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37th  Congress,  )  HOUSE  OP  REPRESENTATIVES.  J  Report  C.  C. 
2d  Session.      f  (     No.  277. 


CHARLES  H.  TODHUNTER. 


Dkbob  4,  1861. — Committed  to  a  Committee  of  the  Whole  House,  made  the  order  of 

the  day  for  to-morrow,  and  ordered  to  be  printed. 


The  CotJBT  OP  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
aa  the  report  in  the  case  of 

CHARLES  H.  TODHUNTER  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Original  evidence  for  claimant  transmitted  to  the  House  of  Rep- 
resentatives; a  printed  copy  of  the  same  transmitted  to  the  Senate. 

3.  Claimant's  brief. 

4.  United  States  solicitor's  brief. 

5.  Opinion  of  the  court  allowing  claimant  |412. 

6.  Letter  from  the  Secretary  of  the  War  Department,  showing  that 
the  amount  awarded  to  claimant  has  been  paid  by  the  government. 

By  order  of  the  Court  of  Claims. 

Id  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -,  seal  of  said  court,  at  Washington,  this  3d  day  of  December, 
^^  ^-J    A.  D.  1861. 

SAM'L  H.  HUNTINGTON, 

Chief  Cl&i'k  Court  of  Claims, 


2  CHARLES   H.    TODHUNTER. 

in  the  court  of  claims. 
Charles  H.  Todhunter  vs.  The  United  States. 

Claimant's  petition. 

To  the  honoralle  the  judges  of  the  Court  of  Claims : 

The  petition  of  Charles  H.  Todhunter,  a  citizen  of  the  State  of  Cali- 
fornia, in  the  United  States,  respectfully  showeth  to  your  honorable 
court  that  he  was  employed  in  the  United  States  custom-house  at  San 
Francisco,  in  the  State  of  California,  as  an  inspector  of  customs,  during 
the  years  1849  and  1850,  a  portion  of  each  year;  that  his  pay  as  such 
officer  was  at  the  rate  of  four  dollars  per  day,  and  that  for  the  period 
of  time,  commencing  with  the  first  day  of  August,  1849,  and  ending 
with  the  eleventh  day  of  November,  in  that  year,  both  of  said  days  in- 
clusive, he  was  not  paid  the  compensation  above  mentioned,  the  money 
for  that  purpose  having  been  paid  by  the  collector  of  said  port  to  Major 
Allen,  United  States  army,  and  by  the  said  Major  Allen  transferred  to 
the  general  government  at  Washington,  before  the  petitioner  was  noti- 
fied to  have  his  account  settled.  Your  petitioner  therefore  claims 
from  the  United  States  his  pay  for  the  period  of  time  above  specified; 
that  is  to  say,  for  one  hundred  and  three  days,  at  the  aforesaid  rate, 
amounting  in  all  to  the  sum  of  four  hundred  and  twelve  dollars;  that 
he  has  frequently  made  application  to  obtain  the  said  sum  due  him, 
but  that  he  has  never  been  paid  the  same,  or  any  portion  thereof,  and 
he  therefore  claims  interest  on  the  sum  so  due  him  from  the  last  men- 
tioned of  said  dates,  and  that  your  honorable  court  will  report  a  bill  in 
his  favor  as  prayed,  and  that  he  may  have  such  other  and  further  relief 
as  his  case  may  entitle  him  to,  and  he  will  ever  pray,  &c.,  <fec. 

CHARLES  H.  TODHUNTER. 

District  op  Columbia, 

County  of  Washington^  to  toit: 

Before  the  subscriber,  a  justice  of  the  peace  in  and  for  the  county 
and  District  aforesaid,  personally  came  Charles  H.  Todhunter,  and 
made  oath  in  due  form  that  the  facts  as  stated  in  the  foregoing  peti- 
tion are  true,  to  the  best  of  his  knowledge  and  belief. 

J.  H.  GODDARD,  J.  P. 

District  op  Columbia, 

County  of  Washington,  to  wit  : 

I,  John  A.  Smith,  clerk  of  the  circuit  court  of  the  District  of  Co- 
lumbia for  the  county  of  Washington,  hereby  certify  that  John  H. 
Goddard,  esq.,  before  whom  the  above  and  annexed  affidavit  was 
made,  and  who  has  thereto  subscribed  his  name,  was,  at  the  time 
thereof,  a  justice  of  the  peace  in  and  for  the  county  and  District  afore- 
said, duly  commissioned  and  qualified,  and  that  his  signature  thereto 
is  genuine. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name  and 
^    affixed  the  seal  of  said  court  this  11th  June,  1858. 
t^-  ^-J  JOHN  A.  SMITH,  CTeri. 


CHARLES   H.   TODHUNTER.  & 

in  the  court  of  claims. 
Charles  H.  Todhunter  vs.  The  United  States. 

Testimony  of  Isaac  E.  Todhunter  for  the  claimant,  taken  before  Ed- 
mund F.  Brown,  commisdioner  for  the  District  of  Columbia. 

District  of  Columbia, 

County  of  Washington,  88  : 

On  the  eighth  day  of  March,  A.  D.  eighteen  hundred  and  sixty, 
personally  came  Isaac  E.  Todhunter,  the  witness  within  named,  and 
after  having  been  first  sworn  to  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  the  questions  contained  in  the  within  deposi- 
tion were  written  down  by  the  commissioner,  and  then  proposed  by 
him  to  the  witness;  and  the  answers  thereto  were  written  down  by 
the  commissioner  in  the  presence  of  the  witness,  who  then  subscribed 
the  deposition  in  the  presence  of  the  commissioner. 

The  advei^se  party  was  notified,  did  attend,  and  did  not  object,  ex- 
cept as  hei'ein  stated. 

[L.  s.]  EDM.  F.  BROWN, 

Commissioner  of  the  Court  of  Claims, 

Fees  of  witness,  none. 

Commissioner's  fees: 

Taking  testimony,  5  pages,  1,200  words,  at  20  cents  per  100-  •   $2  40 
Administering  oath .' 10 


Paid  by  claimant's  counsel 2  50 


The  deposition  of  Isaac  E.  Todhunter,  taken  at  the  request  of  Wm.. 
B.  Webb,  esq.,  counsel  for  the  claimant,  before  Edmund  P.  Brown, 
commissioner  for  the  District  of  Columbia,  to  be  used  in  the  inves- 
tigation of  a  claim  against  the  United  States,  now  pending  in  the^ 
Court  of  Claims,  in  the  name  of  Charles  H.  Todhunter  vs,  The» 
United  States. 

First  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry;  and  whether  and  in  what  de- 
gree you  are  related  to  the  claimant. 

Answer.  My  name  is  Isaac  E.  Todhunter;  my'occupation,  a  clerk  in 
the  Post  OflSce  Department;  my  age  is  thirty-eight  years;  my  resi- 
dence the  past  year,  Washington  city.  I  have  no  interest,  direct  nor  in- 
direct, in  the  claim  which  is  the  subject  of  inquiry;  and  am  in  no 
degree  related  to  the  claimant,  except  that  I  am  his  brother. 

First  interrogatory  by  the  counsel  for  the  claimant.  State,  if  you 
please,  whether  you  were  ever  engaged  by  the  claimant  to  present  a 
claim  of  his  to  the  general  government. 


4  CHARLES   H.    TODHUNTER. 

Answer.  I  was;  and  I  presented  the  papers  at  the  War  Depart- 
ment to  Mr.  McPherson,  who  was  then  the  chief  clerk  of  that  De- 
partment. 

2d  interrogatory.  For  what  was  that  claim? 

Answer.  For  services  as  inspector  of  the  customs  in  the  custom - 
houae  at  San  Francisco,  California. 

3d  interrogatory.  State,  if  you  please,  what  the  papers  were  that 
jou  presented. 

Answer.  A  certificate  of  service  performed,  and  a  power  of  at- 
torney to  me  to  collect  the  same. 

4th  interrogatory.  Do  you  know  what  became  of  those  papers  after 
you  left  them  in  the  hands  of  the  chief  clerk  of  the  War  Department  ? 

Answer.  I  do  not.  I  made  repeated  applications  for  them,  and  was 
told  that  thev  were  mislaid  or  lost.     I  never  saw  them  afterwards. 

5th  interrogatory.  Will  you  state,  as  nearly  as  you  can  recollect, 
the  contents  of  those  papers  ? 

Answer.  One  was  a  certificate  signed  by  R.  G.  Crozier,  chief  in- 
spector, certifying  of  service  having  been  performed  by  Charles  H. 
Todhunter,  as  one  of  the  inspectors,  for  one  hundred  an(f  three  days, 
at  four  dollars  per  day;  it  was  indorsed  on  the  back  by  Col.  .J.  Collier, 
collector,  to  the  eifect  that  funds  were  in  the  hands  of  Major  Robert 
Allen,  of  the  United  States  army,  to  pay  the  same,  but  it  was  not  paid, 
Major  Allen  having  left  for  the  east.  Col.  Collier  also  certified  that 
it  was  a  valid  claim,  and  would  be  paid  on  application  at  the  proper 
department  in  Washington.  The  other  was  a  power  of  attorney,  au- 
thorizing me  to  apply  for  and  receive  the  money  from  the  proper  de- 
partment at  Washington,  and  to  give  full  and  sufficient  receipts  for 
the  same. 

6th  interrogatory.  Did  the  certificate  state  the  dates  between 
which  the  service  was  rendered  by  the  claimant? 

Answer.  I  think  it  did;  but  I  do  not  recollect  the  dates  distinctly 
enough  to  name  them.  The  number  of  days,  the  rate,  and  the 
amount,  I  recollect  perfectly,  as  I  calculated  them  myself. 

7th  interrogatory.  Had  you  ever  any  conversation  with  Mr.  Harri- 
•son,  who  was  the  collector  of  the  customs  previous  to  Col.  Collier, 
relative  to  this  claim  ? 

[Objected  to  by  the  assistant  solicitor,  because  the  answer  must  be 
:hearsay  evidence.] 

Answer.  I  had,  after  I  had  made  application  to  the  department. 
As  nearly  as  I  can  recollect,  he  said  he  recollected  distinctly  the 
claim;  was  surprised  that  it  had  not  been  paid,  and  thought  there 
would  be  no  difficulty  in  obtaining  it. 

1st  cross-interrogatory  by  the  assistant  solicitor.  Do  you  know 
anything  about  the  signature  of  R.  G.  Crozier  ? 

Answer.  I  never  knew  the  man  nor  saw  him  write. 

2d  cross-interrogatory.  Do  you  know  whether  the  signature  on 
that  certificate  was  the  genuine  signature  of  R.  G.  Crozier  or  not? 

Answer.  I  believe  it  was,  from  the  fact  of  the  collector  indorsing 
it.     I  do  not  know  anything  about  the  signature. 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  of 


CHARLES   H.    TODHUNTER.  5 

any  other  matter  relative   to   the  claim  in  question  ?     If  you  do^ 
state  it. 

Answer.  I  know  that  diligent  search  was  made  at  the  department 
for  the  papers.  My  brother  and  myself  have  been  there  repeatedly, 
and  the  chief  clerk,  Mr.  McPherson,  has  stated  to  us  that  he  recol- 
lected having  seen  the  papers  in  his  possession,  but  they  had  been 
mislaid  and  could  not  be  found.  They  could  not  have  been  with- 
drawn, as  no  person  was  authorized  to  receive  them. 

ISAAC  E,  TODHUNTER. 

Sworn  to  and  subscribed  before  me  this  8th  day  of  March,  1860.- 

EDM.  P.  BROWN,  Commissioner^ 


Deposition  of  John  D.  McPherson,  taken  at  the  request  of  Wm.  B. 
Webb,  attorney  for  the  petitioner,  to  be  read  in  evidence  on  trial 
of  a  cause  now  pending  in  the  Court  of  Claims  under  the.title  of 
Charles  H.  Todhunter  vs.  The  United  States. 

I  was  a  clerk  in  the  War  Department  from  before  the  year  1848 
to  the  year  1856,  and  had  charge  generally  of  claims  against  that 
department.  I  had  charge  of  the  accounts  of  revenue  collected  in 
California  by  military  authority,  after  the  conclusion  of  peace  with 
Mexico,  in  May,  1848,  and  before  the  custom-house  oflScers  entered 
upon  their  duties,  which  was,  I  think,  in  November,  1849.  The 
moneys  collected  in  that  period  were  called  *  *  the  civil  fund  of  Cali- 
fornia." 

These  accounts  remained  for  a  long  time  in  the  War  Department, 
the  Treasury  Department  declining  to  take  any  cognizance  of  them^ 
because  the  moneys  had  been  collected  without  statute  authority. 
On  the  5th  of  February,  1853,  an  act  was  passed  for  the  relief  of 
Brigadier  General  Bennet  Riley,  (10  Statutes,  751,)  under  which 
those  accounts  were  settled.  I  settled  those  accounts  myself,  so  far 
as  they  were  settled  in  the  War  Department.  In  this  settlement  it 
was  my  duty  to  ascertain  how  much  money  had  been  received  by  the 
several  collecting  officers,  and  to  audit  their  accounts  for  expeiises  of 
collection ;  and  the  net  revenue  was  certified  by  the  Secretary  of  War 
to  the  Second  Comptroller  of  the  Treasury,  to  be  by  the  latter  charged 
against  the  several  officers  in  whose  hands  it  was  found. 

I  distinctly  recollect  that  I.  E.  Todhunter  filed  in  the  War  Depart- 
ment a  claim  of  his  brother,  the  present  claimant,  for  services  ren- 
dered in  the  custom-house  at  San  Francisco.  My  impression  is,  that 
the  claim  was  filed  in  the  year  1850.  The  paper  lay  for  a  long  time 
on  my  desk;  indeed,  I  think  it  remained  there  when  I  left  the  de- 
partment, in  August,  1%56,  filed  with  a  packet  of  papers  of  the  same 
kind.  At  the  request  of  Mr.  Webb  I  have  called  at  the  department 
and  described  to  the  clerk  who  succeeded  to  my  desk  the  packet  in 
which  this  paper  was  contained.  The  clerk  remembered  that  the 
packet  was  in  the  office  after  I  left,  and  I  aided  in  making  a  thorough 
search  for  it,  but  it  could  not  be  found. 

When  the  paper  was  first  handed  to  me,  I  read  it  to  ascertain  its- 
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character.  It  was  such  an  account  as,  if  it  had  been  paid  by  the 
collector,  would  have  been  admitted  to  his  credit  in  the  settlement 
under  the  act  of  1853,  and  I  believed  that  it  would  be  paid  if  funds 
should  be  placed  at  the  disposal  of  the  department  to  meet  outstand- 
ing claims.  I  do  not  remember  the  amount  of  the  account;  my 
impression  is  that  it  was  several  hundreds  of  dollars.  I  placed  it  on 
my  file  after  reading  the  paper,  to  await  the  action  of  Congress  upon 
the  subject  of  the  civil  fund.  The  department  had  none  of  this 
fund  at  its  disposal,  all  had  been  applied  to  military  and  other  pur- 
poses. I  thought  it  probable  that  when  Congress  came  to  legislate 
on  the  subject  of  this  fund,  some  provision  would  be  made  to  paj' 
outstanding  claims,  such  as  that  of  Todhunter's,  of  which  two  or 
three  more  had  been  presented;  but  no  such  provision  was  made,  and 
in  settling  the  accounts  the  action  of  the  department  was  confined  to 
moneys  received  and  payments  made.  After  the  settlement  was 
anade  under  the  act  of  February  5,  1853,  some  claims  against  the 
fund  were  sent  to  the  President  at  the  request  of  claimants  ;  and  it 
is  possible  Todhunter^s  was  sent  also  ;  but  while  I  remember  sending 
up  the  others,  I  do  not  remember  sending  his ;  and  my  belief  is  now 
that  he  did  not  request  it,  and  it  was  not  sent.  Three  that  were 
sent  up,  I  was  told  by  a  party  interested,  were  lost  at  the  President'  8, 
and  were  not  found  again. 

JNO.  D.  Mcpherson. 

Sworn  and  subscribed  before  me  this  eighteenth  day  of  January, 
eighteen  hundred  and  fifty-nine. 

JOHN  F.  CALLAN, 
Commissioner  Court  of  Claims. 


Deposition  of  James  Collier,  taken  before  James  Elliott,  clerk  of  the 
court  of  common  pleas  of  Jefferson  county,  in  the  State  of  Ohio,  at 
the  office  of  said  clerk  in  the  city  of  Steubenville,  in  said  county,  on 
the  24th  day  of  January,  1860,  taken  at  the  request  of  Charles  H. 
Todhunter,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States,  now  pending  in  the  Court  of  Claims,  in  the  name  of 
C.  H.  Todhunter,  under  interrogatories  and  cross-interrogatories 
hereto  attached. 

James  Collier,  of  the  city  of  Steubenville,  Jefferson  county,  Ohio, 
of  lawful  age,  being  first  duly  sworn,  did  depose  and  say  as  follows: 

1st.  interrogatory.  State,  if  you  please,  your  name,  age,  occupa- 
tion, and  residence. 

1st.  answer.  My  name  is  James  Collier;  my  age,  seventy  years;  by 
profession  I  am  a  lawyer;  my  residence  is  Steubenville,  Jefferson 
countv,  Ohio. 

2d  interrogatory.  State,  if  you  please,  whether  you  were  employed 
in  the  custon-house  at  San  Francisco  in  the  year  1849,  and  in  wbat  ca- 
pacity, and  for  how  long  a  time  you  were  so  employed.  State,  if  you 
please,  the  date  when  you  entered  upon  your  duties. 


CHARLES   H.   TODHUNTER.  7 

• 

2d  answer.  I  was  the  collector  of  customs  for  all  upper  California, 
the  State  constituting  one  revenue  district;  I  was  located  at  San  Fran- 
cisco, that  being  the  only  port  of  entry  in  California;  I  entered  upon 
my  duties  as  collector,  I  think,  on  the  11th  or  12th  day  of  November, 
1849;  I  left  the  office  in  the  spring  of  1851,  but  I  cannot  give  the 
exact  date  without  reference  to  papers. 

3d  interrogatory.  Do  you  know  who  was  collector  of  customs  at 
San  Francisco  before  you  were  employed,  and  how  he  was  appointed, 
and  up  to  what  time  his  services  extended  ? 

3d  answer.  Edward  Harrison,  esq.,  was  the  collector  of  customs, 
my  immediate  predecessor.  He  held  his  appointment  from  General 
Reilly,  of  the  army.  I  do  not  know  the  date  of  his  appointment,  but 
only  know  that  he  left  the  office  when  I  took  possession  of  it. 

4th  interrogatory.  Was  Mr.  Charles  Todhunter  employed  in  the 
custom-house  at  San  Francisco  at  the  time  you  entered  upon  your 
duties;  and  if  so,  in  what  capacity  was  he  so  employed?  and  if  you 
know,  please  state  how  long  he  had  been  so  employed. 

4th  answer.  Mr.  Todhunter  had  been,  for  some  time  previous  to 
my  taking  possession  of  the  office,  acting  as  inspector  of  customs  under 
Mr.  Harrison.  He  was  so  employed  when  I  took  possession  of  the 
office.  He  had  been  employed  for  some  considerable  time  in  that  ca- 
pacity, but  how  long  I  am  not  able  to  state.  When  Mr.  Harrison 
surrendered  the  office  to  me  he  removed  all  the  books  and  papers,  and 
took  away  all  the  money;  left  the  office  without  a  dollar.  Having  no 
books  to  refer  to,  I  could  not  ascertain  the  exact  time. 

5th  interrogatory.  It  your  answer  should  be  that  Mr.  C.  H.  Tod- 
hunter was  an  inspector  of  customs  in  said  custom-house,  please  state 
what  was  the  pay  per  diem  of  such  officers. 

5th  answer.  I  know  that  Mr.  Todhunter  was  not  paid  up  at  the 
time  Mr.  Harrison  left  the  office.  I  recollect,  at  one  time,  of  Mr.  Har- 
rison stating  that  he  had  paid  over  all  his  moneys  to  the  paymaster, 
and  had  no  money  in  his  hands  to  pay  Mr.  Todhunter.  J  could  not 
pay  him,  for  he  did  not  receive  his  appointment  from  me.  They  re- 
ceived uniformly  four  dollars  per  day,  both  under  Mr.  Harrison  and 
myself. 

6th  interrogatory.  Have  you  any  means  of  knowing  whether  the 
said  Charles  H.  Todhunter  was  or  was  not  paid  in  full  for  his  services 
as  inspector  of  the  customs  when  and  up  to  the  time  your  predecessor 
went  out  of  office  and  your  duties  commenced  ?  state,  if  you  please, 
all  that  you  know  about  that  point. 

6th  answer.  I  know  that  he  was  not  paid  in  full.  Mr.  Harrison  ac- 
knowledged he  had  not  paid  him  in  full;  I  could  not  pay  him  because 
he  had  not  received  his  appointment  from  me. 

Tth  interrogatory.  Have  you  any  recollection  of  having  at  any  time 
indorsed  a  certificate  of  R.  G.  Crozier,  chief  inspector  of  customs  of 
San  Francisco,  testifying  that  said  Charles  H.  Todhunter  was  entitled 
to  pay  for  103  days,  as  an  inspector,  for  services  rendered  in  1849 — 
that  is  to  say,  from  the  Ist  of  August  to  the  11th  of  November  of  that 
year;  that  his  claim  for  the  same  was  a  valid  one,  and  ought  to  be 


8  CHARLES   H.   TODHUNTER. 

paid;  and  that  money  was  in  the  hands  of  Major  Robert  Allen,  of  the 
United  States  army,  to  pay  the  same,  or  to  that  effect  ? 

7th  answer.  My  recollection  is  very  indistinct  as  to  indorsing  the 
certificate  of  Mr.  Crozier.  I  found  him  acting  as  inspector  and  board- 
ing officer,  and  he  continued  to  act  as  such  for  some  time,  under  my 
appointment.  I  knew  that  there  was  a  considerable  sum  of  money 
due  Mr.  Todhunter,  but  what  amount  I  cannot  now  state.  The  cer- 
tificate I  may  have  given,  but  I  cannot  recall  the  period  of  his  un- 
paid service. 

8th  interrogatory.  Was  such  certificate  given  to  enable  the  said 
Charles  H.  Todhunter  to  get  the  pay  for  his  said  services  at  the 
Treasury  Department  at  Washington  city?  or,  if  you  have  no  recol- 
lection of  such  certificate,  state  whether  you  were  not  often  applied 
to  and  frequently  gave  such  certificates  in  similar  cases. 

8th  answer.  The  object  of  the  certificate  would  of  course  be  ta 
enable  him  to  get  his  pay  from  the  department.  I  have,  I  think, 
given  several  certificates  myself,  certifying  what  I  knew  about  the 
services.  Mr.  Harrison  declined  paying,  for  the  reason  that  he  had 
paid  over  all  his  moneys  to  the  paymaster  of  the  army — to  Major 
Allen.  I  was  often  applied  to  and  did  give  certificates  where  I  knew 
the  services  were  rendered. 

Cross-  interrogatories. 

Ist  cross-interrogatory.  Was  a  record  kept  in  the  custom-house,  or 
elsewhere,  showing  the  names  of  the  inspectors  and  the  terms  of  their 
service,  during  the  times  mentioned  in  the  7th  question? 

1st  answer.  I  have  already  stated  that  prior  to  my  taking  possession 
of  the  office  Mr.  Harrison  removed  all  the  books  and  papers.  During 
my  administration  there  was  a  record  kept.  I  had  no  opportunity  of 
examining  Mr.  Harrison's  books  or  papers,  and  never  did  examine 
them. 

2d  cross-interrogatory.  If  such  record  was  kept,  where  is  it  now, 
and  where  was  it  when  you  last  saw  it? 

2d  answer.  I  never  examined  the  books  or  papers  of  Mr.  Harrison, 
nor  do  I  know  anything  about  them. 

3d  cross-interrogatory.  What  is  the  ordinary  rate  of  pay  allowed 
to  inspectors  ?  Was  there  more  than  one  rate  allowed,  or  did  'all 
receive  the  same  pay  ? 

3d  answer.  Four  dollars  a  day  was  the  uniform- pay  for  inspectors 
paid  by  Mr.  Harrison  and  by  myself,  and  sanctioned  by  the  depart- 
ment.    I  never  paid  more  nor  less. 

4th  cross-interrogatory.  If  you  indorsed  the  certificate  mentioned 
in  the  7th  interrogatory,  please  state  on  what  information  you  acted 
in  80  doing. 

4th  anfiwer.  Upon  information  received  from  Mr.  Crozier,  chief  in- 
spector and  boarding  officer,  and  Mr.  Harrison,  my  predecessor,  by 
military  appointment.  Mr.  Harrison  stated  that  he  could  not  pay, 
because  he  had  transferred  all  his  money  to  the  paymaster,  Major 
Allen. 
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5th  cT068-interrogatory.  Please  state  how  far  your  information  of 
Mr.  Todhunter^s  services  is  derived  from  personal  knowledge,  and  how 
far  from  representations  of  others. 

oth  answer.  My  information  was  derived  from  Mr.  Harrison,  my 
predecessor,  who  is  now  dead,  and  Mr.  Crozier,  and  from  the  fact  that 
I  found  him  on  board  a  vessel  acting  as  inspector  when  I  took  pos- 
^e8sion  of  the  office,  and  continued  to  act  a  while,  I  think,  under  my 
appointment.  I  am  quite  confident  he  v;as  not  paid  for  his  services 
under  my  predecessor;  and  a  considerable  amount  was  due  him  for 
services  under  my  predecessor,  but  what  amount  I  cannot  state.  I 
have  an  indistinct  recollection  that  I  appended  my  certificate  to  Mr. 
Crozier*  8,  and  that  it  was  made  from  information  as  to  the  claim  de- 
rived from  Mr.  Crozier,  chief  inspector  and  boarding  officer,  and  Mr. 
Harrison,  my  predecessor.  I  do  not  now  recollect  any  other  material 
facts  relative  to  Mr.  Todhunter's  claim. 

J.  COLLIER. 

State  op  Ohio,  Jejferson  County^  88 : 

On  this  24th  day  of  January,  A.  D.  1860,  personally  came  James 
Collier,  the  witness  within  named,  and  having  been  first  sworn  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  questions 
contained  in  the  within  deposition  were  written  down  by  myself,  and 
then  proposed  by  me  to  the  witness;  and  the  answers  thereto  were 
written  down  by  me  in  the  presence  of  the  witness,  who  then  sub- 
scribed the  deposition  in  my  presence. 

The  said  deposition  was  taken  at  the  request  of  Charles  p.  Tod- 
hunter,  to  be  used  in  the  investigation  of  a  claim  against  the  United 
States,  now  pending  in  the  Court  of  Claims,  in  the  name  of  C.  H.  Tod- 
hunter. 

Witness  my  signature  and  the  seal  of  said  court  of  common  pleas  of 
.  -.  Jefierson  county,  Ohio,  at  Steubenville,  in  said  county,  this 
'^'  ^-J       24th  day  day  of  January.  1860. 

JAMES  ELLIOT, 
Clerk  of  the  Court  of  Common,  Pleas 

of  Jefferson  County,  Ohio, 

Fees  of  witness $1  00 

Clerk's  fees   3  00 

Total   4  00 


in  the  court  of  claims. 
Charles  H.  Todhunter  vs.  The  United  States. 

Interrogatories  to  be  propounded  to  J.  Collier,  a  witness  on  the  part 
j  of  petitioner  in  the  above  cause. 

Interrogatory  1.  State,  if  you  please,  your  name,  age,  occupation, 
i       and  residence. 
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Interrogatory  2.  State,  if  you  please,  whether  you  were  employed 
in  the  custom-house  at  San  Francisco  in  the  year  1849,  and  in  what 
capacity,  and  for  how  long  a  time  you  were  so  employed.  State,  if 
you  please,  the  date  when  you  entered  upon  your  duties. 

Interrogatory  3.  Do  you  know  who  was  collector  of  customs  at  San 
Francisco  before  you  were  employed,  and  how  he  was  appointed,  and 
up  to  what  time  his  services  extended  ? 

Interrogatory  4.  Was  Mr.  Charles  H.  Todhunter  employed  in  the 
custom-house  at  San  Francisco  at  the  time  you  entered  upon  your 
•duties;  and  if  so,  in  what  capacity  was  he  so  employed?  and,  if  you 
know,  please  state  how  long  he  had  been  so  employed. 

Interrogatory  5.  If  your  answer  should  be  that  Mr.  C.  H.  Todhun- 
ter was  an  inspector  of  customs  in  said  custom-house,  please  state 
what  was  the  pay  per  diem  of  such  officers. 

Interrogatory  6.  Have  you  any  means  of  knowing  whether  the  said 
Charles  H.  Todhunter  was  or  was  not  paid  in  full  for  his  services  as 
inspector  of  customs  when,  and  up  to  the  time,  your  predecessor  went 
out  of  office  and  your  duties  commenced?  state,  if  you  please,  all 
that  you  know  upon  that  point. 

Interrogatory  7.  Have  you  any  recollection  of  having  at  any  time 
indorsed  a  certificate  of  R.  G.  Crozier,  chief  inspector  of  customs  of 
San  Francisco,  certifying  that  said  Charles  H.  Todhunter  was  entitled 
to  pay  for  103  days  as  an  inspector,  for  services  rendered  in  1849; 
that  is  to  say,  from  the  1st  of  August  to  the  1 1th  of  November  of 
that  year;  that  his  claim  for  the  same  was  a  valid  one  and  ought  to 
be  paid,  and  that  money  was  in  the  hands  of  Major  Robert  Allen,  of 
the  United  States  army,  to  pay  the  same,  or  to  that  eifect? 

Interrogatory  8.  Was  such  certificate  given  to  enable  the  said 
Charles  H.  Todhunter  to  get  the  pay  for  his  said  services  at  the  Treas- 
ury Department  in  Washington  city  ?  or,  if  you  have  no  recollection 
of  such  certificate,  state  whether  you  were  not  often  applied  to,  and 
did  not  frequently  give  such  certificates  in  similar  cases. 

W.  B,   WEBB, 

For  Petitioner, 

Cross-interrogatories. 

1.  Was  a  record  kept  in  the  custom-house,  or  elsewhere,  showing 
the  names  of  the  inspectors,  and  the  terms  of  their  service,  during 
the  time  mentioned  in  the  7th  question  ? 

2.  If  such  record  was  kept,  where  is  it  now,  and  where  was  it  when 
you  last  saw  it. 

3.  What  was  the  ordinary  rate  and  pay  allowed  to  inspectors;  was 
there  more  than  one  rate  allowed,  or  did  all  receive  the  same  pay  ? 

4.  If  you  indorsed  the  certificate  mentioned  in  the  7th  interroga- 
tory, please  state  on  what  information  you  acted  in  so  doing. 

5.  Please  state  how  far  your  information  of  Mr.  Todhunter' s  ser- 
vice is  derived  from  personal  knowledge,  and  how  far  from  represen- 
tations of  others. 

JNO.  D.  Mcpherson, 

Dejmty  Solicitor. 
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JReport  of  the  Third  Auditor. 

Treasury  Department, 
Third  Auditor's  Office,  March  15,  1860. 

Sib  :  In  compl'nnce  with  the  request  contained  in  your  note  of  the 
13th  instant,  I  eiiCiO.'?e  herewith  copies  of  such  papers  as  are  on  file 
in  this  oflSce  relative  to  the  claim  of  Charles  H.  Todhunter  for  ser- 
vices in  the  custom-house  of  San  Francisco  in  1849.  I  have  to  add 
that  Mr.  Todhunter  was  paid  by  E.  H.  Harrison,  the  collector  of  the 
port,  the  sum  of  $92  for  his  services  as  inspector  from  the  8th  to 
30th  of  June,  1849,  and  the  sum  of  $124  for  similar  services  from  the 
Ist  to  the  31st  of  July,  1849.  The  name  of  Mr.  Todhunter  does  not 
appear  on  the  pay-roll  or  abstract  of  disbursements  rendered  by  Mr. 
Harrison  for  the  fourth  quarter,  1849. 

Very  respectfully,  your  obedient  servant, 

R.  J.  ATKINSON,  Auditor. 
J.  D.  McPherson, 

Office  Solicitor  Court  of  Claims,   Wa^hingtxm  City. 


Treasury  Department, 
Third  Auditor's  Office,  March  15,  1860. 

L  Robert  J.  Atkinson,  Third  Auditor  of  the  Treasury,  do  hereby 
certify  that  the  annexed  pages,  from  one  to  four  inclusive,  contain 
true  copies  of  the  papers  on  file  in  this  oflSce  relative  to  the  claim  of 
Charles  H.  Todhunter  for  his  services  in  the  custom-house  at  San 
Francisco,  California,  from  Ist  August  to  11th  November,  1849. 

R.  J.  ATKINSON,  Auditor. 


Letter  of  I.  E.  Todhunter. 


Washington,  March  1,  1852. 

Sib:  I  beg  leave  to  hand  you  herewith  a  certificate  showing  a  claim 
of  my  brother  against  the  United  States  for  services  rendered  as  an 
inspector  of  the  customs  for  the  port  of  San  Francisco,  under  the 
military  governor  of  California  in  1849,  amounting  to  $412. 

The  circumstances  of  the  case  are  briefly  these:  My  brother, 
Charles  H.  Todhunter,  was  appointed  an  inspector  by  Mr.  Harrison, 
the  collector  of  the  port,  (who  received  his  appointment  from  the 
miUtary  governor,  and  continued  in  oflSce  until  succeeded  by  Mr. 
Collier,)  and  regularly  received  his  pay  at  the  rate  of  $4  per  day 
until  the  Ist  of  August,  1849;  he,  however,  still  continued  in  office 
until  November  11,  1849,  but  allowed  the  amount  due  him  to  remain 
in  the  hands  of  the  disbursing  officer.  A  notice  was  served  to  the  in- 
spectors to  apply  for  the  amounts  due  them,  with  the  exception  of 
my  brother,  as  the  certificate  of  the  chief  inspector,  herewith  sent, 
shows.     When  he  did  apply  he  was  referred  to  Major  Robert  Allen, 
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United  States  army,  who  had  funds  in  hand  to  liquidate  those  salaries^ 
but  was  informed  by  Major  Allen  that  all  such  funds  had  either  been 
absorbed  or  turned  over  to  the  quartermaster's  department,  and  the 
only  way  for  him  to  obtain  his  dues  was  to  make  application  at  Wash- 
ington. 

The  certificate  of  J.  Collier,  esq.,  shows  that  the  amount  is  due 
Charles  H.  Todhunter,  and  also  that  there  were  funds  in  hands  of 
Major  Allen  to  pay  it  had  it  been  presented  in  time.  The  reason 
that  it  was  not,  was  that  at  that  time  he  was  engaged  in  discharging 
cargo  from  a  French  brig,  and  was  not  at  the  custom-house.  The 
certificate  of  the  chief  inspector  shows  that  he  "\vas  not  notified  to 
present  his  claim  at  any  particular  time,  as  all  the  other  inspectors 
were. 

Hoping  that  you  will  cause  some  action  to  be  taken  upon  my  case, 
or  inform  me  how  to  proceed  in  the  matter,  I  am,  very  respectfully, 
your  oedient  servant, 

I.  E.  TODHUNTER. 

Hon.  C.  M.  Conrad, 

Secretary  of  War, 

P.  S. — I  enclose  also  a  full  power  of  attorney  to  act  for  my  brother 


Account  and  certificate. 

CusTOM-HousE,  February  13,  1850. 

The  services  rendered  by  Mr.  Todhunter  were  previous  to  ray  en- 
tering upon  my  duties  as  collector,  and  should  have  been  paid  by  Mr, 
Harrison.  The  fund  out  of  which  he  is  or  ought  to  be  paid  is  in 
the  hands  of  Major  Allen.  In  my  opinion,  on  the  presentation  of  his 
accounts  to  Major  Allen,  the  amount  due  him  should  be  paid. 

J.  COLLIER,   Collector. 
Mr.  Harrison  continued  in  office  until  the  12th  of  November. 

J.   COLLIER,   CoUector. 


Harbor  Master's  Office, 
San  Francisco,  California,  November  11,  1849. 

Charles  H.  Todhunter  has  performed  his  duty  as  inspector  of  cus- 
toms from  the  1st  of  August  to  date  inclusive,  and  is  entitled  to  pay 
at  $4  per  day  for  the  time. 

103  days,  at  $4 $412 


R.   G.   CROZIER, 

Chief  Inspector. 

I  certify  that  no  notice  was  given  to  Charles  Todhunter  that  he 
must  apply  for  his  pay  at  any  particular  time. 

R.  G.  crozier; 

Chief  Inspector. 
February  28,  1850. 
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Know  all  men  by  these  presents  that  I,  Charles  H.  Todhunter,  of  San 
Francisco,  California,  have  constituted  and  appointed  by  these  presents 
Isaac  E.  Todhunter,  (my  brother, )  of  the  city  of  Baltimore  and  State 
of  Maryland,  my  true  and  lawful  attorney,  for  me  in  my  name,  and 
for  my  use,  to  receive,  sue,  and  recover  all  sums  of  money  or  claims 
whatsoever  that  may  be  due  or  owing  to  me  by  the  government  of 
the  United  States,  and  upon  the  receipt  of  all  such  sums  of  money 
or  claims  whatsoever  to  make  and  give  receipts  or  acquittances  for 
the  same  in  as  full  and  as  ample  a  manner  as  I  could  were  I  present. 

In  witness  whereof,  I  have  hereunto  subscribed  my  name  and 
r  -|  affixed  my  seal  this  thirty-first  day  of  May,  in  the  year  of 
^  '    "■'       our  Lord  eighteen  hundred  and  fifty. 

CHARLES  H.  TODHUNTER. 

Signed,  sealed,  and  delivered  in  presence  of — 
Samuel  Stump,  Jr. 
Thos.  Jeff.  Smith. 

State  op  California,  County  of  San  Francisco,  ss  : 

Be  it  rembered  that  on  this  31st  day  of  May,  1850,  before  me,  the 
subscriber,  a  notary  public  in  and  for  the  county  of  San  Francisco, 
duly  commissioned  and  sworn,  personally  came  and  appeared  Charles 
H.  Todhunter,  satisfactorily  proved  to  me  to  be  the  person  described 
in  and  who  executed  the  within  instrument  by  the  oath  of  Samuel 
Stump,  junior,  a  proper  and  credible  witness  for  that  piirpose,  by  me 
duly  sworn,  and  he,  the  said  Charles  H.  Todhunter,   acknowledged  \ 

that  he  executed  the  same  freely  and  voluntarily  for  the  uses  and 
purposes  therein  mentioned. 

In  testimony  whereof,  I  have  hereunto  set  m^^  hand  and  seal  of 
[L.  s.]      office  this  Slst  day  of  Mav,  1850. 

THOS.  JEFF.  SMITH, 
Notary  Public,  San  Francisco. 

State  of  California,  County  of  San  Francisco,  ss : 

I,  John  E.  Addison,  clerk  of  the  county  of  San  Francisco,  State 
of  California,  do  hereby  certify  that  Thomas  Jefferson  Smith,  before 
whom  the  foregoing  power  of  attorney  was  made,  was,  at  the  time  of 
making  said  power  of  attorney,  and  is  now,  a  notary  public,  and 
qualified  to  administer  oaths. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
[L.  s.]      seal  of  the  county,  this  1st  day  of  June,   A.  D.  1850. 

JOHN  E.  ADDISON,   County  Clerk. 

State  of  California,  County  of  San  Francisco,  ss  : 

I,  Roderick  N.  Morrison,  judge  of  the  county  court  for  the  county 
of  San  Francisco,  State  of  California,  do  hereby  certify  that  the  afore- 
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written  John  E.  Addison  has  been  duly  elected  and  qualified  clerk  of 
the  county  of  San  Francisco. 

Witness  my  hand  and  the  seal  of  the  county  this  1st  day  of  June, 
1850. 

[l.  s.]  RODERICK  N.  MORRISON. 


Report  of  the  Secretary  of  the  Treastiry. 

Treasury  Department,  March  20,  1858. 

Sir:  I  have  to  acknowledge  the  receipt  of  your  letter  of  the  17th 
instant,  enclosing  the  order  of  the  Court  of  Claims  **for  a  copy  of  a 
certificate,  signed  by  R.  G.  Crozier,  chief  inspector  of  customs  at 
San  Francisco,  certifying  that  Charles  H.  Todhunter  had  performed 
service  for  one  hundred  and  three  days,  at  $4  per  day,  in  the  win- 
ter of  1849-*50,  at  that  port  ;•'  and,  in  reply  thereto,  enclose 
herewith  the  report  of  the  commissioner  of  customs,  dated  the  19th 
instant,  in  which  he  states  that  no  certificate  of  the  kind  appears  on 
his  files  ;  but  that  it  does  appear  that  said  Charles  H.  Todhunter  was 
paid  at  said  rate  of  $4  per  day  for  eighty-six  days,  from  November 
12,  1849,  to  February  5,  1850,  inclusive  ;  his  receipts  for  said  pay- 
ment being  on  file  with  the  accounts  of  James  Collier,  late  collector 
at  the  above-mentioned  port.. 

I  am,  very  respectfully, 

HOWELL  COBB, 
Secretary  of  the  Treasury. 
Samuel  H.  Huntington,  Esq., 

Chief  Clerk  Court  of  Claims,   Washington. 


Report  of  Commissioner  of  Customs. 

Treasury  Department, 
Office  of  Commissioner  of  Customs,  March  19,  1858. 

Sir:  In  regard  to  the  order  of  the  Court  of  Claims,  referred  by 
you  to  this  office,  calling  for  **  a  copy  of  a  certificate,  signed  by  R, 
G.  Crozier,  chief  inspector  of  the  customs  at  San  Francisco,  certify- 
ing that  the  said  Charles  A.  Todhunter  had  performed  service  for 
103  days,  at  $4  per  day,  in  the  winter  of  1849  and  '50,  at  that  port," 
&c.,  I  have  to  report  that,  upon  examination  of  the  accounts  of  said 
port  for  said  period,  the  said  certificate  does  not  appear;  but  it  does  ap- 
pear that  the  said  Chales  H.  Todhunter  was  paid  at  said  rate  of  $4  per 
day  for  86  days,  from  the  12th  November,  1849,  to  the  5th  February, 
1850,  inclusive — his  receipts  for  said  payments  being  on  file  with  the 
accounts  of  James  Collier,  late  collector  at  San  Francisco.  The  order 
is  herewith  returned. 

Very  respectfully,  your  obedient  servant, 

SAM;L  INGHAM, 
Commissioner  of  Customs. 
Hon.  H.  Cobb, 

Secretary  of  the  Treasury. 
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in  the  court  of  claims. 

Charles  Todhunter  vs.  The  United  States. 

Petitioned'' 8  brief. 

This  id  a  claim  for  the  payment  of  an  amount  due  petitioner  on 
account  of  his  salar)'^  as  inspector  of  customs  in  the  San  Francisco 
custom-house  for  the  period  of  time  intervening  between  the  1st  of 
August  and  11th  of  November,  1849.    The  petitioner  was  an  inspector 
in  the   San  Francisco  custom-house,  and  had  been  for  some  time, 
Edward  Harrison,   esq.,   being   collector,  under  General  Reilly,  the 
military  governor  of  California.     On  the  11th  of  November,   1849, 
Mr,  Harrison  went  out  of  office,  and  was  succeeded  by  James  Collier, 
the  first  collector  appointed  under  the  civil  government  of  California. 
At  the  time  that  Mr.  Harrison  went  out  of  office  he  paid  over  all  the 
funds  remaining  in  his  hands  to  Major  Robert  Allen,  of  the  United 
States  army.    The  claimant  being  engaged  at  the  time  that  Mr.  Har- 
rison left  office  on  board  of.  a  vessel  in  the  harbor  of  San  Francisco, 
in  the  performance  of  his  duties  as  inspector  of  customs,  did  not  make 
application  for  the  pay  due  him  until  afterwards,  when  he  found  that 
Mr.  Harrison,  having  paid  over  all  the  funds  in  his  hands  to  Major 
Allen,  had  no  funds  out  of  which  to  pay  him;  and  it  is,  moreover,  in 
evidence  that  he  was  not  notified  to  apply  for  the  pay  due  him  at  any 
particular  time.    In  1852  the  claimant  applied  to  the  War  Department 
for  the  payment  of  these  arrearages  of  pay,  filing  at  the  same  time 
snch  certificates  as  were  sufficient,  by  the  testimony  of  their  own  offi- 
cers, had  the  claim  been  paid  by  Mr.  Harrison,  to  have  entitled  him 
to  a  credit  for  such  payment  in  his  accounts  as  collector,  or,  if  funds 
bad  been  at  the  disposal  of  the  War  Department,  to  have  authorized 
the  payment  thereof  out  of  such  funds.     There  was  no  fund  at  the 
disposal  of  the  department,  and  the  claim  was  filed  to  await  the  action 
of  Congress.     In  the  meantime  all  of  the  papers  were  mislaid,  or  it 
was  supposed  lost,  and  were  not  found  until  after  the  petition  was 
filed  in  this  case,  and  the  petitioner  had  proceeded  to  take  snch  testi- 
mony as  the  contingency  occasioned  by  the  los^  of  his  papers  made 
necessary.     Under  the  circumstances  the  petitioner  believe3  himself 
to  be  entitled  not  only  to  be  paid  the  arrearages,  but  interest  thereon, 
from  the  date  when  the  pay  claimed  by  him  was  due  him  under  his 
engagement  as  inspector  of  customs?,  i.  e.,  from  the  11th  of  November, 
1849,  to  the  present  time.    He  is  obliged  to  come  to  this  court,  because 
of  the  failure  of  Congress  to  provide  for  this  and  similar  claims,  and 
he  asks  at  the  hands  of  this  court  such  a  report  as  will  enable  him  to 
obtain  what  is  so  justly  due  him. 

The  claimant  relies  upon  the  following  points  as  made  out  by  proofs: 
1st.  He  was  employed  in  the  custom-house  as  an  inspector  of  cus- 
toms during  the  period  for  which  he  claims.  Mr.  Collier  found  the 
claimant  employed  as  an  inspector  of  customs  when  he  entered  upon 
his  duties  as  collector  on  the  11th  or  12tli  of  November,  1849,  and  he 
testifies  that  he  had  been  so  employed  for  some  considerable  time 
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previous. — (Record,  pp.  13  and  14.  &c.)  The  Third  Auditor,  in  a  letter 
of  March  15,  1860,  (see  Record,  p.  18,)  informs  the  solicitor  of  this  court 
that  the  claimant  was  paid  for  his  services  as  inspector  from  the  8tli 
to  30th  June,  and  from  the  1st  to  31st  of  July,  1849.  The  Secretary 
of  the  Treasury,  in  a  letter  accompanying  a  report  of  the  commissioner 
of  customs,  says  that  the  claimant  was  paid  for  his  services  from  No-, 
vember  12,  1849,  to  February  5, 1850,  inclusive. — (Record,  pp.  24, 25.) 
R.  G.  Crozier,  the  chief  inspector  of  customs,  certifies,  under  the  date 
of  November  11,  1849,  that  the  claimant  performed  his  duty  as 
inspector  of  customs  from  August  1  to  the  date  of  the  certificate, 
inclusive;  and  Mr.  Collier  indorses  this  certificate. — (Record,  pp.  21 
and  22.) 

2d.  That  his  pay  was  |4  per  day.  This  is  shown  by  the  testimony 
of  Mr.  Collier,  (Record,  pp.  14  and  16,)  by  the  report  of  the  commis- 
sioner of  customs,  (p.  25,)  and  by  the  testimony  of  Isaac  E.  Todhunter, 
(p.  7.) 

3d.  That  he  was  not  paid.  This  fact  is  shown  by  the  testimony  of 
Isaac  E.  Todhunter,  (Record,  p.  6,)  that  of  Mr.  McPherson,  (p.  10,) 
that  of  Mr.  Collier,  (pp.  14  and  16,)  by  the  letter  of  the  Third 
Auditor,  (p.  18,)  and  by  the  certificate  of  R.  G.  Crozier  and  Mr. 
Collier's  indorsement,  (pp.  21  and  22.) 

4th.  The  claimant  is  entitled  to  interest.  1st,  because  it  was 
through  no  negligence  of  his  own  that  he  did  not  apply  for  his  pay 
before  Mr.  Harrison  paid  over  the  funds  into  the  hands  of  Major 
Allen,  the  paymaster,  it  being  certified  by  Mr.  Crozier  that  he  was 
not  notified  to  apply. — (Record,  p.  22.)  2d,  because  the  papers  upon 
which  his  claim  was  founded  having  been  mislaid  he  could  not  apply 
in  proper  form. — (See  record,  pp.  10  and  16.) 

W.  B.  WEBB, 

Solicitxyi*  for  ChximanL 


in  the  court  of  claims. 

Charles  H.  Todhunter  vs.  The  United  States. 

solicitor's  brief. 

Claim/or  servicer  as  an  inspector*  of  the  customs  in  California  during  the 

military  government, 

MATERIAL  AVERMENTS  IN  THE  PETITION. 

1.  That  petitioner  was  employed  from  the  1st  day  of  August  to  the 
11th  day  of  November,  1849,  as  an  inspector  of  the  customs  at  San 
Francisco,  California,  at  four  dollars  per  day. 

This  averment  is  not  admitted. 

2.  That  he  was  not  paid  for  this  period  of  time,  because  the  money 
provided  for  that  purpose  had  been  paid  by  the  collector  to  Major  Allen, 
of  the  United  States  army,  and  by  him  transferred  to  the  government 
at  Washington  before  he  was  notified  to  settle  his  accounts. 
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This  averment  is  not  admitted. 

3.  That  the  amount  then  due  was  $412,  which  is  now  demanded, 
with  interest. 

This  averment  is  not  admitted. 

4.  That  he  has  frequently  applied  for  payment,  \vithout  stating  of 
whom  or  when. 

This  averment  is  believed  to  be  true,  so  far  that  the  claimant  ap- 
plied before  the  act  of  1853,  and  when  there  was  no  law  authorizing 
action  upon  it.  But  it  is  not  admitted  that  after  the  passage  of  that 
act  any  such  application  was  made  at  the  proper  office. 

:pacts  proved  as  understood  by  the  solicitor. 

First.  That  Harrison  was  the  military  collector  at  San  Francisco 
prior  to  Collier,  who  was  a  civil  officer,  appointed  collector  under  the 
general  revenue  laws  extended  to  California. — (R.,  p.  12.) 

Second.  That  Collier  entered  upon  his  duties  as  collector  on  or 
about  the  12th  of  November,  1849.— (R.,  p.  12.) 

Third.  That  both  before  and  after  Collier  entered  upon  his  duties 
the  inspectors  were  paid  four  dollars  per  day. — (R.,  p.  13.) 

Fourth.  That  for  some  time  previous  to  Collier  entering  upon  the 
duties  of  his  office  claimant  Avas  employed  as  inspector,  but  there 
is  no  evidence  of  the  length  of  such  service. 

Collier,  (R.,  p.  13  :)  **Mr.  Todhunter  had  been,  for  some  time  pre- 
vious to  my  taking  possession  of  the  office,  acting  as  inspector  of  the 
customs  under  Mr.  Harrison.  He  was  employed  when  I  took  posses- 
sion of  the  office.  He  had  been  employed  considerable  time  in  that 
capacity;  but  how  long  I  am  not  able  to  state.'' 

Fifth.  Payment  has  been  requested  at  the  War  Department,  but 
not  paid  for  want  of  authority  of  law\ — (McPherson,  R.,  pp.  9,  10.) 

These  are  all  the  material  facts  proved  in  this  case,  and  they  do  not 
£ihow^  a  cause  of  action,  or  data  upon  which  to  award  damages,  if  there 
was  a  good  cause  of  action. 

QUESTIONS  OP  LAW. 

First.  The  statements  of  Crozier^  Harrison,  and  Collier,  not  under 
oath  as  witnesses,  are  not  legal  evidence  against  the  United  States,  and 
without  it  claimant  has  no  case. 

The  claimant  rests  his  case,  in  part,  upon  a  certificate  of  one  Cro- 
zier,  and  an  indorsement  thereon  by  Collier,  and  upon  Harrison's 
statement  that  he  could  not  pay  because  he  had  handed  over  the 
money  in  his  hands  to  Major  Allen,  who  had  transferred  it  to  Wash- 
ington. None  of  this  is  legal  evidence,  by  common  law  or  statute, 
and  cannot  be  received  as  such  to  establish  any  fact  between  the 
parties  in  the  case.  Strike  out  this  incompetent  evidence  and  the 
claimant  has  no  case  to  stand  upon.  The  deposition  of  Isaac  E. 
Todhunter  proves  no  material  fact.  He  neither  knew  of  the  service 
nor  of  the  non-payment.     The  ex  parte  statements  that  he  says  he 
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filed  in  the  War  Department  prove  nothing.  They  were  not  evidence, 
and  could  not  be  used  as  such  if  now  in  court.  AH  he  proves  is  the 
presentation  of  the  claim  at  the  War  Department.  This  fact  is  also 
proved  by  McPherson,  whose  testimony  is  reliable  beyond  all 
possible  question,  and  beyond  this  fact  is  wholly  immaterial,  and 
proves  none  of  the  issues  between  the  parties.  Collier's  deposition 
only  goes  to  two  points :  first,  that  inspectors  were  paid  during  and 
before  his  time  four  dollars  per  day,  and  that  he  found  claimant  em- 
ployed as  an  inspector.  He  swears  he  does  not  know  how  long  he 
had  been  employed,  nor  does  he  know  anything  concerning  the  non- 
payment. This  evidence  furnishes  no  ground  for  recovery.  The 
presumption  of  pajrment  follows  that  of  actual  service.  Nor  does  it 
show  any  particular  service,  so  that  damages  can  be  estimated  if 
claimant  were  otherwise  entitled  to  recover.  If  the  claimant  has  a 
good  case  he  has  failed  to  prove  it.  If  he  served,  as  he  insists,  and 
was  not  paid,  he  could  prove  it,  as  there  must  be  many  witnesses 
alive  who  knew  all  about  it.  In  this  respect  he  stands  in  the  same 
situation  as  all  other  litigants. 

R.  H.  GILLET, 
United  States  Solicitor, 
Dated  December  27,  1860. 


IN  THE  OOUET  OP  CLAIMS. 

'       February  5,  1861. 
Charles  H.  Todhunter  vs.  The  United  States. 
SCARBURG,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  alleges  that  he  was  inspector  of  the  customs  for  the 
port  of  San  Francisco,  under  the  military  government,  from  the  1st 
day  of  August  till  the  11th  day  of  November,  A.  D.  1849,  a  period  of 
one  hundred  and  three  days,  for  which  he  has  received  no  compensa- 
tion.    He  now  claims  therefor  $412,  with  interest. 

It  appears  from  the  evidence  that  the  petitioner  was  inspector  of 
the  customs  of  the  port  of  San  Francisco  from  the  8th  to  the  30th  of 
June,  A.  D.  1849;  and  that  he  received  compensation  for  his  services 
in  that  capacity  at  the  rate  of  $4  a  day.  It  also  appears  from  the 
evidence  that  when  the  collector  appointed  under  an  act  of  Congress 
entered  upon  the  duties  of  his  oflSce,  viz  :  on  the  12th  day  of  Novem- 
ber, A.  D.  1849,  he  found  the  petitioner  on  board  a  vessel  acting  as 
inspector.  It  does  not  appear  nor  is  it  pretended  that  the  petitioner 
was  removed  from  office  by  the  military  collector,  or  that  any  other 
person  during  the  period  for  which  he  claims  compensation  acted  in 
his  place.  It  also  appears  from  the  evidence  that  the  petitioner  did 
not  receive  any  compensation  from  the  military  collector  for  the  last 
quarter  of  1849.  Under  these  circumstances,  the  presumption  is  that 
the  petitioner  continued  in  the  service  of  the  government  as  inspector 
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uf  the  customs  from  the  Ist  day  of  August  till  the  11th  day  of  No- 
vember, A.  D*  1849,  both  days  inclusive. 

The  petitioner  was  continued  in  the  office  of  inspector  by  the  suc- 
cessor of  the  military  collector  till  the  5th  day  of  February,  A/'D. 
1850,  and  was  paid  for  his  services  during  that  period  at  the  rate  of 
$4  a  day. 

Our  opinion  is  that  the  petitioner's  allegations  are  sustained  by  the 
evidence;  that  he  served  as  inspector  of  the  customs  for  the  port  of 
San  Francisco  one  hundred  and  three  days,  for  which  he  has  received 
no  compensation,  and  that  he  is  entitled  to  be  paid  therefor  at  the 
rate  of  $4  a  day. 

We  shall  report  to  Congress  a  bill  in  favor  of  the  petitioner  tor  four 
hundred  and  twdve  dollars. 


War  Department,  March  25,  1861. 

Sir:  At  the  request  of  William  B.  Webb,  esq.,  the  attorney  of  the 
claimant,  I  have  the  honor  to  inform  you  that  the  claim  of  Charles 
H.  Todhunter,  for  compensation  as  inspector  of  customs  at  San  Fran- 
cisco, amounting  to  $412,  was  allowed  by  this  department  on  the  2d 
instant,  and  directed  to  be  paid  from  the  Mexican  contribution  fund. 
Very  respectfully,  your  obedient  servant, 

SIMON  CAMERON, 

Secretary  (f  War, 
R.  H.  GiLLET,  Esq., 

Solicitor  ff  the  Court  of  Claims. 


e 


37iH  Congress,  )  HOUSE  OF  REPRESENTATIVES.  (  Rep.  C.  C. 
2d  Session.      )  (    No.  278. 


ALEXANDER  D.  ANDERSON,  ADMINISTRATOR  OP  JOHN 

ANDERSON. 


4,  1861. — Committed  to  a  Committee  of  the  Wliole  Honse,  mode  the  order  of 
the  day  for  to-morrow,  and  ordered  to  be  printed. 


The  GouBT  OP  Claius  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

Stages  in  Congress  assenMed: 

The  Court  of  Claims  respectfQlly  presents  the  following  documents- 
as  the  report  in  the  case  of 

ALEXANDER  D.  ANDIEIISON,  ADMINISTRATOR  OF  JOHN 
ANDERSON,  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Original  evidence  of  claimant  transmitted  to  the  House  of  Rep- 
resentatives; a  printed  copy  of  same  transmitted  to  the  Senate. 

3.  Evidence  for  the  United  States  transmitted  to  the  House  of  Rep- 
resentatives; a  printed  copy  of  the  same  transmitted  to  the  Senate. 

4.  Claimant's  brief. 

5.  United  States  solicitor's  briefs. 

6.  Separate  opinions  of  the  judges  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 
In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
P  1  s®^'  o^  s^i^  court  at  Washington,  this  3d  day  of  December^ 

[8EAL.J  ^    jj     jggj 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


To  the  honorable  the  judges  of  the  Court  of  Claims: 

The  petition  of  Alexander  D.  Anderson,  of  Monroe,  in  the  State  of 
Michigan,  for  himself  and  the  other  legal  heirs  of  the  late  Colonel 
John  Anderson,  deceased,  respectfully  showeth : 

That  at  the  commencement  of  the  late  war  with  Great  Britain,  and 
for  many  years  prior  to  that  event,  Colonel  John  Anderson,  the  father 
of  your  petitioner,  resided  in  Prenchtown,  in  Monroe  county,  Michi- 
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gan,  now  a  part  of  Monroe,  in  said  county,  and  carried  on  the  business 
of  a  merchant,  trading  with  the  whites  and  Indians,  and  was  possessed 
and  was  the  owner  of  a  dwelling-house  and  store,  which  were  of  the 
value  of  three  thousand  dollars,  also  of  household  furniture  goods  to 
the  value  of  one  thousand  dollars,  merchandise  valued  at  two  thou- 
sand dollars,  grain,  flour,  and  other  provisions  valued  at  one  thousand 
dollars,  and  two  thousand  dollars  in  money,  all  stored  and  being  in 
said  dwelling-house,  a  part  of  which  was  used  as  a  store;  that  on  or 
about  the  1st  day  of  August,  1812,  said  dwelling-house  and  store  were 
taken  possession  of  by  Duncan  Reid,  a  quartermaster  of  a  detachment 
of  Michigan  militia  in  the  service  of  the  United  States,  together  with 
the  stables  and  out-buildings,  for  the  use  of  the  United  States,  as  a 
place  of  deposit  for  military  stores  and  barracks  for  the  soldiers,  &c. ; 
that  soon  after  the  16th  of  August,  1812,  in  consequence  of  the  sur- 
render of  General  Hull,  all  the  soldiers  stationed  at  Frenchtown 
surrendered  to  the  British  army,  and  all  the  stores  and  storehouses 
in  the  occupancy  of  American  troops,  including  the  buildings  so  occu- 
pied, belonging  to  said  Colonel  John  Anderson,  and  the  contents  of 
the  same,  were  included  in  General  HulFs  capitulation;  that  a  day  or 
two  after  the  enemy  took  possession  of  the  said  Anderson's  premises 
aforesaid,  and  in  June,  1813,  they  set  fire  to  and  destroyed  the  same, 
as  public  property  of  the  United  States,  having  found  therein  military 
:  stores,  muskets,  &c. ;  that  the  enemy,  before  burning  the  buildings, 
plundered  them  of  all  the  money,  plate,  goods,  and  articles  of  value. 

The  aforesaid  claim  was  submitted  to  the  Third  Auditor,  under  the 
act  of  1825,  and  objected  to  by  him  on  the  ground  that  the  buildings 
were  not  destroyed  until  some  time  after  their  occupancy  by  the 
American  troops.  Subsequent  adverse  reports  were  made  on  the  18th 
January,  1826,  and  25th  January,  1828.  On  the  25th  of  June,  1832, 
•the  Committee  of  Claims  in  Congress  made  a  favorable  report,  though 
stating  the  evidence  to  be  defective.  On  the  20th  January,  1853, 
the  Committee  of  Claims  in  the  Senate  reported  in  favor  of  the  claim, 
with  a  bill  for  the  payment  of  the  claim  of  $3,000  for  destruction  of 
the  house;  which  bill  passed  the  Senate,  but  was  not  acted  on  by  the 
House,  in  consequence  of  the  early  adjournment  of  Congress  in  that 
year.  In  1854  the  Committee  of  Claims  in  the  Senate  again  reported 
in  substance  **that  they  adopted  the  report  made  the  previous  ses- 
sion,'' reported  a  bill  and  recommended  its  passage,  11th  of  May, 
1854,  since  which  time  there  has  been  no  action  by  Congress  in  refer- 
ence to  the  claim. 

Your  petitioner  further  represents  that  he,  together  with  the  other 
legal  heirs  of  said  John  Anderson,  are  sole  owners  of  this  claim; 
wherefore  they  pray  your  honors  to  report  a  bill  to  Congress  making 
an  appropriation  to  pay  said  claim  of  nine  thousand  dollars,  and  inter- 
est, to  the  legal  representatives  of  Colonel  John  Anderson,  deceased. 

And  your  petitioner,  as  in  duty  bound,  will  pray. 

A.  D.  ANDERSON, 
By  A.  H.  LAWRENCE. 
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District  of  Columbia,  1 

»•  •  r  88 

Wcishington  county^     ) 

On  this         day  of  April,  1856,  before  me,  a 
in  and  for  said  county,  came  A.  H.  Lawrence,  and  made  oath  that  the 
facts  set  forth  in  the  foregoing  petition  are  true,  to  the  best  of  hi 9 
knowledge  and  belief. 

* 
State  op  Michigan,  County  of  Monroe^  as  : 

On  this  22d  day  of  February,  A.  D.  1858,  personally  appeared  be- 
fore me,  Titus  Babcock,  clerk  of  the  circuit  court  of  said  county  of 
Monroe,  Antoine  Saintcomb,  aged  68  years,  and  resident  of  the  town 
of  Frenchtown  in  said  county,  who,  being  duly  sworn  according  to 
law,  declares:  That  he  resided  at  the  River  Raisin,  in  said  county  of 
Monroe,  formerly  known  as  the  district  of  Erie,  before  and  during  the 
war  between  the  United  States  and  Great  Britain  in  the  year  1812; 
that  he  lived  with  his  step  father,  Robert  dit  Tontons  Navarre,  long 
«nce  deceased,  whose  dwelling  was  about  two  French  acres  east  of 
the  residence  and  store  of  Colonel  John  Anderson.     Deponent  states 
that  on  or  about  the  20th  of  August,   1812,  Captain  Elliott,  of  the 
British  forces,  and  one  Baptist  Sancraint,  a  Frenchman,  with  one  or 
two  Indians,  came  to  the  River  Raisin,  from  Detroit,  bearing  a  flag  of 
truce,  or  white  flag,  having  their  eyes  blinded  by  bandages;  they 
were  taken  into  the  fort  at  the  River  Raisin,  which  was  a  few  rods  west 
of  Colonel  Anderson's  dwelling  and  store,  and  demanded  the  sur- 
render of  the  fort  from  Colonel  Anderson,  then  in  command  of  that 
post,  and  of  all  munitions,  military  stores,  militia  and  provisions,  upon 
the  written  orders  of  General  Hull,  stating  that  Hull  had  surrendered 
Detroit,  and  that  the  British  and  Indians  were  coming  to  take  this 
place;  that  Captain  Elliott  then  took  Colonel  Anderson  prisoner,  and 
conveyed  him  to  some  secret  place  of  safety,  fearing,  he  said,  that 
the  Indians,  when  they  arrived,  would  massacre  him ;  that  Elliott  also 
took  possession  of  everything   under    Colonel  Anderson's   control. 
Deponent  states  that  he  himself  saw  Elliott  and  his  menials  drive 
away  from  Colonel  Anderson's  premises,  of  his,  Colonel  Anderson's, 
property,  one  pair  of  fine  large  oxen,  worth  at  least  one  hundred  dollars, 
($100,)  and  four  of  his  best  milch  cows,  worth  twenty-five  ($25)  dol- 
lars each.      Deponent  states  further,   that  the   day  following   the 
British  and  Indians  did  come,  sure  enough,  and  made  one  general  rush 
at  the  house  and  store  of  Colonel  Anderson;  that  some  little  time 
after  they  had  commenced  plundering  and  destroying  the  furniture 
and  property  of  the  house  Mrs.  Anderson  came  over  to  deponent's 
father's  house  weeping,  saying  that  the  British  and  Indians  had  plun- 
dered and  destroyed  everything,  and  that  one  Indian  had  struck  her, 
threatening  to  kill  her  if  she  did  not  leave  the  house;  that  he,  depo- 
nent, then  went  over  to  Colonel  Anderson's,  and  found  them  plun- 
dering and  destroying  the  contents  of  the  house;  that,  as  they  were 
about  to  cut  a  very  large  feather  bed  from  the  bedstead  upon  which 
it  laid  he,  deponent,  seized  it  and  carried  it  home  to  Mrs.  Anderson, 
and  then  returned  to  the  house  just  as  the  Indians  were  coming  from 
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the  stable,  leading  three  of  Colonel  Anderson's  best  horses,  which 
were  well  worth  $100  each;  they  having  just  then  broken  into  the 
store,  deponent  saw  them  go  into  the  storeroom  or  granary  and  bring 
out  a  quantity  of  bags  filled  with  flour,  which,  emptying  on  the  ground, 
they  commenced  filling  the  bags  with  dry  goods  from  the  store,  also 
bedticks  they  packed  the  most  valuable  goods  into,  and  placing  the 
same  upon  the  horses,  with  new  saddles  from  the  store,  moved  oflT 
with  them.  The  Wyandot  Indians  took  the  most  valuable  part  of  the 
things,  leaving  the  remainder  in  the  possession  of  the  other  Indians, 
together  with  the  house  and  premises,  and  some  cattle,  and  the  barn 
well  filled  with  grain  and  fodder.  Deponent  states  that  during  these 
proceedings  he  heard  the  Indians  frequently  remark  that  if  they  had 
found  Colonel  Anderson  they  would  have  killed  him.  Deponent  states 
that  the  stock  of  dry  goods,  groceries,  liquors,  and  provisions,  and 
household  furniture  that  was  destroyed  and  carried  away  on  this 
occasion,  could  not  have  been  worth  less  than  $4,000  or  $5,000,  it  be- 
ing the  largest  and  principal  store  in  the  district  at  that  time,  and  all 
kinds  of  merchandise  were  high;  and  the  grain,  fodder,  and  cattle 
must  have  been  worth  one  thousand  dollars.  That  the  Indians 
continued  in  the  occupancy  of  the  buildings,  back  and  forth,  until 
the  month  of  January,  1813,  when  General  Winchester  and  Colonel 
Lewis  with  their  forces  came  on  and  had  a  skirmish  at  the  River 
Raisin  and  drove  the  Indians  back;  then  the  house  and  premises  of 
Colonel  Anderson  were  again  occupied  by  part  of  a  company  of  spies 
attached  to  Winchester's  force,  but  on  the  defeat  and  capture  of 
Winchester,  and  massacre  of  American  prisoners  a  few  days  after, 
this  house  was  again  abandoned,  and  again  reoccupied  by  the  British 
and  Indians  as  a  rendezvous,  who  declared  that  this  house  should  not 
again  afibrd  shelter  to  the  Americans;  that  when  they  were  done  with  it 
they  intended  to  burn  it.  And  deponent  states  further,  that  they  did 
the  following  spring  or  early  summer  burn  the  whole  of  it  to  the  ground; 
that  he  did  not  witness  it  himself,  being  absent  from  home  at  the  time, 
but  on  his  return  he  found  the  whole  in  ashes;  that  he  is  confident 
it  did  not  occur  by  accident,  because  it  was  a  matter  of  general  no- 
toriety among  the  inhabitants  that  the  Indians  had  set  the  fire  and 
guarded  its  burning  until  consumed,  when  they  left  it,  and  also  having 
often  heard  them  declare  they  would  burn  it  when  they  were  through 
with  the  occupancy  of  them,  and  should  leave  them.  And  deponent 
states  that  the  house  was  a  large  one,  being  a  main  building  with 
wings,  one  of  which  had  been  used  for  a  store,  built  of  expensive 
materials,  and  well  furnished,  and,  in  his  best  judgment,  was  worth 
three  thousand  dollars.     And  further  deponent  saith  not. 

ANTOINE  +  SAINTCOMB. 

mark. 

Subscribed  and  sworn  to  before  me  this  ninth  day  of  March,  A.  D. 
1858.  And  I  certify  that  I  have  no  interest  whatever  in  the  matter 
to  which  the  foregoing  affidavit  relates. 

TITUS  BABCOCK, 

County  Clerk. 


ALEXANDER   D.   ANDERSON.  5 

State  op  Michigan,  Cotmfy  of  Monroe,  ss: 

On  this  24th  day  of  June,  A.  D.  1851,  personally  appeared  before 
me,  a  justice  of  the  peace  within  and  for  the  county  and  State  afore- 
said, Francis  Poulin,  aged  eighty-nine  years,   now  a  resident  of  the 
township  of  Monroe,    county  and  State   aforesaid,  who   being  duly 
sworn  according  to  law,  deposes  and  says:   That  he  resided  within 
about  three  miles  of  the  River  Raisin,  in  said  county  and  State  afore- 
said, during  the  late  war  w^ith  Great  Britain,  declared  by  the  United 
States  on  the  18th  day  of  June,  1812;  that  he  was  a  private  in  the 
company  of  Michigan  volunteers  commanded  by  Captain  Hubert  La- 
croix,  in  the  2d  regiment,    commanded  by  colonel  John  Anderson; 
that  he  was  well  acquainted   with  the  said  Colonel  Anderson  long 
before  the  said  war  and  while  he  was  a  resident  in  Lower  Canada,  at 
Montreal,  and  also  after  he  came  to  this  country,  and  during  the  said 
war;  that  he  was  at  the  River  Raisin  when   Captain  Elliott,  of  the 
British  army,  came  with  a  flag  of  truce  and  order  from  General  Hull 
to  surrender  up  the  military  forces  and  property  of  the  Americans  at 
the  River  Raisin,  which  was  then  under  command  of  the  said  Colonel 
Anderson;  that  they  were  then  all  made  prisoners  of  war  and  continued 
such  prisoners  of  war  until  the  restoration  of  peace;  he  thinks  Hull 
made  his  surrender  some  time  about  the  middle  of  August,  1812;  that 
he,  deponent,  afterwards  returned  to  his  farm,  about  three  miles  from 
the  River  Raisin,  and  there  remained  through  the  war;  that  he  was 
back  and  forth  to  the  River  Raisin  during  the  time,  frequently;  done 
his  trading  at  the  River  Raisin.     He  further  states  that  he  recollects 
distinctly  of  the  British  taking  possession  of  the  said  Anderson's  house; 
that  they  found  some  military  arms  and   accoutrements  in  it,  and  a 
good  deal  of  merchandise;  that  he  canH  now  state   particularly  the 
kind  of  arms;  thinks  there  were  some  pistols  and  muskets,  and  recol- 
lects of  there  being  a  drum;  the  British  and  Indians  took  possession 
and  put  a  guard  in  the  house;  that  from  and  after  that  time  the 
Indians  occupied  the  house  from  time  to  time,  until  some  time  in  the 
month  of  January,  1813,  when  the  American  troops  advanced  to  the 
River  Raisin  and  had  a  brush  with  the  British  and  Indians,  and  drove 
them  back;  that  the  Americans  quartered  themselves  on  the  Raisin, 
threw  up  a  sort  of  a  breastwork,  and  many  of  them  quartered  in  dif- 
ferent houses,  some  in  Jerome's  house,  some  in   Lanfan's,  and  some 
in  said  Anderson's  house;  that  after  the  first  brush  he,  deponent, 
went  to  Detroit  with  a  sleigh  load  of  flour,  upon  the  ice,  and  when  he 
returned,  two  or  three  days  after,  he  saw  the   British  and  Indians 
encamped  on  the  lake  shore  at  or  near  Stony  Point,  on  their  return 
to  attack  the  Americans  at  the  Raisin;  that  he  arrived  at  the  River 
Raisin  after  dark  and  gave  information  of  the  fact;  that  he  went  to 
Colonel  Francis  Navarre's,  on  the  south  side  of  the  Raisin,  where  Gen- 
eral Winchester  was,  and  told  them  the  British  and  Indians  were  near 
by,  coming  to  attack  them,  and  General  Winchester  would  not  believe 
it;  said  to  him,  deponent,  that  he  was  a  liar,  &c. ;  Navarre's  house 
was  about  half  a  mile  from  the  breastwork  the  Americans  had  thrown 
up;  that  they  did  come  upon  them  next  morning  and  defeated  the 
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Americans  and  took  Winchester  prisoner,  and  also  one  Whitman 
Knaggs,  brother-in-law  of  said  Anderson.  He  is  certain  there 
were  some  of  the  Americans  in  said  Anderson* s  house;  he  re- 
collects of  one  Alexis  Utro  Navarre,  and  James  and  Peter  Navarre, 
were  quartered  in  said  Anderson's  house  at  this  time;  that  they 
were  in  the  service  of  the  Americans,  as  spies  and  rangers;  he  states 
that  after  said  defeat  the  British  Indians  retook  possession  of  said 
house  and  continued  to  encamp  in  it  until  some  time  in  the  summer, 
when  they  set  fire  and  burned  it,  saying  they  did  not  wish  to  leave 
it  for  the  Americans  to  quarter  in  again. 

his 

FRANCIS  +  POULIN. 

mark. 

Sworn  and  subscribed  before  me  this  26th  day  of  June,  1851. 

M.   COUTURE, 
Justice  of  the  Peace,  Monroe  county,  Michigan. 

State  of  Michigan,  County  of  Monroe  : 

On  this  2d  day  of  December,  one  thousand  eight  hundred  and  fifty- 
one,  personally  appeared  before  me,  a  justice  of  the  peace  within  and 
for  said  county,  James  Navarre,  aged  sixty-five  years,  and  a  resident 
of  Lucas  county  and  State  of  Ohio,  who,  being  duly  sworn  according 
to  law,  declares :  That  he  was  a  volunteer  soldier  in  the  service  of 
the  United  States  in  the  war  with  Great  Britain,  declared  by  the 
United  States  on  the  18th  day  of  June,  1812;  that  he  served  in  vari- 
ous capacities  during  said  war,  mostly  as  one  of  the  rangers  and  spies 
and  bearers  of  despatches;  that  he  was  in  active  service,  under  the 
command  of  Colonel  Lewis,  in  the  engagements  on  the  River  Raisin, 
until  the  defeat  of  General  Winchester,  some  time  in  the  month  of 
January,  1813,  at  which  time  he  narrowly  escaped  losing  his  life,  and 
at  which  time,  during  the  first  and  second  engagements  on  the  River 
Raisin,  as  aforesaid,  he  and  others  lodged  in  the  house  on  the  River 
Raisin  belonging  to  Colonel  John  Anderson,  by  authority  of  Colonel 
Lewis;  that  while  there  the  British  and  Indians  took  possession 
thereof;  and  that  he,  deponent,  left  on  the  defeat  of  General  Win- 
chester; that  while  at  the  said  house  he,  deponent,  had  his  arms  with 
him,  that  is,  military  arms,  but  that  he  was  otherwise  disguised  in 
the  dress  of  the  Indians,  and  narrowly  escaped  being  taken;  that  there 
were  other  Americans  in  said  house,  whose  names  he  can't  now  re- 
collect, but  remembers  that  his  uncle,  Jean  Marie  Navarre,  and  his, 
deponent's,  three  brothers,  who  were  likewise  in  service,  were  there. 
Further  deponent  saith  not. 

his 

JAMES  +  NAVARRE. 

mark. 

Sworn  to  and  subscribed  before  me  the  day  and  year  first  above 
^vntten 

ALEXANDER  D.  ANDERSON, 
Justice  of  the  Peace,  Monroe  county,  Mich. 
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State  of  Michigan,  County  of  Monroe^  sa: 

On  the  10th  day  of  December,  A.  D.  1851,  personally  appeared 
before  me,  a  jnstice  of  the  peace  within  and  for  the  county  and  State 
aforesaid,  Joseph  Cheauvin,  aged  fifty-seven  years,  and  resident  of 
the  city  and  county  of  Monroe  and  State  aforesaid,  who  being  duly 
sworn  according  to  law,  declares  :  That  he  lived  at  the  River  Raisin 
during  the  war  of  1812  with  Great  Britain,  that  is  to  say,  until  in  the 
summer  of  1813,  when  he  removed  to  Detroit,  and  remained  there 
until  peace  was  made  between  the  United  States  and  Great  Britain. 
It  was  the  w^ar  with  Great  Britain  declared  by  the  United  States  oft 
the  18th  day  of  June,  1812.     That  he  was  well  acquainted  at  that 
time  w4th  Colonel  John  Anderson,  now  deceased,  and  was  also  ac- 
quainted with  the  houses  of  the  said  Anderson;  recollects  distinctly 
of  seeing  the  plundering  of  said  houses  by  the  British  Indians  after 
Hull's  surrender,   on  or  about   the   20th  of  August,    1812.     After 
plundering  they  occupied  the  houses,  and  recollects  of  hearing  them 
say  at  that  time  that  when  they  were  done  with  it  they  would  burn 
it.    Deponent  states  that  he  spoke  the  Indian  language  fluently;  that 
they  continued  in  possession  of  said  house  from  time  to  time  until  in 
the  month  of  January,    1813.     On  the  advance  of  the  Americans 
under  Colonel  Lewis,  they  had  a  brush  at  the  River  Raisin,  and  were 
driven  back;  that  while  the  Americans  were  at  the  River  Raisin  the 
troops  occupied  diiferent  houses  at  the  said  river,  and  recollects  of 
one  Jean  Marie  Navarre,  Robert  Eutro  Navarre,   Jaques  Navarre, 
and  one  or  two  of  their  other  brothers,  likewise  in  the  employ  of 
the  Americans  as  a  part  of  a  company  of  spies  or  rangers;  that  they 
lodged  in  said  Anderson's  house,  and  were  seen  there  by  the  Indians 
on  the  second  engagement  at  the  River  Raisin,  when  Winchester  was 
defeated;  that  the  said  Jacques  Navarre  and  his  brothers  made  their 
escape;  that  while  they  were  in  said   house  they  were  armed,  and 
had  been  in   active  service;   thinks  they  were    dressed  something 
like   the  Indians.     Deponent  states  that  the  Indians  after  that  con- 
tinued to  encamp  in  or  occupy  said  house,  and  finally  burned  it  some 
time  in  the  month  of  June,  1813,  little  before  harvest  time,  and  left 
the  place.     He  saw  the  house  burn,  and  is  confident,  from  what  the 
Indians  and  others  said,  they  burned  it  because  the  house  had  been 
used  by  the  Americans  as  a  sort  of  rendezvous.     There  were  other 
Americans  in  the  house  at  this  time,  but  can't  recollect  who  they 
were ;  and  further  saith  not. 

his 

JOSEPH  +  CHEAUVIN. 

mark. 

Sworn  to  and  subscribed  before  me  this  10th  day  of  December, 
185L 

ALEXANDER  D.  ANDERSON. 

Justice  of  the  Peace* 
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State  op  Michigan,  County  of  Monroe,  ss  : 

On  this  12th  da}^  of  May,  A.  D.  1852,  personally  appeared  before 
me,  a  notary  public  within  and  for  the  county  and  State  aforesaid, 
Laurent  Durocher,  who  being  duly  sworn  according  to  law,  declares: 
That  he  is  now  sixty-four  years  of  age,  and  is  and  has  been  a  resident 
of  said  county  for  the  forty-four  years  past;  that  he  was  a  private  in 
the  company  commanded  by  Captain  Richard  Smith  in  the  first  regi- 
ment of  Michigan  militia  volunteers,   commanded  by  Major  James 
Witherell,  in  the  war  with   Great  Britain  declared  by  the   United 
States  on  the  18th  of  June,  1812;  that  he  was  surrendered  a  prisoner 
of  war  to  the  enemy  on  the  16th  day  of  August,  1812,  under  the 
capitulation  by  General  Hull,  at  the  River  Raisin,  together  with  most 
of  the  militia  of  the  district,  under  the  command  of  Colonel  John 
Anderson,  and  a  company  of  regulars  under  the  command  of  Captain 
Brush,  at  that  time  in  the  stockade  at  that  post,  on  a  demand  of 
surrender  by  one   Captain  Elliott,  a  British  officer,  by  virtue  of  a 
copy  of  Hull's  capitulation;  that  after  being  convinced  of  the  truth 
of  said  surrender,  and  understanding  by  the  terms  thereof  that  their 
lives  and  all  their  private  property  as  citizens  were  to  be  held  sacred 
and  protected  from  pillage  and  destruction,  they  thereupon  delivered 
up  their  arms,  excepting  Brush's  company  of  regulars,  who  made 
their  escape  to  Ohio;  that  he  and  all  who  remained  were  accordingly 
made  prisoners  of  war.     Deponent  states  that  a  day  or  two  thereafter 
the  British  and  Indians  came  down  upon  them  with  all  their  fury,  and, 
notwithstanding  the  terms  of  the  capitulation,  indulged  in  the  most 
wanton  and  cruel  destruction  of  the  private  propert}'  of  this  deponent 
and  many  others  of  the  citizens  along  the  River  Raisin  and  vicinity 
who  were  known  to  have  participated  in  the  least  in  the  defence  of 
this  frontier  against  the  ravages  of  the  enemy.    Deponent  states  that 
the  British  and  Indians  were  particularly  vindictive  towards  him  and 
the  said  Colonel  Anderson,  claiming  them  to  have  been  and  still  to 
be  at  that  time  subjects  of  Great  Britain;  that  they  plundered  the 
dwelling-house  and  buildings  about  it  of  the  said  Anderson,  destroy- 
ing the  contents  thereof  and  ill-treating  the  family;  that  there  was 
in  said  house  much  valuable  property,  consisting  of  goods,   wares, 
and  merchandise  and  furniture.     Deponent  states  further  that  he  re- 
mained thereafter  at  the  River  Raisin  as  such  prisoner  of  war  until 
after  the  defeat  of  General  Winchester  in  the  latter  part  of  January, 
1813,  when  he  effected  his  escape  into  the  State  of  Ohio;  that  prior 
to  that  event  he,    deponent,    received  letters   from   officers   under 
General  Winchester,  informing  him  of  the  rapid  advance  of  the  army 
under  General  Harrison,  to  retake  possession  of  this  frontier,  and 
directing  this  deponent  to  procure  and  gather  together  in  some  place 
for  safe  keeping  all  the  grain  and  provisions  that  could  be  had  of  the 
inhabitants  along  and  in  the  vicinity  of  the  River  Raisin  aforesaid; 
and  for  the  accomplishment  of  that  object  he,  deponent,  employed 
or  requested  one  Joseph  Loranger,  who  then  had  a  store  of  goods 
and  groceries  in  the  wing  of  said  Anderson's  dwelling-house,  which 
stood  within  a  short  distance  of  the  stockade  aforesaid;  and  said 
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LoraDger  thereupon  purchased  all  the  grain  and  provisions  he  could 
obtain,  and  secretly  stored  the  same  in  the  dwelling  aforesaid  and 
buildings  about  it,  said  Anderson  being  absent  on  parole  and  his 
family  removed  to  Detroit,  for  the  supply  of  our  army  when  it  should 
come;  and  that  subsequently,  when  the  advanced  troops  of  said  army 
arrived  at  the  River  Raisin,  and  had  two  engagements  with  the  enemy 
under  Proctor,  which  resulted  so  fatally  in  the  defeat  and  capture  of 
Winchester,  the  butchery  and  massacre  by  burning  of  so  many 
Americans,  principally  Kentucky  volunteers,  the  British  and  Indians 
took  possession  again  of  said  Anderson's  house,  and  appropriated  its 
contents  of  goods  and  the  grain  intended  for  our  troops  to  their  own 
benefit  and  purposes,  as  public  property;  and  the  said  Lorangerwith 
this  deponent  succeeded  in  escaping  to  Fort  Meigs,  where  the  re- 
mainder of  Harrison's  army  was,  leaving  all  of  their  remaining  prop- 
erty with  the  enemy,  which  was  entirely  lost  to  them,  never  having 
received  any  compensation  from  our  government  up  to  this  time. 

LAURENT  DUROCHER. 

Sworn  and  subscribed  to  this  13th  of  May,  1852,  before  me. 

J.  B.  WHIPPLE, 
Notary  PvMicy  Monroe  county,  Michigan, 

State  op  Michigan,  County  of  Monroe,  88 : 

On  this  11th  day  of  June,  1852,  personally  appeared  before  me,  a 
justice  of  the  peace  within  and  for  the  county  and  State  aforesaid, 
Joseph  Loranger,  aged  seventy  years,  and  resident  of  the  city  of  De- 
troit, county  of  Wayne  and  State  of  Michigan,  who,  being  duly  sworn 
according  to  law,  declares  that  he  was  well  acquainted  with  Colonel 
John  Anderson,  late  of  the  city  and  county  of  Monroe  and  State 
aforesaid,  deceased,  prior  to  and  during:  the  war  with  Great  Britain, 
declared  by  the  United  States  on  the  18th  day  of  June,  1812;  that 
he  was  also  at  that  time  well  acquainted  with  the  dwelling-house  and 
premises  of  the  said  Anderson  at  the  River  Raisin,  in  said  county; 
that  in  the  fall  of  1812,  and  part  of  the  month  of  January,  1813 — 
that  is  to  say,  until  the  defeat  of  General  Winchester  at  the  River 
Raisin  on  the  22d  day  of  January,  1813 — he,  deponent,  occupied  one 
wing  of  said  Anderson's  dwelling  for  the  purposes  of  a  store  of  dry 
goods  and  groceries;  that  some  time  in  the  forepart  of  the  said  month 
of  January  one  Samuel  Agnew,  a  contractor  for  the  American  troops, 
came  to  this  deponent  at  his  store  aforesaid  in  the  night  time,  fearing 
to  be  discovered  or  taken  by  the  British  and  Indians,  then  in  the 
vicinity,  and  engaged  this  deponent  to  purchase  all  the  grain  and 
provision  it  was  possible  to  procure  for  the  use  and  benefit  of  said 
troops,  whom  he  represented  as  rapidly  advancing  to  this  frontier; 
and  that  he,  deponent,  did  thereupon,  with  all  possible  despatch,  pur- 
chtise  a  large  quantity  of  grain  and  provision  for  the  express  purpose 
aforesaid,  and  stored  them  in  his  store  and  in  said  dwelling-house;  and 
that  subsequently,  after  he  had  some  portion  of  said  grain  and  pro- 
vision  in  store,  one  Captain  Whitmore  Enaggs,  an  officer  in  the  mili- 
tary service  of  the  United  States,  came  to  the  deponent  and  com- 
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manded  liim  as  such  officer  to  retain  the  grain  and  provision  in  hi& 
possession,  and  all  other  that  might  come  into  his  possession,  saying 
that  by  authority  vested  in  him  from  the  commander  of  the  United 
States  troops  advancing  under  General  Harrison  he  pressed  said 
grain  and  provision  into  the  service  and  use  of  the  United  States. 
Deponent  states  also  that  one  Laurent  Durocher  likewise  directed 
him  to  purchase  such  provisions  as  aforesaid,  saying  that  he  had  been 
so  ordered  by  letters  from  oflScers  in  General  Harrison's  army,  who 
were  advancing  to  the  frontier.  And  deponent  states  further,  that 
on  the  day  before  the  arrival  of  a  part  of  our  troops  at  the  River 
Raisin,  and  the  day  before  the  engagement  or  battle  of  the  19th  of 
January,  1813,  a  British  officer  under  Proctor,  and  in  command  of 
some  British  and  Indians  then  at  the  River  Raisin  from  Canada — he 
thinks  it  was  Captain  Elliott'— sent  for  him  to  come  to  his  quarters, 
and  he  went  to  his  quarters;  that  said  British  officer  then  said  to  him 
that  he  had  been  informed  that  deponent  had  been  purchasing  and 
had  then  in  store  a  large  quantity  of  grain  and  provision,  which  he 
was  keeping  for  the  damned  Yankees,  and  that  he  must  let  his 
(British)  troops  have  it.  Deponent  replied  that  he  had  such  things 
in  store  for  any  one  that  would  pay  him  well  for  it,  and  said  officer 
stated  that  they  would  have  it  any  way,  if  he,  deponent,  did  not  ac- 
cept of  the  price  he  offered,  and  for  nothing,  too;  that  he  would 
order  his  men  to  seize  it,  &c.  Deponent  thereupon  returned  to  his 
store  and  mounted  his  horse  and  went  in  the  night  to  meet  our  troops 
to  inform  them  of  what  was  threatened,  and  to  urge  them  on  to  take 
possession  of  what  he  had  now  in  store ;  and  that  on  the  following 
morning,  viz:  on  the  19th  of  January,  a  company  of  our  troops  arrived 
at  the  River  Raisin,  and  had  a  skirmish  with  the  British  and  Indians 
aforesaid,  and  drove  them  back,  but  on  the  night  of  the  22d  of  that 
month  the  enemy  returned  and  attacked  our  troops  under  Winches- 
ter, and  defeated  and  captured  him.  Many  of  the  Americans  were 
cruelly  massacred,  and  he,  deponent,  fled  to  Fort  Meigs  for  safety  of 
his  life,  when  he  joined  General  Harrison's  forces,  abandoning  his 
property,  all  of  which  was  pillaged  and  destroyed  by  the  enemy, 
and  he  was  told  that  the  house,  &c.,  in  which  his  stores  and  grain, 
Ac,  were  stored  were  finally  burned  by  the  enemy,  in  consequence 
of  its  having  been  used  by  the  United  States  troops  in  the  storing 
of  said  grain,  &c.,  and  because  the  owner  of  said  house,  Colonel 
Anderson,  had  been  or  was  in  the  service  of  the  United  States,  and 
that  he,  this  deponent,  had  acted  as  agent  in  purchasing  and  storing 
therein  grain  and  provisions  for  the  American  troops'  benefit  and  use. 

JOSEPH  LORANGER. 

Sworn  to  and  subscribed  before  me  the  day  and  year  above  written. 

M.  COUTURE, 

Justice  of  the  Peace, 

State  of  Michigan,  County  of  Monroe^  ss  : 

I,  Laurent  Durocher,  clerk  of  said  county  and  clerk  of  the  circuit 
court  in  and  for  said  county  of  Monroe,  do  hereby  certify  that  Medard 
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Couture  is,  aod  was  on  the  eleventh  day  of  June,  A.  D.  1852,  a  justice 
of  the  peace  in  and  for  said  county,  duly  elected  and  qualified.  I 
further  certify  that  I  am  well  acquainted  with  the  handwriting  of  the 
said  Medard  Couture,  and  verily  believe  his  signature  to  the  instru- 
ment hereto  annexed  is  genuine. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
""i  «?  1  ^^^^  ^^  ^^^  circuit  court  for  said  county,  at  the  city  of  Monroe, 
-*"'-'  this  twenty-fifth  day  of  June,  A.  D.  1852. 

LAURENT  DUROCHER,  aerh 

State  of  Michigan,  County  of  Monroe^  88 : 

I,  Laurent  Durocher,  clerk  of  the  county  of  Monroe,  do  hereby 
certify  that  Alexander  D.  Anderson  and  Medard  Couture  are,  and 
were  on  the  26th  day  of  June  and  at  the  date  hereof,  A.  D.  1851, 
justices  of  the  peace  in  and  for  said  county,  duly  elected  and  qualified. 
I  further  certify  that  I  am  well  acquainted  with  the  handwriting  of 
the  said  Alexander  D.  Anderson  and  Medard  Couture,  and  verily 
believe  their  signatures  to  the  instrument  hereto  annexed  are  genuine. 
In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
[l.  8.]  afiixed  the  seal  of  the  county  court  for  said  county,  at  the 
city  of  Monroe,  this  22d  day  of  December,  A.  D.  1851. 

LAURENT  DUROCHER,  CVerifc. 


To  the  kanoraUe  Senate  and  Houae  of  Bepresentatives  of  the  United 

States  in  Congress  assembled: 

The  undersigned,  administrators  on  the  estate  of  Colonel  John 
Anderson,  late  of  the  city  and  county  of  Monroe  and  State  of  Michi- 
gan, deceased,  most  respectfully  represent : 

That  whereas  your  honorable  Committee  of  Claims,  on  the  19th  day 
of  July,  1850,  made  an  adverse  report  upon  the  claim  of  said  deceased 
for  a  building  and  personal  property  destroyed  by  the  enemy  in  the 
war  with  Great  Britain,  1812,  your  memorialists,  in  view  of  the  rea- 
sons set  forth  in  that  report  why  said  claim  should  not  be  allowed,  Ac, 
and  feeling  confident  in  the  justness  and  honesty  of  those  claims,  and 
a  determination  to  prosecute  their  investigation  until  Congress  may 
be  likewise  convinced,  or  at  least  until  they  shall  have  passed  on  the 
whole  merits  of  the  case,  have  succeeded,  after  long  and  continued 
inquiry,  in  finding  three  persons,  among  the  surNnving  soldiers  of  that 
war  in  this  region,  who  were  active  participators  in  its  perils  and 
calamities,  whose  evidence,  we  think,  will  meet  the  principal  objec* 
tions  in  said  report,  and  is  therefore  herewith  respectfully  submitted. 

It  is  held  in  said  report  that  because  the  building  and  property 
was  not  instantly  destroyed  while  in  the  military  occupancy  of  the 
American  troops  when  the  enemy  first  took  possession  of  it,  there- 
fore the  petitioners  are  not  entitled  to  relief.  Yet  it  is  admitted  that 
military  occupation  renders  a  building  the  legitimate  object  of  destruc- 
tion  by  an  enemy,  and  consequently,  when  a  private  building  is  so 
occupied  by  authority  of  the  government,  and  is  destroyed  as  the 
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immediate  coDsequence  of  said  occupancy,  the  government  becomes 
responsible  to  the  proper  owner.  Now  we  claim  to  have  proved 
such  occupancy,  and  that  the  enemy  declared,  on  taking  possession 
thereof,  frequently  after  and  while  in  their  occupancy  themselves, 
that  they  would  burn  the  buildings  when  done  using  them,  because 
of  their  having  been  used  as  a  depository  of  military  arms  and  quar- 
ters for  the  Americans,  and  because  of  their  implacable  hatred  and 
revengeful  feeling  towards  the  proper  owner  thereof,  in  consequence 
of  his  being  a  native-born  subject  of  Great  Britain,  and  yet  refused 
their  demands  of  his  services  in  said  war,  and,  on  the  contrary,  mani- 
festing great  zeal  in  the  American  cause ;  which  facts  are  proved  by 
persons  who  were  present,  who  spoke  the  Indian  language,  saw  the 
Indians  occupying  the  house  the  night  before  it  burned,  saw  it  burn 
immediately  after  they  left  it,  and  saw  the  spot  where  the  fire  was 
evidently  kindled,  which  evidence  is  on  file  in  your  proper  department. 

And  now,  these  things  being  done  by  the  enemy,  in  accordance 
with  their  oft-repeated  threats,  we  ask  if  it  is  not  as  much  an  imme- 
diate consequence  as  it  would  have  been  if  destroyed  at  the  instant 
of  their  taking  possession?  The  position,  moreover,  that  because 
the  property  was  not  destroyed  as  soon  as  taken  possession  of  by  the 
enemy,  assumed  by  said  committee,  is,  we  submit,  quite  too  narrow 
a  construction  and  application  of  the  principle  governing  or  applicable 
to  cases  where  relief  is  granted.  It  can  make  no  difference  whether 
the  destruction  be  at  the  moment  of  their  capture  or  any  time  after — 
agreeable  with  the  opinion  entertained  by  a  former  committee  of 
Congress,  in  their  report  made  the  25th  of  June,  1832. 

It  is  also  represented  in  said  report  of  July,  1850,  that  the  buildings 
of  your  petitioner,  after  being  once  abandoned  by  the  enemy,  and 
again  under  the  control  of  American  authority,  do  not  appear  to  have 
been  used  for  military  purposes,  &c. ;  but  we  hope  to  show  to  the 
satisfaction  of  your  honorable  body,  by  the  affidavits  herewith  pre- 
sented, that  the  buildings  were  so  used  at  the  time  of  Winchester's 
defeat,  as  a  lodgment  or  quarters  by  soldiers  and  men  under  Colonel 
Lewis's  command,  by  his  order  and  direction. 

Again,  we  contend,  as  in  a  former  memorial  submitted  by  us,  that 
our  claim  is  good  and  well  founded  under  the  articles  of  the  surrender 
by  General  Hull,  wherein  the  protection  of  private  property  was  ex- 
pressly guaranteed  ;  and  our  property  being  destroyed  in  violation 
of  those  articles,  the  British  government  was  therefore  responsible  to 
us  for  the  losses  thus  incurred,  and  should  have  been  so  held  by  the 
United  States  in  adjusting  the  terms  of  peace ;  but  as  the  treaty  was 
concluded  without  such  stipulation,  the  responsibility  devolved  upon 
the  United  States.  There  is  abundant  testimony  on  file  in  your  de- 
partment showing  that  the  property  of  the  said  Colonel  Anderson, 
including  merchandise  and  cash,  was  plundered  and  destroyed  by  the 
enemy  at  the  instant  of  their  taking  possession.  One  Cyrus  Hub- 
bard, among  others  on  file,  testifies  that  **he  arrived  at  the  River 
Raisin  on  the  18th  of  August,  1812;  that  Colonel  Anderson  was  de- 
livering up  to  Captain  Elliott,  a  British  officer,  arms  and  militia  in- 
cluded in  the  capitulation  of  General  Hull ;   that  on  the  20tb  of 
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Angast  some  British  troops  and  Indians  arrived  there^  and  finding 
some  'maskets,  cutlasses,  camp  equipage,  among  which  was  a  large 
drum,  which  they  cat  up,  and  raised  the  war-whoop,  and  began  plun- 
dering the  house  of  petitioner  of  plate,  destroying  the  furniture,  and 
plundering  the  store  of  goods  and  cash.''  Other  evidence  is  on  file, 
showing  the  distinct  valuation  of  the  building  from  the  furniture, 
merchandise,  and  cash. 

Your  committee  of  1850  remark  in  answer  to  this  argument,  '*  that 
a  large  amount  of  claims  have  heretofore  been  pressed  upon  Congress 
for  losses  jncurred  under  similar  circumstances  upon  the  northwest 
frontier  in  the  war  of  1812,  but  in  no  case,  it  is  bdieved^^'  they  say, 
^^has  the  government  recognized  any  obligation  to  make  indemnity 
for  property  thus  illegally  destroyed,  and  it  is  not  to  be  presumed 
that  the  uniform  practice  of  Congress,  so  long  adhered  to,  is  now  to 
be  abandoned  and  reversed." 

Now,  we  must  protest  against  such  reasoning  and  such  policy  as 
this.  Not  pretending  to  deny  the  right  and  the  grounds  assumed  by 
your  petitioners,  yet  because  Congress  has  heretofore  neglected  or 
omitted  to  grant  indemnity  for  losses  incurred  in  consequence  of  the 
acts  and  solemn  engagements  of  her  legally  authorized  and  commis- 
sioned agents,  that  therefore  they  mean  to  continue  to  disregard  the 
rights  and  interests  of  their  fellow-citizens  who,  by  their  zeal  and 
active  service  in  behalf  of  the  country  they  had  adopted  and  defended, 
had  entailed  upon  themselves  ruin  and  suffering.  We  cannot  believe 
that  the  government  of  the  United  States,  already  great  and  noble, 
will  longer  persist  in  a  policy  so  inconsistent  with  reason,  all  law,  and 
common  justice,  as  well  as  with  her  renowned  repute  before  the 
world  for  liberality  and  benevolence  towards  the  exiled  strangers  of 
other  nations.  And  why  may  she  not  be  equally  tender  towards  her 
own  tried  subjects  and  citizens  who  have  rendered  her  faithful  ser- 
vice in  the  hour  of  peril  and  need  ? 

And  your  memorialists  will  ever  pray,  &c. 

ALEXANDER  D.  ANDERSON, 

Administrator^ 
ELIZABETH  ANDERSON, 

Administratrix^ 
On  the  estaie  of  John  Anderson,  deceased. 


Memorandum  qf  goods  taken  out  of  the  store  of  Duncan  Reid  dk  Co. ,  tlie 
20^A  day  cf  August,  A.  D.  1812,  by  a  party  (f  Wyandot  Indians^ 
from  Bratonstovm^  Walk^in'the-  Water  at  the  head. 

Dry  goods  and  groceries,  by  estimation $1,000 

One  hundred  gallons  of  whiskey,  at  88 100 

Old  silver,  weight  —  lbs 80 

Cash,  in  paper  and  dollars 150 

1,330 


1 
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Territory  op  Michigan,  District  qf  Erie  : 

Be  it  remembered  that  personally  appeared  before  me,  Peter  J. 
Austin,  a  justice  of  the  peace  for  the  district  of  Erie,  John  Paxton, 
who,  being  duly  sworn,  deposeth  and  saith,  that  the  above  amount 
of  goods,  of  one  thousand  dollars,  is,  to  the  best  of  his  knowledge 
and  judgment,  correct. 

JOHN  PAXTON. 

Sworn  and  subscribed  before  me  this  5th  day  of  September,  1812. 

PETER  J.  AUSTIN,  J.  £.  D.  E. 

Territory  op  Michigan,  to  wit  : 

I,  Peter  Audrain,  clerk  of  the  supreme  court  of  the  Territory  of 
Michigan,  do  hereby  certify  that  Peter  J.  Austin,  before  whom  the 
within  account  was  proved,  is  one  of  the  justices  of  the  peace  in  and 
for  the  district  of  Erie,  in  the  said  Territory,  and  that  on  such  faith 
is  due  and  ought  to  be  given  his  signature  in  all  his  judicial  proceed- 
ings in  and  out  of  court.  In  testimony  whereof  I  have  hereto  Bub- 
P  -|  scribed  my  name,  and  aflSxed  the  seal  of  the  said  supreme 
LSBA  .J     ^()^^|.^  3^^  Detroit,  the  sixteenth  day  of  September,  1812. 

PETER  AUDRAIN, 
Clerk  Supreme  Court  Territory  of  Michigan. 

Territory  of  Michigan,  District  of  Detroit,  ss  : 

Personally  appeared  before  me,  the  undersigned,  one  of  the  jus- 
tices of  the  peace  in  the  district  of  Detroit,  William  G.  Knaggs,  who 
made  oath  on  the  holy  evangelists  of  Almighty  God  that  the  three 
last  articles  of  the  within  statement  are  just  and  true,  to  the  best 
of  his  knowledge.  In  testimony  whereof,  I  have  hereto  subscribed 
my  name,  at  Detroit,  the  sixteenth  day  of  September,  1812. 

PETER  AUDRAIN.  J.  P.  D.  D. 

Territory  op  Michigan,  District  of  Erie  : 

Be  it  remembered,  that  personally  appeared  before  me,  Peter  J. 
Austin,  a  justice  of  the  peace  for  the  district  of  Erie,  John 
Nickels,  who,  being  duly  sworn,  deposeth  and  saith,  that  on  the  twen- 
tieth day  of  August,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twelve,  he  was  present  at  the  house  of  Colonel  John 
Anderson,  at  the  River  Raisin,  in  said  district,  and  while  so  present 
a  party  of  Indians  came  to  said  Anderson's  house,  and  then  and  there 
did  plunder,  rob,  destroy,  and  carry  away  the  following  property, 
belonging  to  said  Anderson :  one  black  horse,  one  bay  horse,  two 
sets  of  plated  harness,  two  sets  of  common,  three  men's  saddles,  and 
one  lady's,  three  bridles,  one  a  bit  and  bradoon,  all  his  uniform,  all 
his  clothing,  two  swords,  two  pairs  of  pistols,  one  pair  of  silver- 
tipped  holsters,  all  the  blankets,  all  the  curtains,  two  beds,  one  pair 
of  brass  andirons,  two  large  copper  kettles,  one  large  copper  tea- 
kettle, two  large  tin  kettles,  a  number  of  bottles,  glasses,  cups  and 
saucers,  silver  spoons,  knives  and  forks,  tablecloths,  one  silver  castor, 
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one  plated  cafitor,  sixty-six  bags,  twelve  hundred  of  flour,  one  silver- 
monnted  gun,  four  rifles,  one  desk  cut  and  destroyed,  all  his  papers 
taken  out,  and  what  were  not  torn  to  pieces  were  scattered  about  the 
house,  among  the  feathers  and  straw  ;  the  books  were  in  the  same 
condition. 

hi! 

JOHN  X  NICKOLS- 

mark. 

Taken  and  subscribed  before  me  this  5th  day  of  September,  1812. 

PETER  J.  AUSTIN,  J.  P.  D.  E. 

Terbitoby  op  Michigan,  Territory  of  Erie: 

Be  it  remembered,   that  personally  appeared  before  me,  Peter  J. 
Austin,  justice  of  the  peace  for  the  district' of  Erie,  Francois  Deur- 
jotte,  who,  being  duly  sworn,   deposeth  and  saith,  that  on  the  twen- 
tieth day  of  August,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twelve,  he  was  present  at  the  house  of  Colonel  John 
Anderson,  at  the  River  Raisin,  in  said  district,   and  while  so  present 
a  party  of  Wyandot,    Ottawa,  and  Delaware  Indians,    accompanied 
by  Colonel  Elliot,  Major  Chambers,  Captain  McKee,  and  other  Brit- 
ish subjects,  in  and  around  said  house,  where  he  saw  said  Indians 
plundering  and  destroying  his  property,  and  take  away  the  following 
articles,  the  property  of  said  Anderson  :  one  bag  of  dollars,  one  foot 
long,  and  from  six  to  ten  inches  wide,  said  to  contain  five  hundred 
dollars,  which  they  took  from  a  box  they  found  under  a  bed  ;  also  in 
same  box  they  took  a  roll  or  bundle  of  bank  bills,  half  as  thick  as  his 
wrist,  said  to  contain  seven  hundred  dollars,  which  bills  they  tore  all 
into  small  bits,  threw  the  same  on  the  floor,  and  danced  on  it  with 
their  muddy  feet,  saying  it  was  dog's  money  ;  two  horses,  one  black 
and  one  bay  ;  one  lady's  saddle,  one  plated   harness,  and  a  quantity 
of  other  property  which  I  did  not  count ;  sugar,  &c. 

his 

FRANCOIS  +  DEURJOTTE. 

mark. 

Taken  and  subscribed  before  me  this  5th  day  of  September,  1812. 

PETER  J.  AUSTIN,  J.  P.  D.  E. 

Territory  op  Michigan,  District  of  Erie: 

Be  it  remembered,  that  personally  appeared  before  me,  Peter  J. 
Austin,  a  justice  of  the  peace  for  the  district  of  Erie,  Francois  Mou- 
ton,who,  being  duly  sworn,  deposeth  and  saith,  that  on  the  twentieth 
of  August,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
twelve,  he  was  present  at  the  house  of  Colonel  John  Anderson,  at  the 
River  Raisin,  in  said  district,  and  while  so  present  a  party  of 
Wyandot,  Ottawa,  and  Delaware  Indians  plundered,  destroyed,  and 
airried  away  the  property  of  said  Anderson,  as  follows,  to  wit :  one 
black  and  one  bay  horse,  one  harness,  plated,  a  quantity  of  bags,  and 
about  twelve  hundred  of  flour,   a  quantity  of  sugar,   taken  by  the 
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Ottawas ;   in  the  hands  of  the  Wyandots  three  saddles,  a  quantity 
of  blankets,  &c, 

FRANCOIS  MOUTON. 

Taken  and  subscribed  before  me  this  5th  dav  of  September,  1812. 

PETER  J.  AUSTIN,  J.  P.  D.  E. 

Territory  op  Michigan,  District  of  Erie  : 

We,  the  undersigned,  certify  that  on  the  twentieth  day  of  August, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twelve, 
Colonel  John  Anderson  and  Duncan  Reid  &  Co.  were  robbed  and 
plundered  of  all  their  property  by  Wj'andot,  Ottawa,  and  Delaware 
Indians,  in  company  with  Colonel  Elliot,  Major  Chambers,  Captain 
McKee,  and  a  number  of  other  British  subjects,  two  days  after  we 
had  delivered  up  our  arms,  and  were  promised  by  Captain  Elliot, 
who  came  with  the  flag  of  truce,  and  the  capitulation  at  Detroit,  of 
the  16th  instant,  guaranteeing  protection  to  our  persons  and  property. 
We  have  examined  the  account  of  said  Anderson's  losses,  amounting 
to  six  thousand  four  hundred  and  fifty-four  dollars,  and  to  the  best  of 
our  knowledge,  from  what  we  saw  in  the  hands  of  the  Indians,  and 
know  of  the  property  of  said  Anderson,  we  think  the  account  is 
correct. 

Also  the  account  of  Duncan  Reid  &  Co.,  amounting  to  one  thousand 
three  hundred  and  thirty  dollars,  we  find  correct. 

Also  the  account  of  Duncan  Reid,  amounting  to  three  hundred  and 
six  dollars. 

Given  under  our  hands,  at  River  Raisin,  this  5th  day  of  Septem- 
ber, 1812. 

JOSEPH  JOBIN, 
Captain  of  Horse  Company. 
PRS.  NAVARRE, 
Lieutenant  Colonel  2d  Regiment  if.  M, 

I,  John  Anderson,  do  solemnly  declare,  under  oath,  that  on  the 
20th  day  of  August,  A.  D.  1812,  at  a  place  called  River  Raisin,  in 
the  Territory  of  Michigan,  I  sustained  damage  to  the  amount  of  nine 
thousand  dollars  by  the  destruction  of  my  house  and  property  by  the 
enemy,  at  which  time  my  house  was  occupied  as  a  military  deposit, 
under  the  authority  of  an  oflScer  of  the  United  States,  as  will  appear  by 
the  certificates  of  Major  James  Witherell  and  Quartermasters  Abbott 
and  Reid;  that  said  property  was  destroyed  without  any  fault  or  negli- 
gence of  mine,  as  I  was  informed  by  several  British  officers  to  secrete 
myself,  or  I  would  lose  my  life  b*y  the  Indians;  which  I  did,  and  made 
my  escape,  as  soon  as  possible,  to  the  interior  of  the  United  States, 
and  did  not  see  my  family  for  about  thirteen  months;  that  I  have  not 
received  any  certificate  or  voucher  from  any  officer  or  agent  of  the 
government  of  the  United  States,  other  than  such  as  accompany  this 
claim,  and  that  I  have  received  nothing  on  account  of  said  claim. 

JOHN  ANDERSON. 
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Sworn  to  and  subscribed  to  before  me  this  15th  day  of  Novem- 
ber, 1817. 

ISAAC  LEE, 
Commissioner^  appointed  by  Bichard  Bland  Lee 


I,  Joseph  Beanme,  being  duly  sworn  according  to  law,  do  depose 
and  say:  That  on  the  20th  day  of  August,  A.  D.  1812,  Colonel  John 
Anderson  came  to  my  house,  at  River  Raisin,  with  a  request  that  I 
would  secrete  him  from  the  Indians;  that  at  three  times  British  officers 
and  others  came  to  inform  him  and  me  not  to  show  himself,  for  the 
Indians  would  surely  take  his  life— once  to  himself,  at  the  river-side, 
previous  to  his  coming  to  me,  and  twice  to  myself — Captain  William 
Elliott  and  Lieutenant  Bandaire,  of  the  British  army.  At  that  time 
the  Indians  and  part  of  the  British  were  destroying  the  property  of 
said  Anderson;  that  said  Anderson  was  at  that  time  in  possession  of  a 
large  store  of  goods  and  a  house  well  furnished  with  household  fur- 
niture, and  a  large  house  well  finished.  I  also  know  that  his  house 
was  occupied  as  a  military  deposit  and  barracks  for  the  volunteers. 

his 

JOSEPH  +  REAUME. 

mark. 

Sworn  to  and  subscribed  before  me  this  15th  day  of  November, 
A.  D.  1817. 

ISAAC  LEE, 
Commissioner,  appointed  by  Bichard  Bland  Lee, 


I,  John  Paxton,  do  solemnly  declare,  under  oath,  that  I  am  not 
interested,  directly  or  indirectly,  in  the  claim  of  Colonel  John  An- 
derson ;  that  his  property  was  destroyed  on  the  20th  day  of  August, 
1812,  by  the  enemy,  while  said  property  was  occupied  as  a  military 
deposit,  as  barracks  for  the  volunteers,  horsemen,  and  stables  for 
their  horses,  and  in  his  other  houses  were  military  stores,  ammuni- 
tion, canteens,  muskets,  swords,  &c. ;  and  I  really  believe  that  the 
destruction  of  his  property  was  in  consequence  of  his  buildings  being 
so  occupied;  that  the  damage  he  sustained  was,  to  the  best  of  my 
judgment,  about  nine  thousand  dollars;  that  the  loss  and  destruction 
was  without  any  fault  or  negligence  of  his,  and  that,  within  my 
knowledge,  he  has  not  received  any  other  certificate  or  voucher  from 
any  officer  or  agent  of  the  government  of  the  United  States  than  such 
as  accompany  this  claim,  and  that  he  has  not  received  any  pay  or 
surety  for  the  same. 

JOHN  PAXTON. 

Sworn  to  and  subscribed  before  me  this  15th  day  of  November, 
A.  D.  1817. 

ISAAC  LEE, 
Commissioner,  appointed  by  Bichard  Bland  Zee. 
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Territory  op  Michigan, 

County  of  Monroe,  88 : 

Be  it  remembered,  that  on  this  twenty-third  day  of  November,  in 
the  year  of  onr  Lord  one  thousand  eight  hundred  and  thirty-two, 
personally  came  before  the  undersigned,  a  justice  of  the  peace  within 
and  for  said   county,    Doctor   Joseph  Dazelle,   of  the  township  of 
Prenchtown  in  said  county,  who  being  by  me  duly  sworn  according 
to  law,  deposeth  and  saith :  That  he  is  now  seventy-seren  years  of  age ; 
that  he  has  resided  in  said  township  during  the  last  twenty-nine  years, 
on  a  lot  which  was  formerly  a  part  of  the  farm  of  John  Anderson  in 
said  Frenchtown,  and  upon  which  said  farm  said  Anderson  resided 
previous  to  and  for  a  short  period  after  the  commencement  of  the  late 
war  between  the  United  States  and  Great  Britain,  and  upon  which  he 
still  resides.     This  deponent  saith  that  at  the  period  of  the  com- 
mencement of  hostilities  between  the  United  States  and  Great  Britain, 
above  referred  to,  in  the  year  eighteen  hundred  and  twelve,  he,  this 
deponent,  was  one  of  the  nearest  neighbors  of  said  Anderson,  and 
knows  that  the  dwelling-house  of  said  Anderson  was  taken  possession 
of  by   Duncan  Reed,    as  a  quartermaster  in  the  army  of  the  said 
United  States,    and  that  said  Reed   occupied  said  building  for   the 
purpose  of  storing  provisions  and  military  stores  for  the  use  of  our 
army,    and  for  barracks  for  a  detachment  of  cavalry;  that  he  also 
quartered  the  horses  of  said  detachment  of  cavalry  in  the  barns  of 
said  Anderson,  and  that  said  provisions  and  military  stores,  &c.,  such 
as  muskets,  cavalry  caps,  canteens,  drums,  pistols,  and  a  set  of  colors, 
the  property  of  the  United  States,   were,  or  a  part  of  them  were,  in 
said  dwelling-houses  of  said  Anderson  at  the  period  of  the  surrender 
of  the   northwestern  army  by  General  Hull,   and  that  some  three  or 
four  days  after  the  said  surrender  the  British  army  and  Indians  come 
out  to  this  place  to  take  possession  of  it  for  their  king,  as  the  part  of 
the  army  of  the  United  States  at  this  place,  as  well,  also,  this  part  of  the 
country,  was  included  in  said  surrender  or  capitulation.    This  deponent 
saith  that  after  said  surrender,  he  believes  one  or  two  days,  said  cavalry, 
together  with  Captain  Brush's  command  of  Ohio  militia,  retreated  from 
this  place  into  Ohio,  and  that  up  to  the  period  of  the  departure,  as  afore- 
said, of  the  cavalry  they  ocupied  one  of  said  houses  and  his  barns  for 
quarters  for  themselves  and  horses,  and  at  the  period  of  their  departure 
they  left  said  military  stores  in  said  houses,  where  they  were  found  when 
the  British  came  to  this  place  on  the  third  or  fourth  day  after  the  said 
surrender,  when  said  buildings  were  taken  possession  of  by  said  British 
and   Indians,    and  the   whole,  or  nearly  the  whole  of  the  property 
contained  in  said  houses,  both  United  States  and  private   property, 
was  carried  off  or  destroyed  by  them,  and  the  houses  were  seized  (as 
the  British  officers  termed  it)  ^^^r  the  king  f^  and  that  from  that  period 
up  to  about  the  time  of  General  Harrison's  or  Colonel  Johnson's  arri- 
val at  this  place  the  next  year,  some  time  about  the  month  of  June, 
these  houses  were   in  the  possession  and  occupied  by  the  British, 
interpreters  and  Indians,  except  a  short  period  in  the  previous  winter, 
when   Winchester's  army  was   at  this   place.     This •  deponent  left 
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this  place  for  Detroit  a  few  days  before  said  houses  of  said  Anderson 
were  burned,  which  Le  thinks  was  some  time  in  June,  eighteen  hundred 
and  thirteen ;  he  therefore  cannot  state  positively  that  said  houses 
were  actually  burned  by  said  British  or  Indians,  but  he  has  never 
heard  to  the  contrary  but  that  they  were  burned  by  the  British  and 
Indians.  This  deponent  has  always  understood  they  were  burned  by 
the  Indians  by  order  of  General  Proctor  ;  that  a  few  days  before  he 
left  this  place  for  Detroit  two  of  the  Indian  interpreters,  Alexis  San- 
crointe  and  Frize  Drouillard,  told  this  deponent  that  so  soon  as  the 
United  States  army  approached  this  place  from  Ohio  they,  said  in- 
terpreters and  said  Indians,  had  orders  from  General  Proctor  to  burn 
said  houses  of  said  Anderson  ;  and  this  deponent,  soon  after  his  arri- 
val in  Detroit,  heard  that  said  Indians  had  burned  said  houses.  This 
deponent  saith  that  there  were  no  other  houses  burned  in  this  neigh- 
borhood at  that  time,  and  that  no  other  houses  had  contained  in  them 
United  States  property,  or  had  been  occupied  for  the  use  of  the- 
United  States,  as  this  deponent  knew,  except  such  as  were  occupied 
in  the  previous  winter  by  Winchester's  army,  and  which  were  burned 
at  Winchester's  defeat.  This  deponent  understood  that  the  houses  of 
said  Anderson  were  not  burned  at  the  tim6  they  were  first  seized  by 
the  British  and  Indians,  because  they  wanted  to  occupy  them  as  quar- 
ters until  they  left  the  country,  and  that  at  that  time  they  had  deter- 
mined to  burn  them  as  United  States  property.  This  deponent  fur- 
ther saith  that  he  was  well  acquainted  with  said  houses  of  said  Ander- 
son— that  the  front  building  was  sixty  feet  long  by  about  twenty 
feet  in  depth,  and  that  there  was  another  small  building,  about  twenty 
feet  square,  attached  to  said  front  building  by  a  stoop  ;  that  said 
buildings  were  what  are  called  story  and  a  half  houses ;  that  they 
were  well  and  handsomely  finished  off  and  painted,  and  the  front 
building  was,  in  fact,  the  most  elegant  building  in  the  settlement, 
many  of  the  rooms  in  it  were  papered,  &c.  This  deponent  built  a 
house  near  to  said  Anderson's  houses,  in  the  year  eighteen  hundred 
and  five,  which  cost  him  three  thousand  and  some  hundred  dol- 
lars, and  he  kept  an  account  of  its  cost ;  that  it  was  not  so  valuable  a 
building  as  the  front  building  of  said  Anderson,  as  it  was  not  so  large, 
and  not  entirely  finished  nor  painted  ;  but  this  deponent  supposed  he 
built  at  some  disadvantage,  as  he  was  not  familiar  with  such  business  ;, 
but  this  deponent  saith  the  said  front  building  could  not  have  cost 
when  built  a  less  sum  than  three  thousand  three  or  four  hundred  dol- 
lars ;  that  the  cost  of  said  back  building  or  kitchen  was,  he  thinks^ 
about  three  hundred  dollars  ;  and  further,  that  he  thinks  said  front 
building  was  worth  at  the  time  of  its  destruction  by  fire  as  aforesaid 
at  the  least  two  thousand  five  hundred  dollars,  and  that  said  back 
building  was  worth  at  the  least  two  or  three  hundred  dollars;  that  the 
said  buildings  were,  at  the  time  they  were  taken  possession  of  by  said 
Indians,  as  good  as  new,  having  been  built  but  about  five  or  six 
years.  This  deponent  saith  that  all  the  flooring  and  lumber  for  said 
building  was  purchased  at  Detroit  and  brought  to  this  place,  about 
forty  miles,  in  small  open  boats,  at  very  great  expense  ;  and  that  all 
materials  for  building,   as  well  as  labor,  was  very  high  ;  common 
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laborers  had  from  oue   and  a  half  to  two  dollars  per  day,  and  me- 
chanic's labor  cost  much  higher  ;  and  further  this  deponent  saith  not. 

JOSEPH  DAZELLE. 

Sworn  and  subscribed  before  me,  this  23d  day  of  November,  A.  D. 
1832. 

PETER  P.  FERRY,  Justice  of  the  Peace. 

Territory  op  Michigan,  County  of  Monroe : 

Be  it  remembered  that  on  this  twentieth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-two,  per- 
sonally came  before  the  undersigned,  a  justice  of  the  peace  within 
and  for  said  county,  Medare  Couture,  of  the  township  of  French- 
town,  in  said  county,  who  being  duly  sworn  according  to  law, 
deposeth  and  saith:  That  he  is  of  the  age  of  forty-five  years,  and  that 
■for  the  last  forty-five  years,  having  been  born  here,  and  he  has 
resided  principally  in  the  immediate  vicinity  of  the  former  residence 
of  Colonel  John  Anderson,  of  said  Frenchtown ;  that  he  was  well 
acquainted  with  the  buildings  occupied  by  said  Anderson,  previous 
to  and  a  short  time  after  the  commencement  of  the  late  war  between 
'Great  Britain  and  the  United  States ;  that  the  main  building  or 
•dwelling-house  was  about  sixty  feet  in  length  by  about  twenty  feet 
in  depth,  and  was  what  was  called  a  story  and  a  half  house,  with  dor- 
mant windows  in  the  roof  in  front  and  rear,  handsomely  finished  on 
the  outside  ;  had  green  window  blinds;  the  inside  of  said  house  was 
-^Iso  well  finished,  and  many  of  the  rooms  papered.  Attached  to  the 
west  end  of  said  house  by  a  stoop  was  another  building  about  twenty 
feet  in  length  and  about  the  same  width,  well  finished,  and  was 
generally  occupied  as  a  kitchen. 

This  deponent  further  saith  that  about  the  period  of  the  breaking 
out  of  said  war,  and  for  some  time  after  its  commencement,  Duncan 
Reed,  a  quartermaster  in  the  service  of  the  United  States,  occupied 
•said  dwelling-house  as  a  deposit  for  provisions  for  the  United  States 
army,  but  whether  he  purchased  or  supplied  provisions  for  the  regular 
army  or  only  for  the  volunteer  companies  this  deponent  cannot  state; 
however,  said  building  was  occupied  by  said  Reed  for  the  purpose 
aforesaid,  until  the  period  of  the  surrender  of  the  northwestern  army 
by  General  Hull,  about  the  sixteenth  of  August,  A.  D.  one  thousand 
eight  hundred  and  twelve  ;  that  a  few  days  after  said  surrender  the 
British  and  Indians  came  on  to  the  River  Raisin,  and  the  Indians 
entered  said  dwelling-house  of  said  Anderson  and  plundered  it  of 
almost  every  article  of  value  which  it  contained.  Immediately  after 
Ihe  Indians  took  possession  of  said  house  this  deponent  saw  in  it  a 
set  of  colors  and  also  a  drum  of  the  United  States,  which  he  under- 
stood from  the  Indians  they  had  found  in  said  house  when  they  took 
possession  of  it;  and  this  deponent  was  then  informed  by  the  British 
that  as  said  dwelling  had  been  occupied  by  an  officer  of  the  United 
States,  and  for  the  use  of  the  United  States,  they  would  burn  it  after 
they  had  done  with  it;  this  deponent  further  saith  that  the  body  of 
Indians  in  this  part  of  the  country  attached  to  the  British  army,  (and 
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they  were  all  attached  to  the  British  army  that  remained  here  after 
Hull's  surrender,)  made  their  headquarters  at  said  house  of  said 
Anderson,  and  with  the  exception  of  a  short  period,  when  Winches- 
ters detachment  was  on  this  river,  said  house  continued  in  the  pos- 
session of  said  Indians  until  some  time  in  the  month  of  June,  in  the 
year  one  thousand  eight  hundred  and  thirteen,  when,  fearing  the 
approach  of  General  Harrison's  army,  they  set  fire  to  said  buildings 
or  dwelling,  and  retreated  towards  Detroit.  This  deponent  had  often 
heard  them  say  they  would  burn  it,  and  on  one  of  the  nights  of  said 
Jane  it  was  burned,  and  this  deponent  afterwards  understood  from 
said  Indians  that  they  had  burned  it  because  it  had  been  occupied  by 
a  Yankee  officer  for  the  use  of  the  United  States  army.  There  were 
no  other  buildings  burned  or  destroyed  in  the  neighborhood  during 
the  war,  except  this  and  such  as  were  occupied  by  the  army  of  Win- 
chester previous  to  his  defeat,  and  it  has  always  been  understood  in 
this  place  that  the  building  in  question,  and  the  others  above  men- 
tioned, were  destroyed  because  of  their  having  been  so  occupied 
as  aforesaid  by  the  officers  and  soldiers  of  the  United  States. 

This  deponent  further  saith  that  said  main  or  front  building  so 
occupied,  and  owned  by  Colonel  John  Anderson,  as  aforesaid,  was 
worth  at  the  time  of  its  destruction  the  sum  of  twenty-five  hundred 
dollars;  and  that  the  rear  building  above  described  was  worth  at  the 
time  of  its  destruction  the  sum  of  two  hundred  dollars;  and  that  his 
estimate  of  their  value  is  founded  on  the  following  considerations: 

First  That  he  is  acquainted  with  the  present  cost  of  building 
houses  in  this  place  at  this  time,  and  that  buildings  of  the  description 
above  mentioned  could  not  be  built  at  this  time  for  a  sum  less  than 
he  has  placed  upon  said  buildings. 

Secondly.  That  said  building  was  nearly  a  new  building,  having 
been  erected  but  a  short  time  previous  to  its  destruction;  that  the 
lumber  was  principally  brought  from  Detroit,  in  batteaus,  or  open 
boats,  and  cost  when  brought  to  this  place  rising  of  twenty  dollars  a 
thousand  feet;  and  the  expense  of  labor  was  then  very  high,  more 
than  double  what  it  is  at  present;  and  the  cost  of  building,  for  lum- 
ber, mechanics,  and  materials,  was  quite  double  what  it  is  at  present. 
For  the  above  reasons,  this  deponent  says  be  has  no  hesitation'in 
stating  his  opinion  that  said  buildings  were  worth  the  sums  he  has 
affixed  to  them;  he  has  no  doubt  they  actually  cost  a  much  larger 
swn,  and  they  were  quite  new  at  the  time  of  their  destruction. 

This  deponent  further  saith,  after  reading  and  considering  of  the 
foregoing,  that  on  the  day  previous  to  the  night  when  said  buildings 
were  burned  this  deponent  had  a  conversation  with  one  Peters,  the 
interpreter  of  the  British  Indian  department  at  this  place,  and  during 
said  conversation  said  interpreter  remarked  '*that  the  Yankees  will 
soon  be  here,  and  before  we  leave  we  must  and  will  burn  these  houses, 
(meaning  the  above-mentioned  buildings,)  as  they  were  occupied 
previous  to  our  taking  them  for  the  use  of  the  United  States.''  And 
farther  this  deponent  saith  not. 

MEDARD  COUTURE. 
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Sworn  and  subscribed  before  me  this  20th  of  November,  A.  D.  1832. 

PETER  P.  PERRY, 

Justice  of  the  Peace. 

Territory  of  Michigan,  County  of  Monroe  : 

Be  it  remembered  that  on  this  twentieth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-two,  per- 
sonally came  before  the  undersigned,  a  justice  of  the  peace  within 
and  for  said  county  and  Territory,  Antoine  Campeau,  of  the  township 
of  Prenchtown,  in  said  county,  who  being  by  me  duly  sworn  according 
to  law  the  truth  to  speak,  depose th  and  saith:  That  he  is  now  of  the 
age  of  fifty  years;  that  he  has  resided  in  said  township  since  the 
year  eighteen  hundred  and  eight,  in  the  immediate  vicinity  of  the 
residence  of  Colonel  John  Anderson,  previous  to  and  during  the  early 
part  of  the  late  war  between  the  United  States  and  Great  Britain 
and  the  Indians,  except  a  short  period  during  said  war,  when  this 
deponent  was  engaged  at  Detroit  in  the  character  of  a  spy,  (so  called,) 
and  carried  the  mail  and  despatches  from  Detroit  to  this  place;  that 
he,  the  deponent,  was  well  acquainted  with  the  houses  in  which  said 
Anderson  resided;  this  deponent  had  often  been  in  them,  and  lived 
himself  but  a  few  rod?  from  them;  that  the  front  or  main  building  was 
about  sixty  feet  long,  and  about  twenty  in  depth,  a  story  and  a  half 
high,  with  windows  in  the  roof  in  front  and  in  the  side;  that  it  was 
well  finished  off  both  inside  and  outside,  handsomely  painted,  and  had 
blinds;  that  the  back  building  was  about  twenty  feet  long  by  about 
the  same  width,  and  was  well  finished,  and  was  attached  to  the  front 
building  by  a  stoop  or  porch.  This  deponent  was  not  present  in  said 
town  at  the  time  of  Hull's  surrender,  he,  this  deponent,  having  gone 
on  to  Detroit  with  the  army  of  General  Hull  when  it  passed  through 
this  place  from  Ohio;  that  some  time  in  the  month  of  September,  fol- 
lowing said  surrender,  he  came  to  this  place  ;  that  at  that  time  he 
saw  most  of  the  principal  chiefs  at  this  place;  the  Indians  were 
scattered  about  the  neighborhood,  but  the  British  Indian  interpreter 
and  some  of  the  Indians  resided  in  said  houses  of  said  Anderson,  and 
from  said  month  of  September  this  deponent  remained  at  home  the 
principal  part  of  the  time,  and  the  Indians  and  Indian  interpreter 
continued  to  occupy  said  houses,  except  a  short  time  when  Winches- 
ter's detachment  was  at  this  place,  until  about  the  latter  part  of  the 
next  May,  or  first  part  of  June,  this  deponent  thinks  in  June,  when 
the  Indians  and  interpreters,  fearing  the  approach  of  General  Harri- 
son's army,  retreated  towards  Detroit.  That  from  said  month  of 
September  the  Indians  continued  about  this  place  ;  sometimes  they 
were  off,  but  when  they  were  here  they  occupied  these  houses;  that 
after  the  battle  at  the  foot  of  the  rapids  of  Miami,  between  the  In- 
dians and  the  army  of  the  United  States,  the  Indians  returned  to  this 
place,  and  stopped  at  said  houses,  and  at  that  time  informed  this 
deponent  that  they  had  been  directed  to  burn  said  house  by  General 
Proctor;  and  further,  that  on  the  night  of  one  of  the  days  of  said 
month  of  June  they  set  fire  to  said  buildings,  which  fact  this  deponent 
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knows,   having  seen  the  Indians  burn  it,  and  having  witnessed  its 
entire  destrnction  by  fire. 

Thi«  deponent  further  saith  that  the  front  building  above  described 
was  worth,  at  the  time  of  its  destruction,  the  sum  of  eighteen  hun- 
dred dollars;  that  the  back  building  was  worth,  at  the  time  it  was 
burned  as  aforesaid,  the  sum  of  two  hundred  dollars.  He  saith  fur- 
ther that  he  is  a  carpenter  by  trade;  that  he  was  well  acquainted 
with  the  cost  of  buildings,  including  materials  and  labor,  at  that  time; 
that  lumber  for  building  cost  at  that  time,  in  Detroit,  forty  miles  from 
this  place,  fifteen  dollars  per  thousand,  and  shingles  six  or  seven  dol- 
lars per  thousand,  and  that  all  lumber  was  brought  to  this  place  in 
open  boats,  at  a  very  great  expense.  This  deponent  believes  that 
his  estimate  of  the  value  of  said  buildings  is  low.  His  opinion  is 
founded  on  the  foregoing  facts,  and  the  further  fact  that  such  build- 
ings would  cost  at  this  time,  in  this  place,  as  much  as  he  has  stated 
the  above-described  buildings  to  have  been  worth. 

his 

ANTOINE  +  CAMPEAU. 

mark.    ^ 

• « 

Sworn  to  and  subscribed  before  me  this  20th  of  November, 
A.  D.  1832, 

PETER  P.  FERRY, 

Justice  of  the  Peace. 


Territory  op  Michigan,  County  of  Monroe : 

Be  it  remembered  that  on  this  twenty-first  day  of  November,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-two, 
Peter  Robidou,  of  the  township  of  Frenchtown,  in  said  county;  who, 
being  duly  sworn  according  to  law,  deposeth  and  saith:  That  he  is 
fifty-three  years  of  age,  and  has  resided  in  said  township  for  the  last 
forty  years,  in  the  neighborhood  of  the  residence  of  Colonel  John 
Anderson,  previous  to  the  late  war  and  for  a  short  time  after  its  com- 
mencement; that  he  was  present  on  the  River  Raisin,  in  said  town- 
tship,  at  the  time  the  British  and  Indians  came  out  to  this  place,  from 
Detroit,  three  or  four  days  after  Hull's  surrender  of  the  northwestern 
army  of  the  United  States;  that  he  was  present  at  the  house  of  said 
Anderson  when  the  British  and  Indians  came  to  Colonel  Anderson's 
house.  The  Indians  were  commanded  by  Captain  Elliott,  who  was 
present  with  other  British  oflScers,  and  Captain  Elliott  directed  the 
barrels  in  the  cellar  of  said  Anderson,  conVining  spirituous  liquor 
and  wine,  to  be  destroyed,  and  gave  up  the  house  to  the  pillage  of 
the  Indians;  that  this  deponent,  hearing  that  .the  Indians  had  come 
to  the  place,  went  to  said  house  for  the  purpose  of  witnessing  what 
they  might  do,  and  to  ascertain  their  intentions  relative  to  the  dwellings 
of  the  other  inhabitants  on  the  river;  that  whilst  present  at  said 
house  he  witnessed  or  noticed  in  it  a  drum,  a  set  of  United  States 
colors,  a  number  of  United  States  muskets,  a  number  of  swords,  a 
large  number  of  canteens,  and  other  military  stores;  that  immedi* 
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ately  after  the  above  articles  were  discovered  by  the  Indians  and 
British  officers  and  iDterpreters.  the  war  whoop  WL.  raised,  and  the 
Indians  commenced  the  destruction  of  all  the  furniture  and  articles 
of  value  in  said  house.  This  deponent  saw  the  Indians  and  inter- 
preters carry  off  the  muskets  and  canteens,  and  other  military  equip- 
ments. Some  of  the  muskets  were  broken  by  them;  the  drum  they 
knocked  to  pieces.  That  previous  to  said  surrender,  Duncan  Reed, 
a  quartermaster  in  the  service  of  the  United  States,  had  occupied 
said  house  as  a  deposit  for  some  of  the  military  stores,  such  as  the 
canteens,  muskets,  &c.,  and  a  large  quantity  of  flour  and  other  stores 
for  the  United  States  army,  and  said  Reed  quartered  a  company  or 
detachment  of  cavalry  in  and  about  said  house.  The  horses  of  the 
cavalry  were  kept  in  the  barn  of  said  Anderson,  and  this  company  of 
cavalry  did  not  leave  said  house  and  premises  until  the  evening  that 
Captain  Brush  left  this  place  (the  next  day  after  the  surrender)  on 
his  retreat  for  Ohio,  and  the  cavalry  accompanied  him,  leaving  be* 
hind  them  in  said  houses  some  of  their  furniture  or  equipments. 
This  deponent  cannot  distinctly  recollect,  neither  could  he  distinctly 
see,  all  the  articles  of  military  stores  that  were  contained  in  said 
house  at  the  time  the  Indians  entered  it.  After  the  liquor  was 
spilled  on  the  cellar  floor,  the  Indians  waded  into  it,  and  stooped 
down  and  drank;  and  there  being  about  three  hundred  of  them  yell- 
ing and  scrambling  for  the  articles  contained  in  the  house,  it  was 
impossible  for  this  deponent  to  ascertain,  nor  had  he  any  object  in 
ascertaining,  precisely  the  kind  of  military  property  destroyed  by 
them.  They  stated  the  reason  for  such  destruction  of  property  to  be 
that  the  house  had  been  occupied  by  a  Yankee  oflScer  for  the  use  of 
the  United  States,  and  that  they  had  found  many  articles  of  military 
stores  in  it,  and,  besides,  that  the  cavalry  of  the  United  States  had 
left  it  but  one  or  two  days  previous.  This  deponent  further  saith 
that  after  said  destruction  of  said  Anderson's  personal  property,  to- 
gether with  the  United  States  property,  the  Indians  continued  to 
occupy  said  houses  from  that  time  until  some  time  in  the  next  June, 
the  principal  part  of  the  time.  This  deponent  saith  he  was  not 
present  on  the  day  when  said  dwelling-houses  were  burned,  but  was 
here  a  short  time  after,  and  found,  on  his  return,  that  said  buildings 
had  been  burned,  and  it  was  the  general  report  in  this  place  that 
said  buildings  had  been  burned  by  the  Indians  and  British  inter- 
preters. This  deponent  has  no  doubt  they  were  burned  by  the  In- 
dians, judging  from  all  he  has  ever  heard. 

This  deponent  says  that,  immediately  after  the  capitulation,  Colonel 
Anderson  was  obliged  to  leave  this  country,  as  the  Indians  were  in 
search  of  him  to  kill  him,  in  consequence  of  his  being  a  United  States 
ofiicer;  and  he  did  not  return  until  in  September,  1813. 

This  deponent  further  saith  that  he  was  well  acquainted  with  said 
houses  of  said  Anderson;  that  the  front  or  main  building  was  about 
sixty  feet  in  length  by  about  twenty  feet  in  depth;  that  the  back  or 
rear  building  was  about  twenty  feet  square,  and  that  both  of  said 
buildings  were  well  and  handsomely  finished  off,  and  the  front  build- 
ing painted,  and  had  window-blinds.;  this  last  building  is  what  is 
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called  a  story-and-a-half  building,  with  windows  in  the  roof.  That 
said  front  building  was  worth,  at  the  time  of  its  destruction,  two 
thoasand  three  hundred  dollars,  and  the  rear  building  was  worth 
about  two  hundred  dollars.  This  deponent  is  well  satisfied  that  said 
buildings  cost  a  much  larger  sum,  and  thej  were  quite  new,  having 
been  built  but  five  or  six  years;  yet  this  deponent  states  this  value 
a5  the  least  sum  which  he  can  state  as  their  value.  The  reason  of 
these  buildings  being  allowed  to  remain  standing,  at  the  time  of  their 
pillage,  this  deponent  understood  to  be  that  the  British  and  Indians 
needed  them  for  barracks  so  long  as  they  continued  in  possession  of 
this  place;  but  .the  British  threatened,  at  the  time  of  the  pillage,  to 
burn  said  building  when  they  had  no  further  use  for  it.  And  further 
this  deponent  saith  not. 

his 

PIERRE  +  ROBIDOU. 

mark. 

Sworn  to  and  subscribed  before  me  this  21st  of  November,  A.  D. 
1832. 

PETER  P.  PERRY, 

Justice  of  the  Peace. 

Terbitobt  of  Mighiqan,  County  of  Monroe,  as : 

Be  it  remembered  that  on  this  twenty-third  day  of  November,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-two, 
personally  came  before  the  undersigned,  a  justice  of  the  peace  within 
and  for  said  county,  Archange  Navarre,  of  the  township  of  French- 
town  in  said  county,  who,  being  by  me  duly  sworn  according  to  law, 
deposeth  and  saith:  That  she  is  now  fifty-seven  years  of  age;  that  she 
has  resided  in  said  town  for  forty  years  last  past;  that  four  days  after 
the  surrender  of  the  United  States  army  by  General  Hull,  about  the 
sixteenth  day  of  August,  one  thousand  eight  hundred  and  twelve, 
when  the  British  and  Indians  arrived  at  this  place  from  Detroit  to  take 
possession  of  this  part  of  the  country  under  the  capitulation,  and  when 
said  British  and  Indians  took  possession  of  the  dwelling-house  of  Colo- 
nel John  Anderson,  in  said  township,  this  deponent  was  present  at  said 
dwelling-house,  and  saw  there  a  quantity  of  fiour,  a  number  of  muskets, 
a  largo  quantity  of  soldiers'  canteens,  a  flag,  and  a  large  drum;  that 
when  the  Indians  (a  party  of  about  three  hundred)  discovered  said 
drum,  muskets,  Ac,  they  set  up  the  war  whoop,  and  commenced  pil- 
lagiDg  at>d  destroying  everything  contained  in  add  house,  and  knocked 
in  the  heads  of  the  barrels  containing  spirits  and  wine,  in  the  cellar, 
ripped  open  the  feather  beds  and  scattered  the  feathers  over  the 
rooms,  and  strewed  the  rooms  with  broken  tables,  crockery,  feathers, 
&c.,  <&;c.,  and  stated  as  a  reason  for  so  doing  that  said  houses  had 
been  used  by  the  Yankee  soldiers  of  the  United  States;  that  said 
soldiers  and  officers  had  quartered  in  said  houses,  and  had  used  them 
for  the  benefit  of  the  army,  and  bad  but  just  left  them  before  they 
arrived,  all  which  this  deponent  knew  to  be  true,  as  she  knew  the  de- 
tachment of  cavalry  which  had  stopped  or  quartered  in  the  barn 
and  said  buildings  had  left  said  house  but  about  three  days  previous 
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to  the  arrival  of  said  Indians,  and  after  the  surrender;  and  that  said 
military  stores  had  been  deposited  in  said  hoases  by  Duncan  Reed,  a 
quartermaster  in  the  army  of  the  United  States;  that  at  the  time  of 
said  pillage  and  destruction  of  said  personal  property  of  said  Ander- 
son, said  Anderson  was  not  present,   he  having  been  compelled  to 
secrete  himself;  and  after  said  pillage  said  Anderson  sent  word  to  this 
deponent  that  he  would  be  compelled  to  leave  the  country,  and  he  did 
leave  this  place  immediately  aiter,  and  went  to  Detroit  as  a  prisoner 
of  war;  that  after  said  pillage  by  the  Indians,  on  the  twentieth  of  said 
August,  the  Indians  departed  in  pursuit  of  Captain  Brush's  compamy 
and  the  cavalry  which  had  quartered  in  said  houses  and  barn,  and 
which  had  retreated  towards  Ohio;  and  so  soon  as  they  had  left  said 
houses,  this  deponent,  in  compliance  with  the  request  of  said  Ander- 
son, went  into  said  house  to  live  for  the  purpose  of  protecting  and 
taking  charge  of  said  houses;  that  some  time  afterward  the  Indians 
returned  to  this  place,  and  took  up  quarters  in  said  house  and  con- 
tinued to  occupy  the  same  the   principal  part  of  the  time  until  the 
next  June,  when  said  house  was  burned  ;  that  after  the  return  of 
said  Indians  as  just  mentioned  they  directed  this  deponent  to  reside  in 
one  of  the  rooms  in  said  house,  as  they  wanted  the  balance  of  the 
house  for  their  king;  that  this  deponent  continued  to  reside  in  one  of 
the  rooms  of  said  building  up  to  some  day  in  June,  in  eighteen  hun- 
dred and  thirteen,  when  the  interpreter  told  this  deponent  that  the 
Yankee  army  was   coming  on  to  this  place,  and  they,  the  Indians, 
were  about  to  burn  this  house,  as  they  claimed  it  as  the  British 
king's,    it  having  been  occupied  previous  to  their  taking  it  by  the 
officers  and  soldiers  of  the  United  States.     This  deponent  further 
saith  that  in  compliance  with  the  direction  of  said  Indians  she  left 
said  house  with  her  little  property,  which  she  was  permitted  to  take, 
but    she    was   forbidden    to   take    anything    belonging   to    Colonel 
Anderson.     This  deponent  went  the  distance  of  about  a  quarter  of  a 
mile  to  the  house  of  one  Jacques  Lasselle,  and  as  she  got  to  the 
house  she  was  told  to  look  back  and  see  Colonel  Anderson' s  house  on 
fire.     From  these  facts  she  says  she  is  sure  the  Indians  burned  said 
houses,  and  for  the  reasons  assigned  by  their  officers.     This  deponent 
says  the  main  building  of  said  Anderson  above  mentioned  was  about 
sixt}'^  feet  long  and  twenty  feet  wide.     The  back  building  was  about 
twenty   feet   square.     Both   buildings    were   handsomely   and    well 
finished,  and  the  front  building  was  painted,  had  green  blinds,  and 
said  front  building  was  a  story  and  a  half  high.     This  deponent  says 
she  cannot  state  the  value  of  said  buildings,  as  she  is  not  acquainted 
with  the  value  of  such  property.     This  deponent  further  saith  her 
husband  left  this  country  at  the  time  of  Winchester's  defeat  in  this 
place  in  January,  1813,  previous  to  the  burning,  when  he  went  as  a 
guide  to  Colonel  Wells's  company  of  United  States  soldiers  into  Ohio, 
whence  he  did  not  return  until  the  United  States  army  came  to  this 
place  with  General  Harrison.     And  further  this  deponent  saith  not. 

her 

ARCHANGE  +  NAVAERB. 

mark. 
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Sworn  and  subscribed  before  me  this  23d  day  of  November,  A. 
D.  1832. 

PETER  P.  FERRY, 

Justice  of  the  Peace, 

Tebbitobt  of  Michigan, 

County  of  Monroe,  S8 : 

P  -|  I,  Laurent  Durocher,    clerk  of  ihe  county  court  of  the 

l-^  J  county  of  Monroe,  in  the  Territory  of  Michigan,  do  hereby 
certify  that  Peter  P.  Ferry,  before  whom  the  foregoing  depositions 
were  sworn,  was  at  the  time  a  justice  of  the  peace  for  the  said 
county,  and  duly  empowered  to  administer  oaths,  and  that  his  signa- 
ture is  genuine. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  aflSxed  the 
seal  of  said  county  court  at  Monroe  this  twenty-fourth  day  of  No- 
vember, A.  D.  one  thousand  eight  hundred  and  thirty-two. 

LAURENT  DUROCHER, 
Clerk  of  Monroe  county  court. 

I  certify,  on  oath,  that  I  was  in  the  service  of  the  United  States  as 
major  commandant  of  four  companies  of  Michigan  volunteers  from 
the  month  of  May  to  the  month  of  August,  1812 ;  that  one  of  the 
said  companies  of  infantry,  and  a  part  of  the  troop  of  cavalry,  were 
stationed  at  the  River  Raisin,  in  said  Territory,  and  that  I  gave  James 
Abbott,  esq.,  acting  quartermaster  to  said  detachment,  a  written 
order,  on  the  8th  day  of  June,  1812,  to  furnish  barracks,  stables,  &c., 
for  the  use  of  the  said  men  and  horses,  at  the  River  Raisin. 

JAMES  WITHERELL. 

Detroit,  Odob^  24,  1817. 

Sworn  and  subscribed  before  me  the  day  and  year  above  written. 

THOMAS  RAWLAND, 

Justice  of  the  Peace. 

State  op  Michigan,  County  of  Monroe^  ss : 

I,  Titus  Babcock,  clerk  of  said  county,  and  clerk  of  the  circuit 
court  for  said  county  of  Monroe,  a  court  of  general  common  law  juris- 
diction, do  hereby  certify  that  Titus  Babcock  and  Alexander  D.  An- 
derson, whose  names  are  oflBcially  subscribed  to  the  annexed  instru- 
ments in  their  own  proper  handwriting,  were  on  the  date  thereof, 
and  now  are,  acting,  the  former  county  clerk  and  the  latter  deputy 
clerk  in  and  for  said  county,  duly  commissioned  and  sworn,  and  that 
full  faith  and  credit  are  due  to  their  official  acts. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
-i     seal  of  said  court,  being  my  official  seal,  at  the  city  of  Mon- 
L^    ^J     roe,  this  eighth  day  of  April,  A.  D.  1858. 

TITUS  BABCOCK,  Clerk. 
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Territoby  op  Michigan,  County  of  Monroe^  88 : 

On  the  second  day  of  December,  1825,  came  personally  before  nae, 
Robert  Clark,  esq.,  one  of  the  justices  of  the  county  court  of  said 
county,  Francois  Lasselle,  of  Frenchtown,  in  said  county,  and  he  being 
duly  sworn  did  depose  and  say:  That  he  resided  in  Frenchtown,  on 
the  River  Raisin  at  the  time  that  the  bouse  of  Colonel  John  Anderson 
was  burnt  by  the  enemy;  that  no  other  houses  were  burnt  in  the 
vicinity  at  that  time,  although  there  were  one  on  each  side  of  it 
within  the  distance  of  twenty  or  thirty  rods.  That  this  deponent 
being  a  lieutenant  in  the  Michigan  volunteers  at  that  time,  and  under- 
standing the  language  of  the  Indians,  he  is  fully  convinced,  from  the 
observations  of  the  British  officers  and  the  Indians,  that  the  house  of 
the  said  John  Anderson  was  destroj'ed  in  consequence  of  its  having 
been  occupied  by  our  troops  as  a  place  of  military  deposit.  That  he 
has  no  interest  direct  or  indirect  in  said  Anderson's  claim.  And  fur- 
ther this  deponent  saith  not. 

FRANCOIS  LASSELLE. 

Sworn  and  subscribed  the  day  and  year  above  written,  before  me, 
(interlined  before  sworn  to.) 

ROBERT  CLARK, 
Assistant  Justice  Monroe  county  court. 

I,  James  Abbott,  late  assistant  quartermaster  to  a  detachment  of 
Michigan  volunteers,  called  into  the  service  of  the  United  States  in  the 
year  1812,  do  hereby,  certify  under  oath,  that  Duncan  Reed,  (late  of 
Captain  Hubert  La  Croix's  company  of  Michigan  militia,)  did  act  as 
assistant  deputy  quartermaster  to  the  militia  in  the  service  of  the 
United  States  in  July  and  August,  1812,  stationed  at  the  River  Raisin, 
and  will  more  fully  appear  on  reference  to  certain  vouchers  left  by 
me  with  the  accountant  of  the  War  Department,  in  January,  1813. 

JAMES  ABBOTT. 

Sworn  and  subscribed  before  me. 

THOMAS  RAWLAND, 

Justice  of  the  Peace. 

District  op  Columbia,  Washington  County^  ss  : 

Before  me,  the  subscriber,  personally  appeared  Cyrus  Hulburd, 
who  being  duly  sworn  according  to  law,  deposeth  and  saith  :  That  he 
is  not  interested  directly  nor  indirectly  in  the  claim  of  Colonel  John 
Anderson  against  the  United  States,  to  which  he  now  testifies;  further 
this  deponent  saith  that  on  the  18th  day  of  August,  1812,  he  arrived 
at  the  River  Raisin,  from  Detroit,  with  despatches  to  Captain  Henry 
Brush,  (who  commanded  the  Ohio  troops  that  were  at  the  River 
Raisin,)  and  w^as  informed  that  Captain  Burch  had  left  there  the 
evening  before,  and  that  General  Hull  had  surrendered  to  the  enemy, 
and  the  militia,  under  the  command  of  Colonel  John  Anderson,  were 
then  giving  up  their  arms,  and  were  all  surrendered  as  prisoners  of 
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war  to   Captain  Elliott,  a  British  officer,  and  on  the  twentieth  day 
of  said  month  the  same  British  troops  and  Indians,  under  the  com- 
maDd  of    Colonel  Elliott  and  Major  Chambers,  came   to  the  River 
Baisin  and  orders  were  given  by  Major  Chambers  to  the  troops  at 
that  place  to  give  up  all  their  horses  and  equipments  or  they  should 
be  put  to  death.    Further  this  deponent  saith  that  the  aforesaid  Indians 
and  British  went  into  the  houses  belonging  to  the  aforesaid  Colonel 
John  Anderson,  and  after  obtaining  something  to  eat  they  found  a 
quantity  of  United  States  stores,  consisting  of  muskets,    cutlasses, 
camp  equipage,  among  which  was  a  very  large  drum,  which  they 
immediately  cut  to  pieces,  and  raised  the  war  whoop,  and  then  began 
plundering  the  houses;  after  they  had  plundered  the  dwelling-house 
of  a  considerable  quantity  of  silver  plate,  and  destroyed  all  the  fur- 
niture,   consisting  of  bureaus,  drawers,    chests,    trunks,    beds,   and 
furniture  of  every  description,  and  a  large  quantity  of  clothing,  and 
then  plundered  the  store  of  about  two  thousand  dollars'  worth  of  dry 
goods  and  several  hundred  dollars  in  cash,  the  amount  thi  3  deponent 
does  not  know.    Further  this  deponent  saith  the  said  Colonel  Anderson 
had  two  very  likely  stud  horses  which  were  taken  by  the  said  British,. 
and  nine  or  ten  barrels  of  whiskey,  some  spirits,  some  brandy,  wine, 
and  cherry  bounce,  all  of  which  was  destroyed  and  taken  away  by 
the  said  British  troops.    Further  this  deponent  saith  that  he  believes 
the  above-mentioned  property  was  all  destroyed  in  consequence  of 
the  houses  having  United  States  military  stores  deposited  therein  at 
the  time  the  property  was  destroyed;  for  this  reason,  no  other  houses 
were  destroyed  except  those  occupied  by^  the  United  States  troops. 
Further  this  deponent  saith  not. 

CYRUS  HULBURD. 

The  above-named  Cyrus  Hulburd  made  oath  in  due  form  of  law 
that  the  facts  stated  in  the  foregoing  deposition  are  just  and  true, 
before  the  subscriber,  this  25th  day  of  February,  1817. 

JAMES  M.  VABNUM. 

Tebbitoey  op  Michigan,  District  of  Detroit. 

I,  Duncan  Reid,  do  certify  upon  honor  as  an  oflScer,  ensign  in  Cap- 
tain Hubert  Lacroix's  company  of  Michigan  volunteers  of  infantry, 
and  under  oath,  that  in  the  summer  of  1812  I  was  appointed  acting 
quartermaater  to  said  company,  and  to  part  of  Captain  Richard  Smith's 
company  of  horse,  stationed  at  River  Raisin,  in  said  Territory;  that 
a  short  time  previous  to  the  capitulation  of  Brigadier  General  Hull 
at  Detroit,  on  the  16th  day  of  August,  1812,  I  took  possession  of  a 
dwelling-house  and  large  stable,  at  the  time  occupied  and  possessed 
by  Colonel  John  Anderson,  for  the  use  of  the  United  States,  being 
the  nearest  to  the  stockade  on  River  Raisin;  the  United  States  having 
no  8tore  or  toarehouse  at  that  place,  the  aforesaid  buildings  were  by 
me  applied  as  a  deposit  for  military  stores  and  barracks  for  the  horse- 
men and  their  horses.  A  short  time  after,  I  was  ordered  by  Captain 
Lacroix  to  escort  the  mail,  with  twenty-five  men  under  my  command, 
from  River  Raisin  to  Detroit;  which  duty  was  eflfected.  On  returning 
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to  the  River  Raisin,  I  discovered  at  Brownstown  the  commnnication 
was  cut  oflF  by  a  party  of  savages  and  British  troops,  and  was  forced 
to  return  to  Detroit;  and  after  making  two  essays,  under  the  command 
of  Major  Vanhorn  and  Colonel  James  Millar,  without  eflFect,  I  was 
compelled  to  return  to  Detroit  until  the  capitulation  of  General  Hull 
to  General  Brock,  of  the  British  army. 

I  further  certify  that  when  I  left  the  River  Raisin  to  escort  the 
mail,  Colonel  John  Anderson  was  at  that  period  in  possession  of  a 
large  store  of  merchandise,  with  a  quantity  of  flour,  sugar,  and  liquors 
of  various  sorts;  his  dwelling-house  was  sixty  feet  in  front,  (exclusive 
of  a  kitchen  in  the  rear,)  well  finished,  and  furnished  with  good  house- 
hold furniture.  On  my  return  to  the  River  Rasin  some  time  after  the 
capitulation,  I  found  the  whole  buildings  conflagrated  and  his  property 
destroyed  by  the  enemy,  (as  I  was  informed.)  I  further  do  certify 
and  really  believe  that  the  conflagration  and  destruction  of  Colonel 
John  Anderson's  houses  and  property  was  in  consequence  of  the 
premises  having  been  occupied  as  a  deposit  and  barracks,  &c.,  &c., 
and  from  no  other  cause  whatever. 

Given  under  my  hand,  at  Detroit,  in  the  Territory  of  Michigan,  this 
twenty-fourth  day  of  October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventeen. 

DUNCAN  REID. 

Sworn  and  subscribed  before  me  the  24th  day  of  October,  18 17. 

JAMES  ABBOTT, 

Justice  of  the  Peace, 

I,  Claude  Couture,  being  duly  sworn,  depose  and  say,  that  1  am  not 
directly  or  indirectly  interested  in  the  claim  to  which  I  now  testify; 
that  some  time  after  the  capitulation  at  Detroit  I  was  living  in  the 
house  of  Colonel  John  Anderson,  and  that  Captain  William  Elliott,  of 
the  British  army,  came  and  ordered  me  out;  that  he  was  going  to 
take  possession  of  it  for  the  British  troops  in  the  name  of  the  king 
as  public  property,  and  that  he  would  burn  the  said  house  when  he 
would  leave  it;  which,  to  my  knowledge,  they  did  some  time  before 
our  army  came  on,  and  that  some  furniture,  grain,  flour,  Ac,  were 
taken  by  the  said  British  troops  while  he  lived  in  said  house. 

his 
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mark. 

Sworn  and  subscribed  before  me  this  fifteenth  day  of  November, 
A.  D.  1817. 

ISAAC  LEE, 
Commissioner^  appointed  by  Richard  Bland  Lee, 

The  preceding  papers  contain  all  the  vouchers  to  substantiate  the 
claim  of  Colonel  John  Anderson  that  have  been  taken  or  presented 
before  ue. 

ISAAC  LEE, 
LAWRENT  DUROCHER, 

Commissioners. 
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Be  it  known,  pnrsuant  to  two  laws  of  the  United  Stotes,  the  one  enti- 
tled *' An  act  to  authorize  the  payment  for  property  lost,  captured, 
or  destro}- ed  by  the  enemy  while  in  the  military  service  of  the  United 
States,  and  for  other  purposes,"  passed  on  the  9th  day  of  April,  in 
the  year  1816,  and  the  other  entitled  ''An  act  to  amend  the  act 
authorizing  the  payment  for  property  lost,  captured,  or  destroyed  by 
the  enemy  while  in  the  military  service  of  the  United  States,  aud  for 
other  purposes,"  passed  on  the  3d  day  of  March,  1817,  that  I,  Richard 
Bland  Lee,  duly  appointed  by  the  President  of  the  United  States,  by 
and  with  the  advice  and  consent  of  the  Senate,  commissioner  under  the 
first-recited  act,  reposing  special  confidence  in  your  honesty,  ability, 
and  diligence,  have  constituted  and  appointed,  and  by  these  presents 
do  constitute  and  appoint,  you,  James  M.  Varnum  and  Roger  C. 
Weijrhtman,  gentlemen,  commissioners  (any  one  or  more  of  you  to  act) 
to  take  the  testimony  of  such  witnesses  as  may  be  brought  before  you, 
or  any  of  you,  either  by  your  own  summons  or  otherwise,  an  oath  or 
affirmation  in  due  form  being  first  administered  by  either  of  you,  rela- 
tive to  a  certain  claim  of  John  Anderson  against  the  United  States,  a 
particular  description  of  which  is  contained  in  the  annexed  schedule, 
conforming  yourselves  iu  all  respects  to  the  rules  and  directions  hereto 
attached.  And  all  testimony  so  taken  by  you,  you  shall  certify  under 
your  hands  or  hand,  (as  the  case  may  be,)  and  having  duly  executed 
the  duties  required  by  this  commission,  you  shall  return  the  same, 
under  a  sealed  cover,  by  mail,  with  a  report  of  all  your  proceedings 
thereon,  to  this  office,  ou  or  before  the  ninth  day  of  April  next. 

Before  you  proceed  to  act,  you  will  take  an  oath,  before  some 
officer  authorized  by  law  to  administer  the  same,  ^' that  you  will  faith- 
pi^lyand  impartially  execute  the  duties  assigned  to  you  by  this  commissions^ ^ 
a  certificate  of  which,  from  the  officer  administering  the  same,  you 
will  transmit  with  the  report  of  your  proceedings. 

In  testimony  of  the  premises,  I,  the  said  Richard  Bland  Lee,  have 
to  these  presents,  at  my  office  in  the  city  of  Washington,  affixed  my 
signature  this  27th  day  of  December,  in  the  year  1817. 

RICHARD  BLAND  LEE. 

Decembeb  27,  1817. 

James  M.  Varnum,  esq.,  was  duly  qualified  to  act  as  commisssoner, 
in  conformity  with  the  provisions  of  this  commission,  before 

R.  C.  WEIGHTMAN. 


Rules  and  directions  to  the  commissioners. 

1.  You  will  summon  before  you  and  examine  the  following  witnesses 
on  the  part  of  the  United  States,  namely :  Ralph  Pomeroy  and  Cyrus 
Hulburd,  and  such  other  persons  as  you  may  believe  can  testify  as  to 
the  pubject  claimed,  favorably  to  the  interests  of  the  United  States, 
generally  as  to  their  knowledge  of  the  matter  in  controversy,  and  as 
to  the  character  of  the  witnesses  produced  by  the  claimant,  if  you 
Bhall  deem  this  precaution  necessary. 
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2.  You  shall  examine  the  witnesses  produced  by  the  claimant;  but 
no  testimony  must  be  taken  but  in  conformity  to  the  rules  prescribed 
by  the  notice  from  this  office  of  the  3d  of  June,  1816,  referring  for 
your  direction  to  the  class  of  cases  to  which  the  particular  claim  before 
you  belongs.     A  copy  of  which  notice  is  therefore  herewith  enclosed. 

3.  Every  witness  examined  must,  in  the  first  place,  swear  or  affirm 
that  he  has  no  interest  directly  or  indirectly  in  the  claim. 

4.  In  your  report,  if  you  have  doubts  concerning  the  credibility  of 
the  witnesses,  derived  from  their  general  character,  or  other  circum- 
stances, you  must  state  the  grounds  of  such  doubts. 

District  op  Columbia,  WashingtMi  county: 

By  virtue  of  the  within  commission,  I  have  proceeded  to  take  the 
deposition  of  Colonel  John  Anderson,  claimant  for  property  described 
in  the  schedule  hereunto  annexed;  also  the  depositions  of  Cyrus  Hul- 
burd  and  Ralph  M.  Pomeroy,  witnesses  in  said  case,  who  severally, 
after  being  sworn  on  the  Holy  Evangelists,  did  (in  my  office,  on  this 
27th  day  of  December,  1817)  depose  and  say;  (see  sheet  hereunto 
annexed  for  the  several  depositions;)  also,  said  Cyrus  Hulburd  and 
said  Ralph  M.  Pomeroy  did  make  oath  that  they  were  not  directly  or 
indirectly  interested  in  the  decision  of  the  claim  of  the  above-named 
John  Anderson. 

In  testimony  w^hereof  I  have  hereunto  subscribed  my  hand  this 
day  and  date  hereunto  before  written. 

JAMES  M.  VARNUM. 

I,  John  Anderson,  do  declare,  under  oath,  that  my  storeroom  was 
attached  to  my  dwelling-house,  and  under  the  same  roof,  at  the  time 
my  property  was  destroyed  by  the  enemy  at  River  Raisin,  in  Michi- 
gan Territory,  after  the  surrender  of  that  country  by  Generall  Hull 
to  the  British  in  1812. 

JOHN  ANDERSON. 

Sworn  and  subscribed  before  me,  at  Washington  city,  this  27th  day 
of  December,  A.  D.  1817. 

JAMES  M.  VARNUM. 

I,  R.  M.  Pomeroy,  do  certify,  under  oath,  that  the  storeroom  of 
John  Anderson  was  under  the  same  roof  with  his  dwelling-house,  at 
River  Raisin,  in  Michigan  Territory. 

RALPH  M.  POMEROY. 

Sworn  to  and  subscribed  before  me,  at  Washington  city,  this  27th 
day  of  December,  A.  D.  1817. 

JAMES  M.  VARNUM. 

District  op  Columbia,  Washington  County,  sa: 

Before  me,  James  M.  Varnum,  a  justice  of  the  peace  in  and  for  the 
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county  aforesaid,  personally  appeared  Cyrus  Hulburd,  who,  being  duly 
sworn  according  to  law,  deposeth  and  saitli  that,  in  addition  to  a 
deposition  heretofore  given  relative  to  a  claim  of  John  Anderson,  of 
the  River  Raisin,  against  the  United  States,  further  deposeth,  saith 
that  he  verily  believes  (from  the  best  of  his  knowledge,  being  in  the 
house  and  in  the  store  at  the  time  they  were  plundered)  that  the  value 
of  the  property  destroyed,  as  mentioned  in  a  deposition  heretofore 
cited  to,  would  amount  in  all  (including  the  houses,  furniture,  and 
goods  therein)  to  nine  or  ten  thousand  dollars;  further,  this  deponent 
saith  that  the  storehouse  and  dwelling-house  above  mentioned  were 
both  under  one  roof. 

CYRUS  HULBURD. 

Sworn  and  subscribed  to  this  27th  day  of  December,  1817. 

JAMES  M.  VARNUM. 

Schedtde. 

John  Anderson  claims  payment  for  the  value  of  his  dwelling-house 
and  kitchen,  and  their  contents,  destroyed  by  the  enemy  in  the  year 
1812,  in  consequence  of  the  same  being  used  as  a  military  depot  and 
barracks  at  the  time  of  damage.     Damage,  $9,000. 

This  claim  falls  under  the  ninth  section  of  the  law  of  the  9th  April, 
1816,  and  the  sixth  class  of  cases. 

R.  B.  LEE!. 

The  object  of  this  commission  is  to  ascertain  whether  the  dwelling- 
house  and  kitchen  were  adjoining,  and  more  particularly  the  value  of 
the  property  destroyed. 

State  op  Michigan,  County  of  Monroe,  ss: 

Antoine  Nedeau,  being  duly  sworn,  deposes  and  says  that  he  is 
BOW  fifty-six  years  of  age;  that  he  resides  at  the  River  Raisin,  in  the 
city  and  county  of  Monroe,  State  of  Michigan;  that  he  resided  at  the 
Biver  Raisin  during  the  late  war  of  1812,  between  the  United  States 
and  Great  Britain,  within  a  few  rods  of  the  place  where  the  massacre 
occurred  after  the  defeat  of  General  Winchester  in  that  war;  that 
he  belonged  to  a  horse  company  under  the  command  of  Captain  Smith, 
in  the  service  of  the  United  States,  and  was  in  the  battle  of  the  River 
Raisin,  wherein  General  Winchester  was  defeated,  and  narrowly 
escaped  losing  his  life  in  that  battle  and  defeat;  was  pursued  by  the 
Indians,  taken  prisoner,  and  conveyed  to  the  British  troops,  and  there 
put  under  guard,  but  finally  made  his  escape  when  the  Americans 
surrendered  at  the  River  Raisin,  where  he  remained  through  the  war; 
that  he  was  plundered  of  everything  that  he  had,  excepting  the 
clothes  he  had  upon  him. 

Deponent  further  says  that  he  was  well  acquainted  with  Colonel 
John  Anderson,  who  is  now  dead,  during  the  war,  and  before  and 
nntil  his  death;  that  said  Anderson  at  that  time  likewise  resided  at 
the  River  Raisin,  and  had  the  command  of  the  militia  in  this  district 
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in  the  service  of  the  United  States  at  the  time  of  the  capitulation  by 
General  Hull;  that  he,  deponent,  was  at  the  River  Raisin  at  that 
time,  and  on  the  2d  day  after  the  capitulation,  he  thinks,  on  or  about 
the  20th  of  August,  1812,  some  British  and  Indians  came  to  the  resi- 
dence of  Colonel  Anderson  and  went  to  plundering  and  destroying 
the  things  that  were  in  it,  especially  from  the  east  end  or  wing  of 
the  house  which  was  used  by  said  Anderson  as  a  store,  and  that  he 
generally  kept  quite  a  good  stock  of  dry  goods  and  groceries  in  the 
store;  and  he  saw  the  Indians  carrying  out  of  the  store  in  their  arms 
large  bales  of  broadcloths  and  various  other  kinds  of  goods;  and  he 
also  saw  the  Indians  at  the  same  time  have  a  fine  black  horse  which 
he  knew  belonged  to  Colonel  Anderson;  the  horse  was  worth  at  least 
sixty  dollars,  he  thinks;  he  cannot  properly  estimate  the  value  of  the 
rest  of  the  personal  property  taken,  not  knowing  how  much  there 
was,  or  what  it  all  consisted  of;  deponent  says,  further,  that  the  In- 
dians made  the  house  their  headquarters,  and  were  in  it  most  of  the 
time  until,  he  thinks,  some  time  in  the  month  of  June  of  the  next 
year  after  the  capitulation;  then  they  set  fire  and  burned  it  to  ashes; 
that  afterwards  he  heard  the  Indians  say  they  burned  it  because  it 
belonged  to  the  Yankee  captain,  meaning  Anderson;  that  he  had  run 
away  to  fight  for  the  Yankees,  and  they  did  not  want  him  to  have  a 
place  of  shelter  or  lodgment  when  he  came  back.  Deponent  says  that 
said  house  was  one  and  a  half  stories  high  and  about  sixty  feet  long 
in  front,  including  the  two  wings;  was  well  furnished  and  well  fin- 
ished inside  and  outside,  painted,  &c. ;  it  was  built  of  pine  lumber, 
he  thinks,  there  being  no  other  kind  of  sawed  lumber  to  be  had  at 
that  time,  and  was  built  at  a  time  when  all  sorts  of  building  materials 
were  hard  to  get,  and  consequently  were  very  expensive;  thinks  such 
a  house  must  have  been  worth,  or  have  cost,  nearly,  if  not  quite,  three 
thousand  dollars.     Further  deponent  saith  not. 

ANTOINE  X  NEDEAU. 

mark. 

-Subscribed  and  sworn  to  this  2d  day  of  February,  A.  D.  1850,  before 
•me. 

CHARLES  NOBLE, 

County  Judge, 

State  op  Michigan,  County  of  Monroe^  ss: 

Antoine  Campeau,  being  duly  sworn,  deposeth  and  saith  that  he 
is  now  seventy-two  years  of  age;  that  he  resided  at  the  River  Raisin 
a  part  of  the  time  during  the  late  war  between  England  and  the 
"United  States  in  1812;  was  in  the  employ  of  the  United  States  during 
the  war,  part  of  the  time  as  a  carpenter  and  some  of  the  time  as  a 
spy;  that  he  was  at  Detroit  when  General  Hull  capitulated;  that  he 
was  well  acquainted  with  Colonel  John  Anderson,  who  is  now  dead; 
that  he  was  likewise  acquainted  with  his  place  of  residence;  had 
been  often  at  his  house;  was  at  the  River  Raisin  when  tlie  British 
Indians  burned  his  house,  which  was,  he  thinks,  some  time  in  the 
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month  of  Jane,  the  next  year  after  the  capitulation;  that  said  house 
was  well  built,  about  sixty  feet  long,  including  the  two  wings,  and  a 
^'tory  and  a  half  high;  was  built  of  pine,  and  when  materials  were 
very  hard  to  get  and  very  expensive;  for  example,  shingles  at  that 
time  cost  in  Detroit  eight  dollars  a  thousand,  and  every  other  thing 
in  proportion.  The  east  end  or  wing  was  used  as  a  store,  in  which 
sjiid  Anderson  kept  quite  a  good  stock  of  dry  goods  and  groceries, 
good  at  least  for  this  country  at  that  time. 

The  Indians  and  the  British,  after  they  got  possession  of  the  coun- 
try by  the  capitulation,  made  their  headquarters  in  the  house  from 
time  to  time,  and  when  they  were  through  with  it  burned  it.  He  is 
confident  they  burned  it  by  design,  from  the  following  fact,  that 
when  he,  deponent,  discovered  it  on  fire,  he  went  to  the  house  and 
saw  that  the  fire  had  been  kindled  in  the  middle  of  the  floor  of  one 
of  the  rooms.  Thinks  such  a  house  must  have  cost  a  good  deal  of 
money  ;  should  think  nearly  if  not  quite  three  thousand  dollars. 
Further  deponent  saith  not. 

his 

ANTOINE  +  CAMPEAU. 

mark. 

Sworn  and  subscribed  this  6th  day  of  February,  A.  D.  1850, 
before  me. 

CHARLES  NOBLE, 
County  Judge,  County  of  Monroe^  State  of  Michigan. 

State  op  Michigan,  Cotinty  of  Monroe: 

I  hereby  certify  that  I  am  well  acquainted  with  Antoine  Gampeau 
and  Antoine  Nedeau,  the  persons  mentioned  in  the  foregoing  affida- 
vits, and  who  subscribed  the  same  in  my  presence;  that  I  have  known 
them  for  the  last  twenty  years,  and  know  them  to  be  good  and  re- 
spect^ible  citizens  of  the  city  and  county  of  Monroe,  and  entitled  to 
full  credit  for  truth  and  veracity. 

CHARLES  NOBLE, 
County  Judge,  County  of  Monroe,  State  of  Michigan. 

Washington,  January  11,  1853. 

Sib  :  I  have  been  acquainted  for  many  years  with  Laurent  Duro- 
cher,  Robert  P.  Navarre,  Antoine  Nedeau,  and  Antoine  Campeau, 
residents  of  Monroe  county,  Michigan,  and  with  Joseph  Loranger, 
formerly  a  resident  of  the  same  county,  now  living  in  Wayne  county, 
in  said  StMe,  whose  affidavits  have  been  presented  to  the  Senate  in 
proof  of  the  claim  of  the  legal  representatives  of  John  Anderson, 
deceased,  to  compensation  for  buildings  destroyed  by  the  enemy  in 
th^  war  of  1812.  These  gentlemen  are  well  known  in  the  vicinity 
of  their  residence  as  individuals  who  served  and  suffered  in  that 
war,  and  who  have  a  njost  intimate  knowledge  of  the  disasters  which 
befell  the  little  settlement  on  the  River  Raisin  in  the  years  1812  and 
1813.  They  were  among  the  most  active  of  the  settlers,  and,  with 
the  French  generally  composing  the  little  colony,  adhered  to  the 
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American  cause,  and  did  good  service  on  the  frontier.  They  are 
men  of  good  character,  moral  habits,  and  exemplary  lives,  whose 
statements  would  be  relied  on  as  true  by  all  who  know  them.  I  have 
no  hesitancy  in  saying  that  no  witnesses  could  be  entitled  to  more 
implicit  confidence  than  these  gentlemen. 

I  may  be  permitted  to  add  that  a  residence  on  the  River  Raisin  for 
ten  years — from  1833  to  1843 — has  made  me  acquainted  with  many 
of  the  old  inhabitants  who  suflFered  in  that  locality  in  the  war  above 
mentioned,  and  through  them  I  have  learned  much  of  the  history  of 
the  8ufi*erings  and  losses  of  the  settlers.  I  have  frequently  heard 
them  speak  of  the  losses  sustained  by  Colonel  Anderson,  whose  ad- 
hesion to  the  Americans  and  the  aid  which  he  furnished  them  ren- 
dered him  obnoxious  to  the  British  and  Indians,  and  have  often 
heard  them  express  surprise  that  he  and  one  or  two  others  could 
never  obtain  just  compensation. 

I  have  the  honor  to  be,  most  respectfully,  your  obedient  servant, 

ALPHEUS  FELCH. 

Hon.  R.  Bbodhead, 

Chairman  Committee  on  Claims,  Senate. 

I  have  a  good  deal  of  knowledge  of  the  occurrences  referred  to, 
and  am  satisfied  of  the  truth  of  the  facts  stated.  I  know  all  the  per- 
sons named  except  Campeau.  They  are  respectable,  trustworthy 
men. 

LEWIS  CASS. 


COURT  OP  CLAIMS. 

A.  D.  Anderson  vs.  United  States. 

In  this  case  the  annexed  affidavit  of  claimant,  sworn  to  before  Lau- 
reut  Durocher,  justice  of  the  peace  of  the  county  of  Monroe,  State 
of  Michigan,  being  offered  as  evidence,  it  is  agreed  that  it  shall  be 
returned  under  stipulation  to  take  proof  of  the  facts  stated,  according 
to  the  rules  of  court,  on  the  following  interrogatories  and  cross-in- 
terrogatories to  such  witnesses  as  may  be  presented  by  either  party. 

Interrogatories  by  daimanPs  counsel. 

Ist.  Were  you  acquainted  with  the  witnesses  whose  names  are 
contained  in  the  annexed  affidavit  of  claimant,  marked  A?  and  if  so, 
will  you  state  whether  they  are  living  or  deadj  if  living,  please  state 
where  they  reside,  if  you  know  where. 

JNO.  M.  McCALLA, 

Attorney  for  Claimant. 

Cross-interrogatories  on  the  part  of  the  defendants. 

1.  When  did  you  first  know  said  witnesses,  and  how  long  did  you 
know  them  ? 
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2.  If  they,  or  either  of  them,  are  dead,  when  and  where  did  they 
die,  and  what  knowledge  have  you  of  that  fact? 
Dated  October  10,  1859. 

R.  H.  GILLET,  Sdidtor. 

I  consent  that  these  interrogatories  may  be  put  by  the  clerk  of  the 
county  of  Monroe,  Michigan,  and  the  answers  written  down  after 
writing  the  interrogatory,  and  returned  by  mail  to  the  clerk  of  this 
court. 

R.  H.  GILLET,  Solicitor. 

State  op  Michigan,  County  of  Monroe^  ss: 

On  this  24th  day  of  February,  A.  D.  1859,  personally  appeared 
before  me,  a  justice  of  the  peace  within  and  for  said  county,  Alex- 
ander D.  Anderson,  who,  being  duly  sworn  according  to  law,  doth 
depose  and  say  that  Robert  Navarre,  Francis  Poulin,  James  Utro 
Navarre,  Joseph  Oheauvin,  John  Anderson,  Joseph  Reaume,  Joseph 
Dazette,  Medard  Couture,  Pierre  Robideau,  Archange  Navarre,  James 
Witherell,  Francis  Lasselle,  James  Abbott,  Cyrus  Hubbard,  Duncan 
Reid,  Claude  Couture,  and  Autoine  Nedeau,  persons  whose  affidavits 
aa  witnesses  were  heretofore  taken  by  and  in  behalf  of  the  late  Colo- 
nel John  Anderson,  deceased,  and  now  on  file  in  the  Court  of  Claims, 
in  a  claim  laid  and  prosecuted  by  the  heirs  and  legal  representatives 
of  the  said  Colonel  Anderson,  deceased,  for  the  destruction  of  the 
property  of  said  Anderson  by  the  British  and  liidians  in  the  war  of 
1812,  are  now  all  dead,  or  removed  to  parts  unknown.  And  depo- 
nent states,  further,  that  there  is  no  commissioner  of  the  Court  of 
Claims  within  the  said  county  of  Monroe  before  whom  he  may  make 
this  affidavit,  and  therefore  he  appears  before  a  justice  of  the  peace 
within  and  for  said  county  and  makes  oath  to  the  facts  above  stated. 

ALEXANDER  D.  ANDERSON. 

State  of  Michigan,  County  of  Monroe^  as: 

The  foregoing  affidavit  was  sworn  to  and  subscribed  before  me  on 
the  day  and  year  above  written.  And  I  certify  that  I  was  personally 
acquainted  with  the  persons  named  as  witnesses  in  the  foregoing  affi- 
davits during  their  lifetime,  and  know,  of  my  own  knowledge,  that 
the  said  persons  are  now  all  dead. 

LAURENT  DUROCHER, 
Justice  of  the  Peace^  County  of  Monroe^  Michigan, 

State  op  Michigan,  County  of  Monroe^  ss : 

I,  Titus  Babcock,  clerk  of  said  county,  and  clerk  of  the  circuit 
court  for  said  county  of  Monroe,  a  court  of  general  common  law  juris- 
diction, do  hereby  certify  that  Laurent  Durocher,  whose  name  is  offi- 
cially subscribed  to  the  annexed  instrument  in  his  own  proper  hand- 
writing, was,  on  the  date  thereof,  and  now  is  an  acting  justice  of  the 
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peace  in  and  for  said  county,  duly  elected,  commissioDed,  and  sworn, 
and  that  full  faith  and  credit  are  due  to  his  official  acts,  and  that  he 
is  authorized  by  law  to  take  affidavits,  acknowledgments,  &c., 
generally. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
Ft  e  1  *^^  ®®*^  ^^  ®^^^  court,  being  my  official  seal,  at  the  city  of 
^  '    *-'  Monroe,  this  twenty-fourth  day  of  February,  A.  D.  1859. 

TITUS  BABCOCK,  Clerk. 

In  pursuance  of  the  annexed  agreement,  James  Knaggs  and  Lau- 
rent Durocher,  citizens  of  Monroe,  to  me  well  known,  came  before 
me  at  my  office,  in  the  city  of  Monroe,  and  testified  as  follows: 

James  Knaggs,  being  by  me  first  duly  sworn  according  to  law,  to 
first  interrogatory,  Were  you  acquainted  with  the  witnesses  whose 
names  are  contained  in  the  annexed  affidavit  of  claimant,  marked  A?  and 
if  so,  will  you  state  whether  they  are  living  or  dead  ;  if  living, 
please  state  where  they  reside,  if  you  know  where,  he  says  :  I  was 
acquainted  with  all  of  said  persons,  except  Cyrus  Hubbard ;  that  is, 
I  was  acquainted  with  Robert  Navarre,  Francis  Poulin,  James  Utro 
Navarre,  Joseph  Cheauvin.  John  Anderson,  Joseph  Reaume,  Joseph 
Dazette,  Medard  Couture,  Pierre  Robideau,  Archange  Navarre,  James 
Witherell,  Francis  Lasalle,  James  Abbott,  Duncan  Reid,  Claude  Cou- 
ture, and  Antoine  Nedeau.     Said  persons  are  all  dead. 

1.  To  the  first  cross-interrogatory.  When  did  you  first  know  said 
witnesses,  and  how  long  did  you  know  them,  he  says:  I  first  became 
acquainted  with  said  witnesses  before  or  during  the  war  of  1812; 
knew  them  for  several  years  during  their  lives  until  their  death. 

2.  To  the  second  cross -interrogatory,  If  they  or  either  of  them  is 
dead,  when  and  where  did  they  die,  and  what  knowledge  have  you  of 
the  fact,  says:  Robert  Navarre  died  here  on  River  Raisin  upwards  of 
twenty  years  ago;  know  the  fact  by  being  informed  by  the  family  and 
neighbors,  and  by  common  report.  Francis  Poulin,  I  cannot  say  when 
or  where  he  died.  He  was  some  time  in  the  poor-house  on  River 
Raisin,  and  he  has  been  reported  to  be  dead  for  some  years  past. 
James  Utro  Navarre,  I  have  heard  of  his  death  by  his  friends  and 
connexions.  He  lived  at  Presque  Isle,  on  Maumee  river.  Joseph 
Cheauvin  died  here  several  years  since;  cannot  state  the  time;  had 
my  information  of  his  death  from  his  widow.  John  Anderson  died 
at  my  house;  I  was  at  his  funeral;  it  was  here,  and  some  three  or 
four  years  ago.  Joseph  Reaume  died  up  the  River  Raisin;  cannot  state 
the  time;  had  my  information  from  members  of  his  family;  cannot 
recollect  the  time.  Joseph  Dazette  removed  from  here  to  Detroit; 
he  was  a  physician;  he  did  not  die  here,  but  it  was  a  common  re- 
port that  he  died  at  Detroit;  it  was  a  number  of  years  since. 
Medard  Couture  died  here  about  two  or  three  years  ago;  I  was  at 
his  funeral.  Antoine  Nedeau  died  here;  I  was  at  his  funeral;  it  was 
several  years  ago.  Pierre  Robideau  died  here  several  years  ago,  and 
James  Abbott  and  Duncan  Reid — I  learned  from  persons  acquainted 
with  them — died  some  years  since  in  Detroit;  have  no  more  definite 
knowledge.     James  Witherell,  I  do  not  know  where  he  died,  or  at 
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w^hat  time;  he  resided  at  Detroit  some  time  previous  to  his  death. 
Archange  Navarre  and  Francis  Lasalle  died  here ;  I  do  not  recollect 
tbe  time;  I  was  not  at  their  funerals,  but  their  death  was  a  matter  of 
notoriety  in  the  neighborhood;  it  was  ten  or  fifteen  years  ago. 
Olaude  Couture  resided  on  Otter  creek,  in  this  county,  and  died  ten 
years  or  more  ago;  my  means  of  information  is  common  report  in  the 
neighborhood,  and  from  persons  acquainted  with  him  and  his  relatives. 

his 

JAMBS  X  KNAGGS. 

mark. 

Taken  and  subscribed  before  me  this  15th  day  of  October,  A.  D.  1859. 

TITUS  BABCOCK,   County  Clerk. 

Laurent  Durocher,  being  duly  sworn,  to  the  first  direct  interrogatory, 
TVere  you  acquainted  with  the  witnesses  whose  names  are  contained 
in  the  annexed  affidavit  of  claimant,  marked  A  ?  and  if  so,  will  you 
state  whether  they  are  living  or  dead  ;  if  living,  please  state  where 
they  reside,  if  you  know  where,  he  says:  They  are  all  dead,  except 
as  to  Cyrus  Hubbard,  of  whom  I  have  no  knowledge. 

1.  To  the  first  cross-interrogatory,  Where  did  you  first  know  said 
witnwses,  and  how  long  did  you  know  them?  he  says:  I  have  known 
all  of  them  since  1805,  except  said  James  Witherell,  and  have  been 
acquainted  with  him  since  1809  or  1810.  My  acquaintance  with  them 
continued  until  their  death. 

2,  To  the  second  cross-interrogatory.  If  they  are  or  either  of  them 
is  dead,  when  and  where  did  they  die,  and  what  knowledge  have  you 
of  the  fact?  he  says:  Robert  Navarre  died  in  1826;  I  was  at  his  fu- 
neral. Francis  Poulin  died  in  1853  or  1854,  in  Detroit;  my  informa- 
tion is  from  his  friends  and  relatives;  I  was  not  present.  James  Utro 
Navarre  died  in  1855,  at  Presque  Isle,  on  Maumee  river;  learned  it 
from  his  family.  Joseph  Cheauvin  and  John  Anderson  (son  of  the  late 
Colonel  John  Anderson)  died  here  in  Monroe  city  three  or  four  years 
since ;  I  knew  of  the  funerals  personally.  Joseph  Reaume  died  at  least 
ten  years  ago  here;  had  the  fact  from  his  family.  Joseph  Dazette  died 
in  Detroit  in  1838  or  1839;  I  learned  it  by  common  report.  Medard 
Couture  died  here  about  two  years  ago;  I  attended  his  funeral.  Pierre 
Robideau  died  here  at  least  twenty  years  ago;  my  information  was 
from  his  relatives  and  neighbors.  Archange  Navarre  died  in  1834  at 
Stony  creek,  about  four  miles  from  here;  I  learned  it  from  her  friends 
and  neighbors.  James  Witherell  died  in  Detroit  about  twenty  years 
ago;  I  was  in  Detroit  at  the  time  of  his  death.  Francis  Lasalle  died 
at  Snndy  creek,  about  three  miles  from  here;  was  at  his  funeral;  it 
was  in  1842.  James  Abbott  died  in  Detroit;  saw  his  death  published 
in  the  papers;  died  two  years  and  upwards  ago.  Duncan  Reid  died 
in  Detroit  about  thirty  years  ago;  I  learned  it  by  common  report,  and 
from  his  widow.  Claude  Couture  died  at  Locust  Point,  in  Ottawa 
county,  Ohio,  about  ten  years  ago:  I  did  not  attend  his  funeral; 
learned  his  death  from  his  friends  and  relatives.  Antoine  Nedeau 
died  here  in  1851;  I  was  at  his  funeral. 

LAURENT  DUROCHER. 
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Taken  and  subscribed  before  me  this  15th  day  of  October,  A.  D. 
1859. 

TITUS  BABCOCK, 

County  Clerks 

I  hereby  certify  that  the  foregoing  testimony  of  James  Enag^s 
and  Laurent  Durocher  was  taken  by  me  on  the  day  of  the  date  thereof. 
That  they  were  first  by  me  duly  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  in  said  matter;  that  said  interroga- 
tories were  then  carefully  read  over  by  me  to  them,  separately;  that 
after  the  testimony  had  been  given,  it  was  carefully  read  over  to  them, 
approved,  and  signed  by  them.  They  are  both  old  men,  men  of  good 
reputation  in  the  community.  I  have  known  them  for  more  than 
twenty  years.  Both  of  them  are  intimately  conversant  with  the  man- 
ners, circumstances,  &c.,  of  the  old  French  population.  Mr.  Knaggs, 
a  farmer  all  his  life  ;  his  memory  as  to  times  and  places  is  indistinct. 
Mr.  Durocher  has  been  intimately  associated  with  the  business  of  the 
county  and  community  here  since  the  last  war,  and  his  memory  is 
more  distinct. 

In  testimony  whereof,  I  have  hereto  set  my  hand  and  affixed  the 

seal  of  the  circuit  court  of  the  county  of  Monroe,  my  official 
[L.  s.]      seal,  at  the  city  of  Monroe,  this  15th  day  of  October,  A.  D. 

1859. 

TITUS  BABCOCK, 
County  Clerk,  Monroe  County,  Michigan. 

Monroe,  October  15,  1859. 

I  further  certify,  in  connexion  with  the  foregoing,  and  authenticated 
by  the  above  seal,  that  I  have  examined  the  records  of  the  probate 
office,  and  find  that  Elizabeth  Anderson,  widow,  and  Alexander  D. 
Anderson,  in  August,  A.  D.  1840,  were  appointed  joint  administrators 
on  estate  of  John  Anderson,  deceased.  I  have  also  examined  a  number 
of  the  Monroe  Commercial,  a  paper  published  in  this  place,  dated 
February  9,  1854,  containing  an  obituary  notice  of  the  death  of 
Elizabeth  Anderson  on  the  6th  of  February,  1854,  which  time  also 
corresponds  with  my  own  knowledge  of  the  time  of  her  death.  From 
the  record  it  appears  that  all  the  local  business  of  the  estate  was 
settled  previous  to  her  death,  and  I  can  find  no  record  of  the  appoint- 
ment of  any  other  person  or  persons. 

TITUS  BABCOCK, 

County  Clerk. 


in  the  codrt  of  claims  of  the  uniied  states. 

Alexander  D.  Anderson  vs.  The  United  States. 

Be  it  remembered  that  on  this  third  day  of  December,  A.  D.  1859, 
before  me,  Talcott  Ewing,  United  States  circuit  court  commis- 
sioner for  the  district  of  Michigan,  at  Monroe,  county  of  Monroe,  in 
said  district,  personally  appeared  before  me  Alexander  D.  Anderson, 
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and  represented  nnto  me  that  the  testimony  of  Antoine  Campau, 
Alexis  P.  Navarre,  Robert  P.  Navarre,  Francis  Sanscraint,  Antoine 
Bourgard,  was  material  and  necessary  for  claimant  to  establish  his 
claim  therein,  and  thereupon  said  Alexander  D.  Anderson  requested 
me  forthwith  to  take  the  testimony  of  said  Antoine  Campau,  by  de- 
position, to  be  used  as  evidence  in  the  proof  of  said  claim,  in  behalf 
of  said  claimant.  And  William  A.  Moor,  ^q.,  attorney  and  solicitor 
for  and  in  behalf  of  the  United  States,  appearing  also  before  me  at 
said  time  and  place,  and  consenting  that  said  deposition  might  be 
taken  and  read  as  aforesaid,  waiving  all  objection  as  to  informality  or 
insufficiency  of  notice,  and  reserving  all  objection  as  to  materiality, 
competency,  or  admissibility,  I  have  therefore  proceeded  to  take 
the  following  depositions  in  the  presence  of  the  said  Alexander  D. 
Anderson,  esq.,  claimant,  and  William  A.  Moor,  attorney  as  aforesaid; 
and  the  deponents,  having  been  by  me  first  carefully  examined  and 
cautioned,  and  duly  sworn  to  testify  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  in  the  matter  of  said  claim,  did,  in  answer  to 
the  questions  and  cross-questions,  depose,  testify,  and  say  as  follows, 
to  wit: 

Question  1.  What  is  your  name? 

Answer.  Antoine  Campau. 

Question  2.  What  is  your  age  ? 

Answer.   Eighty-three  years  of  age. 

Question  3.  What  is  your  occupation  ? 

Answer.  A  farmer. 

Question  4.  What  is  the  place  of  your  residence,  and  what  has  it 
been  for  the  year  last  past  ? 

Answer.  I  now  reside  in  the  city  of  Monroe,  and  have  for  the  past 
fifty  years  and  upwards. 

Question  5.  Have  you  any  interest,  direct  or  indirect,  in  the  result 
of  this  claim,  which  is  the  subject  of  inquiry? 

Answer.    None. 

Question  6.  Are  you,  in  any  degree,  related  to  the  claimant  ? 

Answer.  No. 

Question  7,  Did  you  reside  on  the  River  Raisin,  or  vicinity,  during 
the  war  with  Great  Britain  in  eighteen  hundred  and  twelve. 

Answer.  Yes. 

Question  8.  Were  you  then  acquainted  with  Colonel  John  Anderson  ? 

Answer.  "Yes. 

Question  9.  Do  you  know  where  he  lived  at  that  time,  before  and 
during  the  w^ar  ? 

Answer.  Within  a  few  rods  east  of  the  stockade,  so  called  at  that 
time;  which  stockade  was  on  the  north  side  of  the  River  Raisin,  in 
the  city  of  Monroe,  Michigan,  opposite  the  Monroe  street  bridge. 

Question  10.  Were  you  acquainted  with,  or  had  you  knowledge  of 
his  property  and  buildings  at  that  time  ? 

Answer.  Yes. 

Question  11.  Was  he  the  occupant  and  reputed  owner  of  said  build- 
ings? 
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Answer.  Yes ;  he  was  the  occupant,  and  it  was  well  known  they 
were  his. 

Question  12.  What  kind  of  buildings  were  they? 

Answer.  It  was  a  building  with  wings,  built  of  pine,  and  well  built 
and  finished.  The  building  was  sixty  feet  front,  including  wings; 
main  building  was  thirty  feet  square,  and  a  frame  building;  the  wings 
were  block,  or  square  log  buildings.  The  main  building  a  story  and 
one-half,  and  wings  of  the  same  height.  The  depth  of  the  wings 
was  the  same  to  appearance  as  that  of  the  main  building  just  men- 
tioned— i.  c,  30  feet. 

Question  13.  What  were  these  buildings  worth? 

Answer.  I  should  judge  the  buildings  were  together  worth  at  least 
three  thousand  dollars.  It  was  then  very  difficult  to  obtain  building 
materials,  as  everything  was  dear,  and  mostly  brought,  from  necessity, 
from  Detroit — the  siding,  and  shingles,  and  nails,  and  paints,  and,  in 
fact,  all  building  material,  except  frame  and  logs. 

Question  14.   Was  the  building  painted? 

Answer.  The  main  building  was  painted  white,  with  green  blinds; 
thinks  the  wings  were  not  painted. 

Question  15.  Do  you  know  anything  about  the  personal  property 
of  said  Colonel  John  Anderson  at  that  time  ? 

Answer.  His  house  was  well  furnished;  that  portion  thereof  used 
as  a  dwelling. 

Question  16.  Do  you  know  whether  he  had  a  store  of  goods,  wares, 
and  merchandise;  and  what  did  the  stock  of  goods  consist? 

Answer.  Yes;  he  had  a  stock  of  goods  consisting  of  dry  goods, 
liquors,  and  groceries,  at  the  commencement  of  the  war,  and  at  the 
time  of  Hull's  surrender. 

Question  IT.   Can  you  state  what  the  stock  of  goods  was  worth  ? 

Answer.  I  was  often  in  the  store  at  that  time;  it  is  difficult  to  esti- 
mate exactly;  everything  was  enormously  high;  there  was  upwards 
of  two  thousand  dollars  worth  of  merchandise;  should  think  there 
was  one  thousand  dollars  worth  of  liquors;  should  think,  including 
whole  stock,  embracing  merchandise  and  liquors,  there  was  upwards 
of  two  thousand  dollars  in  value. 

Question  18.  Do  you  know  whether  he  then  had  any  quantity  of 
wheat,  flour  and  grain,  and  provisions  ? 

Answer.  He  had  a  large  quantity  of  flour,  wheat,  grain,  and  pro- 
visions; he  cultivated  his  own  farm  and  purchased  from  others;  he 
was  regarded  as  rich. 

Question  19.  What  was  their  value? 

Answer.  I  cannot  estimate  them. 

Question  20.  Do  you  mean  to  be  understood  that  he  had  this  prop- 
erty at  the  time  of  the  surrender  ? 

Answer.  Yes. 

Question  21.  Do  you  know  of  his  having,  at  that  time,  cattle  and 
horses  ? 

Answer.  He  had  cattle,  horses,  and  swine;  had  fine  horses;  I  don't 
know  how  many;  had  one  fine  racing  horse;  his  racing  horse  was 
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worth  one  hundred  dollars,  and  ordinary  horses  were  worth  fifty 
dollars. 

Question  22.  Do  you  know  what  became  of  the  property  heretofore 
described  ? 

Answer.  The  cattle  the  Indians  killed;  the  horses  and  other  prop- 
erty the  Indians  took  away,  which  I  know,  as  I  saw  them  plundering; 
two  Indians  came  to  my  house  and  insisted  upon  my  going  with  them, 
and  I  went  to  the  house  with  them  and  saw  them  in  the  act  of  plun- 
dering and  carrying  oflF  the  property. 

Question  23.  Was  Colonel  John  Anderson  in  the  military  service 
of  the  United  States  at  that  time  ? 

Answer.   Certainly;  he  was  colonel. 

Question  24.  Do  you  know  whether  there  were  arms  and  stores  of 
the  American  army  stored  there  at  that  time — i,  e.,  the  time  it  was 
plundered? 

Answer.  There  were. 

Question  25.  Do  you  know  of  your  own  knowledge  what  the  stores 
consisted  of,  and  who  placed  them  there  ? 

Answer.  They  were  muskets  and  guns  that  were  sent  to  him  for 
the  purpose  of  furnishing  the  militia;  they  were  sent  from  Detroit. 

Question  26.  Do  you  know  the  stables  were  at  that  time  used  for 
government  purposes  ? 

Answer.  They  were  occupied  by  a  company  of  cavalry;  cannot 
state  by  whose  orders;  the  company  were  stationed  in  the  fort,  the 
horses  in  Colonel  Anderson's  stables. 

Question  27.  Do  you  know  why  they  plundered  the  store  and  car- 
ried away  the  property. 

Answer.  When  the  English  and  Indians  came  they  plundered 
everywhere. 

Question  28.  Do  you  know  any  particular  reason  why  they  plun- 
dered the  store  of  Colonel  Anderson  ? 

Answer.  The  English  and  Indians  regarded  Colonel  Anderson  as 
on  the  side  of  the  Americans. 

Question  29.  Do  you  know  what  disposition,  if  any,  they  made  of 
the  house  after  plundering  it? 

Answer.  They  burned  it  in  the  spring  of  eighteen  hundred  and 
thirteen. 

Question  30.  What  time  in  the  yejir  eighteen  hundred  and  twelve 
was  the  plundering  of  the  house  and  store  as  above  stated  ? 

Answer.  The  house  was  plundered  the  latter  part  of  August  or  the 
forepart  of  September,  in  the  year  eighteen  hundred  and  twelve. 

Question  31.  Did  you  see  the  house  and  store  when  it  was  burning, 
and  by  whom  was  it  burned  ? 

Answer.  I  saw  the  buildings  in  flames  and  the  hostile  Indians  there. 

Question  32.  Did  you  hear  their  declarations  at  that  time  as  to 
why  they  burned  it  ? 

Answer.  They  said  they  were  burning  it  because  Colonel  Ander- 
Bon  was  an  American. 

Question  33.  Who  occupied  the  premises  from  August,  or  the  time 
of  the  plundering,  to  the  time  of  burning  ? 
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Answer.  The  hostile  Indians. 

Question  34.  Where  was  Colonel  Anderson  while  the  Indians  oc- 
cupied said  premises? 

Answer.  Colonel  Anderson  was  away;  thinks  at  Detroit;  was  taken 
by  Captain  Elliot,  of  the  British  army,  on  reflection,  to  Maiden. 

Question  35.  Do  you  know  whether,  in  the  intervening  time  be- 
tween the  plundering  and  burning,  said  premises  were  at  any  time 
occupied  by  American  soldiers  ? 

Answer.  At  the  time  of  the  battle  on  the  River  Raisin,  in  the  winter 
of  eighteen  hundred  and  thirteen,  some  spies  in  the  American  ser- 
vice quartered  in  said  buildings,  and  after  the  defeat  of  General 
Winchester  it  was  again  occupied  by  the  enemy. 

Cross-examination. 

Question  1.  Do  you  know,  of  your  own  knowledge,  that  Colonel 
Anderson  owned  the  buildings  and  stores  referred  to  above. 

Answer.  Yes.     He  was  the  reputed  owner. 

Question  2.  Were  the  arms  stored  at  Colonel  Anderson's  for  sale? 

Answer.  No;  they  were  for  the  militia. 

Question  3.  Did  you  ever  see  any  inventory  or  estimate  of  the 
value  of  the  merchandise  on  paper. 

Answer.  I  never  did. 

Question  4.  Do  yen  know  of  any  other  matter  relative  to  the  claim 
in  question  ?   If  so,  state  it. 

Answer.  I  do  not. 

his 
ANTOINB  +  CAMPAU. 

mark. 

Sworn  to  and  subscribed  before  me  this  3d  day  of  December,  A. 
D.  1869. 

TALCOTT  EWING, 
United  States  Circuit  Court  Commissioner. 


The  examination  was  then  adjourned  to  the  21st  day  of  March, 
1860,  at  10  o'clock  a.  m.,  at  my  office,  in  Monroe,  Michigan;  when 
the  said  Alexander  D.  Anderson,  esq.,  claimant  as  aforesaid,  and 
William  A.  Moore,  esq.,  attorney  for  the  United  States,  appeared 
before  me,  and  I  then  and  there  proceeded  to  take  the  testimony  of 
Alexis  P.  Navarre  and  Robert  P.  Navarre,  who  were  first  by  me 
carefully  examined  and  cautioned  and  duly  sworn  to  testify  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  in  the  matter  of  said 
claim,  and  did,  in  answer  to  the  questions  and  cross-questions,  depose, 
testify,  and  say,  as  follows,  to  wit: 

Question  1.  What  is  your  name? 
Answer.  Alexis  P.  Navarre. 
Question  2.   What  is  your  age  ? 
Answer.  Sixty-nine  years. 
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Question  3.  What  is  your  occupation  ? 

Answer.  Farmer. 

Question  4.  What  is  the  place  of  your  residence,  and  what  has  it 
been  for  the  year  last  past  ? 

Answer.  Prenchtown,  county  of  Monroe,  and  State  of  Michigan. 

Question  5.  Where  did  you  reside  during  the  war  of  1812? 

Answer.  On  the  River  Raisin,  about  60  rods  from  the  stockade  or 
fort,  and  about  eighty  rods  from  the  residence  of  Colonel  A.nderson. 

Question  6.  Were  you  at  that  time  acquainted  with  Colonel  John 
Anderson  and  his  residence  ? 

Answer.  Yos. 

Question  7.  Who  owned  the  buildings  and  land  where  Colonel  John 
Anderson  then  lived  ? 

Answer.  Colonel  John  Anderson. 

Question  8.  Describe  the  buildings. 

Answer.  The  central  building  was  a  story  and  a  half  frame  build- 
ing, thirty  feet  front,  with  two  wings,  one  on  each  side,  15  or  18  feet 
front  each. 

Question  9.   What  was  the  character  of  the  house  ? 

Answer.  It  was  well  finished,  and  fine  house;  the  best  house  on 
the  river. 

Question  10.   What  was  it  worth  at  that  time  ? 

Answer.  Three  thousand  dollars. 

Question  11.   Who  occupied  the  house  at  that  time? 

Answer.   Colonel  John  Anderson,  with  his  family,  as  his  residence. 

Question  12.   What  was  Colonel  John  Anderson' s  principal  business  7 

Answer.  He  was  a  merchant,  and  carried  on  his  farm. 

Question  13.   Do  you  know  of  what  his  personal  property  consisted? 

Answer.  Yes;  merchandise,  household  furniture,  merchandise  of 
every  description,  provisions,  grain,  cattle,  horses,  and  hay. 

Question  14.  What  was  its  value  ? 

Answer.  Should  think  it  was  worth  three  thousand  dollars. 

Question  15.   Do  you  know  what  became  of  that  property. 

Answer.  It  was  plundered  by  the  Wyandotte  and  Pottawatomie 
Indians,  who  were  the  allies  of  the  British  during  that  war,  some 
time  in  the  latter  part  of  August,  in  the  year  1812. 

Question  16.  After  the  personal  property  was  first  plundered,  in 
whose  possession  was  the  buildings  and  property  ? 

Answer.  Immediately  after  the  plundering,  I  should  say  about  one 
week  after  it,  the  father  of  deponent  was,  by  the  direction  of  Colonel 
Anderson,  put  in  possession  of  the  buildings  to  keep  charge  of  them. 

Question  17.  Were  the  buildings  afterwards  destroyed;  if  so, 
when  and  by  whom  ? 

Answer.  They  were  burned  in  the  spring  or  the  first  of  summer 
of  1813  by  the  same  Indians  that  had  previously  plundered  the 
buildings. 

Question  18.  Do  you  know  by  whom  it  was  burned? 

Answer.  I  do  know.  I  was  going  with  another  man  up  to  the 
building ;  saw  the  smoke,  and  the  building  on  fire,  and  the  Indians 
leaving  it.     It  was  set  on  fire  about  six  o'clock  in  the  evening,  in  the 
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middle  of  the  main  building.  Saw  the  Indians  coming  out  of  the 
house  immediately  after  it  was  set  on  fire.  I  knew  personally  one 
of  the  Indians,  that  he  was  one  of  the  Indians  who  acted  with  the 
British. 

Question  19.  How  was  Colonel  Anderson  employed  at  that  time  ? 

Answer.  At  the  commencement  of  the  war  he  was  appointed  the 
colonel  of  the  regiment  of  militia  in  the  service  of  the  United  States  ; 
deponent  was  one  of  the  privates  in  the  militia  company,  and  sub- 
sequently joined  the  cavalry. 

Question  20.  Who  had  command  and  control  of  the  stockade  and 
military  depot  on  the  River  Raisin  at  that  time  ? 

Answer.   Colonel  John  Anderson. 

Question  21.  Who  was  the  quartermaster  thereof? 

Answer.  Duncan  Reid. 

Question  22.  Were  there  any  arms  or  munitions  of  war  belonging 
to  the  United  States  at  this  military  post? 

Answer.  There  were. 

Question  23.  Where  were  they  kept  and  stored  ? 

Answer.  Some  of  them  were  kept  in  the  block-house  in  the  stock- 
ade, and  some  of  them  in  the  house  of  Colonel  Anderson  that  was 
burned. 

Question  24.  Do  you  know  whether,  at  the  time  of  the  surrender, 
there  were  in  those  buildings  of  Colonel  Anderson  any  arms  or  mu- 
nitions of  war  belonging  to  the  United  States  ? 

Answer.  There  were. 

Question  25.  Do  you  know,  of  your  own  knowledge,  whether  any 
persons  or  soldiers  in  the  employ  of  the  United  States  occupied  the 
house  or  buildings  of  Colonel  John  Anderson  Bt  the  time  of  Win- 
chester's defeat  ? 

Answer.  Yes  ;  there  were  six  soldiers  acting  as  spies  for  the 
American  army ;  and  on  the  defeat  of  General  Winchester  the  spies 
left,  making  their  escape  through  the  windows  on  the  retaking  by 
the  British. 

Question  26.  On  the  escape  of  the  spies  did  the  English  come 
again  into  the  possession  of  the  buildings  ;  and  how  long  did  they 
hold  possession  ? 

Answer.  Yes  ;  they  did,  and  continued  to  occupy  until  within  a 
day  or  two  before  it  was  burned  by  the  Indians. 

ALEXIS  P.  +  NAVARRE. 

mark. 

Sworn  to  and  subscribed  before  me  this  21st  day  of  March,  A.  D. 
1860. 

TALCOTT  EWING, 
U.  IS.  Court  Commissioner. 

1st  cross- question.    Why  do  you  think  the  buildings  of  Colone' 
Anderson  that  were  burned  were  worth  three  thousand  dollars  ? 
Answer.  I  was  a  carpenter,  and  the  year  before  the  war  I  helped 
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build  a  house  for  Captain  La  Croix,  which  cost  twenty-eight  hun- 
dred dollars,  and  it  was  not  as  good  a  house  as  Colonel  Anderson's. 

2d  cross-question.  How  do  you  make  the  furniture  and  personal 
property  worth  twenty-five  hundred  dollars  ? 

Answer.  He  had  a  stock  of  goods,  household  furniture,  grain, 
horses,  and  cattle,  carriage,  saddles,  and  bridles,  and  harness. 

3d  cross- question.  How  many  goods  had  he  in  the  store? 

Answer.  I  never  saw  an  inventory  ;  was  in  the  store  nearly  every 
day  ;  had  a  good  stock  ;  should  think  he  had  over  one  thousand  dol- 
lars worth.  He  had  fourteen  cows,  ten  or  twelve  horses,  and  some 
of  them  very  valuable. 

4th  cross- question.  What  became  of  the  property? 

Answer.  The  Wyandotte  and  Pottawatomie  Indians  carried  the 
property  oflF ;  was  present ;  saw  them  in  the  act  of  taking  and  leaving  ; 
they  did  not  burn  any  buildings  at  this  time. 

5th  cross-question.  Were  there  any  British  here  at  that  time  ? 

Answer.  They  were  not  at  the  store,  but  about  three-quarters  of 
a  mile  down  the  river  ;  there  were  a  number  of  Frenchmen  acting 
with  the  British  that  took  part  in  plundering.  I  saw  them  with  a 
part  of  the  property  plundered. 

6th  cross- question.  When  did  the  spies  quarter  in  Colonel  Ander- 
son's buildings? 

Answer.  In  the  winter,  after  the  plundering,  off  and  on  at  different 
times,  but  stayed  no  great  length  of  time  ;  not  to  exceed,  at  one  time, 
more  than  three  days. 

7th  cross-question.  When  were  the  buildings  burned? 

Answer.  Think  they  were  burned  in  the  month  of  May  or  June, 
in  the  year  1813. 

8th  cross-question.  What  arms  and  ammunition  were  kept  in  the 
house  of  Colonel  Anderson ;  and  did  you  see  any  there  before  the 
goods  were  plundered? 

Answer.  I  don't  recollect  of  seeing  any  until  after  my  father  took 
charge  of  it. 

9th  cross-question.  How  many  did  you  see  when  your  father  was 
in  charge  ? 

Answer.  Saw  five  or  six  ;  there  may  have  been  more. 

10th  cross-question.  Do  you  know  who  put  them  there  ? 

Answer.  I  do  not. 

11th  cross-question.  Did  you  ever  see  any  in  the  store  while  he 
was  in  trade,  and  before  he  was  plundered  ? 

Answer.  I  do  not  recollect. 

12th  cross-question.  Did  you  ever  get  any  guns  or  cartridges  at 
any  place,  at  that  time,  other  than  at  the  fort  and  the  barracks,  and 
where  the  soldiers  were  quartered  ? 

Answer.  I  got  cartridges  at  the  store  on  orders  from  my  ofiicers, 
and  saw  others  get  guns  from  Colonel  Anderson's  store. 

13th  cross- question.  Do  you  know  where  Colonel  Anderson  got  the 
guns  and  cartridges,  and  did  you  go  there  more  than  once  for  either? 

Answer.  Do  not  know  where  he  got  them,  and  did  not  go  myself 
but  once. 
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14th  cross- question.  Do  you  know  of  any  other  matter  or  thing 
relative  to  the  claim  in  question  ?     If  you  do,  state  it. 

Answer.  No  ;  unless  it  was  that  I  saw  the  Indians  bring  a  drum 

that  had  been  used  by  the  Americans  out  of  the  house  at  the  time  it 

was  plundered. 

his 

ALEXIS  P.  X  NAVARRE. 

mark. 

Sworn  to  and  subscribed  before  me  this  21st  day  of  March,  A.  D, 
1860. 

T.  EWING, 
Circuit  Court  Commissioner. 


Depositiim  of  B.  F.  Navarre. 

Question  1.  What  is  your  name? 

Answer.  Robert  F.  Navarre. 

Question  2.  What  is  your  age  ? 

Answer.  Sixty-eight  years. 

Question  3.  What  is  your  occupation  ? 

Answer.  Farmer. 

Question  4.  What  is  the  place  of  your  residence,  and  what  has  it 
been  for  the  year  last  past  ? 

Answer.  Township  of  Monroe,  Monroe  county,  State  of  Michigan. 

Question  5.  Where  did  you  live  during  the  war  of  1812  ? 

Answer.  On  the  south  side  of  River  Raisin,  opposite  the  residence 
of  Colonel  John  Anderson.  It  was  then  called  the  district  of  Erie, 
Territory  of  Michigan. 

Question  6.  Were  you  at  that  time  acquainted  with  Colonel  John 
Anderson  and  his  residence  ? 

Answer.  Yes;  saw  him  twenty  times  a  day,  usually.  He  lived  on 
the  opposite  side  of  the  River  Raisin  from  my  father's  house,  in  what 
was  then  called  Frenchtown. 

Question  7.  Who  owned  the  buildings  and  land  where  Colonel 
John  Anderson  then  lived  ? 

Answer.   Colonel  John  Anderson. 

Question  8.  Describe  the  buildings. 

Answer.  The  central  building  was  a  story  and  a  half  frame  build- 
ing, thirty  feet  front,  with  two  wings,  one  on  each  side,  15  or  18  feet 
front  each. 

Question  9.  What  was  the  character  of  the  house  ? 

Answer.  It  was  well  finished,  and  one  of  the  best  houses  in  the 
county  at  that  time. 

Question  10.   What  was  it  worth  at  that  time  ? 

Answer.  It  was  worth  then  three  thousand  dollars. 

Question  11.  How  do  you  judge  as  to  value? 

Answer.  I  know  that  building  materials  were  then  very  high,  and 
mechanics'  labor  was  also  very  high  at  that  time. 
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Qaestion  12.  Were  you  acquainted  with  the  personal  property  of 
said  Colonel  Anderson?    If  so,  what  was  its  value? 

Answer.  I  cannot  particularize.  Should  judge  the  contents  of  the 
buildings,  all  I  had  knowledge  of,  were  worth  twenty-five  hundred 
dollars. 

Question  13.  What  did  it  consist  of? 

Answer.  Merchandise,  furniture,  (household,)  goods,  cattle,  horses, 
wagons,  sleighs,  grain,  liquors,  provisions. 

Question  14.  Do  you  know  what  became  of  that  property? 

Answer.  It  was  destroyed  by  the  British  and  Indians  in  the  fall  of 
1812 ;  during  or  about  harvest  time  the  surrender  of  Hull  took  place, 
as  near  as  I  can  recollect,  and  it  was  very  soon  thereafter  that  the 
property  was  destroyed. 

Question  15.  After  the  personal  property  was  first  destroyed,  in 
whose  possession  was  the  buildings  and  property? 

Answer.  At  first  they  were  in  the  possession  or  control  of  Duncan 
Reed,  a  half  brother  of  Colonel  John  Anderson — think  two  or  three 
weeks ;  the  Indians  then  came  and  took  these  goods  that  were  left, 
they  (the  Indians)  having  previously  taken  the  remainder  of  the  stock. 
The  troops — the  British  troops — then  took  possession  and  quartered 
in  the  buildings. 

Question  16.  Were  the  buildings  afterwards  destroyed?  If  so, 
when  and  by  whom? 

Answer.  They  were  destroyed  by  the  Indians,  who  were  the  allies 
of  the  British  ;  and  by  the  orders  of  British  officers,  as  it  was  then 
talked  by  the  folks  around,  they  were  burned. 

Question  17.  How  was  Colonel  Anderson  employed  at  that  time  ? 

Answer.  He  was  in  command  of  a  regiment  of  militia  before  the 
war,  and  he  continued  so  in  the  time  of  the  war;  was  in  command  of 
the  second  regiment  at  the  time  of  the  surrender,  and  was  among  the 
prisoners.     I  was  also  among  the  prisoners  under  his  command. 

Question  18.  Who  had  command  and  control  of  the  stockade  at  the 
River  Raisin  and  military  depots  ? 

Answer.   Colonel  John  Anderson. 

Question  19.  Who  was  the  quartermaster  under  Colonel  Anderson  ? 

Answer.  Duncan  Reed. 

Question  20.  Were  there  any  arms  or  munitions  of  war  belonging 
to  the  United  States  at  this  military  post  ? 

Answer.  There  were. 

Question  21.  Where  were  they  kept  and  stored? 

Answer.  They  were  kept — powder,  balls,  and  such  things — ^and 
stored  by  Duncan  Reed  in  the  buildings  of  Colonel  Anderson.  One 
building  was  occupied  by  the  cavalry.  This  building  was  detached 
from  the  main  buildings  and  not  embraced  in  the  estimate  when 
buildings  were  appraised  above,  but  situated  on  the  lands  of  Colonel 
Anderson,  and  near  the  main  buildings. 

Question  22.  Do  you  know  whether,  at  the  time  of  the  surrender, 
there  were  in  those  buildings  any  arms  or  ammunition  of  war  belong- 
ing to  the  United  States  ? 

Answer.  I  do  not  know  what  or  how  many  arms  or  how  much  was 
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in  store  at  the  time  of  the  surrender  at  Dett*oit ;  bnt' remember  that 
about  fifteen  days  before,  Colonel  Anderson  mustered  and  furnished, 
at  these  buildings,  all  the  young  men  who  had  attained  the  age  of 
fourteen  years,  and  then  and  there  equipped  them. 

ROBERT  P.  NAVARRE. 

Sworn  to  and  subscribed  before  me  this  21fit  day  of  March,  1&60. 

TALCOTT  SWING, 
U,  S.  G.  G.  Gommissianer. 

1st  cross-interrogatory.  How  long  had  Colonel  Anderson  occupied 
the  land,  upon  which  the  house  was  built  that  was  destroyed,  before 
the  surrender? 

Answer.  He  had  occupied  it  15  or  20  years  before,  and  purchased 
it  of  my  uncle. 

2d  cross-interrogatory.  How  did  you  know  the  house  was  worth 
$3,000? 

Answer.  I  judge  from  my  knowledge  of  the  price  of  lumber  and 
materials  at  the  time,  which  were  brought  from  Detroit.  He  built 
no  house  at  that  time:  the  lumber  brought  from  Detroit  was  pine 
lumber. 

3d  cross-interrogatory.  What  was  the  value  of  the  merchandise  in 
the  store  ? 

Answer.  About  twelve  hundred  dollars.  I  cannot  tell  only  from 
calling  in  and  seeing  the  goods  there.     I  never  saw  a  list  or  inventory. 

4th  cross-interrogatory.  Were  you  present  when  the  personal 
property  was  destroyed  ? 

Answer.  I  was  at  home  and  saw  the  Indians,  the  allies  of  the 
English,  go  into  Colonel  Anderson's  house  and  carry  them  out.  Col- 
onel Anderson's  house  was  about  60  or  80  rods  from  my  house. 

5th  cross-interrogatory.  Were  there  any  British  troops  there  then? 

Answer.  There  were  none  there  then,  but  there  were  a  few  days 
afterwards. 

6th  cross-interrogatory.  Were  these  goods  all  or  nearly  all  taken 
away  before  the  British  troops  came  there  ? 

Answer.  They  were,  or  nearly  all. 

7th  cross-interrogatory.  Was  there  any  one  in  the  house  after  the 
goods  were  taken  out  and  before  the  arrival  of  the  British  troops? 

Answer.  Duncan  Reed  left  about  the  time  the  goods  were  taken 
away;  do  not  know  whether  any  one  was  there  after,  until  the  British 
troops  took  possessicm. . 

8th  crossMDterrogatory. .  W'faat .  time  did  the  British  troops  take 
possession,,  and  whocomznAudedtbem? 

Answer.  About  the  15th  of . September,  1812;  between,!  think, 
that  time  and  1st  of  October  f6llowihg. 

9  th  cross-interrogatory.  How  loBg  did 'they- stay  there,  and  what 
use  did  they  make  of  it? 

Answer.  They  stayed  there  about  one  month  and  quartered  there. 

10th  cross-interrogatory.  Did  any  one  occcrpy  the  buildings-  after, 
or  between  that  time  and  the  time  they  were  burned? 
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Answer.  I  do  not  remember. 

11th  cross-interrogatory.  Were  you  here  when  the  buildings  were 
burned,  and  who  burned  them? 

Answer.  I  was  here,  and  they  were  burned  by  the  Indians. 

12th  cross-interrogatory.  Where  was  the  fort  or  stockade;  in  what 
direction  from  Colonel  Anderson's  ? 

Answer.  About  50  rods  from  Colonel  Anderson's,  (west,)  on  the 
same  side  of  the  River  Raisin. 

13th  cross-interrogatory.  Were  not  all  the  arms  and  ammunition 
belonging  to  the  government  kept  in  the  stockade  or  fort  ? 

Answer.  A  great  many  were  kept  there. 

14th  cross-interrogatory.  Had  not  Duncan  Reed  and  Colonel  An- 
derson powder  and  lead  and  shot  for  sale,  which  they  kept  in  the 
building  of  Colonel  Anderson. 

Answer.  They  had. 

15th  cross-interrogatory.  Do  you  know  whether  there  was  any  there 
that  was  not  for  sale  ? 

Answer.  Yes,  certainly. 

16th  cross-interrogatory.  How  do  you  know  it? 

Answer.  I  know  by  what  I  saw  going  on,  when,  as  a  soldier,  I 
was  there  supplied  with  powder  and  shot  and  lead  and  cartridges  by 
Duncan  Reed;  these  were  furnished  to  me  at  the  barracks;  I  cannot 
tell  whether  he  brought  them  from  the  store  or  from  the  fort. 

nth  cross-interrogatory.  Were  those  mustered  and  furnished,  as 
stated  in  answer  to  question  22,  by  Colonel  Anderson,  from  the  fort 
or  from  the  store  ? 

Answer.  I  don't  know  whether  they  came  from  the  fort  or  the 
store. 

18th  cross-interrogatory.  Did  Duncan  Reed  live  here,  and  was  he 
in  business  here  before  the  war  of  1812? 

Answer.  He  lived  here;  dont't  know  whether  h^was  in  business 
or  not;  he  lived  with  Colonel  Anderson;  Colonel  Anderson  kept  a 
store  and  I  think  Duncan  Reed  was  his  clerk. 

Direct  examination  resumed. 

Question.  Do  you  know,  of  your  own  knowledge,  whether  the  In- 
dians who  burned  the  buildings  acted  with  the  British  ? 

Answer.  Certainly  they  did;  I  do  know  of  my  own  knowledge. 
The  Wyandotte  tribe  were  here  and  did,  at  that  time,  act  with  tho 
British;  they  were  the  Indians  who  plundered  the  store  and  burned 
the  buildings. 

ROBERT  F.  NAVARRE. 

Sworn  to  and  subscribed  before  me  this  21st  day  of  March,  A.  D. 
1860. 

TALCOTT  EWING, 
171  S.  (7.  C  Commiaeioner 

The  examination  was  then  adjourned  to  the  ninlh  day  of  Junie,  AI 
D.  1860,  at  10  o'clock  a.  m.,  at  my  office  in  Monroe,  Michig&ii;'  when" 
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the  said  Alexander  D.  Anderson,  esq.,  claimant  as  aforesaid,  and 
William  A.  Moore,  esq.,  attorney  for  the  United  States,  appeared 
before  me,  and  I  then  and  there  proceeded  to  take  the  testimony  of 
Francis  Sanscraint  and  Antoine  Bonrgard,  who  were  first  by  me  care- 
fully examined  and  cautioned,  and  duly  sworn  to  testify  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  in  the  matter  of  said  claim, 
and  did,  in  answer  to  the  questions  and  cross-questions,  depose,  tes- 
tify, and  say,  as  follows,  to  wit: 

Question  1.  What  is  your  name  ? 

Answer.  Francis  Sancraint. 

Question  2.  What  is  your  age? 

Answer.  Seventy-four. 

Question  3.  What  is  your  occupation  ? 

Answer.  Farmer. 

Question  4.  What  is  the  place  of  your  residence,  and  what  has  it 
been  for  the  last  year  past  ? 

Answer.  Township  of  Frenchtown,  county  of  Monroe,  State  of 
Michigan;  have  resided  in  said  township  for  twenty-two  years  last 
past;  was  born  in  Detroit;  lived  from  boyhood  on  the  River  Raisin. 

Question  5.  Have  you  any  interest,  direct  or  indirect,  in  the  result 
of  this  claim,  which  is  the  subject  of  inquiry  ? 

Answer.  None  whatever. 

Question  6.  Are  you  in  any  way  or  degree  related  to  the  claimant? 

Answer.  No. 

Question  7.  Where  did  you  reside  during  the  war  of  1812? 

Answer.  In  Monroe,  then  called  Frenchtown,  in  the  district  of 
Brie,  on  River  Raisin. 

Question  8.  Were  you  at  that  time  acquainted  with  Colonel  John 
Anderson;  if  so,  where  did  he  live? 

Answer.  I  was;  he  resided  on  north  side  of  River  Raisin,  near  the 
fort,  nearly  oppijpite  the  present  lower  bridge;  he  lived  about  two 
acres  or  twenty -five  rods  from  the  fort. 

Question  9.  What  property,  if  any,  had  he  at  or  near  there  at  that 
time? 

Answer.  A  farm  and  buildings  thereon,  stock,  furniture,  stock  of 
good;  store  contained  a  general  assortment  of  goods  that  were  then 
wanted  in  this  country. 

Question  10.  Where  were  you  at  the  time  of  the  surrender  of  Gen- 
eral Hull,  in  the  war  of  1812? 

Answer.  I  was  at  the  house  of  Robert  Navarre,  a  near  neighbor  of 
Colonel  John  Anderson,  about  fifteen  or  twenty  rods  distant. 

Question  11.  Who  brought  the  first  news  of  the  surrender,  and 
when  was  it  brought  to  Frenchtown  ? 

Answer.  It  was  Captain  Elliot,  of  the  British  army,  on  or  about 
the  middle  of  August  of  1812,  and  demanded  the  surrender  of  the 
fort  and  property  of  the  United  States.  Captain  Elliot  was  blind- 
folded and  taken  inside  of  the  block-house;  the  fort  and  munitions  of 
war  were,  on  the  following  morning,  surrendered  by  Colonel  John 
Anderson  to  said  Captain  Elliot.  Colonel  John  Anderson  was  then 
aiid  there  taken  prisoner. 
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Qaestion  12,  Were  there  any  troops  there  at  that  time  7 

Answer.  There  was  a  company  of  regulars  under  the  command  of 
Captain  Brush,  of  the  American  army,  at  the  time  Captain  Elliot 
came  and  demanded  a  surrender,  which  company  withdrew  from  the 
fort  during  the  night  while  Captain  Elliot  was  blindfolded  in  the 
block-house. 

Question  13.  Did  Captain  Elliot  then  and  there  take  possession  of 
anything  else;  if  so,  of  what? 

Answer.  When  relieved  from  the  block-house  he  went  to  the  house 
of  Colonel  Anderson  and  received  from  him  arms  and  munitions  of 
war  of  the  United  States  which  were  stored  in  the  out-buildings  of 
Colonel  Anderson,  adjoining  his  residence,  consisting  of  muskets, 
cartridge-boxes,  cavalry  caps,  and  everything  there  belonging  to  the 
United  States. 

Question  14.  What  did  he  do  with  them,  if  anything  ? 

Answer.  He  took  them  to  a  barge.  I  saw  them  placed  there,  and 
saw  them  embark,  and  suppose  they  were  taken  to  Maiden. 

Question  15.  Who  had  Captain  Elliot  with  him,  if  any  one,  at  the 
time  the  surrender  was  demanded  ? 

Answer.  He  had  with  him  two  Wyandotte  Indians  and  John  Baptise 
Sanscraint,  the  brother  of  deponent. 

Question  16.  What,  if  anything,  did  they  do  with  Colonel  Ander- 
son? 

Answer.  They  secreted  him  in  the  garret  of  Joseph  Beaume's 
house,  near  where  the  barge  was  moored,  on  the  bank  of  the  Eiver 
Raisin,  a  little  below  the  fort. 

Question  17.  Why  was  he  secreted  ? 

Answer.  Because,  as  Captain  Elliot  stated,  the  Indians  might  kill 
him. 

Question  18.  What  Indians  ? 

Answer.  The  Ottawa  tribe  of  Indians,  that  were  allies  of  the 
British,  that  were  hourly  expected  to  arrive. 

Qaestion  19.  What  further  was  done  with  Colonel  Anderson,  if 
anything  ? 

Answer.  I  saw  him  the  following  day,  after  the  surrender,  taken 
to  the  barge  by  Captain  Elliot,  and  embark  with  him,  and  I  suppose 
taken  to  Maiden. 

Question  20.  When  did  the  Indians  come,  and  what  did  they  do, 
if  anything  ? 

Answer.  The  forenoon  of  the  same  day  in  which  they  embarked, 
about  twenty  men  under  the  command  of  Captain  Muir,  of  the  British 
army,  with  about  one  hundred  or  one  hundred  and  fifty  Indians, 
(Ottawa  Indians,)  went  to  the  house  of  Colonel  Anderson  and  plun- 
dered, destroyed,  and  carried  away  the  contents,  as  well  as  the  con- 
tents of  store,  consisting  of  household  furniture,  merchandise,  and 
entire  contents  of  the  building;  they  also  took  away  all  the  personal 
property,  consisting  of  horses,  grain,  provisions,  and  whatever  else 
belonged  to  Colonel  Anderson. 

Question  21.  What,  if  anything,  was  done  with  the  buildings  ? 

Answer.  They  took  possession  of  and  kept  control  of  the  buildings, 
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using  them  as  quarters  during  the  folio  wing,  fall  and  winter,  except  a 
short  time  during  the  winter,  when  they  were  occupiedby  the  Amer- 
ican army  under  General  Winchester.  After  the  massacre  of  Win- 
chester, the  British  with  their  allies  retook  possession  of  the  buildings, 
and  remained  in  possession  until  the  approach  of  General  HarriBon, 
of  the  American  army,  with  his  force,  which  was  about  the  first  of 
j  June,  in  tl^e  year  1813,  or  the  forepart  of  summer,  when  they  were 

burned. 

Question  22.  Do  you  know  why  they  burned  it  ? 

(Question  objected  to,  that  it  can  be  but  an  opinion.) 

Answer.  Because  they  (the  Indian  allies  of  the  British)  were  or- 
dered by  Captain  Muir,  when  they  first  came,  in  the  fall  of  1812,  to 
pillage  the  buildings  and  afterwards  burn  them,  because  they  regarded 
it  as  United  States  property,  and  Captain  Muir  so  distinctly  stated. 

Question  23.  Who  did  you  hear  say  it  was  regarded  as  United 
States  property  and  should  be  destroyed  ? 

Answer.  Heard  Mr.  Cadock,  who  was  a  British  officer,  also  Captain 
Caldwell,  of  the  British  militia;  can't  think  of  other  names,  but  it 
was  the  general  expression. 

Question  24.  When  the  buildings  were  burned,  by  whom  were 
they  burned,  and  under  what  circumstances  ? 

Answer.  They  were  burned  by  the  British  Indians,  think  by  part 
of  the  Miamis,  Pottawatomie,  Ottawa  and  Chippewa  Indians.  On 
hearing  of  the  approach  of  the  American  army,  under  General  Har- 
rison, they  burned  the  buildings;  and,  as  they  said,  because  they  bad 
been  directed  to  burn  them  because  they  had  been  used  for  shelter 
for  the  American  army,  (dogs  as  they  called  them.) 

Question  25.  Were  there  other  buildidgs  near  those  of  Colonel 
Anderson  that  were  not  burned;  if  so,  to  whom  did  they  belong,  and 
by  whom  were  they  occupied  ? 

Answer.  There  were.  One  occupied  and  owned  by  Doctor 
Dazette,  and  one  by  Robert  Teuton  Navarre,  which  had  not  been  used 
by  the  American  army. 

Question  26.  Did  you  hear  Captain  Muir  or  Captain  Elliot  give 
any  instructions  or  orders  to  his  soldiers  or  the  Indians  to  burn  or 
destroy  the  buildings  of  Colonel  Anderson,  at  the  time  they  were 
pillaged  ? 

Answer.  I  heard,  at  the  time  of  the  pillaging  of  the  property  of 
Colonel  Anderson,  Captain  Muir  say,  in  reply  to  a  question  asked  by 
Robert  Teuton  Navarre,  **  Can  you  not  restrain  the  Indians  from  de- 
stroying the  property  of  Colonel  Anderson?"  that  he  could  not ;  that 
they  had  promised  the  Indians  the  privilege  of  plundering  and  de- 
stroying all  the  property  that  had  been  occupied  by  or  belonged  to 
the  United  States. 

Question  27.  What  was  the  value  of  the  buildings  burned? 

Answer.  I  should  judge,  from  the  best  of  my  recollection,  they 
were  worth  three  thousand  dollars. 

Question  28.  What  was  the  value  of  the  personal  property  plun- 
dered and  destroyed  ? 

Answer.  I  should  judge  it  to  be  worth  four  thousand  dollars. 
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Cross  examination. 


Question  1.  Was  Colonel  Anderson,  during  the  summer  of  1812, 
doing  a  general  mercantile  business  inFrenchtown?  If  so,  how  long 
had  he  been  thus  engaged]? 

Answer.  He  was,  and  had  been  for  several  years. 

Question  2.  How  long  had  there  been  a  fort  and  stoCkade  as 
there  then  was  at  Frenchtown  ? 

Answer.  About  one  year  before  the  pillaging. 

Question  3.  Had  Colonel  Anderson  been  trading  with  the  Indians 
during  the  time  he  was  engaged  in  trade  ? 

Answer.  He  had  with  the  Indians  and  inhabitants. 

Question  4.  Did  Colonel  Anderson  keep  powder,  shot,  lead  and 
guns  for  sale  ? 

Answer.  He  had  a  general  assortment  of  goods — had  powder, 
shot,  lead,  and  guns  for  hunting. 

Question  5.  Were  you  at  this  fort  when  Captain  Elliot  first  came 
to  the  fort  and  demanded  the  surrender  thereof? 

Answer.  I  was  near  there,  and  saw  him  when  he  came. 

Question  6.  Did  you  remain  there  until  after  the  buildings  and  store 
were  pillaged? 

Answer.  I  did,  and  was  present  the  next  day  when  Captain  Elliot 
was  brought  out  of  the  block-house,  and  saw  him  go  to  the  house  of 
Colonel  Anderson. 

Question  7.  What  did  you  see  Captain  Elliot  receive  at  the  house 
of  Colonel  Anderson?  • 

Answer.  Muskets,   cartridge-boxes,  pistols  and  some  other  things. 

Question  8.  Do  you  know  who  put  them  in  the  house  of  Colonel 
Anderson,  and  were  they  not  there  for  sale? 

Answer.  They  were  not  there  for  sale,  but  were  brought  there  the 
night  before  by  the  company  under  command  of  Captain  Brush,  being 
things  they  could  not  take  with  them. 

Question  9.  Who  pillaged  the  store  and  house  of  Col.  Anderson  ? 

Answer.  The  Indians,  composed  of  different  tribes,  who  came  with 
Captain  Muir,  and  were  hostile  Indians. 

Question  10.  Were  any  lives  taken  at  the  time  df  the  pil- 
laging? 

Answer.  There  was  one  man  killed  soon  after  the  plundering,  but 
no  general  slaughter. 

Question  11.  Were  there  any  other  houses  plundered  in  French- 
town  at  that  time  ? 

Answer.  No. 

Question  12.  Were  there  any  other  trading  places  or  stores  in 
Frenchtown,  at  that  time  ? 

Answer.  There  were  some  small  stores,  but  they  were  not  plun- 
dered. 

Question  13.  Were  there  any  other  houses  burned  at  the  time  or 
about  the  time  of  the  burning  of  the  houses  of  Colonel  Anderson? 

Answer.  There  were  not. 
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Question  l4.  Were  there  any  other  as  good  houses  and  buildings 
at  the  time,  as  those  of  Colonel  Anderson,  in  Frenchtown  ? 

Answer.  No  ;  the  remainder  were  farm  houses. 

Question  15.  Were  there  any  others  than  Colonel  Anderson  who 
left  here  at  that  time? 

Answer.  All  the  other  inhabitants  remained  here  that  were  not  in 
service. 

Question  16.  Were  any  of  the  company  under  Captain  Brush,  resi- 
dents of  Frenchtown? 

Answer.  I  do  not  know.     The  company  was  a  company  of  regulars. 

Question  17.  Were  there  other  prisoners  taken  besides  Colonel 
Anderson  ? 

Answer.  None  others. 

Question  18.  When  the  fort  was  surrendered  here  by  Colonel  An- 
derson, was  the  block-house  destroyed  ? 

Answer.  It  was  not  then. 

Question  19.  Was  it  burned  when  the  buildings  of  Colonel  Ander- 
son were  burned  ? 

Answer.  It  was  not.  but  it  was  burned  the  previous  winter,  at  the 
time  of  the  defeat  of  General  Winchester. 

Question  20.  Were  the  Indians  who  burned  the  buildings  the  same 
Indians  that  plundered  them  ? 

Answer.  I  don't  know. 

Question  21.  Why  do  you  think  the  buildings  burned,  of  Colonel 
Anderson,  were  worth  three  thousand  dollars  ? 

Answer.  I  had  knowledge  of  the  value  of  lumber  and  building 
materials  ;  know  that  they  were  very  high ;  that  they  were  all  brought 
from  Detroit. 

Question  22.  Did  you  ever  see  any  inventory  or  list  of  the  goods 
and  personal  property  of  Colonel  Anderson  ? 

Answer.  I  never  saw  any;  I  only  judge  from  what  I  saw  then,  with 
my  knowledge  of  the  price  asked,  and  for  which  they  were  usually 
sold  at  that  time. 

Question  23.  Do  you  know  any  other  matter  or  thing  relating  to 
the  claim  in  question  ?    If  so,  state  it. 

Answer.  I  do  not,  that  occurs  to  me. 

his 

FRANCIS  X  SANCRAINT. 

mark. 

Sworn  to  and  subscribed  before  me  this  9th  June,  1860. 

TALCOTT  EWING, 

U.  S.  a  C.  ComW 


Deposition  of  Antoine  Bourgard. 

Question  1.  What  is  your  name? 
Answer.  Antoine  Bourgard. 
Question  2.  What  is  your  age  ? 
Answer.  Sixty-nine  years. 
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Qacstion  3.  What  is  your  occupation  ? 

Answer.  Parmer. 

Question  4.  What  is  the  place  of  your  residence,  and  what  has  it 
been  for  the  past  year  ? 

Answer.  About  one  mile  and  a  half  north  of  the  River  Raisin,  in 
Frenchtown. 

Question  6.  Have  you  any  interest,  direct  or  indirect,  in  the  result 
of  this  claim  which  is  the  subject  of  inquiry  ? 

Answer.  No. 

Question  C.  Are  you  in  any  degree  related  to  the  claimant? 

Answer.  No. 

Question  7.  Where  did  you  reside  during  the  war  of  1812? 

Answer.  About  15  or  20  rods  west  of  the  fort. 

Question  8.  Did  you  know  Colonel  Anderson  personally  ? 

Answer.  I  did. 

Question  9.  Were  you  present  when  the  store  and  house  of  Colonel 
Anderson  were  plundered  by  the  hostile  Indians,  in  the  summer  of 
1812? 

Answer.  I  was. 

Question  10.  Was  Colonel  Anderson  in  the  habit  of  keeping  stores 
and  ammunition  belonging  to  the  United  States  in  his  storehouse 
during  the  summer  of  1812? 

Answer.  He  was  ;  they  were  placed  there  for  the  purpose  of  de  - 
livery  to  the  militia. 

Question  11.  Was  he  then  acting  as  commanding  officer  at  the  fort? 

Answer.  He  was  called  Colonel,  and  commanded  all  the  companies. 

Question  12.  Did  you  ever  see  any  of  the  companies  stationed  here 
receive  their  arms  or  supplies  from  the  store  or  house  of  Colonel  An- 
derson ? 

Answer.  I  have  seen  the  captains  of  different  companies  call  at  the 
Btore  and  receive  muskets  and  accoutrements  for  their  soldiers  or  men 
frequently. 

Croes-examinaiion. 

Question  1.  Do  you  know  where  these  arms  came  from  that  were 
at  the  store  of  Colonel  Anderson  ? 

Answer.  I  don't  know  were  they  came  from;  all  I  know  was  that 
when  required  they  were  furnished  either  then  or  soon  afterwards 
by  Colonel  Anderson. 

Question  2.  Were  these  arms  furnished  to  regular  troops  or  vol- 
unteer companies? 

Answer.  For  the  militia. 

Question  3.  Were  these  companies  formed  here  by  Colonel  Anderson 
for  the  service,  or  was  he  simply  drilling  the  citizens  ? 

Answer.  They  were  organized  militia  companies,  of  one  of  which 
I  was  a  member,  and  which  volunteered  for  a  year  or  during  the  war. 

Question  4.  Of  what  company  were  you  a  member  ? 

Answer.  A  private  in  Captain  Lacroix's  company. 

Question  5.  Were  there  not  arms  and  munitions  stored  in  the  fort 
at  this  time  ? 
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Answer.  Yes. 

Question  6.  Were  they  not  usually  kept  there  ? 
Answer.  Yes. 

Question  7.  Do  you  know  any  other  matter  or  thing  relative  to  this 
claim?    If  so,  state  it. 

Answer.  I  do  not  know  of  anything  that  occurs  to  me  now. 

bis 

ANTOINE  +  BOURGARD, 

mark. 

Sworn  to  and  subscribed  before  me  this  9th  day  of  June,  A.  D.  1860. 

TALCOTT  EWING, 
U.  S,  Circuit  Court  Commiesioner. 

State  op  Michigan,  County  of  Monroe^  ss  : 

On  this  ninth  day  of  June,  A.  D.  1860,  personally  came  Francis 
Sanscraint  and  Antoine  Bourgard,  the  two  last  witnesses  named  in  the 
foregoing  depositions  ;  on  the  21stday  of  March,A.  D.  1860,  personally 
came  Alexis  P.  Navarre,  and  Robert  P.  Navarre,  two  witnesses  named 
in  the  foregoing  deposition  ;  on  the  3d  day  of  December,  A.  D.  1859, 
personally  came  Antoine  Gampeau,  the  first  witness  named  in  the  fore- 
going deposition,  and  after  having  been  first  sworn  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  the  questions  contained 
in  the  within  deposition  were  written  down  by  the  commissioner  and 
then  proposed  by  him  to  the  witness,  and  the  answers  thereto  were 
written  down  by  the  commissioner  in  the  presence  of  the  witness, 
who  then  subscribed  the  depositions  in  the  presence  of  the  commis- 
sioner. Each  of  the  foregoing  depositions  of  Antoine  Gampeau,  Alexis, 
P.  Navarre,  Robert  F.  Navarre,  Francis  Sanscraint,  and  Antoine 
Bourgard,  were  taken  at  the  request  of  Alexander  D.  Anderson,  to 
be  used  in  the  investigation  of  a  claim  against  the  United  States, 
now  pending  in  the  Court  of  Claims,  in  the  name  of  Alexander  D. 
Anderson.  William  A.  Moore,  as  the  attorney  for  and  in  behalf  of 
the  United  States,  did  attend  and  was  present  during  the  whole  of 
the  examination  of  each  of  the  deponents,  on  the  several  specified 
days,  and  did  not  object  thereto. 

TALCOTT  EWING, 
U,  S.  Circuit  Court  Commissioner. 
Fees  of  witnesses  : 

Travel $1  09 

Attendance  •  •  •  • 3  75 

Commission 16  20 


21  04 


Treasury  Department, 
Third  Auditor's  Ojffice,  May  20,  1825. 

Sib:  I  have  received  your  letter  of  the  19th  ult.,  concerning  your 
claim  for  property  destroyed  by  the  enemy  during  the  late  war,  and 
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have  applied  to  the  Clerk  of  the  House  of  Representatives  for  the 
papers  relating  thereto,  bat  they  cannot  be  found  on  his  files. 

A  report  on  your  case  appears  to  have  been  made  by  the  Committee 
of  Clauns  in  1822,  and  all  the  documents  were  printed  by  order  of 
the  House.  This  has  enabled  me  to  see  what  testimony  has  been 
adduced  by  you,  and  that  Claude  Couture,  one  of  your  witnesses, 
has  deposed  as  follows:  * '  That  some  time  after  the  capitulation  of  De- 
troit, I  was  living  in  the  house  of  Colonel  John  Anderson,  and  that 
Captain  William  Elliott  of  the  British  army  came  and  ordered  me 
out;  that  he  was  going  to  take  possession  of  it  for  the  British  troops, 
in  the  name  of  the  King,  as  public  property,  and  that  he  would  burn 
the  said  house  when  he  would  leave  it,  which  to  my  knowledge  they 
did  some  time  before  our  army  came  on ;  and  that  some  furniture, 
grain,  flour,  4&c.,  were  taken  by  the  said  British  troops  while  they 
lived  in  said  Jiouse.'^  From  this  it  would  seem  that  your  buildings 
were  not  destroyed  till  some  time  after  they  had  ceased  to  be  occu- 
pied by  the  American  troops;  and  if  they  were  not,  your  claim  will 
be  wholly  inadmissible  under  the  law  of  the  last  session,  which  au- 
thorizes me  to  settle  claims  for  no  other  buij^ings  than  those  I  shall 
be  satisfied  were  at  the  time  of  destruction  occupied  by  order  of  an 
agent  or  officer  of  the  United  States  as  places  of  deposit  for  military 
or  naval  stores,  or  as  barracks  for  the  military  forces  of  the  United 
States. 

Should  the  above  inference  be  erroneous,  and  your  buildings  in 
point  of  fact  have  been  at  the  time  of  destruction  occupied  by  such 
order  and  in  such  manner  as  before  expressed,  I  will,  on  receiving 
information  from  you  to  that  effect,  send  you  full  instructions  as  to 
the  kind  of  testimony  necessary  to  substantiate  your  claim.  If  the 
inference  be  correct,  the  trouble  and  expense  of  obtaining  further 
evidence  would  be  useless,  as  none  could  render  the  claim  allowable 
by  me. 

Respectfully  your  obedient  servant, 

PETER  HAGNER,  Auditor. 

Col.  JoHK  Andebson, 

Frenchtovm^  Monroe  county^  Michigan  Territory. 


HOUSE  OF  BEPKESENTAHVES,  27th  CONGBESS,  2d  SESSION. 

Rep.  No.  692. 

Mr.  CowEK,  from  the  Committee  of  Claims,  made  the  following 
report: 

The  Commitiee  of  (Jlaims,  to  which  was  rrferred  the  petition  of  John 

Anderson^  report: 

That  this  claim  is  for  compensation  for  a  house  and  store  burnt, 
and  personal  property  destroyed,  by  the  enemy  at  Frenchtown  during 
the  last  war  between  the  United  States  and  Great  Britain,  in  the 
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then  Territory  of  Michigan,  in  consequence,  as  the  petitioner  alleges, 
of  the  military  occupation  of  the  buildings  by  the  United  States. 

This  petition  was  first  presented  and  referred  to  the  Committee  of 
Claims  in  December,  1825,  again  in  December,  1827,  again  in  January, 
1832,  and  again  in  December,  1832.  It  was  uniformly  reported 
against.  Only  one  of  the  adverse  reports  has  been  printed.  The 
printed  report  was  made  in  June,  1832. — (See  5  vol.  Rep.  of  Com. 
No.  492,  of  1st  session  22d  Congress.)  After  this  report  the  petitioner 
took  evidence.  The  object  of  taking  the  additional  evidence  seems 
to  have  been  to  supply  what  the  committee,  in  the  report  of  June, 
1832,  regarded  as  defective  in  the  evidence  then  before  them.  The 
petition  was  again  presented  in  December,  1832,  and  referred  to  the 
same  committee,  with  the  additional  evidence.  The  committee  again 
reported,  December  21,  1832,  adversely. — (See  manuscript  reports 
of  Committee  of  Claims,  vol.  9,  page  6.) 

In  this  last  report  the  committee  express  the  opinion  that  the  ad- 
ditional evidence  shows  that  the  claim,  which  was  doubtful  without 
that  evidence,  clearly  should  not  be  allowed.  The  petitioner  now, 
after  resting  nine  yeai*,  has  again  revived  his  application  for  relief. 
He  has  produced  no  further  or  other  evidence  than  that  which  was 
before  the  committee  when  the  last  report  was  made,  in  December, 
1832. 

The  testimony  taken  in  1832,  after  the  report  of  June  of  that 
year,  proves  that  the  buildings  of  petitioner,  for  the  destruction  of 
which  he  seeks  compensation,  were  taken  possession  of  by  the  troops 
of  the  United  States  in  1812;  that  they  were  occupied  as  a  military 
deposit  until  after  the  surrender  of  General  Hull;  that  they  were, 
shortly  after  that  event,  abandoned  by  the  troops  of  the  United 
States,  some  munitions  of  war  being  left  in  them;  that  the  British 
army  took  possession  of  them  a  few  days  after  the  American  troops 
left  them,  and  occupied  the  buildings  from  the  time  Frenchtown  was 
taken  possession  of  by  that  army  until  General  Winchester  took  pos- 
session of  Frenchtown,  in  the  following  winter.  They  were  again, 
upon  the  defeat  of  Winchester,  taken  possession  of  by  the  British, 
and  occupied  by  them  until  June,  1813,  when,  upon  the  approach  of 
General  Harrison  or  Colonel  Johnson  to  that  place,  the  buildings 
were  abandoned,  set  fire  to,  and  consumed,  by  order  of  the  British 
officers. 

Whether  this  claim  be  allowed  or  not  depends  upon  the  question 
whether  it  is  an  injury  coming  within  the  provisions  of  the  9th  sec- 
tion of  the  act  of  Congress  approved  April  9,  1816.  It  is  not  sup- 
posed that  now,  after  the  principles  of  that  law  have  been  adhered 
to,  in  relation  to  compensations  for  houses  or  buildings  destroyed, 
for  twenty-six  years,  a  new  rule  will  be  adopted.  That  section  pro- 
vides for  compensation  for  houses  or  buildings  destroyed  by  the 
enemy,  **  while  the  same  were  occupied  as  a  military  deposit,  under 
the  authority  of  the  United  States,"  ^'Provided  it  shall  appear  that 
such  military  occupation  was  the  cause  of  its  destruction."  This 
house  was  not  **  occupied  as  a  military  deposit,  under  the  authority 
of  the  United  States,"  at  the  time  it  was  destroyed.     It  is  alleged, 
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and  there  is  evidence  tending  to  prove,  if  it  does  not  satisfactorily 
prove,  that  the  destruction  was  in  consequence  of  the  former  military 
occupation.  The  law  only  provides  for  losses  occasioned  by  destruc- 
tion while  the  property  destroyed  is  so  occupied.  It  must  be  de- 
stroyed while  so  occupied,  because  it  is,  not  because  it  was,  so  occu- 
pied, to  bring  it  within  the  law.  The  reason  for  the  law  is  supposed 
to  be,  that  military  occupation  renders  a  building  the  legitimate  object 
of  destruction  by  an  enemy.  As  it  is  brought  within  this  rule  by  the 
act  of  the  State,  and  is  consequently  destroyed,  the  State  is  bound 
to  pay  for  it.  This  case  has  been  seen  to  be  without  the  letter  of  the 
law.  It  is,  as  the  committee  think,  not  within  the  reason  for  the 
law.  It  ceased  to  be  lawful  for  the  British  army  to  burn  these  build- 
ings the  moment  they  ceased  to  be  occupied,  under  the  authority  of 
the  United  States,  for  a  military  purpose.  While  they  were  so  occu- 
pied, the  destruction  of  them  operated  directly  to  our  injury.  When 
that  occupation  ceased,  we,  as  a  nation,  were  no  more  weakened  by 
their  destruction  than  we  would  have  been  by  the  destruction  of  any 
other  building  equally  favorably  situated  and  constructed  for  military 
use.  The  British  officers  may  have  inferred  that,  because  they  were 
occupied  as  a  military  deposit  in  1812,  they  would  be  again  in  1813, 
when  the  town  fell  into  the  hands  of  the  Americans.  This  inferenqe, 
however  reasonable  and  warranted  by  facts,  would  not  justify  the  de- 
struction of  the  buildings.  To  admit  that  hostile  armies  may,  with- 
out violating  the  rules  of  civilized  warfare,  burn  any  building  which 
they  may  conclude  will  be  appropriated  to  military  use,  if  spared, 
would  operate  to  legalize  every  species  of  devastation  of  property 
which  the  most  barbarous  nations  practice.  The  destruction  would 
be  justified  upon  the  ground  of  belief,  opinion,  inference;  and  no 
power  would  or  could  exist  to  review  and  correct  an  error  in  that 
opinion. 

The  committee,  entertaining  these  views,  do  not  consider  it  neces- 
sary to  consider  the  evidence  as  to  the  value  of  the  buildings.  In 
regard  to  the  personal  property  alleged  to  have  been  destroyed,  it  is 
only  necessary  to  observe  that  the  United  States  never  pay  for  that 
kind  of  property  under  such  circumstances. 

The  committee  recommend  the  rejection  of  the  claim,  and  submit 
the  following  resolution : 

Bescived,  That  the  petitioner  is  not  entitled  to  relief. 


IN  THE  COURT  OF  CLAIMS. 

No.  59L 

Alexander  D.  Anderson  vs.  The  United  States. 

claimants  brief. 

Nature  of  the  Claim. 

Colonel  John  Anderson,  now  deceased,  whose  representative  the 
claimant  is,  resided,  at  the  opening  of  the  war  with  Great  Britain  in 
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1812,  at  the  River  Raisin,  subsequently  so  noted  as  the  scene  of  such 
bloodshed  and  cruelty.     He  was  a  wealthy  man,  a  farmer  and  mer- 
chant, with  a  residence  and  store  in  Frenchtown,  near  the  stockade 
afterwards  occupied  by  Winchester's  troops,   and  amply  supplied 
with  dry  goods,  groceries,  and  liquors  for  an  extensive  traffic  with   a 
large  range  of  country,  as  well  as  horses,  oxen,  cows,  grain,  fodder, 
&c. — (See  pp.  5,  6,  8,  9,  11,  &c.)     He  was  also  colonel  of  the  militia 
in  that  district,  and,  on  the  approach  of  hostilities,  trained  and  cona- 
manded  his  troops  in  active  service,  having  established  a  kind  of 
stockade  for  the  defence  of  Frenchtown,  where  he  resided.     When 
General  Hull  surrendered  the  Territory,  orders  were  sent  to  Colonel 
Anderson  to  surrender  also,  which  he  obeyed.     When  the  enemj^ 
reached  Frenchtown,  the  house  and  premises  of  Colonel  Anderson 
were  at  once  seized  as  a  public  station,  and  therefore  lawful  plunder ; 
and  every  species  of  personal  property  he  owned  was  applied  to  their 
own  use.     They  continued  in  the  occupancy  of  the  buildings  until 
the  approach  of  the  Kentucky  troops  under  Colonel  Lewis  caused 
them,  after  a  battle,  to  fall  back  upon  Maiden.     After  the  subsequent 
defeat  of  General  Winchester,  the  enemy  again  occupied  French - 
town,  and  the  Indians  returned  to  their  old  quarters  at  Colonel  An- 
derson's, which  had  been  again  used  as  a  magazine  of  provisions  for 
the  use  of  our  troops. — (See  depositions  throughout.)     Having  reoc- 
cupied  it,  they  continued  in  the  possession  of  it  until  the  month  of 
June  following,  when  they  burnt  it  to  the  ground,   avowing  as  their 
reason  for  so  doing  that  it  had  been  occupied  by  the  Americans  for 
public  purposes. 

Loss  sustained  by  Cclond  Anderson. 

On  the  15th  November,  1817,  Colonel  Anderson  made  oath  to  the 
amount  of  loss  incurred  by  the  destruction  of  his  property,  and  has 
fixed  it  at  $9,000.  Several  depositions  of  residents  at  Frenchtown, 
the  neighbors  and  associates  of  the  deceased,  fully  support  his  esti* 
mate;  and,  although  some  of  the  witnesses  estimate  the  house  at  lees 
than  the  sum  it  is  rated  at  by  Colonel  Anderson,  yet  the  most  reliable 
of  them  come  up  to  it,  and  one  or  two  go  beyond  it.  The  court  can 
easily,  however,  arrive  at  a  fair  estimate  of  losses  if  they  believe  the 
claim  is  based  on  law  and  justice. 

TKe  law  of  the  case. 

By  the  act  of  April  9,  1816,  section  9,  full  provision  is  made  for 
compensation  in  cases  of  destruction  of  buildings  by  an  enemy  while 
**  occupied  as  a  military  deposit  under  the  authority  of  an  officer  or 
agent  of  the  United  States."  The  proviso  is  signiicant  and  explan- 
atory, viz:  ^'provided  it  shall  appear  that  such  occupation  was  the 
cause  of  its  destruction."  The  evidence  is  full  on  that  point.  The 
enemy  uniformly  declared  their  occupation  of  Colonel  Anderson's 
premises  was  caused  by  its  being  used  by  the  United  States  for  mili- 
tary purposes^  •   Military  accoutrements  for  infantry  and  cavalry  were 
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found  in  the  hoases  and  stables,  and  its  owner  was  an  officer  in  their 
service,  who  saved  his  life  only  by  a  timely  flight.  That  the  destruc- 
tion was  postponed  that  the  enemy  might  enjoy  the  use  of  the  prem- 
ises does  not  change  the  principle.  It  was  certainly  lost  to  Anderson, 
and  as  completely  taken  from  his  possession  as  if  it  had  been  burnt 
on  the  same  day  it  was  seized. 

The  court  is  referred  to  the  report  of  Committee  on  Claims  of 
House  of  Bepresentatives,  1st  session  of  21st  Congress,  Nos.  36,  37, 
38,  and  39,  relating  to  property  destroyed  at  the  same  town  in  conse- 
quence of  having  been  occupied  by  General  Winchester's  troops. 
Although  the  destruction  did  not  occur  while  the  houses  were  in  pos- 
session of  his  troops,  who  were  then  near  Maiden,  in  Upper  Canada, 
yet  it  was  the  consequence  of  the  previous  occupation  by  them. 

Whatever  of  the  personal  property  constituted  supplies  for  the 
troops,  either  for  food  or  forage,  such  as  the  flour,  liquors,  beef,  cattle, 
and  grain  and  fodder,  would  stand  in  the  relation  of  supplies  for  gov- 
ernment use,  and  should  be  paid  for.  The  horses  and  oxen  used  for 
cavalry  service,  or  for  transportation  of  supplies,  which  was  proved 
to  be  the  case  by  more  than  one  witness,  should  also  be  paid  for  as 
being  in  government  service  according  to  acknowledged  precedent. 

The  destruction  or  carrying  off  of  the  furniture  and  goods  in  store 
would  not  perhaps  be  a  clear  case  of  right  to  remuneration  on  the 
part  of  Colonel  Anderson,  were  it  not  for  the  fact  that  they  were  so 
plundered  or  destroyed  because  the  house  in  which  their  owner  kept 
then  was  a  public  station,  and  therefore  it  and  all  of  its  contents  were 
seized  by  the  enemy  because  of  their  occupation  by  the  American 
army.  The  personal  property,  as  well  as  the  dwellings  of  the  citizens 
of  French  town  generally,  were  respected;  and,  unless  they  were  used 
by  government  officers  for  public  use,  were  almost  without  exception 
left  unmolested. 

The  destruction  of  personal  property  found  in  a  building  occupied 
for  military  purposes  has  been  always  regarded  as  resting  on  the 
same  principles  as  the  destruction  of  the  building  itself.  The  appro- 
priation of  the  building  itself  for  the  use  of  the  United  States  for 
military  purposes  being  the  direct  cause  of  the  seizure  and  destruc- 
tion of  personal  property,  and  justifying  the  enemy  in  its  seizure  and 
destmction,  there  is  no  distinction  in  principle  or  practice  between 
the  two  cases.  The  action  of  Congress  in  such  cases  shows  such  to 
be  the  understanding  of  the  government.  The  numerous  cases  at 
Buffalo  and  Black  Rock,  provided  for  by  a  special  act  of  Congress, 
sustain  the  same  principle,  and  show  that  there  has  been  no  distinc- 
tion when  the  building  was  occupied  for  hostile  purposes  and  the 
personal  property  was  contained  in  it: 

ROCKWELL  &  McCALLA, 

Attorneys  for  Claimant 
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in  the  court  of  claims. 
Alexander  D.  Anderson  vs.  The  United  States. 

SOLICITOR'S  brief. 

Claim  for  property  destroyed  by  the  British  during  the  war  of  1812,  at 
JFrenchtoum^  Michigan,  which  belonged  to  his  father ,  the  late  Cohnel 
John  Anderson, 

MATERIAL  FACTS  AS  UNDERSTOOD   BY  THE  SOLICITOR. 

First.  The  plaintiff  demands,  for  himself  and  others,  indemnity  to 
which  he  alleges  John  Anderson,  his  father,  was  entitled,  but  does 
not  prove  that  he  is  the  son  of  John  Anderson,  nor  who  were  the 
children  or  heirs-at-law  of  John  Anderson,  nor  that  he  died  without 
a  will. 

Second.  He  claims  that  John  Anderson  owned  a  house  and  out- 
houses, in  1812  and  1813,  at  French  town,  on  the  River  Raisin,  in 
Monroe  county,  Michigan,  but  makes  no  proof  of  ownership  of  the 
land  on  which  it  stood,  but  leaves  that  to  be  inferred  without  proof. 

Third.  The  record  contains  no  evidence  that  any  portion  of  the  de- 
positions relied  upon  by  the  plaintiflF  were  taken  on  notice,  or  stipula- 
tion, or  were  otherwise  regularly  taken,  so  as  to  be  legal  evidence. 

Fourth.  The  petition  claims  that  John  Anderson  had  in  his  house 
and  store  at  French  town,  in  August,  1812,  the  following  property: 

Household  furniture  of  the  value  of $1, 000 

Merchandise 2, 000 

Grain,  flour,  and  provisions 1. 000 

Money  stored  and  being  in  the  dwelling-house 2, 000 

6,000 
Building  valued  at 3, 000 

Making  in  all 9,000 

and  that  he  was  then  deprived  of  all  the  personal  property,  and  that 
the  buildings  were  destroyed  the  next  year  by  the  enemy. 

Fifth.  None  of  the  depositions  specify  the  quantity  or  value  of  any 
of  said  personal  property,  or  prove  the  actual  possession  or  loss  of  the 
money. 

Sixth,  The  petition  states  **that  soon  after  the  16th  of  August, 
1812,  in  consequence  of  the  surrender  of  General  Hull,  all  the  sol- 
diers of  Frenchtown  surrendered  to  the  British  army;*'  which  is 
doubtless  true,  and  that  they  did  so  by  virtue  of  Hull' s  capitulation. 

Seventh.  It  further  states  that  *  *  all  the  stores  and  storehouses  in 
the  occupancy  of  the  American  troops,  including  the  buildings  so 
occupied  belonging  to  the  said  John  Anderson,  and  the  contents  of 
the  same,  were  included  in  General  Hull's  capitulation." 

The  military  stores  were  surrendered,  but  not  the  storehouses,  nor 
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the  contents  of  John  Anderson's  buildings. — (See  3  vol.  Niles's  Regis- 
ter, p.  13,  where  will  be  found  the  articles  of  capitulation.) 

This  statement  of  the  petition  is  not  sustained  ,even  by  the  ex  parte 
depositions. 

Eighth,  The  petition  states  that  a  day  or  two  after  the  surrender 
by  Hull  the  enemy  took  possession  of  Anderson's  premises. 

So  far  as  they  had  use  for  them,  this  statement  is  supposed  to  be 
true. 

Ninth.  The  petition  further  states  that  '4n  June,  1813,  they  set 
fire  to  and  destroyed  the  same;"  that  is,  the  buildings  described  as 
belonging  to  said  John  Anderson. 

This  allegation  is  probably  true,  as  it  is  sustained  by  several  of  the 
ex  parte  depositions. 

Tenth.  The  petition  further  alleges,  as  a  reason  of  the  destruction 
of  the  buildings,  that  '^they  set  fire  to  and  destroyed  the  same  as 
public  property  of  the  United  States.'' 

This  averment,  so  far  as  the  reason  of  the  destruction  is  concerned, 
is  wholly  unsupported  by  evidence,  and  is  contradicted  by  some  of  the 
plaintiff's  own  depositions.  Except  a  short  time,  when  General  Win- 
chester was  in  possession  in  January,  1813,  these  buildings  had  been 
in  the  quiet  possession  of  the  British  and  Indians,  or  were  unoccupied 
for  ten  months  prior  to  this  burning,  and  no  personal  property  be- 
longing to  the  United  States,  or  Anderson,  remained  there  at  the 
time  of  the  burning,  nor  for  months  before. 

Eleventh.  The  petition  avers  that  *Hhe  enemy,  before  burning  the 
buildings,  plundered  them  of  all  the  money,  plate,  goods,  and  articles 
of  value." 

The  petitioner  does  not  state  when  this  destruction  took  place,  but 
his  evidence  is  apparently  designed  to  prove  that  it  occurred  in  Au- 
gust, 1812,  soon  after  Hull's  surrender. 

If  the  plaintiff  establishes  anything  by  his  evidence,  it  is,  that  all 
the  personal  property,  to  whomsoever  it  belonged,  which  was  in  or 
about  Anderson's  buildings,  was  destroyed  when  the  British  and  In- 
dians took  possession,  some  two  days  after  the  surrender  of  French- 
town,  pursuant  to  Hull's  surrender. 

Twe^ih.  That  on  the  9  th  of  April,  1816,  Congress  passed  an  act 
providing  for  the  payment  of  property  lost,  captured,  or  destroyed 
by  the  enemy  while  in  the  military  service  of  the  United  States,  the 
9th  section  of  which  (3  U.  S.  L.  263)  provides  : 

*'9.  That  any  person  who,  in  the  time  aforesaid,  (during  the  late 
war, )  has  sustained  damage  by  the  destruction  of  his  or  her  house  or 
building  by  the  enemy,  while  the  same  was  occupied  as  a  military 
deposit,  under  the  authority  of  an  officer  or  agent  of  the  United 
States,  shall  be  allowed  and  paid  the  amount  of  such  damage :  Pro- 
vided^ It  shall  appear  that  such  occupation  was  the  cause  of  its  de- 
struction." 

This  act  was  modified  on  the  3d  of  March,  1817,  (3  U.  S.  L.,  397,) 
as  follows : 

"That  the  9th  section  of  the  act  entitled,  &c.,  (of  1816,)    *     *    * 
"shall  be  construed  to  extend  only  to  houses  or  other  buildings  occupied 
Rep.  C.  C.  278 5 
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by  an  order  of  an  officer  or  agent  of  the  United  States  as  a  place  of 
deposit  for  naval  or  military  stores,  or  as  barracks  for  the  military 
forces  of  the  United  States;  and  that,  in  acting  upon  all  cases  arising 
under  said  ninth  section,  as  well  as  those  whereon  commissions  are 
now  returned,  and  remain  undecided,  as  well  as  those  on  which 
commissions  may  hereafter  be  executed,  it  shall  be  the  duty  of  the 
commissioner,  appointed  by  virtue  of  the  act  aforesaid,  carefully  to 
examine  and  investigate  the  same  and  to  report  the  facts  in  such 
case  to  Congress  as  soon  as  may  be,  that  such  provision  may  be  made 
for  the  relief  of  the  respective  claimants  as  shall  be  deemed  just  and 
proper.'' 

The  act  of  1816  directed  the  payment  of  adjudications  by  the  com- 
missioner. This  provision  made  a  change  in  this  respect,  though  by 
the  5th  section  claims  allowed  by  the  commissioner  of  less  than  $200 
might  be  paid,  and  those  above  that  sum,  when  revised  and  approved 
by  the  Secretary  of  War,  might  be  paid  without  going  to  Congress. 

By  the  act  of  20th  April,  1818,  (3  U.  S.  L.,  466,)  these  cases  were 
all  transferred  to  the  Third  Auditor. 

On  the  3d  of  March,  1825,  (4  U.  S.  L.,  123,)  the  preceding  acts 
were  modified  as  follows  : 

"That  any  person  having  a  claim  for  a  building  destroyed  by  the 
enemy  during  the  late  war  under  the  ninth  section  of  the  act  to  which 
this  is  an  amendment  and  of  the  act  to  amend  the  same,  passed  on 
the  3d  of  March,  1817,  which  shall  have  been  presented  to  the  com- 
missioner of  claims  appointed  under  the  act  first  aforesaid  at  any  time 
before  the  tenth  of  April,  1818,  and  which  was  not  paid  under  said 
acts,  nor  finally  rejected  by  said  commissioner,  may,  within  nine 
months  hereafter,  present  the  same,  with  the  evidence  to  support  it, 
to  the  Third  Auditor  of  the  Treasury  for  examination  and  adjustment, 
and  if  he  shall  be  satisfied  the  building  or  buildings  for  which  damages 
are  claimed  was,  at  the  time  of  its  destruction,  occupied  by  any 
agent  or  officer  of  the  United  States  as  a  place  of  deposit  for  military 
or  naval  stores,  or  as  barracks  for  the  military  forces  of  the  United 
States,  he  shall  proceed  to  assess  the  damages  and  certify  the  amount 
for  payment  in  the  way  pointed  out  in  the  act  first  above  referred  to, 
which  shall  be  immediately  paid  out  of  any  money  in  the  treasury 
not  otherwise  appropriated  :  Provided,  That  if  the  Auditor  shall  be 
satisfied  the  evidence  before  him  is  insufficient  to  enable  him  correctly 
to  decide  between  the  United  States  and  the  claimant,  he  may,  on 
giving  notice  to  the  claimant,  cause  other  evidence  to  be  taken :  Jnd 
provided,  also,  That  no  payment  shall  be  made  under  the  provisions 
of  this  act  where  the  property  destroyed  was  occupied  under  a  con- 
tract with  the  owner,  and  at  the  risk  of  such  owner.'' 

Thirteenth.  That  in  or  about  1817  John  Anderson  applied  to  Richard 
Bland  Lee,  the  commissioner  under  the  act  of  1816,  for  compensation 
for  the  loss  of  the  property  in  question. 

This  is  apparent  from  the  depositions  taken  in  1817  and  the  state- 
ment and  order  of  Lee,  the  commissioner. — (See  Witherell,  Lasselle, 
Abbott,  Hulburd,  Reid,  Couture,  Anderson,  and  Pomeroy's  deposi- 
tions, Record,  pp.  30  to  36.) 
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Lee  commissioned  James  M.  Varnum  and  Roger  C.  Weigh tman,  in 
1817,  to  take  testimony  under  the  act  of  the  3d  of  March  of  that  year, 
and  prescribes  rules  for  their  guidance. — (Record,  pp.  34,  35.) 

The  property  concerning  which  testimony  was  to  be  taken  is  thus 
described  by  Lee: 


ti 


ScJiedide. 


*' John  Anderson  claims  payment  for  the  value  of  his  dwelling- 
house  and  kitchen  and  their  contents,  destroyed  by  the  enemy  in  the 
year  1812  in  consequence  of  the  same  being  used  as  a  military  depot 
and  barracks  at  that  time — damage,  $9,000. 

''This  claim  falls  under  the  9th  section  of  the  law  of  the  9th  of 
April,  1816,  and  the  tenth  class  of  cases. 

*'R.  B.  LEE." 

(Record,  p.  36.) 

FourteerUh,  That  this  claim  was  before  the  Third  Auditor  on  the 
20th  of  May,  1826,  and  by  him  virtually  rejected. — (Hagner's  letter. 
Record,  p.  41.) 

Fifteenth.  That  the  personal  property  found  by  the  enemy  in  An- 
derson's house  was  not,  in  fact,  destroyed,  but  the  same  was  used  by 
them. 

Claude  Coviure  says:  ^*That  some  furniture,  grain,  flour,  &c.,  were 
taken  by  the  British  troops  while  they  lived  in  said  house.'' — (Record, 
p.  33.) 

Nedeau  says:  *'That  he  (Anderson)  generally  kept  quite  a  stock  of 
dry  goods  and  groceries  in  the  store,  and  he  saw  the  Indians  carrying 
out  of  the  store  in  their  arms  large  bales  of  broadcloths  and  various 
other  kinds  of  goods,  and  he  also  saw  the  Indians  at  the  same  time 
have  a  fine  black  horse  which  he  knew  belonged  to  Colonel  Ander- 
son."— (Record,  p.  39.) 

Sancraint  says:  *'He  was  at  the  store  of  said  Anderson  when  the 
Indians  and  British  broke  open  the  store.  After  having  plundered 
the  house  of  its  contents  they  commenced  plundering  the  store  of 
dry  goods,  silver  works,  groceries  and  provisions,  flour,  Ac,  and 
fearing  the  consequences  when  they  would  get  to  the  liquor,  depo- 
nent states  that  he  and  some  others  left  to  find  Captain  Elliott  and 
request  him  to  direct  the  staving  in  of  the  barrels  that  contained 
the  liquor  of  difierent  kinds,  and  Captain  Elliott  did  accordingly  so 
direct;  and  that  deponent's  brother, who  was  an  interpreter,  knocked 
in  the  barrel  heads  so  that  the  liquors  therefrom  flowed  in  the  cellar 
to  the  depth  of  several  inches.'' — (Record,  p.  6.) 

ScdrUotmb  says:  ^'Elliott  also  took  possession  of  everything  under 
Colonel  Anderson's  control." 

*^  The  Indians  were  coming  from  the  stable,  leading  three  of  Colonel 
Anderson's  best  horses,  which  were  well  worth  $100  each.  They 
having  just  then  broken  into  the  store,  deponent  saw  them  go  into 
the  storeroom,  or  granary,  and  bring  out  a  quantity  of  bags  filled 
with  flour,  which,  emptying  upon  the  ground,  they  commenced  filling 
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the  bags  with  dry  goods  from  the  store,  also  bed  ticks  they  packed 
the  most  valuable  goods  into,  and,  placing  the  same  on  the  horses, 
with  new  saddles  from  the  store,  moved  off  with  them.  The  Wyandot 
Indians  took  the  most  valuable  part  of  the  things,  leaving  the  re- 
mainder in  the  possession  of  the  other  Indians,  together  with  the 
house  and  premises  and  some  cattle,  and  the  barn  well  filled  with 
grain  and  fodder.'' — (Record,  p.  10.) 

Povlin  6di.js:  ^^That  the  British  and  Indians  took  possession  and 
set  a  sort  of  guard  in  the  house,  from  time  to  time,  until  some  time 
in  the  month  of  January,  1813,  when  the  American  troops  advanced 
to  the  River  Raisin." — (Record,  p.  14.) 

Durocher  says:   ''That  he  was  surrendered  a  prisoner  of  war  to  the 
enemy  on  the  16th  day  of  August,  1812,  under  the  capitulation  by 
General  Hull  at  the  River  Raisin,  together  with  most  of  the  militia  of 
the  district  under  the  command  of  Colonel  John  Anderson,  and  a 
company  of  regulars  under  the  command  of  Captain  Brush,  at  that 
time  in  the  stockade  at  that  post,  on  a  demand  of  surrender  by  one 
Captain  Elliott,  a  British  oflScer,  by  virtue  of  a  copy  of  HulFs  capitu- 
lation; that  after  being  convinced  of  the  truth  of  said  surrender,  and 
understanding,  by  the  terms  thereof,  that  their  lives  and  all  their 
private  property,  as  citizens,  were  to  be  held  sacred  and  protected  from 
pillage  and  destruction,  they  thereupon  delivered  up  their  arms,  ex- 
cepting Brush's  company  of  regulars,  who  made  their  escape  to  Ohio; 
that  he  and  all  who   remained  were   accordingly  made  prisoners  of 
war.     Deponent  states  that  a  day  or  two   thereafter  the  British  and 
Indians  came  down  upon  them  with  all  their  fury,  and  notwithstand- 
ing the  terms  of  the  capitulation  indulged  in  the  most  wanton  and 
cruel  destruction  of  the  private  property  of  this  deponent,  and  many 
others  of  the  citizens  along  the  River   Raisin  and  vicinity  who  were 
known  to  have  participated  in  the  least  in  the  defence  of  this  frontier 
against  the  ravages  of  the  enemy.     Deponent  states  that  the  British 
and  Indians  were  particularly  vindictive   toward  him   and  the  said 
Colonel  Anderson,  claiming  them  to  have  been,  and  still  to  be  at  that 
time,  subjects  of  Great  Britain;  that  they  plundered  the  dwelling- 
house,  and  buildings  about  it,  of  the  said  Anderson,  destroying  the 
contents  thereof,  and  ill-treating  the  family;  that  there  was  in  said 
house  much  valuable  property,  consisting  of  goods,  wares,  and  mer- 
chandise, and  furniture." — (Record,  pp.  16,  17.) 

Sixteenth,  That  there  was  a  fort  or  barracks  at  Prenchtown,  on  the 
River  Raisin,  disconnected  with  Anderson' s  house  at  the  time  of  Hull' s 
surrender,  which  was  occupied  by  our  forces. 

Sancraint  says :  *  *  Deponent  states  that  he  was  at  the  house  of  said 
Anderson  on  or  about  the  20th  day  of  August,  1812,  when  Captain 
Elliott,  of  the  British  army,  with  two  or  three  others,  came,  bearing 
a  flag  of  truce,  to  the  stockade  at  the  River  Raisin,  and  presented  to 
Colonel  Anderson,  then  in  command  of  the  stockade,  the  orders  of 
General  Hull  for  the  surrender  of  that  post,  and  all  militia  and  arms 
under  said  Colonel  Anderson's  control;  that  said  Elliot  then  took 
Colonel  Anderson  prisoner,  and  took  possession  of  all  the  arms  at  the 
stockade,  and  also   some  which  were  found  at  the  house  of   Colonel 
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Anderson;  that  Captain  Elliott  secreted  Colonel  Anderson  in  the 
irarret  of  the  house  of  one  Joseph  Riome,  a  Frenchman,  some  ways 
from  the  stockade,  near  the  landing  on  the  river,  where  were  the 
barges,  into  which  were  put  the  arms  and  munitions,  ready  for  con- 
veying to  Canada;  that  Captain  Elliott  secreted  Colonel  Anderson 
because  he  feared  the  British  or  Indians  would  kill  him,  from  the 
threats  they  had  made,  and  who  were  hourly  expected,  on  account 
of  the  part  that  said  Anderson  had  taken  in  the  war/' — (Record, 
pp.  5,  6.) 

Sainicomb  Bays:  *^ Deponent  states  that  on  or  about  the  20th  of 
August,  1812,  Captain  Elliott,  of  the  British  forces,  and  one  Baptist 
Sancraint,  a  Frenchman,  with  one  or  two  Indians,  came  to  the  River 
Raisin  from  Detroit,  bearing  a  flag  of  truce,  or  white  flag;  having 
their  eyes  blinded  by  bandages,  they  were  taken  into  the  fort  at  the 
River  Raisin,  which  was  a  few  rods  west  of  Colonel  Anderson's  dwell- 
ing and  store,  and  demanded  the  surrender  of  the  fort  from  Colonel 
Anderson,  then  in  command  of  that  post,  and  of  all  munitions,  mili- 
tary stores,  militia,  and  provisions,  upon  the  written  orders  of  General 
Hull,  stating  that  Hull  had  surrendered  Detroit,  and  that  the  British 
and  Indians  were  coming  to  take  this  place;  that  Captain  Elliott  then 
took  Colonel  Anderson  prisoner  and  conveyed  him  to  some  secret  place 
of  safety,  fearing,  he  said,  that  the  Indians,  when  they  arrived,  would 
massacre  him;  that  Elliott  also  took  possession  of  everything  under 
Colonel  Anderson's  control." — (Record,  p.  9.) 

BeverUeenth.  There  is  no  evidence  that  at  the  time  that  Elliott  took 
possession  of  the  post  at  French  town,  in  August,  1812,  there  was 
any  arms  or  munitions  of  war  in  Anderson's  house  which  in  fact  be- 
longed to  the  United  States,  or  was  in  their  possession,  or  under  their 
control. 

The  natural  place  for  all  such  things  was  in  the  fort  or  stockade, 
and  not  out  in  the  possession  of  house  or  storekeepers. 

The  flag,  drum,  and  other  articles  said  to  have  been  found  in  An- 
derson's buildings  are  not  shown  to  have  been  deposited  there  by  an 
officer  or  agent  of  the  government,  nor  to  have  been  owned  or  con- 
trolled by  the  United  States.  They  may  have  belonged  to  Anderson, 
or  have  been  left  there  for  safe-keeping  at  the  close  of  a  militia  train- 
ing, or  have  been  kept  there  by  Anderson  for  sale. 

Beid  does  not  specify  one  article  deposited  by  him  in  Anderson's 
bouse,  nor  that  one  soldier  was  there,  nor  that  an  army  .horse  was  in 
the  stable,  which  he  says  he  at  one  time  took  possession  of.  He  does 
not  state  that  this  use  continued  down  to  the  time  Elliott  took  posses- 
sion, bat,  on  the  contrary,  he  had  previously  left  Prenchtown  for  De- 
troit, and  did  not  return.  In  another  part  of  his  deposition  he  com- 
pletely refutes  all  that  he  states  on  this  subject.     He  says : 

** I  further  certify  that  when  I  left  the  River  Raisin  to  escort  the 
mail  Colonel  John  Anderson  was,  at  that  period,  in  possession  of  a 
large  store  of  merchandise,  with  a  quantity  of  flour,  sugar,  and 
liquors  of  various  sorts;  his  dwelling-house  was  sixty  feet  in  front, 
(exclusive  of  a  kitchen  in  the  rear,)  well  finished,  and  furnished  with 
good  household  furniture.     On  my  return  to  the  River  Raisin,  some 
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time  after  the  capitulation,  I  found  the  whole  buildings  conflagrated 
and  his  property  destroyed  by  the  enemy,  (as  I  was  informed.)" — 
(Record,  p.  33.) 

From  this  it  is  clear  that  Anderson's  house  was  not  used,  as  is 
claimed  by  the  plaintiff,  for  barracks  or  to  store  arms  or  munitions 
of  war. 

Eighteenih.  There  is  no  evidence  that  after  Winchester's  defeat  in 
January,  1813,  there  were  any  arms  or  munitions  of  war,  or  public 
stores  of  any  kind,  belonging  to  the  United  States,  in  Anderson's 
buildings,  or  that  said  buildings  were  used  as  barracks,  or  for  any 
other  purpose  of  the  United  States. 

The  proof  is  found  in  most  of  the  depositions  that  from  January 
to  June,  when  the  house  was  burned,  it  was  in  the  exclusive  military 
occupancy  of  the  enemy,  when  occupied  at  all. 

LEGAL  PROPOSITIONS. 

First.  The  depositions  produced  on  the  part  of  the  plaintiff  are  not 
legal  evidence  in  this  case. 

Objection  is  not  now  made  to  the  depositions  of  Cyrus  Hulburd 
and  Ralph  M.  Pomeroy,  taken  by  direction  of  R.  B.  Lee  before  James 
M.  Yarnum,  found  in  Record  at  pp.  31,  36,  although  it  is  not  ad- 
mitted that  they  are  strictly  legal  evidence.  But  all  the  other  depo- 
sitions are  objected  to  as  inadmissible.  They  are  strictly  ex  parte^ 
and  taken  at  the  instance  of  John  Anderson,  to  be  used  before  Com- 
missioner Lee  or  before  Congress.  None  of  them  have  been  taken 
since  the  commencement  of  this  suit  or  the  institution  of  this  court. 

Second.   This  case  is  not  provided  for  by  any  existing  lata. 

The  act  of  1816,  section  nine,  if  in  force,  does  not  cover  this  case. 
The  proof  is,  before  the  plundering  of  the  house  and  store  by  the 
Indians,  Colonel  Anderson  and  all  under  him  at  Frenchtown  had 
given  up  their  arms  and  surrendered  themselves  prisoners  of  war,  by 
virtue  of  Hull's  capitulation,  to  Captain  Elliott,  who  took  possession 
of  everything  there  belonging  to  the  United  States  under  such  capi- 
tulation. The  Indians  who  did  the  work  of  destruction  and  plunder 
did  not  arrive  for  two  days  thereafter.  They  plundered  and  de- 
stroyed, not  because  there  was  or  had  previously  been  property  there 
which  belonged  to  the  United  States,  but  simply  to  gratify  their  own 
wants  and  dispositions,  as  they  uniformly  do  everywhere.  Captain 
Elliott  knew  the  temper  and  disposition  of  his  allies,  and  well  under- 
stood the  fact  that  they  could  not  be  restrained,  and  hence  his  secret- 
ing Anderson.  The  house  was  occupied  mostly  by  the  enemy  for  ten 
months  after  the  plundering  of  its  contents,  before  it  was  burnt. 
There  can  be  no  reason  for  saying  that  the  personal  property  was 
plundered  or  the  house  burnt  in  consequence  of  its  having  United 
States  stores  or  property  in  it,  or  because  it  was  used  for  military 
barracks.  But  if  this  case  came  within  the  act  of  1816,  that  is  no 
longer  in  force,  and  cannot  authorize  a  decision  in  favor  of  the 
plaintiff. 
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Third.  Private  property  wantonly  destroyed  by  the  enemy  constitutes 
a  loss/or  tohich  the  government  is  not  renponsible. 

The  government  has  never  provided  for  indemnifying  its  citizens 
for  all  their  losses  occasioned  by  its  wars  with  other  nations.  The 
calamities  of  war  are  among  the  incidents  of  human  existence,  which 
each  mnst  bear  on  his  own  account.  Every  man  selects  his  location 
for  residence  or  business,  and  must  abide  the  consequences  of  his  se- 
lection. All  that  he  can  demand  of  the  government  is  a  reasonable 
effort  to  protect  him  and  his  property  from  the  aggressions  of  the 
enemy.  Property  becomes  enhanced  or  diminished  in  value  by  war. 
While  government  is  without  the  means  of  appropriating  to  itself  the 
advantages  of  the  former,  it  cannot  properly  be  required  to  sustain 
the  latter.  The  furthest  that  the  government  has  ever  gone  in  pro- 
viding for  losses  occurring  during  a  war  with  a  foreign  nation  was  to 
pass  the  act  of  1816,  which  made  provision  for  compensating  those 
whose  property  had  been  destroyed  exclusively  in  consequence  of  its 
own  acts  in  appropriating  private  property  to  its  public  use  in  a  man- 
ner to  occasion  its  destruction  by  the  enemy.  Where  the  government 
occupied  the  property  of  individuals  by  its  arms  or  munitions  of  war, 
or  for  military  barracks,  and  thereby  invited  and  occasioned  the  de- 
struction, there  were  reasons  for  providing  for  the  payment  of  the 
loss  that  do  not  exist  in  any  other  cases. 

Bat  Congress,  when  they  passed  this  law,  doubted  the  propriety 
of  making  it  general,  and  therefore  gave  it  effect  only  for  the  limited 
period  of  two  years,  and  subsequently  (in  1825)  revived  it  for  nine 
months  ;  and  although  some  of  the  provisions  of  that  act  have  been 
permanently  re-enacted,  those  in  question  have  been  left  to  remain  a 
dead  letter.  Although  private  bills  have  been  passed  resting  upon 
the  principle  contained  in  the  ninth  section  of  that  act,  still  Congress 
has  omitted  to  include  those  principles  in  any  general  law.  Congress 
has  thus  shown  that  even  this  provision  was  a  questionable  one. 

Fourth.   This  case  is  not  one  within  the  jurisdiction  of  this  court. 

This  case  does  not  arise  under  an  act  of  Congress,  a  regulation  of 
a  department,  nor  under  a  contract  express  or  implied. 

Fifth.  If  the  act  of  ISIQ  tvere  in  force ^  and  this  court  could  execute 
it^  the  plaintiff  could  not  recover ^  because  tlie  destruction  of  his  property 
tpos  mainly^  if  not  tvhoily^  because  John  Anderson  was  the  subject  (f  per- 
sonal haired  by  those  toho  plundered  and  destroyed  it. 

The  plaintiff,  in  his  depositions,  has  shown  that  the  British  and  In- 
dians were  personally  hostile  to  John  Anderson  because  he  had  been 
a  British  subject. 

fibncram^  says:  **Thatatthe  time  of  the  said  plunder  he  heard 
the  Indians  say  repeatedly  that  they  took  the  property  in  the  name 
of  the  king,  or  words  to  that  effect,  because  it  belonged  to  a  dog, 
meaning  Anderson;  that  he  had  served  the  Americans." — (Record, 
p.  6.) 
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Campeau  says:  That  the  Indians  stated  ''that  he  (Anderson)  was 
therefore  adog.'^ — Record,  p.  8.) 

A.  P.  Navarre  says :  *  *  Deponent  says  that  he  and  his  father  both 
spoke  the  Indian  language  fluently,  and  that  he  distinctly  recollects 
of  hearing  the  Indians  declare  repeatedly  that  they  took  possession  of 
Colonel  Anderson's  property  in  the  name  of  the  king,  and  because  it 
belonged  to  said  Anderson,  who  was  a  dog." — (Record,  p.  11.) 

It,  F.  Navarre  says:  ** Deponent  states  that,  at  the  time  of  the 
destruction  of  Colonel  Anderson's  house,  he  and  other  friends  were 
frequently  reproached  by  their  Canadian  relatives,  who  were  adher- 
ents to  the  British,  that  if  deponent  and  other  friends  like  themselves 
had  adhered  to  the  British  their  losses  would  have  been  made  up  and 
paid;  that  their  government  was  more  just  than  the  Americans."— 
(Record,  p.  13.) 

JDurocher  says:  **That  after  being  convinced  of  the  truth  of  said 
surrender,  and  understanding,  by  the  terms  thereof,  that  their  lives 
and  all  their  private  property,  as  citizens,  were  to  be  held  sacred  and 
protected  from  pillage  and  destruction,  they  thereupon  delivered  up 
their  arms,  excepting  Brush's  company  of  regulars,  who  made  their 
escape  to  Ohio;  that  he  and  all  who  remained  were  accordingly  made 
prisoners  of  war.  Deponent  states  that  a  day  or  two  thereafter  the 
British  and  Indians  came  down  upon  them  with  all  their  fury,  and, 
notwithstanding  the  terms  of  the  capitulation,  indulged  in  the  most 
wanton  and  cruel  destruction  of  the  private  property  of  this  depo- 
nent, and  many  others  of  the  citizens  along  the  River  Raisin  and 
vicinity  who  were  known  to  have  participated  in  the  least  in  the  de- 
fence of  this  frontier  against  the  ravages  of  the  enemy.  Deponent 
states  that  the  British  and  Indians  were  particularly  vindictive  towards 
him  and  the  said  Colonel  Anderson,  claiming  them  to  have  been,  and 
still  to  be  at  that  time,  subjects  of  Great  Britain." — (Record,  p.  17.) 

J?.  F.  Navarre  says:  ''Deponent  further  states  that  at  the  time  of 
the  destruction  of  Colonel  Anderson's  property,  and  of  other  inhabit- 
ants on  the  River  Raisin,  he,  deponent,  and  his  friends  were  frequently 
reproached  by  their  Canadian  relatives,  who  were  adherents  to  the 
British,  that  if  he  and  his  friends  had,  like  themselves,  joined  the 
British,  their  losses  would  have  been  made  up  and  paid  to  them." — 
(Record,  p.  37.) 

Nedeau  says :  '  *  That  afterwards  (after  the  burning  of  the  house) 
he  heard  the  Indians  say  they  burned  it  because  it  belonged  to  the 
Yankee  captain,  meaning  Anderson;  that  he  had  run  away  to  fight 
for  the  Yankees,  and  they  did  not  want  him  to  have  a  place  of  shelter 
or  lodgment  when  he  came  back." — (Record,  p.  39.) 

From  these  statements  it  cannot  be  doubted  that  personal  revenge 
formed  much  of  the  motive  for  destroying  Anderson's  property.  If 
this  is  so,  then  the  loss  must  fall  upon  himself,  as  he  came  within  no 
principle  ever  established  in  the  allowance  of  claims.  It  is  also  clear 
from  these  statements  that  the  property  of  other  settlers  on  the  River 
Raisin,  where  there  is  no  pretence  that  there  were  military  stores  at 
the  time,  was  destroyed  in  the  same  manner  as  Anderson's.  The  In- 
dians destroyed  the  property  of  all  who  were  on  the  side  of  the  United 
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States.     History  shows  that  their  murders  and  barbarities  were  un- 
paralled  in  ferocity  and  brutality. 

Personal  dislike  of  a  former  British  subject,  the  plaintiff  himself 
dhows,  rendered  them  specially  ferocious  against  Anderson.  If  thi& 
is  so,  then  it  does  away  the  assumption  that  his  property  was  destroyed 
because  the  house  had  been  occupied  as  a  place  of  deposit  for  military 
stores  or  had  been  used  as  barracks.  Here  was  a  special  motive  for 
the  destruction  and  loss,  which  has  never  been  recognized  as  founda- 
tion for  special  indemnity. 

Sixth.  The  plaintiff  is  ru^  entitled  to  muxeed  to  the  rights  which 
appertained  to  John  Anderson. 

The  plaintiff  does  not  claim  as  the  legal  representative  of  John 
Anderson,  bnt  as  his  son  and  heir-at-law.  But  he  makes  no  proof 
even  of  the  fact  that  he  is  such  son  and  heir.  But  if  he  had  estab- 
lished that  fact,  he  as  heir  is  not  entitled  to  receive  whatever  might 
be  due  to  his  father.  No  one  but  an  executor  or  administrator  has  a 
right  to  represent  him  in  cases  of  claims.  If  either  of  these  succeed 
in  collecting  a  claim,  they  are  by  law  bound  first  to  discharge  the 
debts  of  the  deceased,  and  then  to  divide  the  residue  according  to  the 
law  of  his  domicile  at  the  time  of  his  death.  If  this  claim  should  be 
now  paid  to  the  plaintiff,  John  Anderson's  creditors,  if  any,  could 
not  compel  him  to  pay  to  them  the  debts  he  owed  them.  He  could, 
and  probably  would,  devote  it  wholly  to  his  own  use.  This  being  so, 
this  court  cannot  recognize  him  as  the  proper  representative  of  John 
Anderson's  claims. 

R.  H.  GILLET,  Solicitor. 

Dated  May  17,  1859. 


in  the  court  of  claims. 

Alexander  D.  Anderson  vs.  The  United  States. 
soucnoR'»  brief  on  rehearing. 

Claim  for  property  destroyed  at  Monroe^  Michigan,  in  the  war  0^1812. 

MATERIAL   AVERMENTS   IN  PLAINTIFF'S   PETITION. 

1.  That  plaintiff's  father  was  the  owner  of  a  dwelling-honse  and 
store  and  furniture  and  merchandise  at  Prenchtown,  (now  Monroe,) 
in  Michigan,  of  great  value  at  the  commencement  of  the  war,  and 
that  he  also  owned  a  large  quantity  of  provisions,  and  had  there  two 
thousand  dollars  in  money,  which  were  in  said  house  and  store. 

2.  That  Duncan  Reid,  a  quartermaster  in  the  Michigan  militia, 
took  possession  in  1812  of  the  said  storehouse  and  out-buildings  for 
the  use  of  the  United  States  as  barracks  and  a  place  of  deposit  for 
military  stores. 

3.  That  on  the  16th  day  of  August,  1812,  General  Hull  surrendered 
at  Detroit,  and  that  he  included  in  his  surrender  the  troops  at  French- 
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town,  then  under  command  of  John  Anderson,  and  all  the  stores  and 
storehouses,  including  all  his  buildings,  and  the  enemy  within  a  day 
or  two  afterwards  took  possession  of  the  same. 

4.  That  in  June,  1813,  the  enemy  burned  the  said  buildings  be- 
cause they  found  military  stores  and  muskets  therein,  having  pre- 
viously plundered  them  of  all  the  money,  plate,  goods,  and  articles 
of  value. 

5.  The  plaintiff  claims  $9. 000,  and  interest  from  the  time  the  loss 
was  sustained. 

MATERIAL   PACTS   AS  PROVED,  AS  UNDERSTOOD   BY  THE  SOLICITOR. 

1.  John  Anderson,  the  father  of  the  plaintiff,  was  a  colonel  of  mili- 
tia at  Prenchtown  at  the  time  of  the  surrender  of  General  Hull  and 
prior  thereto. 

This  is  averred  in  the  petition  and  proved  by  the  witnesses. 

2.  The  United  States  had  a  block-house  and  stockade  fortification 
within  a  few  rods  of  Colonel  Anderson's  house  and  store,  where  sol- 
diers were  quartered  and  arms  and  ammunition  belonging  to  the 
government  were  kept. — (Deposition  of  A,  F.  Navarre^  -H.,  p.  64,  65; 
deposition  of  B.  F.  Navarre^  .B.,  p.  74,  75;  deposition  of  Campau^  J?., 
jp.  58.) 

3.  The  surrender  of  Hull  at  Detroit  did  not  include  **all  the  stores 
and  storehouses  in  the  occupancy  of  the  American  troops,  including 
the  buildings  so  occupied  belonging  to  Colonel  John  Anderson,  and 
the  contents  of  the  same,"  as  averred  in  the  petition. 

Hull's  capitulation  is  as  follows: 

<*  general  orders. 

*  *  Headquarters, 
''Detroit,  August  16,  1812. 

'^  It  is  with  pain  and  anxiety  that  Brigadier  General  Hull  announces 
to  the  northwestern  army  that  he  has  been  compelled,  from  a  sense 
of  duty,  to  agree  to  the  following  articles  of  capitulation: 

'  ^Art  1.  Fort  Detroit,  with  all  the  troops,  regulars  as  well  as  militia, 
will  be  immediately  surrendered  to  the  British  forces,  under  command 
of  Major  General  Brock,  and  will  be  considered  as  prisoners  of  war, 
with  the  exception  of  the  militia  of  Michigan  Territory  who  have 
not  joined  the  army. 

*'Art  2.  All  public  stores,  arms,  and  public  documents,  including 
everything  else  of  a  public  nature,  will  be  immediately  given  up. 

'  ^Art.  3.  His  excellency  Brigadier  General  Hull  having  expressed 
a  desire  that  a  detachment  from  the  State  of  Ohio,  on  its  way  to  join 
his  army,  as  well  as  one  sent  from  Fort  Detroit,  under  the  command 
of  Colonel  McArtbur,  shall  be  included  in  the  above  capitulation,  it 
is  accordingly  agreed  to.  It  is,  however,  to  be  understood  that  such 
part  of  the  Ohio  militia  as  have  not  joined  the  army  will  be  permitted 
to  return  to  their  homes  on  condition  that  they  will  not  serve  during 
the  war.  Their  arms,  however,  will  be  delivered  up  if  belonging  to 
the  public. 
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**Abt  4.  The  garrison  will  march  out  at  the  hour  of  twelve  o'clock 
this  day,  and  the  British  forces  will  take  immediate  possession  of  the 
fort.''— (3  NUe^fs  Begister,  13.) 

^^Supplemental  ariide. 

*'  It  is  agreed  that  the  oflScers  and  soldiers  of  the  Ohio  militia  and 
volunteers  shall  be  permitted  to  proceed  to  their  respective  homes  on 
this  condition,  that  they  are  not  to  serve  during  the  present  war,  un- 
less they  are  exchanged. 

^^  Additional  article, 

**  It  is  further  agreed  that  the  officers  and  soldiers  of  the  Michigan 
militia  and  volunteers,  under  the  command  of  Major  Wetherell,  shall 
be  placed  on  the  same  principles  as  the  Ohio  volunteers  and  militia 
are  placed  by  the  supplemental  article  of  the  16th  instant." 

This  capitulation  disproves  the  averment  in  the  petition.  Nothing 
was  surrendered  but  public  property  anywhere,  and  nothing  else  was 
taken  at  Prenchtown  by  the  British  officer.  He  took  there  neither 
regulars  nor  militia,  and  Colonel  Anderson  was  taken  away  to  be  pro- 
tected from  the  Indians. 

4.  The  personal  property  was  plundered  and  destroyed,  two  or 
three  days  after  the  surrender,  by  Indians. 

Sv.  A,  Campau,  B.,  pp.  58,  60.  ''When  the  English  and  Indians 
came  they  plundered  everywhere." 

"The  house  was  plundered  the  latter  part  of  August,  or  the  fore- 
part of  September,  1812." 

£v.  A.  P.  Navarre,  R.,  pp.  62,  63,  66.  **It  (the  property)  was 
plundered  by  the  Wyandot  and  Pottawatomie  Indians,  who  were 
the  allies  of  the  British  during  that  war,  some  time  in  the  latter  part 
of  August,  in  the  year  1812." 

"The  Wyandot  and  Pottawatomie  Indians  carried  the  property 
off;  was  present;  saw  them  in  the  act  of  taking  and  leaving." 

"There  were  a  number  of  Frenchmen  acting  with  the  British  that 
took  part  in  the  plundering.  I  saw  them  with  a  part  of  the  property 
plundered." 

Ev.  B.  F.  Navarre,  R.,  pp.  70,  72.  "It  (the  property)  was  de- 
stroyed by  the  British  and  Indians  in  the  fall  of  1812.  During  or 
about  harvest  time,  the  surrender  of  Hull  took  place,  as  near  as  I 
can  recollect,  and  it  was  very  soon  thereafter  that  the  property  was 
destroyed." 

"I  was  at  home  and  saw  the  Indians,  the  allies  of  the  English,  go 
to  Colonel  Anderson's  house  and  carry  them  (goods)  out." 

Ev.  M.  Couture,  old  R.,  p.  24.  "That  9k  few  days  after  the  surren- 
der the  British  and  Indians  came  on  to  the  River  Raisin,  and  the 
Indians  entered  said  dwelling-house  of  said  Anderson  and  plundered 
it  of  almost  every  article  of  value  which  it  contained." 

5.  Anderson's  buildings  were  not  burnt  at  the  time  of  Hull's  sur- 
render on  the  16th  of  August,  1812,  nor  immediately  thereafter,  but 
in  June,  1813. 
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This  fact  is  stated  in  the  petition,  and  proved  by  a  large  number 
of  witnesses. 

6.  After  the  surrender  Anderson's  buildings  were  occupied  by 
Archange  Navarre  and  another,  as  his  tenants  and  agents  under  his 
direction.     Anderson's  wife  also  remained. 

Ev.  A.  Navarre,  old  R.,  p.  29.  **That  after  said  pillage  by  the 
Indians  on  the  20th  of  said  August,  the  Indians  departed  in  pursuit 
of  Captain  Brush's  company,  and  the  cavalry,  which  had  quartered 
in  said  houses  and  barn,  and  which  had  retreated  towards  Ohio;  and 
as  soon  as  they  had  left  the  said  houses,  this  deponent,  in  compliance 
with  the  request  of  said  Anderson,  went  into  the  said  house  to  live 
for  the  purpose  of  protecting  and  taking  charge  of  said  houses;  that 
some  time  afterwards  the  Indians  returned  to  this  place  and  took  up 
quarters  in  the  said  house,  and  continued  to  occupy  the  same  the 
principal  part  of  the  time  until  the  next  June^  when  said  house  was 
burned;  that  after  the  return  of  said  Indians,  as  just  mentioned,  they 
directed  this  deponent  to  reside  in  one  of  the  rooms  in  said  house,  as 
they  wanted  the  balance  of  the  said  house  for  their  king;  and  that 
this  deponent  continued  to  reside  in  one  of  the  rooms  of  said  building 
up  to  some  day  in  June,  1813." 

Ev.  A.  P.  Navarre,  R.,  p.  62.  **  Immediately  after  the  plunder- 
ing— I  should  say  about  one  week  after  it — the  father  of  the  deponent 
was,  by  direction  of  Colonel  Anderson,  put  in  possession  of  the  build- 
ings to  keep  charge  of  them." 

Ev.  R.  F.  Navarre^  R.,  p.  70.  **  Question  15.  After  the  personal 
property  was  first  destroyed,  in  whose  possession  was  the  buildings 
and  property? 

''Answer.  At  first  they  tvere  in  the  possession  or  control  of  Duncan 
Reid,  a  half -brother  of  Cdond  John  Anderson — iJiink  tvx>  or  three  weeks; 
the  Indians  then  came  and  took  those  goods  that  were  left,  the  In- 
dians having  previously  taken  remainder  of  the  stock.  The  troops — 
the  British  troops — then  took  possession  and  quartered  in  the 
buildings." 

Ev.  F.  Sancrainty  old  R.,  p.  6.  "Deponent  states  further,  that 
when  he  left  the  store  as  aforesaid,  he  went  to  the  house  where  Col- 
onel Anderson  was  secreted,  and  said  Anderson  called  him  and 
requested  him  to  return  to  his  house  and  secure  if  possible  a  sack  of 
money,  which  he  said  was  in  a  box  in  a  bureau.  And  that  he,  depo- 
nent, did  then  return  to  the  house,  but  found  everything  plundered 
and  destroyed,  and  upon  inquiry  of  Mrs,  Anderson,  then  alone  in  the 
house,  who  remarked,  that  all  was  taken  and  destroyed,  he  made 
search  but  could  not  find  the  money." 

6.  Up  to  the  time  of  the  burning  of  Anderson's  buildings,  in  June, 
1813,  personal  property  of  said  Anderson  remained  on  the  premises. 

Ev.  A.  Navarre,  old  R.,  p.  29.  **  This  deponent  further  saith  that, 
in  compliance  with  the  direction  of  the  said  Indians,  she  left  the  said 
house  with  her  little  property,  which  she  was  permitted  to  t^ke,  but 
she  was  forbidden  to  take  any  thing  belonging  to  Colonel  Anderson.'' 

7.  That  after  the  taking  possession  by  the  British,  under  Hull's 
capitulation,  of  the  buildings  in  question,  they  were  again  in  the 
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actual  possession  of  the  American  forces  several  months  before  the 
burning. 

Ev,  J.  Navarre^  old  R.,  p.  15.  **That  he  was  in  actual  service 
under  Colonel  Lewis,  in  the  engagement  on  the  Biver  Raisin,  until 
the  defeat  of  General  Winchester,  some  time  in  the  mouth  of  January, 
1813,  at  which  time  he  narrowly  escaped  losing  his  life;  and  at  which 
time,  during  the  first  and  second  engagements  on  the  Biver  Raisin  as 
aforesaid,  he  and  others  lodged  in  the  house  on  the  bank  of  the  River 
Baisin,  belonging  to  Colonel  John  Anderson,  by  authority  of  Colonel 
Lewis." 

Ev.  J.  Loranger,  old  R.,  p.  18.  **That  in  the  fall  of  1812  and  a 
part  of  the  month  of  January,  1813 — that  is  to  say,  until  the  defeat 
of  General  Winchester,  on  the  River  Raisin,  on  the  22d  day  of  Jan- 
uary, 1813 — ^he  (deponent)  occupied  one  wing  of  the  said  Anderson's 
dweUing-house  for  the  purposes  of  a  store  of  dry  goods  and  groceries.'' 

Ev.  G.  Couture^  old  R.,  33.  ''That  some  time  after  the  capitula- 
tion of  Detroit  I  was  living  in  the  house  of  Colonel  John  Anderson, 
and  that  Captain  William  Elliott,  of  the  British  army,  came  and 
ordered  me  out." 

Ev.  F.  Sancraint,  R.,  79.  **They  (the  British)  took  possession  of, 
and  kept  control  of  the  buildings,  using  them  as  quarters  during  the 
following  fall  and  winter,  excepting  a  short  time  during  the  winter, 
when  they  were  occupied  by  the  American  army." 

8.  After  the  Americans  took  possession  of  the  buildings  in  the 
winter  of  1813,  the  British  again  took  possession  and  occupied  them. 

JE%?.  jT.  Sancraint^  R.,  p.  79.     **After  the  massacre  of  Winchester, 
the  British  army,  with  their  allies,  retook  possession  of  the  b^uildings, 
and  remained  in  possession  until  the  approach  of  General  Harrison, 
of  the  American  army,  with  his  forces,  which  was  about  the  first  of 
June,  1813,  or  the  fore  part  of  summer,  when  they  were  burned." 

Ev.  J.  Navarre,  old  R.,  p.  15.  *'That  while  there  (at  Anderson's 
house,  in  January,  1813)  the  British  and  Indians  took  possession 
thereof,  and  that  he  (deponent)  left  on  the  defeat  of  General  Win- 
chester." 

9.  The  British  took  possession  of  the  buildings  as  public  property 
for  the  king,  and  without  objections  by  Anderson,  and  occupied  them 
as  such. 

Ev.  of  Bagitte,  old  R.,  p.  21.  **And  that  three  or  four  days  after 
said  surrender,  the  British  army  and  Indians  came  out  to  this  place 
to  take  possession  of  it  for  their  king." 

' '  The  house  was  seized  (as  the  British  officers  termed  it)  for  the 
king." 

^^This  deponent  understood  that  the  houses  of  the  said  Anderson 
were  not  burned  at  the  time  they  were  first  seized  by  the  British  and 
Indians,  because  they  wanted  to  occupy  them  as  quarters  until  they 
left  the  country." 

Ev.  A.  Navarre,  old  R.,  28.  **They  (the  Indian  interpreters) 
wanted  the  balance  of  the  house  for  their  king." 

Ev.  O.  Couture,  old  R.,  p.  33.      **That  he  (Captain  Elliott)  was 
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going  to  take  possession  of  it  (the  house)  for  the  British  troops,  in  the 
name  of  the  king,  as  public  property.'' 

Ev.  F.  Sancraint,  old  R.,  6.  *  *  Deponent  states  that  he  understood 
and  spoke  the  Indian  language  readily  at  that  time,  and  that  his 
brother  acted  as  an  interpreter  in  several  languages;  that  at  the  time 
of  said  plunder  he  heard  the  Indians  say  repeatedly  that  they  took 
the  property  in  the  name  of  the  king,  or  words  to  that  eflFect,  because 
it  belonged  to  the  dog — meaning  Anderson." 

10.  That  the  said  buildings  were  not  burnt  because  they  had  been 
occupied  as  military  barracks  or  contained  military  stores,  but  for 
other  reasons. 

It  is  an  admitted  fact  that  the  surrender  of  Hull  was  on  the  16th 
of  August,  1812,  and  the  burning  not  until  June,  1813. 

Ev.  J.  DagiUe^  old  R.,  p.  22.  **This  deponent  understood  the 
houses  of  the  said  Anderson  were  not  burned  at  the  time  they  were 
first  seized  by  the  British  and  Indians,  because  they  wanted  to  oc- 
cupy them  as  quarters  until  they  left  the  country  ;  and  at  that  tinae 
they  determined  to  burn  them  as  United  States  property.'' 

Ev.  M.  Couiurey  old  R.,  p.  24.  *^  And  this  deponent  was  then  in- 
formed by  the  British  that  as  said  dwelling  had  been  occupied  by  an 
officer  of  the  United  States,  and  for  the  use  of  the  United  States,  they 
would  burn  it  after  they  had  done  with  it." 

Ev.  A.  Navarre,  old  R.,  p.  29.  *'That  this  deponent  continued  to 
reside  in  one  of  the  rooms  of  said  building  up  to  some  day  in  June, 
1813,  when  the  interpreters  told  this  deponent  that  the  Yankee  army 
was  coming  on  to  this  place,  and  they  (the  interpreters)  were  about 
to  burn  this  house,  as  they  claimed  it  as  the  British  king's,  it  having 
been  occupied  previous  to  their  taking  it  by  officers  and  soldiers  of 
the  United  States." 

Ev.  Q.  Couture,  old  R.,  p.  33.  *»That  he  (Captain  Elliott,  of  the 
British  army)  was  going  to  take  possession  of  it  (Anderson' s  house) 
for  the  British  troops,  in  the  name  of  the  king,  as  public  property, 
and  that  he  would  burn  the  house  as  soon  as  he  should  leave  it." 

Ev.  A.  Campau,  R.,  p.  60.  **The  English  and  Indians  regarded 
Col.  Anderson  as  on  the  side  of  the  Americans." 

Ev.  F.  Sancraint,  old  R.,  p.  7.  **And  when  remonstrated  with, 
they  replied  that  it  was  the  property  of  the  Americans,  the  dog's 
house,  and  they  must  destroy  it  so  that  it  could  not  be  used  by  the 
dog  again." 

Ev.  A.  Nedeau,  old  R.,  p.  39.  **That  afterwards  (after  the  burn- 
ing) he  heard  the  Indians  say  they  burned  it  because  it  belonged  to 
the  Yankee  captain,  (meaning  Anderson;)  that  he  had  run  away  to 
fight  for  the  Yankees,  and  they  did  not  want  him  to  have  a  place  of 
shelter  or  lodgment  when  he  came  back." 

'*They  (the  Indians)  said  they  were  burning  it  (the  house)  because 
Col.  Anderson  was  an  American." 

*'They  (the  buildings)  were  burned  in  the  spring  or  fore  part  of 
summer  of  1813  by  the  same  Indians  that  had  previously  plundered 
the  buildings." 

** Question  18.   Do  you  know  by  whom  it  was  burned? 
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"Answer,  I  do  know.  I  was  going  with  another  man  up  to  the 
bnilding;  saw  the  smoke  and  the  buildings  on  fire,  and  the  Indians 
leaving  it.  It  was  set  on  fire  about  6  o'clock  in  the  evening,  in  the 
middle  of  the  main  building.  Saw  the  Indians  coming  out  of  the 
bouse  immediately  after  it  wa.s  set  on  fire.  I  knew  personally  one 
of  the  Indians;  that  he  was  one  of  the  Indians  who  acted  with  the 
British." 

Ev.  B.  F.  Navarre,  R.,  pp.  70,  74.  *'They  (the  buildings)  were 
destroyed  by  the  Indians,  who  were  allies  of  the  British,  and  by  orders 
of  the  British  officers,  as  was  then  talked  by  the  folks  around;  they 
were  burned." 

"I   was  here,    and   they  (the   buildings)   were   burned   by   the 
Indians." 
Ev,  F.  Sancraint,  R.,  p.  79: 

*^  Question  21.  What,  if  anything,  was  done  with  the  buildings? 
''Answer.  They  took  possession  of,  and  kept  control  of  the  build- 
ings, using  them  as  quarters  during  the  following  fall  and  winter, 
excepting  a  short  time  during  the  winter,  when  they  were  occupied 
by  the  American  army  under  General  Winchester.  Aft^r  the  mas- 
Bacre  of  Winchester,  the  British,  with  their  allies,  retook  possession 
of  the  buildings,  and  remained  in  possession  until  the  approach  of 
Greneral  Harrison,  of  the  American  army,  with  his  forces,  which  was 
about  the  first  of  June,  in  the  year  1813,  or  the  fore  part  of  summer, 
when  they  were  burned. 

'* Question  22.  Do  you  know  why  they  burned  it? 
''Question  objected  to,  that  it  can  be  but  an  opinion. 
"Answer.   Because  they  (the  Indian  allies  of  the  British)  were 
ordered  by  Captain  Muir,  when  they  first  came  in  the  fall  of  1812,  to 
pillage  the  buildings  and  afterwards  burn  them,  because  they  regarded 
it  as  United  States  property;  and  Captain  Muir  so  distinctly  stated. 

"  Question  23.*  Who  did  you  hear  say  it  was  regarded  as  United 
States  property,  and  should  be  destroyed  ? 

"Answer.  Heard  McCadock,  who  was  a  British  officer  ;  also,  Cap- 
tain Caldwell,  of  the  British  militia.  Cannot  think  of  other  names, 
but  it  was  the  general  expression. 

"Question  24.  When  the  buildings  were  burned,  by  whom  were 
they  burned,  and  under  what  circumstances  ? 

"  Answer.  They  were  burned  by  the  British  Indians — think  by  part 
of  the  Miami  and  Pottawatomie,  Ottawa,  and  Chippewa  Indians.  On 
hearing  of  the  approach  of  the  American  army  under  General  Harri- 
son, they  burned  the  buildings,  and,  as  they  said,  because  they  had 
been  directed  to  burn  them  because  they  had  been  used  for  shelter  for 
the  American  army,  (dogs,  they  called  them.)" 

"Question  26.  Did  you  hear  Captain  Muir  or  Captain  Elliott  give 
any  instructions  or  orders  to  his  soldiers  or  to  the  Indians  to  destroy 
the  buildings  of  Colonel  Anderson  at  the  time  they  were  pillaged  ? 

"  Answer.  I  heard,  at  the  time  of  the  pillaging  of  the  property  of 
Colonel  Anderson,  Captain  Muir  say,  in  reply  to  a  question  asked  by 
fiobert  Ton  Ton  Navarre,  '  Can  you  not  restrain  the  Indians  from 
destroying  the  property  of  Colonel  Anderson  ?'  that  he  could  not, 
that  they  had  promised  the  Indians  the  privilege  of  plundering  and 
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destroying  all  the  property  that  had  been  occupied  by,  or  belonged  to, 
the  United  States." 

11.  The  personal  property  was  destroyed  or  carried  away  for  rea- 
sons other  than  previous  occupancy  of  Anderson's  buildings  as  mili- 
tary barracks,  or  for  storing  arms  and  munitions  of  war. 

Frenchtown  and  the  troops  and  military  stores  and  arms  and  ammu- 
nition there  were  surrendered  by  Hull,  as  is  shown  in  the  petition 
and  evidence, 

Ev.  M.  Couture^  old  R.,  p.  24.  **That  a  few  days  after  the  sur- 
render the  British  and  Indians  came  on  to  the  River  Raisin,  and  the 
Indians  entered  said  dwelling-house  of  said  Anderson  and  plundered 
it  of  almost  every  article  of  value  which  it  contained." 

Ev.  P.  RobideaUy  old  R.,  p.  27.  **  That  he  was  present  on  the  River 
Raisin,  in  said  township,  at  the  time  the  British  and  Indians  came 
out  to  this  place  from  Detroit,  three  or  four  days  after  HulFs  surren- 
der of  the  northwestern  army  of  the  United  States;  that  he  was  present 
at  the  house  of  said  Anderson  when  the  British  and  Indians  came  to 
Colonel  Anderson's  house.  The  Indians  were  commanded  by  Captain 
Elliott,  who  was  present  with  other  British  officers,  and  Captain 
Elliott  directed  the  barrels  in  the  cellar  of  said  Anderson,  containing 
spirituous  liquor  and  wine,  to  be  destroyed,  and  gave  up  the  house 
to  the  pillage  of  the  Indians." 

Ev,  F.  Pavlin,  old  R.,  p.  13.  '^That  he  was  well  acquainted  with 
the  said  Colonel  Anderson  long  before  the  said  war,  and  while  be  was 
a  resident  of  Lower  Canada,  at  Montreal,  and  also  after  he  came  to 
this  country,  and  during  the  said  war." 

Ev.  A.  Nedeau,  old  R.  *  *  On  the  second  day  after  the  capitulation, 
he  thinks  on  or  about  the  20th  day  of  August,  1812,  some  British  and 
Indians  came  to  the  residence  of  Colonel  Anderson,  and  went  to  plun- 
dering and  destroying  the  things  that  were  in  it,  and  especially  from 
the  east  end  or  wing  of  the  house  which  was  used  by  said  Anderson 
as  a  grocery  store;  and  that  he  generally  kept  quite  a  good  stock  of 
dry  goods  and  groceries  in  the  store;  and  he  saw  the  Indians  carry- 
ing out  of  the  store  in  their  arms  large  bales  of  broadcloths  and  vari- 
ous other  kinds  of  goods." 

Ev.  A,  Campau,  R.,  p.  58.  '*The  cattle  the  Indians  killed;  the 
horses  and  other  property  the  Indians  took  away,  which  I  know,  as  I 
«aw  them  plundering.  Two  Indians  came  to  my  house  and  insisted 
upon  my  going  with  them,  and  I  went  to  the  house  with  them  and  saw 
them  in  the  act  of  plundering  and  carrying  off  the  property." 

Ev,  A.  P,  Navarre,  R.,  pp.  62,  66.  **It  (the  property)  was  plun- 
dered by  the  Wyandot  and  Pottawatomie  Indians,  who  were  allies 
of  the  British  during  that  war,  some  time  in  the  latter  part  of  August, 
in  the  year  1812. 

**  Cross- question  4.   What  became  of  the  property? 

**  Answer.  The  Wyandot  and  Pottawatomie  Indians  carried  the 
property  off;  was  present;  saw  them  in  the  act  of  taking  and  leaving; 
they  did  not  burn  any  buildings  at  this  time. 

**  Cross-question  5.   Were  there  any  British  here  at  that  time? 

**  Answer.  They  were  not  at  the  store,  but  about  three-fourths  of  a 
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mile  down  the  river.  There  were  a  number  of  Frenchmen  acting  with 
the  British  that  took  part  in  plundering.  I  saw  them  with  a  part  of 
the  property  plundered." 

Ev,  B.  F.  Navarre,  R.,  p.  70.     **It  (the  property)  was  destroyed 
bv  the  British  and  Indians  in  the  fall  of  1812. 

' '  Cross  interrogatory  4.  Were  you  present  when  the  personal  prop- 
erty was  destroyed? 

'*  Answer.    I  was  at  home  and  saw  the  Indians,  the  allies  of  the 

English,  go  into  Colonel  Anderson's  house  and  carry  them  out.    Col. 

Anderson's  house  was  about  sixty  or  eighty  rods  from  my  house. 

'*  Cross-interrogatory  5.  Were  there  any  British  troops  there  then? 

'*  Answer.  There  were  none  there  then,  but  there  were  a  few  days 

afterwards. 

*'  Cross-interrogatory  6.  Were  these  goods  all,  or  nearly  all,  taken 
away  before  the  British  troops  came*there? 
'^  Answer.  They  were,  or  nearly  all." 

12.  The  arms,  ammunition,  Ac,  of  the  United  States  were  surren- 
dered by  Anderson  to  the  British. 

Et\  F.  Saucraint,  R.,  p.  77.     '*  Question  13.  Did  Captain  Elliott 
then  and  there  take  possession  of  anyth  ng  else;  if  so,  of  what? 

*  'Answer.  When  relieved  from  the  block-house  he  went  to  the  house 
of  Colonel  Anderson,  and  received  from  him  arms  and  munitions  of 
war  of  the  United  States,  which  were  stored  in  the  out-buildings  of 
Colonel  Anderson,  adjoining  his  residence,  consisting  of  muskets, 
cartridge-boxes,  cavalry  caps,  and  everything  there  belonging  to  the 
United  States. 

•'Question  14.   What  did  he  do  with  them,  if  anything? 
"Answer.  He  took  them  to  a  barge;  I  saw  them  placed  there,  and 
saw  them  embark,  and  suppose  they  were  taken  to  Maiden." 

13.  There  is  no  certain  description  or  quantity  of  personal  or  other 
property  destroyed,  or  any  specific  value  of  either,  but  all  is  so  uncer- 
tain that  the  court  cannot  affix  any  certain  value  to  either,  so  as  to 
adjudge  the  value  of  the  property  destroyed. 

Fv.  A.  Campau,  R.,  p.  55.  ''Should  judge  the  buildings  together 
were  worth  at  least  three  thousand  dollars.'' 

"It  is  difficult  to  estimate  exactly;  everything  was  enormously 
high.  There  was  upwards  of  two  thousand  dollars'  worth  of  mer- 
chandise. I  should  think  there  was  one  thousand  dollars'  worth  of 
liquors.  I  should  think,  including  whole  stock,  embracing  merchan- 
dise and  liquors,  there  was  upwards  of  two  thousand  dollars  in  value." 
Referring  to  flour,  wheat,  grain,  and  provisions,  he  says,  (p.  58  :) 
"I  cannot  estimate  them." 

Ev.  A.  P.  Navarre,  R.,  pp.  62,  66,  referring  to  personal  property, 
"Should  think  it  worth  three  thousand  dollars.  Should  think  he  had 
over  a  thousand  dollars'  worth"  of  goods. 

P.  70.  "It  (the  property  in  the  house)  was  worth  then  three 
thonsimd  dollars." 

iP.  81.  "I  should  judge  it  (the  personal  property)  worth  four  thou- 
sand dollars." 
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Ev.  C.  Hulbard,  old  R.,  p.  32.  **After  they  had  plundered  the 
dwelling-house  of  a  considerable  quantity  of  silver  plate,  and  destroyed 
all  the  furniture,  consisting  of  bureaus,  drawers,  chests,  trunks,  beds, 
and  furniture  of  every  description,  and  a  large  quantity  of  clothing, 
awd  then  plundered  the  store  of  about  two  thousand  dollars'  worth  of 
dry  goods,  and  several  hundred  dollars  in  cash,  the  amount  this  depo- 
nent does  not  know.  Further  this  deponent  saith,  the  said  Colonel 
Anderson  had  two  very  likely  stud  horses  which  were  taken  by  the 
said  British,  and  nine  or  ten  barrels  of  whiskey,  some  spirits,  sonae 
brandy  and  wine,  cherry  bounce,  all  of  which  was  destroyed  and  taken 
away  by  the  said  British  troops." 

Ev.  O.  Couture,  old  R  ,  p.  33.  **And  that  some  furniture,  grain, 
flour,  &c.,  were  taken  by  the  British  troops  while  they  lived  in  said 
house,^^ 

14.  There  is  no  sufficient  evidence  that  the  buildings  were  occupied 
as  military  barracks,  or  for  storing  arms  and  munitions  of  war,  at  the 
taking  in  August,  1812,  by  any  officer  having  legal  and  competent 
authority  to  thus  occupy  the  same. 

It  is  not  pretended  in  the  petition,  nor  does  it  appear  in  tho  evi- 
dence, that  the  United  States  either  hired  or  forcibly  took  possession 
of  these  buildings.  On  the  contrarj^  the  plaintiff  proves  that  Ander- 
son lind  Reid  kept  ammunition  there  for  sale. 

Ev,  B.  F.  Navarre,  R.,  p.  74.  **Had  not  Duncan  Reid  and  Col. 
Anderson  powder  and  lead  and  shot  for  sale,  which  they  kept  in  the 
building  of  Col.  Anderson  ? 

**Answer.  They  had." 

Ev.  F.  Saucraint,  R.,  p.  77.  ^'Answer.  When  relieved  from  the 
block-house  he,  Capt.  Elliott,  went  to  the  house  of  Col.  Anderson, 
and  received  from  him  arms  and  munitions  of  war  of  the  United  States, 
which  were  stored  in  the  out-hnildings  of  Col.  Anderson,  adjoining  his 
residence,  consisting  of  muskets,  cartridge-boxes,  cavalry  caps,  and 
everything  there  belonging  to  the  United  States." 

It  is  added  that  he  took  these  things  away  in  a  barge,  with  Ander- 
son. 

15.  There  is  no  sufficient  evidence  that  the  said  buildings  were 
occupied  as  military  barracks,  or  as  depositories  for  military  stores  at 
the  time  of  the  second  occupation  by  the  Indians  in  January,  1813. 

There  is  no  averment  in  the  petition  that  the  Americans  had,  in 
January,  1813,  arms  and  munitions  of  war  in  Anderson's  buildings  ; 
they  had  been,  from  soon  after  the  surrender,  occupied,  **  back  and 
forth,  as  Saucraint  states,  (old  R.  6.) 

Ev.  R.  F.  Navarre,  R.,  p.  71.  **After  the  personal  property  was 
first  destroyed,  in  whose  possession  was  the  buildings  and  property? 

**Answer.  At  first  they  were  in  the  possession  or  control  of  Duncan 
Reid,  a  half-brother  of  Col.  Anderson ;  think  two  or  three  weeks ; 
the  Indians  then  came  and  took  these  goods  that  were  left." 

This  shows  the  then  state  of  things  ;  the  only  evidence  upon  this 
point  is  by  A.  P.  Navarre,  (R.,  p.  64,)  who  avers  that  at  the  time  of 
Winchester's  defeat  there  were  six  soldiers  acting  as  spies  *'in  the 
house  or  buildings,''  who  left,  making  their  escape  through  the  win- 
dows. 
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J.  Navarre,  (old  R.,  p.  15,)  describes  himself  as  one  of  these  spies, 
having  arms,  and  being  disguised  like  an  Indian,  and  narrowly  escaped 
being  taken, 

There  is  no  evidence  that  the  British  or  Indians  knew  that  spies 
dis«;aised  as  Indians  lodged  in  Anderson's  house,  or  that  they  burned 
it  on  that  account. 

16.  The  personal  property  was  not  destroyed  to  any  considerable 
extent,  and  was  carried  away  at  different  times. 

Ev.  G.  Couture^  old  R.,  p.  33.  **That  some  furniture,  grain,  flour, 
Ac,  were  taken  by  the  British  troops  while  they  lived  in  the  said 
hou.*5e." 

Ev.  B.  F.  Navarre,  R.,  p.  70.  '*  Question  15.  After  the  personal 
property  was  first  destroyed,  in  whose  possession  was  the  buildings 
and  property? 

'  'Answer.  At  first  they  were  in  the  possession  or  control  of  Duncan 
Reid,  a  half-brother  of  Colonel  John  Anderson  ;  think  two  or  three 
weeks  ;  the  Indians  then  came  and  took  these  goods  that  were  left, 
the  Indians  having  previously  taken  remainder  of  the  stock.  The 
troops — the  British  troops — then  took  possession  and  quartered  in  the 
buildings." 

17.  The  liquor  was  destro.yed  by  Captain  Elliott,  at  the  reques^t  of 
Americans,  to  prevent  the  Indians  from  drinking  to  excess  and  indulg- 
ing in  excesses. 

Ev»  F.  Saucraint,  old  R.,  p.  6.  **And  deponent  states  that  very 
soon  after  the  capture  of  said  Anderson,  as  aforesaid,  the  said  Indians 
and  many  British  officers  and  soldiers  did  come,  and  that  he  was  at 
the  store  of  said  Anderson  when  the  Indians  and  British  broke  open 
the  store  ;  after  having  plundered  the  house  of  its  contents,  they  com- 
menced plundering  the  store  of  dry  goods,  silver  works,  groceries  and 
provisions,  flour,  Ac. ;  and  fearing  the  consequences  Avhen  they  would 
get  to  the  liquor,  deponent  states  that  he  and  some  others  left  to  find 
Captain  Elliott  and  request  him  to  direct  the  staving  in  of  the  barrels 
that  contained  the  liquor  of  different  kinds  ;  and  that  Captain  Elliott 
accordingly  did  so  direct ;  and  that  disponent's  brother,  who  was  an 
interpreter,  knocked  in  the  barrel  heads,  so  that  the  liquors  therefrom 
flowed  in  the  cellar  to  the  depth  of  several  inches.'' 

If,  before  the  surrender  of  Hull,  Anderson's  house  had  been  occu- 
pied for  military  quarters,  or  for  storing  arms  and  munitions  of  war, 
it  was  so  occupied  at  his  own  instance,  and  not  by  virtue  of  orders 
from  a  superior,  or  from  necessity. 

The  government  stockade  fort  was  the  natural  and  proper  place  for 
keeping  military  stores,  and  the  barracks  were  the  most  suitable  places 
for  lodging  soldiers,  and  these  places  were  near  at  hand.  Anderson, 
if  in  command,  could  have  kept  his  men  and  stores  there  or  at  bis 
own  house,  as  he  chose  ;  and  if  he  selected  and  used  the  wrong  onp 
it  was  his  own  fault,  and  he  must  abide  the  consequences.  He  can- 
not compel  the  governpient  to  compensate  him  for  his  own  acts. 
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LEGAL  QUESTIONS. 

First.  Depositions  not  taken  in  conformity  to  the  statute  are  not  com- 
petent evidence. 

The  solicitor  does  not  object  to  the  deposition  of  Cyrus  Hubbard, 
taken  under  Lee's  commission  ;  but  all  others,  as  printed  in  the  first 
part  of  the  record,  are  not  in  conformity  with  any  law,  and  are  there- 
fore inadmissible.  He  waives  objection  to  that  of  F.  Saucraint  and 
Archange  Navarre  and  6.  Conture.  He  objects  to  all  except  these 
four,  and  insists  they  shall  not  be  received  in  evidence. 

Second.   This  case  is  not  within  the  jurisdiction  of  this  court 

This  claim  does  ^ot  arise  under  an  act  of  Congress,  because  there 

is  none  now  in  force  which  is  applicable.     It  does  not  arise  under  a 

regulation  of  a  department,  because  there  is  none  on  the  subject.     It 

does  not  arise  under  a  contract,  express  or  implied,  because  there  is 

no  express  contract,  and  no  facts  from  which  to  imply  one. 
i 

Third.  If  the  axi  of  \%\&  ivas  in  force,  the  United  States  tvould  not  be 
liaNe  if  Anderson  voluntarily  used  his  property  so  as  to  put  it  to  hazard; 
nor  if  the  burning  did  not  immediately  follow  capture  ;  nor  for  the  acts  of 
unrestrained  Indians  after  the  surrender  ;  nor  for  the  destruction  of  per- 
sonal  property. 

Anderson  could  not,  of  his  own  act,  and  without  a  necessity  which 
was  all-controlling,  so  manage  his  property  as  to  make  the  United 
States  insurers  of  it.  A  burning  months  after  the  capture,  and  after 
ten  months'  occupation,  is  not  within  the  meaning  of  the  law  of  1816  ; 
that  act  did  not  provide  indemnity  for  the  acts  of  Indians  who  could 
not  be  restrained  by  the  regular  military  command,  nor  for  the  de- 
struction of  personal  property. 

Fourth.   TJiis  case  is  not  provided  for  by  any  existing  law. 

On  the  9th  of  April,  1816,  Congress  (3  U.  S.  L.,  263)  enacted: 

9.  **That  any  person  who,  in  the  time  aforesaid,  (during  the  then 
late  war,)  has  sustained  damage  by  the  enemy,  while  the  same  was 
occupied  as  a  military  deposit,  under  the  authority  of  an  officer  or 
agent  of  the  United  States,  shall  be  allowed  and  paid  the  amount  of 
such  damage :  Provided^  It  shall  appear  that  such  occupation  was  the 
cause  of  its  destruction." 

This  act  was  modified  on  the  17th  of  March,  1817,  (3  U.  S.  L.,  397,) 
and  extended  to  places  of  depositing  naval  stores  and  buildings  used 
for  military  barracks,  and  requiring  all  cases  to  be  reported  to  Con- 
gress, as  follows: 

**That  the  9th  section  of  the  act  entitled,  Ac,  (of  1816,)  *  *  * 
shall  be  construed  to  extend  only  to  houses  or  other  buildings  occupied 
by  an  order  of  an  officer  or  agent  of  the  United  States  as  a  place  of 
deposit  for  military  or  naval  stores  or  as  barracks  for  the  military 
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forces  of  the  United  States  ;  and  that,  in  acting  upon  all  cases  arising 
under  said  ninth  section,  as  well  as  those  whereon  commissions  are 
now  returned,  and  remain  undecided,  as  well  as  those  on  which  com- 
missions may  hereafter  be  executed,  it  shall  be  the  duty  of  the  com- 
missioner, appointed  by  virtue  of  the  act  aforesaid,  carefully  to 
examine  and  investigate  the  same  and  to  report  the  facts  in  such 
case  to  Congress  as  soon  as  may  be,  that  such  provision  may  be  made 
for  the  relief  of  the  respective  claimants  as  shall  be  deemed  just  and 
proper." 

The  act  of  1816  directed  the  payment  of  adjudications  by  the  com- 
missioner. This  provision  made  a  change  in  this  respect,  though  by 
the  5th  section  claims  allowed  by  the  commissioner  of  less  than  $200 
might  be  paid,  and  those  above  that  sum,  when  revised  and  approved 
by  the  Secretary  of  War,  might  be  paid  without  going  to  Congress. 

By  the  act  of  20th  of  April,  1818,  (3  U.  S.  L.,  466.)  these  cases 
were  all  transferred  to  the  Third  Auditor. 

On  the  3d  of  March,  1825,  (U.  S.  L.,  123,)  the  preceding  acts  were 
modifled  as  follows: 

**That  any  person  having  a  claim  for  a  building  destroyed  by  the 
enemy  during  the  late  war  under  the  ninth  section  of  the  act  to  which 
this  is  an  amendment  and  of  the  act  to  amend  the  same,  passed  on  the 
3d  of  March,  1817,  which  shall  have  been  presented  to  the  commissioner 
of  claims  appointed  under  the  act  first  aforesaid  at  any  time  before  the 
tenth  of  April,  IS  18,  and  which  was  not  paid  under  said  acts,  nor 
finally  rejected  by  said  commissioner,  may,  within  nine  months  here- 
after, present  the  same,  with  the  evidence  to  support  it,  to  the  Third 
Auditor  of  the  Treasury  for  examination  and  adjustment ;  and  if  he 
shall  be  satisfied  the  building  or  buildings  for  which  damages  are 
claimed  was,  at  the  time  of  its  destruction,  occupied  by  any  agent  or 
officer  of  the  United  States  as  a  plaoe  of  deposit  for  military  or  naval 
stores,  or  as  barracks  for  the  military  forces  of  the  United  States,  he 
shall  proceed  to  assess  the  damages  and  certify  the  amount  for  payment 
in  the  way  pointed  out  in  the  act  first  above  referred  to,  which  shall 
be  immediately  paid  out  of  any  money  in  the  treasury  not  otherwise 
appropriated  :  Provided^  That  if  the  Auditor  shall  be  satisfied  the 
evidence  before  him  is  insufficient  to  enable  him  correctly  to  decide 
between  the  United  States  and  the  claimant,  he  may,  on  giving  notice 
to  the  claimant,  cause  other  evidence  to  be  taken:  And  provided  aUOj 
That  no  payment  shall  be  made  under  the  provisions  of  this  act 
where  the  property  destroyed  was  occupied  under  a  contract  with  the 
owner,  and  at  the  risk  of  such  owner.'' 

These  acts  are  now  all  expired  and  cannot  authorize  the  present 
claim.  If  in  force,  there  are  no  provisions  which  would  sustain  it. 
They  provide  only  for  the  destruction  of  buildings,  and  that  when 
occupied  by  competent  authority,  and  when  such  occupation  was  the 
direct  cause  of  it. 
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Fifth.  Private  property  when  wantonly  destroyed  by  the  enemy  consti- 
tutes a  loss  for  which  the  governynent  is  not  responsible. 

The  government  has  never  provided  for  indemuifyinj^  its  citizens  for 
^11  their  losses  occasioned  by  its  wars  with  other  nations.  The  calami- 
ties of  war  are  among  the  incidents  of  haman  existence  which  each 
must  bear  on  his  own  account.  Every  man  selects  his  location  for 
residence  or  business,  and  must  abide  the  consequences  of  his  selection. 
All  that  he  can  demand  of  the  government  is  a  reasonable  effort  to 
protect  him  and  his  property  from  the  aggressions  of  the  enemy. 
Property  becomes  enhanced  or  diminished  in  value  by  war.  While 
government  is  without  the  means  of  appropriating  to  itself  the  advan- 
tages of  the  former,  it  cannot  properly  be  required  to  sustain  the  latter. 
The  farthest  that  the  government  has  ever  gone  in  providing  for  losses 
occurring  during  a  war  with  a  foreign  nation,  was  to  pass  the  act  of 
1816,  which  made  provision  for  compensating  those  whose  property 
had  been  destroyed  exclusively  in  consequence  of  its  own  acts  in 
appropriating  private  property  to  its  public  use  in  a  manner  to  occa- 
sion its  destruction  by  the  enemy.  Where  the  government  occupied 
the  property  of  individuals  by  its  arms  or  munitions  of  war,  or  for 
military  barracks,  and  thereby  invited  and  occasioned  the  destruction, 
there  were  reasons  for  providing  for  the  payment  of  the  loss  that  do 
not  exist  in  any  other  cases. 

But  Congress,  when  they  passed  this  law,  doubted  the  propriety  of 
making  it  geneVal,  and  therefore  gave  it  effect  only  for  the  limited 
period  of  two  years,  and  subsequently  (in  1825)  revived  it  for  nine 
months.  And  although  some  of  the  provirions  of  that  act  have  been 
permanently  re-enacted,  those  in  question  have  been  left  to  remain  a 
dead  letter.  Although  private  bills  have  been  passed  resting  upon 
the  principle  contained  in  the  ninth  section  of  that  act,  still  Congress 
has  omitted  to  include  those  principles  in  anj-  general  law.  Congress 
has  thus  shown  that  even  this  provision  was  a  questionable  one. 

Sixth.     Where  property  is  surrendered  on  capitulation  to  a  regular 
army^  is  reoccupied  by  the  oioner  or  his  agents,  and  afterwards  given  up 
by  them  to  Indians  not  subject  to  an  authorized  command,  and  destroyed, 
the  United  States  would  not  be  liaUe  under  the  acts  of  ISXd  and  1817,  if 
nx)W  in  force. 

The  government  intended,  by  the  acts  of  1816  and  1817,  to  remu- 
nerate for  the  loss  of  buildings  only  in  those  cases  where  their  authorized 
officer,  by  his  acts,  invited  and  occasioned  the  loss.  It  was  not  the 
intention  to  provide  for  losses  which  might  result  from  the  ordinarj'^ 
operations  of  a  war.  In  the  latter  case  there  would  be  little  induce- 
ment for  people  to  protect  their  own  property.  They  might  prefer 
to  get  pay  for  it  of  the  government.  The  consequences  would  be 
most  fatal  to  the  country  to  adopt  any  such  principle. 
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Seventh.  When  the  United  States  provide,  a  suitable  place  for  the 
army  and  military  stores,  the  presumption  is  that  no  other  accommoda' 
tions  are  needed  or  obtained ;  and  those  who  daim  othertvise  must  make 
proof  of  the  fact. 

In  this  case  the  proof  is  clear  that  the  United  States  had  suitable 
accommodations  at  the  stockade  at  Frenchtown  for  all  who  were  in 
their  military  service.  There  is  no  evidence  of  the  number  of  persons 
or  the  quantity  of  military  stores  there,  nor  any  that  other  accommo- 
dations were  needed,  or  ordered  by  competent  authority. 

That  Anderson  was  a  leading  man  there  is  probable,  but  there  is  no 
certain  evidence  that  he  held  any  military  command,  or  that  Duncan 
Reid  did.  Neither  one  is  mentioned  in  Gardner's  Military  Diction- 
ary, nor  alluded  to  as  such  by  Hull,  in  his  orders  in  Niles,  as  in  com- 
mand. Brush  was  the  only  officer  named  as  having  a  command. 
There  is  no  legal  proof  that  either  hired  or  pressed  into  the  service 
of  the  government  Anderson's  buildings.  But  there  is  evidence  that 
they  both  used  them  for  other  purposes,  by  way  of  trade  and  tenancy. 
There  is  not  a  shadow  of  evidence  that  they  were  needed  for  the  uge 
of  the  government,  or  that  any  one  authorized  to  do  so  hired,  or  that 
any  officer  in  command  took  forced  possession  of  them. 

From  the  evidence,  the  solicitor  is  of  opinion  that  neither  Ander- 
son nor  Reid  had  any  authority  to  represent  the  United  States  in 
military  affairs. 

This  case  is  also  a  stale,  oft-rejected  claim. 

He  is  of  opinion  that,  upon  either  of  the  grounds  of  objection,  the 
claimant  is  precluded  from  recovery. 

R.  H.  GILLET, 
United  States  Solicitor. 

October  31,  1860. 


in  the  coubt  of  claims. 

February  5,  1861. 

John  Anderson's  Administrator  vs.  The  United  States. 

scarburgh,  j. 

The  claimant  states,  in  his  petition,  that  at  the  commencement  of 
the  late  war  with  Great  firitain,  and  for  many  years  prior  to  that 
event  John  Anderson,  deceased,  his  intestate,  carried  on  the  business 
of  a  merchant  in  Frenchtown,  Michigan,  and  owned  and  possessed  a 
dwelling-house  and  store,  household  furniture,  merchandise,  grain, 
flour,  and  other  provisions,  and  two  thousand  dollars,  all  stored  and 
being  in  the  dwelling-house,  apart  of  which  was  used  as  a  store;  that 
on  or  about  the  Ist  day  of  August,  A.  D.  1812,  Duncan  Reid,  a  quar- 
termaster of  a  detachment  of  Michigan  militia  in  the  service  of  the 
United  States,  took  possession  of  the  dwelling-house  and  store, together 
with  the  stables  and  out-buildings,  for  the  use  of  the  United  States, 
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as  a  place  of  deposit  for  military  stores  and  barracks  for  the  soldiers, 
Ac;  that  soon  after  the  16th  of  August,  A.  D.  1812,  in  consequence 
of  the  surrender  of  General  Hull,  all  the  soldiers  stationed  at  French- 
town  surrendered  to  the  British  army,  and  all  the  stores  and  store- 
houses in  the  occupancy  of  American  troops,  including  the  buildings 
80  occupied,  belonging  to  John  Anderson,  deceased,  and  the  contents 
of  the  same,  were  included  in  General  Hull's  capitulation;  that  a  day 
or  two  afterwards  the  enemy  took  possession  of  Anderson's  premises, 
and  in  June,  A.  D.  1813,  set  fire  to  and  destroyed  the  same  as  public 
property  of  the  United  States,  having  found  therein  military  stores, 
muskets,  Ac;  and  that  the  enemy,  before  burning  the  buildings,  plun- 
dered them  of  all  the  monej^  plate,  goods,  and  articles  of  value.  The 
petitioner  claims  $9,000,  and  interest  thereon. 

The  ground  on  which  this  claim  is  placed  in  the  petition  is,  that 
John  Anderson's  dwelling-house  and  store,  and  their  contents,  were 
included  in  General  Hull's  capitulation;  and  although  the  counsel  for 
the  petitioner  did  not  rest  it  on  that  ground,  either  in  his  brief  or  in 
his  oral  argument,  yet  this  court  can  consider  it  only  as  it  is  presented 
in  this  petition.  And  so  presented,  it  is  wholly  unsustained  by  the 
evidence.  The  decedent's  property,  mentioned  in  the  petition,  was 
clearly  not  included  in  General  Hull's  capitulation. 

As,  however,  the  petitioner's  counsel  in  his  brief  has  placed  the 
petitioner's  claim  on  the  ground  that  it  is  embraced  and  provided  for 
by  certain  acts  of  Congress,  it  may  be  proper  to  remark  that,  to  entitle 
him  to  relief  on  that  ground,  it  is  necessary  for  the  claimant  to  state 
in  his  petition  what  was  done  by  him  and  his  intestate  under  those 
acts,  and  what  proceedings  were  had  thereon.  Such  a  statement  is 
required  by  the  act  of  Congress  establishing  this  court. — (10  Statutes 
at  Large,  p.  612.) 

It  may  not  be  improper  further  to  remark  that,  if  we  were  at  liberty 
to  consider  this  case  as  one  presented  under  those  acts  of  Congress,  it 
is  still  subject  to  the  still  graver  objection,  that  the  facts  necessary 
to  bring  it  within  their  provisions  are  not  established  by  the  evidence. 
But  a  critical  examination  of  the  evidence,  in  connexion  with  those 
acts,  is  not  now  deemed  material. 

My  opinion  is,  that,  as  this  case  now  stands,  the  petitioner  is  not 
entitled  to  relief. 


IN  THE  COURT  OF  CLAIMS. 

February  5,  1861. 
Anderson  vs.  The  United  States, 

LORINO,  J. 

The  facts  are,  that  previous  to  August,  1812,  Colonel  Anderson 
owned  and  lived  in  a  wooden  house  in  Frenchtown,  in  Monroe  county, 
Michigan,  one  of  tlie  wings  of  the  house  being  a  store,  in  which  he 
carried  on  his  business  of  trader.     Colonel  Anderson  was  a  colonel  of 
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militia  in  the  war  with  Great  Britain,  and  his  premises  were  used  by 
the  United  States  as  a  place  of  deposit  for  arms  and  munitions  of  war 
to  be  distributed  among  the  militia  mustered  into  their  service,  apart 
of  whom,  with  other  troops  of  the  regular  army  of  the  United  States, 
were  stationed  near  Colonel  Anderson's  house  and  the  River  Raisin. 

At  the  capitulation  of  General  Hull,  at  Detroit,  on  the  16th  August, 
1812,  the  stockade,  fort  and  the  troops,  and  the  arms  and  munitions 
of  war  there  and  at  Colonel  Anderson's  premises  were  surrendered  to 
an  English  oflScer,  Captain  Elliott,  who  took  possession  of  the  arms, 
munitions  of  war,  and  property  of  the  United  States,  and  carried  them 
away,  (p.  98,  ans.  13,  14.)  Immediately  after  a  company  of  English 
soldiers,  and  a  band  of  Indians  acting  with  them,  arrived  at  the  house 
and  plundered  that  of  its  furniture  and  the  store  of  its  goods,  and  car- 
ried both  away  with  the  personal  property,  consisting  of  horses,  grain, 
provisions,  and  whatever  else  belonged  to  Colonel  Anderson. 

The  English  forces  and  Indians  remained  upon  the  premises  about 
a  week,  (p.  62,)  and  then  left  in  pursuit  of  the  retreating  Americans. 
At  that  time,  by  the  directions  of  Colonel  Anderson,  Archange  Navarre 
went  into  said  house  **to  live  for  the  purpose  of  protecting  and  taking 
charge  of  said  houses."  It  also  appears  that  Duncan  Reid,  who  lived 
with  Colonel  Anderson,  and  was  his  clerk,  had  possession  of  the  prem- 
ises for  two  or  three  weeks,  (p.  71,  ans.  15.)  Then  the  Indians  re- 
turned to  the  house,  4&C.,  and  held  them  till  January,  1813.  Then  the 
American  forces  under  General  Winchester  and  Colonel  Lewis  ad- 
vanced upon  the  enemy,  who,  after  a  skirmish,  retreated,  (p.  14.) 
The  American  forces  encamped,  threw  up  a  breastwork,  and  were 
quartered  in  houses  in  the  vicinity,  and  a  few  men  of  the  company  of 
spies  or  rangers,  a  part  of  the  command  of  Colonel  Lewis,  were,  by 
his  authority,  lodged  in  Colonel  Anderson's  house,  (p.  15.)  Two  or 
three  days  afterwards  the  English  army  returned  and  defeated  the 
Americans,  and  recaptured  the  buildings  of  Colonel  Anderson,  (pp. 
14,  15,)  the  spies  or  rangers  in  it  escaping  from  it  at  the  time,  and 
with  difficulty,  (pp.  65,  15,  14.)  The  English  and  Indians  then  occu- 
pied the  house  and  buildings  until  the  advance  of  the  American  army, 
under  General  Harrison,  in  June,  1813,  when  the  enemy  retreated, 
after  setting  fire  to  the  buildings  and  burning  them  to  the  ground. 

On  this  state  of  facts  the  claimant  claims  compensation,  viz:  for 
the  buildings  destroyed,  $3,000;  for  personal  property  destroyed, 
$6,000 — making  $9,000  in  all;  and  interest  thereon  from  the  time  of 
the  proof  made  here. 

The  claim  is  founded  on  the  statutes  of  9th  April,  1816,  (3  D.  S.  L.,) 
as  explained  by  the  statute  of  ITth  March,  1817,  (3  U.  S.  L.  263,  397.) 

These  statutes  apply  only  to  houses  or  other  buildings,  and  by  them 
therefore  the  claim  for  the  personal  property  is  excluded. 

The  statute  of  1816,  s.  9,  is  as  follows: 

9.  That  any  person  who,  in  the  time  aforesaid,  has  sustained  dam- 
age by  the  destruction  of  his  or  her  house  or  building  by  the  enemy 
while  the  same  was  occupied  as  a  military  deposit  under  the  authority 
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of  an  officer  or  agent  of  the  United  States,  shall  be  allowed  and  paid 
the  amount  of  such  damage :  Provided,  it  shall  appear  that  such  occu- 
pation was  the  cause  of  its  destruction. 

The  statute  seeks  to  make  it  certain  that  the  occupation  of  the  build- 
ings by  the  United  States  was  the  cause  of  their  destruction,  and  for 
this  it  prescribes  two  criteria:  one,  the  proof  of  that  fact  by  testimony, 
which  is  required  by  the  ** proviso;''  the  other  criterion  i3  the  de- 
struction of  the  building,  ^'whUe  the  same  was  occupied  as  a  military 
deposit;"  and  these  words  require  that  close  connexion  between  the 
cause  and  effect,  which  is  the  best  evidence  of  that  relation,  and  less 
fallible  than  testimony. 

Now  there  are  only  two  facts  on  which  the  plaintiffs  can  claim  their 
oase  to  be  within  the  statute.  First.  By  the  deposit  of  arms,  &c., 
in  August,  1812.  But,  by  the  surrender,  the  place  ceased  to  be  a 
place  of  deposit  for  the  United  States  for  property,  for  that  passed  to 
the  enemy  and  was  carried  away  by  them,  and  between  that  time  and 
the  destruction  of  the  buildings  ten  months  elapsed,  and  they  ex- 
perienced the  various  fortunes  of  war;  in  these  they  returned  to  the 
possession  of  Colonel  Anderson,  (by  his  agent;)  then  to  the  enemy; 
then  they  were  taken  and  occupied  by  Americans;  then  retaken  by 
the  enemy,  and  held  by  them  from  January  to  June,  1813,  and  then 
destroyed.  It  is  not  possible,  in  any  proper  use  of  language,  to  aay 
that  all  this  time  elapsed  and  all  these  events  occurred  ^^ while' ^  the 
buildings  were  occupied  as  a  place  of  deposit  of  arms  and  munitions 
held  in  them  in  August,  1812,  and  carried  from  them  then. 

Then  as  to  the  second  point:  the  occupation  of  the  building  by  the 
spies.  There  is  no  evidence  that  shows  this  as  the  specific  cause  of 
the  destruction  of  the  buildings;  the  declaration  of  the  Indians  don't 
refer  to  it  so  as  to  show  it  was  even  known  to  them,  or  in  any  way  to 
separate  it  from  the  precedent  use  of  the  buildings  as  a  cause  of  their 
destruction;  and  as  to  this  use  of  the  buildings  by  the  spies,  five 
months  intervened  between  it  and  the  burning  of  the  buildings,  during 
which  the  enemy  quartered  there;  and  to  hold  that  the  burning  was 
** while"  the  spies  were  there,  would  be  doing  violence  to  the  words 
of  the  statute  and  disregarding  its  purpose. 

I  am  of  opinion  the  petitioner  is  not  entitled  to  relief. 


IN  THE  COURT  OF  OLAIMS. 

February  5,  1861. 

John  Anoebson's  AnHiNisiBAXOR  vs.  The  United  States. 

Hughes,  J. 

The  act  of  Congress  on  which  this  claim  is  predicated  is  no  longer 
in  force.  Bights  of  action  which  were  brought  into  existence  by  the 
statute,  and  had  no  foundation  in  general  principles  before  its  pas- 
sage, do  not  survive  it,  but  expire  with  it.     The  claim  of  Anderson 
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was  made  under  the  law,  but  failed  for  want  of  sufficient  proof.  There 
is  no  law  now  in  force  to  support  such  a  claim.  It  is,  therefore,  un- 
necessary, in  my  opinion,  to  inquire  whether,  upon  the  proofs  before 
us,  a  claim  is  made  out  which  would  be  good  if  there  was  law  to  sup- 
port it. 

I  am  of  opinion  that  the  petitioner  b  not  entitled  to  relief. 


o 


3Tth  Congbess,  )  HOUSE  OP  REPRESENTATIVES,  j  Report  0.  C, 
2d  Session.      ]  \     No.  279. 


R.    A.    CLEMENTS,    ADMINISTRATOR    OF   JAMES  N.    MUL- 
LIGAN. 


Dbcdcbbk  4»  1861.— Committed  to  a  Committee  of  the  Whole  House,  made  the  order  of  the 

day  for  to-morrow,  and  ordered  to  be  printed. 


The  Court  op  Claims  submitted  the  following 

KEPORT. 

To  the  honorable  the  Senate  and  Home  of  Bepresentatives  of  the  United 

States  in  Congress  ossenMed  : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

R.  A.    CLEMENTS,  ADMINISTRATOR  OP  JAMES  N.  MULLI- 

CAN,  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Original  evidence  in  the  case  transmitted  to  the  House  of 
Representatives;  a  printed  copy  of  the  same  transmitted  to  the 
Senate. 

3.  Claimant's  brief. 

4-  United  States  solicitor's  brief. 

5.  Opinion  of  the  court  adverse  to  the  claim. 

6.  Motion  for  a  re -hearing  allowed. 

7.  Claimant's  brief  on  the  re-hearing. 

8.  United  States  solicitor's  brief  on  re-hearing. 

9.  Second  opinion  of  the  court  adverse  to  the  claim. 

10.  Separate  opinion  of  Judge  Loring  concurring. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  n  seal  of  said  court,  at  Washington,  this  third  day  of  December, 
^^•^•J     A.  D.  1861. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


2  R.  A.  CLEMENTS. 

UNITED  STATES  COUBT  OF  CLAIMS, 

R.  A.  Clements  vs.  The  United  States. 

Petition. 

To  (he  honorable  the  judges  of  the  Court  of  Claims : 

The  petition  of  R.  A.  Clements,  administrator  of  the  estate  of 
James  N.  MuUican,  deceased,  respectfully  represents,  that  on  the 
date  of  the  annexed  contract  (marked  A)  the  said  contract  was  en- 
tered into  between  the  government  of  the  United  States,  through  its 
agent,  C.  A.  Ogden,  of  the  one  part,  and  the  said  James  N,  Mulli- 
can,  of  the  other  part ;  that  the  terms  and  meaning  of  said  contract 
are  believed  to  be  clear  and  intelligible.  That  at  the  time  when  the 
same  was  entered  into  the  government  was  engaged  in  extending  the 
Cumberland  road  westward,  through  the  States  of  Indiana  and  Illinois; 
that  it  required  a  large  amount  of  stone  for  the  erection  of  the  bridge 
referred  to  in  said  contract ;  that  previous  to  making  the  said  con- 
tract the  proper  agents  and  engineers  of  the  government  selected 
said  quarry  for  the  purposes  aforesaid,  and  assured  the  said  Mullican 
that  the  rock  in  said  quarry  was  of  such  quality  as  would  answer  for 
the  purpose  aforesaid,  and  had  also  erected  a  building  at  great  cost 
for  the  accommodation  of  laborers  who  might  be  employed  to  get  out 
the  stone  therefrom ;  and  the  said  oflScers  being  so  well  satisfied 
therewith  that  in  the  contract  referred  to  the  said  Ogden  stipulated 
that  the  said  Mullican  should  furnish  the  whole  amount  of  rock 
therein  expressed  from  that  particular  quarry,  and  none  other. 

That  after  the  said  work  was  struck  oflF  to  the  said  Mullican  at  his 
bid,  and  before  said  contract  was  entered  into,  in  consideration  of  the 
great  weight  of  said  rock,  and  of  the  flat  and  marshy  nature  of  the 
country  over  which  they  had  to  be  transported,  the  said  Ogden 
agreed  to  add  three  thousand  perches  (or  yards)  of  rock  to  said  con- 
tract, of  a  third  quality,  not  to  weigh  less  than pounds,  to  enable 

the  said  Mullican  to  construct  a  wooden  railway  to  the  river,  and  to 
place  cars  thereon,  and  all  necessary  fixtures.  That  the  said  Mullican 
immediately  proceeded  to  construct  said  railroad  from  the  said  quarry 
to  the  Wabash  river,  the  point  where  he  was  required  to  deliver  said 
stone,  and  completed  the  same  a  distance  of  four  and  three-quarter 
miles,  or  over,  at  great  expense ;  he  provided  himself  with  all  the 
implements  necessary  for  getting  out  the  stone  from  the  quarry, 
together  with  cars,  wagons,  cranes,  horses,  Ac,  required  to  transport 
said  stone  over  said  road.  That  several  hundred  perches,  or  yards, 
of  said  stone  were  received  by  the  inspector  at  the  quarry  and  deliv- 
ered by  the  said  Mullican  at  the  place  designated  in  the  contract ;  in 
the  quantity  so  received  and  delivered  but  a  few  perches  were  so 
received  except  as  the  third  class ;  that  at  this  stage  of  the  operations 
upon  said  quarry  and  the  delivery  of  said  stone  the  inspector  placed 
at  said  quarry  by  the  said  superintendent,  C.  A.  Ogden,  and  whose 
duty  it  was  to  receive,  measure,  and  mark  the  stone  before  transporta- 
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tion,  refaeed  to  receive  any  more  of  said  stone  in  either  of  the  three 
classes  specified  in  said  contract,  and  then  and  there  pronounced  said 
stone  in  said  quarry  as  unfit  for  the  purpose  required  ;  all  of  which 
said  acts  and  doings  of  said  inspector  were  approved  and  recognized 
by  said  Ogden.  The  consequence  was  a  heavy  loss  to  the  said  Mul- 
lican,  by  which  his  afiairs  were  utterly  ruined. 

Your  petitioner  further  avers  that  said  quarry  was  selected  by  the 
authorized  agents  of  the  government  of  the  United  States.  That  the 
said  Mnllican,  relying  in  good  faith  upon  their  representations,  exer- 
cised no  judgment  of  his  own  as  to  the  fitness  or  unfitness  of  the  stone 
in  said  quarry,  but  in  good  faith  on  his  part  proceeded  to  make  the 
necessary  outlays  and  fixtures  hereinbefore  specified,  never  doubting 
but  that  said  quantity  and  quality  of  stone  specified  in  said  contract 
would  be  received  by  said  agents  from  said  quarry. 

Your  petitioner  would  further  represent  that  at  the  time  of  the 
expenditures  and  operations  on  the  quarry  and  road  heretofore  stated 
he  was  a  partner  of  the  said  MuUican,  although  not  a  party  signing 
the  contract,  but,  as  such  partner,  was  liable  to  all  the  debts  and 
responsibilities  contracted  and  accrued  while  said  operations  were 
going  on  and  during  the  partnership  ;  that  in  the  spring  of  1837  or 
1838,  does  not  recollect  which,  he  sold  out  his  interest  to  the  said 
Mnllican  for  the  sum  of  two  thousand  dollars,  that  sum  being  the 
amount  of  funds  and  supplies  he  had  up  to  that  time  furnished  for  the 
said  work ;  that  after  the  failure  of  said  Mnllican,  occasioned  by  the 
non-receival  of  the  stone  from  said  quarry,  your  petitioner  had  to  pay 
debts  of  the  said  firm,  amounting  to  the  sum  of  $1,568  50,  for  which 
he  was  liable  as  said  partner  ;  and,  with  a  view  of  saving  to  himself 
and  to  the  estate  of  the  said  MuUican  the  amount  which  he  believes 
the  government  of  the  United  States  justly  owes,  he  became,  after  the 
death  of  said  Mnllican,  the  administrator  of  said  estate,  well  knowing 
that  he,  the  said  Mnllican,  in  his  lifetime,  had  intended  to  prosecute 
the  said  claim  before  the  Congress  of  the  United  States. 

Your  petitioner  is  advised  and  believes  that  the  government  is 
equitably  bound  to  compensate  the  estate  of  MuUican  for  the  losses 
thus  sustained,  and  asks  that  he  may  be  permitted  to  prove  the 
amount  of  the  same. 

In  the  year  1839  the  said  MuUican  died  at  Paoli,  Indiana,  and 
letters  of  administration  were  granted  on  his  estate  to  your  petitioner 
by  the  probate  court  of  Davis  county,  in  said  State,  on  the  31st  day 
of  October,  1839,  which  are  herewith  filed. 

Your  petitioner,  succeeding  thus  to  the  rights  of  the  said  Mnllican, 
presented  his  petition  for  relief  in  the  premises  to  the  Congress  of  the 
United  States.  The  Committee  of  Claims  of  the  House  of  Represen- 
tatives, to  whom  said  petition  and  the  accompanying  evidence  was 
referred,  made  an  adverse  report  on  the  same.  No.  282,  first  session 
twenty-ninth  Congress.  This  report  was  laid  on  the  table  and 
ordered  to  be  printed,  and  no  other  action  was  ever  had  in  Congress 
or  any  other  department  of  the  government  in  relation  to  the  case 
known  to  your  petitioner. 

Your  petitioner  believes  that  the  true  points  and  merits  of  his  case 
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were  not  comprehended  by  the  said  committee,  as  their  report  shows 
that  it  was  not  the  act  or  defaalt  of  Mullican  if  the  engineers  of  the 
United  States  required  him  to  furnish  the  stone  in  question  from  that 
particular  quarry,  and  that  these  stones  were  afterwards  found  to  be 
unsuitable  for  the  purpose  intended.  He  had  prepared,  at  great 
expense,  to  fulfil  his  contract,  and  oflfered  to  do  so,  but  was  not  per- 
mitted. The  engineer  had  selected  the  quarry  and  pointed  out  the 
work  he  wanted  to  be  done.  It  turned  out  that  he  had  erred  in  his 
judgment  as  to  the  quality  of  the  stone,  but  the  cost  of  the  expensive 
preparations  had  been  incurred.  It  would  not  therefore  be  equitable 
that  his  estate  should  bear  the  loss. 

R.  A.  CLEMENTS. 

ANDREW  WYLIE, 
Attorney  for  R.  A,  Clements. 

State  op  Indiana,  Daviess  County,  ss : 

Before  me,  Sardis  R.  Chase,  a  justice  of  the  peace  in  and  for  said 
county,  came  R.  A.  Clements,  who,  being  first  duly  sworn,  says  that 
the  facts  stated  in  the  foregoing  petition 'are  true,  to  the  best  of  his 
knowledge  and  belief.  In  witness  whereof  I  have  hereunto  sub- 
scribed my  name  this  18th  day  of  April,  1856. 

rsBAL  1  SARDIS  R.  CHASE, 

•-        *■'  Justice  of  the  Peace. 

State  op  Indiana,  Daviess  County y  ss : 

I,  John  Van  Trees,  clerk  of  the  Daviess  circuit  court,  do  hereby 
certify  that  Sardis  R.  Chase  is  an  acting  justice  of  the  peace  within 
and  for  said  county,  and  that  his  signature  above  written  is  his  gen- 
uine signature. 

Witness  my  hand  and  the  seal  of  said  court  this  18th  dav  of  April, 
A.  D.  1856. 

JOHN  VAN  TREES,  Clerk, 
By  E.  VAN  TREES.  Deputy. 


i(  A    ff 
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Western  division  of  the  Cumberland  road,  Indiana  section. 

Article  of  agreement  made  and  concluded  this  twenty-fourth  day 
of  June,  A.  D.  one  thousand  eight  hundred  and  thirty -seven,  between 
J.  N.  Mullican,  of  the  county  of  Montgomery  and  State  of  Maryland, 
of  the  one  part,  and  Captain  C.  A.  Ogden,  of  the  United  States 
corps  of  engineers,  on  behalf  of  the  United  States  of  America,  of 
the  other  part,  witnesseth :  That  the  said  J.  N.  Mullican,  for  and  in 
consideration  of  the  sum  hereinafter  named,  doth  covenant,  contract, 
and  agree,  and  hereby  obligate  himself,  his  heirs,  and  executors,  to 
quarry  eight  thousand  perches  of  building  stone  out  of  quarry  No. 
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23,  commonly  known  as  the  Wabash  Bridge  quarry,  and  to  deliver 
the  same  at  the  month  of  Big  creek,  on  the  bank  of  the  Wabash 
river,  by  executing  and  doing,  or  causing  to  be  executed  or  done, 
all  the  work  herein  specified,  as  described  in  the  specifications  here- 
unto attached,  and  which  are  considered  a  part  of  this  agreement. 

It  is  also  agreed  between  the  contracting  parties  that  the  said  J. 
N.  MuUican  shall  have  all  the  work  herein  specified  completed  on 
or  before  the  Ist  day  of  July,  1838. 

It  is  also  agreed  between  the  contracting  parties  that  in  case  any 
fraud  is  attempted  to  be  practiced  in  the  execution  of  any  part  of 
this  agreement  and  specifications,  by  persons  in  the  hire  or  employ  of 
said  J.  N.  Mullican,  or  in  any  fraud  attempted  or  connived  at  by  him, 
all  such  attempts  at  fraud  shall  be  punished  by  immediate  dismissal 
of  the  offender,  and  said  J.  N.  Mullican  forfeit  and  pay  to  the  United 
States  double  the  sum  estimated  by  the  said  Captain  G.  A.  Ogden, 
or  his  agent,  to  be  the  value  of  the  work  so  fraudulently  attempted 
to  be  practiced,  which  sum  is  to  be  withheld  from  the  said  J.  N. 
Mullican  on  the  succeeding  measurement  of  work  done,  and  on  final 
payment,  or  forfeit  the  contract  and  the  amount  due  thereon,  at  the 
option  of  the  said  Captain  C.  A.  Ogden. 

It  is  further  agreed  between  the  contracting  parties  that  the  said 
Captain  C.  A.  Ogden,  or  his  agent,  may,  at  any  time,  discharge  any 
one  in  the  employ  or  hire  of  said  J.  N.  Mullican,  and  the  said  J.  N. 
Mullican  does  agree  not  to  authorize  or  countenance,  in  any  way,  the 
use  of  spirituous  liquors  by  the  persons  in  his  employ,  and  that  he 
will  do  all  in  his  power  to  prevent  the  use  of  the  same  by  the  laborers 
in  his  employ,  and  to  discharge  forthwith  any  laborer  who  may  insult 
a  traveller  or  be  found  intoxicated  at  the  place  of  labor. 

It  is  expressly  declared  by  the  parties  to  this  agreement  that  no 
member  of  Congress  has  any  interest  or  concern,  direct  or  indirect, 
in  this  contract. 

It  is  further  understood  and  agreed  between  the  contracting  par- 
ties that  if  for  any  reason  other  than  the  price  stipulated  to  be  paid, 
it  shall  be  judged  by  the  chief  engineer  of  the  United  States  to  be 
for  the  benefit  and  interest  of  the  United  States  that  the  execution 
of  this  contract  be  brought  to  a  close,  on  the  said  Captain  C.  A. 
Ogden  giving  twenty  days'  notice,  through  his  agent,-  to  the  said  J. 
N.  Mullican  of  the  intentions  so  to  close  this  contract,  together  with 
the  reasons  assigned  for  so  doing,  the  same  thereby  becomes  null  and 
void,  and  no  longer  obligatory  on  the  parties  of  either  part. 

The  said  J.  N.  Mullican  agrees  not  to  let,  sell,  or  transfer  this  con- 
tract, or  any  part  thereof,  to  any  person  or  persons  without  the 
consent  of  the  said  Captain  C.  A.  Ogden.  And  the  said  J.  N.  Mul- 
lican further  agrees,  at  the  expiration  of  this  contract,  to  deliver  to 
the  said  Captain  C.  A.  Ogden,  his  agent  or  successor,  the  said  quarry 
and  the  shanty  attached  to  the  same,  together  with  such  buildings, 
lots,  and  roads  leading  from  said  quarry  to  the  mouth  of  Big  creek, 
as  the  said  J.  N.  Mullican  may  choose  to  build  or  construct  during 
the  execution  of  this  contract. 
Now,  in  consideration  of  the  faithful  execution  of  each  and  every 
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provision  required  by  this  agreement  by  the  said  J.  N.  Mullican,  the 
said  Captain  C.  A.  Ogden,  of  the  corps  of  engineers,  in  behalf  of 
the  United  States  of  America,  will  canse  to  be  paid  to  the  said  J.  N. 
Mullican,  by  such  agent  as  ho  may  appoint  for  the  service,  the  suna 
of  thirty-one  thousand  and  two  hundred  and  fifty  dollars,  to  be  paid 
the  same  monthly,  or  as  nearly  so  as  the  receipt  of  funds  and  the 
number  of  persons  to  be  paid  will  enable  the  disbursing  agent  to 
effect,  in  proportion  as  the  work  progresses,  deducting  one-fifth  of  the 
value  of  the  work  done  to  the  date  of  such  monthly  estimate,  to 
remain  as  a  pledge  and  security  for  the  performance  of  each  and 
every  condition  of  this  agreement  and  specifications  thereunto  at- 
tached by  the  aforesaid  J.  N.  Mullican;  and  in  case  the  said  J.  N. 
Mullican  does  not  comply  with  each  and  every  condition  of  this 
agreement  and  specifications,  then  the  said  Captain  C.  A.  Ogden,  in 
behalf  of  the  United  States,  reserveth  the  right  of  applying  the  one- 
fifth  so  reserved  to  defray  the  expense  of  carrying  into  effect  the 
provisions  of  this  agreement  remaining  to  be  executed,  according  to 
his  judgment  or  that  of  his  successor. 

In  witness  whereof  the  parties  to  this  agreement  hereunto  set 
their  hands,  in  presence  of  the  subscribing  witnesses,  on  the  day  and 
year  before  written. 

Done  in  quadruplicate. 

J.  N.  MULLICAN. 
C.  A.  OGDEN, 

Of  the  Corps  of  Engineers. 

In  presence  of — 

Geo.  L.  Welikeb, 
Chas.  Woon. 

Specifications  for  quarrying  and  delivering  of  eight  thousand 
perches  (of  twenty -five  feet)  of  stone  on  the  Wabash  river,  at  the 
mouth  of  Big  creek.  The  stone  to  be  taken  from  quarry  No.  23, 
commonly  known  as  the  Wabash  Bridge  quarry,  situated  on  a  branch 
of  Little  creek,  Illinois,  and  about  four  and  a  half  miles  from  the 
mouth  of  Big  creek. 

Three  thousand  perches  of  stone  will  be  required  for  facing;  must 
have  good  beds  and  fills,  and  be  of  the  following  dimensions,  viz  : 
Stone  of  two  feet  or  more  in  thickness;  must  be  at  least  four  feet 
wide  and  eight  feet  long;  all  other  stone  must  have  a  width  at  least 
double  the  thickness,  and  a  length  at  least  double  the  width.  These 
face  stones  will  be  measured  by  what  they  will  square,  and  ^vill  be 
estimated  at  the  rate  of  four  dollars  per  perch.  Each  of  these  /ace 
stones  must  weigh  at  least  two  tons. 

Two  thousand  perches  of  stone  will  be  required  for  filling;  must 
have  good  beds  and  fills,  and  weigh  at  least  two  tons;  to  be  measured 
by  their  cubic  contents,  and  estimated  at  the  rate  of  four  dollars  per 
perch. 

Three  thousand  perches  will  be  required  to  be  of  a  good  and 
suitable  quality  for  building  stone;  must  have  good  beds  and  fills,  and 
weigh  between  one  thousand  pounds  and  two  tons,  to  be  measured 
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by  their  cubic  contents,  and  estimated  at  the  rate  of  three  dollars 
and  seventy-five  cents  per  perch. 

The  work  to  be  commenced  on  or  before  the  1st  day  of  July,  1837, 
and  regularly  prosecuted  to  its  completion. 
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Article  of  agreement  made  and  concluded  this  twenty -fourth  day 
of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-seven,  between  J.  N.  Mullican,  of  the  county  of  Montgomery 
and  State  of  Maryland,  of  the  one  part,  and  Captain  C.  A.  Ogden,  of 
the  United  States  corps  of  engineers,  on  behalf  of  the  United  States 
of  America,  of  the  other  part,  witnesseth  :  That  the  said  J.  N.  Mul- 
lican, for  and  in  consideration  of  the  sum  hereinafter  named,  doth 
covenant,  contract,  and  agree,  and  hereby  obligate  himself,  his  heirs, 
and  executors,  to  quarry  eight  thousand  perches  of  building  stone 
out  of  quarry  No.  23,  commonly  known  as  the  Wabash  Bridge  quarry, 
and  to  deliver  the  same  at  the  mouth  of  Big  creek,  on  the  bank  of  the 
Wabash  river,  by  executing  and  doing,  or  causing  to  be  executed 
and  done,  all  the  work  herein  specified,  as  described  in  the  specifica- 
tions hereunto  attached,  and  which  are  considered  a  part  of  this 
agreement. 

It  is  also  agreed  between  the  contracting  parties  that  the  said  J. 
N.  Mullican  shall  have  all  the  work  herein  specified  completed  on  or 
before  the  first  day  of  July,  1838. 

It  is  also  agreed  between  the  contracting  parties  that  in  case  any 
fraud  is  attempted  to  be  practiced  in  the  execution  of  any  part  of  this 
agreement  and  specifications,  by  persons  in  the  hire  or  employ  of 
said  J.  N.  Mullican,  or  in  any  fraud  attempted  or  connived  at  by  him, 
all  such  attempts  at  fraud  shall  be  punished  by  immediate  dismissal 
of  the  offender,  and  said  J.  N.  Mullican  forfeit  and  pay  to  the  United 
States  double  the  sum  estimated  by  the  said  Captain  C.  A.  Ogden, 
or  his  agent,  to  be  the  value  of  the  work  so  fraudulently  attempted 
to  be  practiced,  which  sum  is  to  be  withheld  from  the  said  J.  N. 
Mullican  on  the  succeeding  measurement  of  work  done,  and  on  final 
payment,  or  forfeit  the  contract  and  the  amount  due  thereon,  at  the 
option  of  the  said  Captain  C.  A.  Ogden. 

It  is  further  agreed  between  the  contracting  parties  that  the  said 
Captain  C.  A.  Ogden,  or  his  agent,  may  at  any  time  discharge  any 
one  in  the  employ  or  hire  of  said  J.  N.  Mullican ;  and  the  said  J.  N. 
Mullican  does  agree  that  he  will  not  authorize  or  countenance,  in  any 
way,  the  use  of  spirituous  liquors  by  the  persons  in  his  employ,  and 
that  he  will  do  all  in  his  power  to  prevent  the  use  of  the  same  by  the 
laborers  in  his  employ,  and  to  discharge  forthwith  any  laborer  who 
may  insult  a  traveller  or  be  found  intoxicated  at  the  place  of  labor. 

It  is  expressly  declared  by  the  parties  to  this  agreement  that  no 
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member  of  Congress  has  any  interest  or  concern,  direct  or  indirect, 
in  this  contract. 

It  is  further  understood  and  agreed  between  the  contracting  parties 
that  if,  for  any  reason  other  than  the  price  stipulated  to  be  paid,  it 
shall  be  judged  by  the  chief  engineer  of  the  United  States  to  be  for 
the  benefit  and  interest  of  the  United  States  that  the  execution  of 
this  contract  be  brought  to  a  close,  on  the  said  Captain  C.  A.  Ogden's 
giving  twenty  days'  notice,  through  his  agent,  to  the  said  J.  N.  Mul- 
lican,  of  the  intentions  so  to  close  this  contract,  together  with  the 
reasons  assigned  for  so  doing,  the  same  thereby  becomes  null  and 
void,  and  no  longer  obligatory  on  the  parties  of  either  part. 

The  said  J.  N.  MuUican  agrees  not  to  let,  sell,  or  transfer,  this 
contract,  or  any  part  thereof,  to  any  person  or  persons,  without  the 
consent  of  the  said  Captain  C.  A.  Ogden.  And  the  said  J.  N.  Mul- 
lican  further  agrees,  at  the  expiration  of  this  contract,  to  deliver  to 
the  said  Captain  C.  A.  Ogden,  his  agent  or  successor,  the  said  quarry 
and  the  shanty  attached  to  the  same,  together  with  such  buildings, 
lots,  and  roads,  leading  from  said  quarry  to  the  mouth  of  Big  creek, 
as  the  said  J.  N.  MuUican  may  choose  to  build  or  construct  during- 
the  execution  of  this  contract. 

Now,  in  consideration  of  the  faithful  execution  of  each  and  every 
provision  required  by  this  agreement  by  the  said  J.  N.  MuUican,  the 
said  Captain  C.  A.  Ogden,  of  the  corps  of  engineers,  in  behalf  of  the 
United  States  of  America,  will  cause  to  be  paid  to  the  said  J.  N. 
MuUican,  by  such  agent  as  he  may  appoint  for  the  service,  the  suiq 
of  thirty-one  thousand  and  two  hundred  and  fifty  dollars,  to  be  paid 
the  same  monthly,  or  as  nearly  so  as  the  receipt  of  funds  and  the 
number  of  persons  to  be  paid  will  enable  the  disbursing  agent  to 
efiFect,  in  proportion  as  the  work  progresses,  deducting  one-fifth  of 
the  value  of  the  work  done  to  the  date  of  such  monthly  estimate,  to 
remain  as  a  pledge  and  security  for  the  performance  of  each  and 
every  condition  of  this  agreement  and  specifications  thereto  attached 
by  the  aforesaid  J.  N.  MuUican ;  and  in  case  the  said  J.  N.  Mullicaa 
does  not  comply  with  each  and  every  condition  of  this  agreement  and 
specifications,  then  the  said  Captain  C.  A.  Ogden,  in  behalf  of  the 
United  States,  reserveth  the  right  of  applying  the  one-fifth  so  re- 
served to  defray  the  expense  of  carrying  into  effect  the  provisions  of 
this  agreement  remaining  to  be  executed,  according  to  his  judgment 
or  that  of  his  successor. 

In  witness  whereof  the  parties  to  this  agreement  hereunto  set 
their  hands,  in  presence  of  the  subscribing  witnesses,  on  the  day  and 
year  before  written. 

Done  in  quadruplicate. 

J.  N.  MULLICAN. 
C.  A.  OGDEN, 
Captain  Corps  of  Engineers. 

In  presence  of — 

Geo.  L.  Weliker. 
Chas.  Wood. 
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Specification  for  the  quarrying  and  delivery  of  eight  thoasand 
perches  (of  twenty-five  feet)  of  Btone  on  the  Wabash  river,  at  the 
month  of  Big  creek.  The  Btone  to  be  taken  from  quarry  No.  23, 
commonly  known  e  s  the  Wabash  Bridge  quarry,  situated  on  a  branch 
of  Little  creek,  Illinois,  and  about  four  and  a  half  miles  from  the 
month  of  Big  creek. 

Three  thousand  perches  of  stone  will  be  required  for  facing  ;  must 
have  good  beds  and  fills,  and  be  of  the  following  dimensions,  viz : 
Stone  of  two  feet  or  more  in  thickness  must  be  at  least  four  feet  wide 
and  eight  feet  long  ;  all  other  stone  must  have  a  width  at  least  double 
the  thickness,  and  a  length  at  least  double  the  width.  These  face 
stones  will  be  measured  by  what  they  will  square,  and  will  be  esti- 
mated at  the  rate  of  four  dollars  per  perch.  Each  of  these /ooe  stones 
must  weigh  at  least  two  tons. 

Four  thousand  perches  of  stone  will  be  required  for  filling  ;  must 
have  good  beds  and  fills,  and  weigh  at  least  two  tons  :  to  be  measured 
by  their  cubic  contents,  and  estimated  at  the  rate  of  four  dollars  per 
perch. 

Three  thoasand  perches  will  be  required,  to  be  of  a  good  and  suit- 
able quality,  for  building  stone ;  must  have  good  beds  and  fills,  and 
weigh  between  one  thousand  pounds  and  two  tons ;  to  be  measured 
bv  their  cubic  contents,  and  estimated  at  the  rate  of  three  dollars 
and  seventy -five  cents  per  perch. 

The  work  to  be  commenced  on  or  before  the  1st  day  of  July,  1837, 
and  regularly  prosecuted  to  its  completion. 

I,  John  Van  Trees,  clerk  of  the  probate  court  of  the  county  of 
Daviess,  in  the  State  of  Indiana,  do  certify  that  it  having  been  made 
satiftfactorily  to  appear  that  James  N.  MuUican,  late  of  said  county, 
has  recently  died  intestate,  leaving  his  estate  in  a  condition  requiring 
immediate  administration  thereof,  and  that  in  pursuance  with  the 
form  of  the  statute  in  such  case  made  and  provided,  administration 
of  the  goods,  chattels,  rights,  credits,  moneys,  and  effects,  which 
were  of  said  James  N.  MuUican,  deceased,  is  granted  unto  Richard 
A.  Clements  until  the  next  term  of  said  court;  and  the  said  Richard 
is  duly  authorized  to  administer  the  same  according  to  law,  he  having 
taken  upon  himself  the  requisite  oath  as  such  administrator,  and 
entered  into  bond  with  George  Roddick,  security,  in  the  sum  of  two 
thousand  dollars,  conditioned  as  the  law  directs. 

Witness  my  hand  and  seal,  in  vacation,  the  31st  day  of  October, 
1839.  • 

JNO.  VAN  TREES,  Cferi  D.  P.  C.     [l.  s.] 


NovEVBER  Term,  ISiQ.— November  11,  1839. 

Present:  The  honorable  William  G.  Cole,  judge. 

Ordered  by  the  court  that  the  administration  granted  in  vacation 
since  the  last  term  of  this  court,  by  the  clerk  thereof,  on  the  31st  day 
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of  October,  1839,  to  Richard  A.  Clements  on  the  estate  of  James  N. 
Mullican,  deceased,  be,  and  the  same  is  hereby,  approved  and  con- 
firmed and  made  absolute.  And  it  is  further  ordered  bv  the  court  that 
the  bond  taken  by  the  said  clerk  of  the  above-named  administrator 
be  approved  of,  confirmed,  continued,  and  made  absolute. 
Which  said  estate  still  remains  in  said  court  unsettled. 

State  of  Indiana,  Daviess  County ^  ss : 

I,  John  Van  Trees,  clerk  of  the  court  of  common  pleas  within  and 
for  said  county,  do  certify  the  above  to  be  a  true  copy  of  the  admin- 
istration granted  and  the  confirmation  thereof. 

Given  under  my  hand  and  seal  of  oflSce,  at  Washington,  the  18th 
day  of  April,  A.  D.  1856. 

JNO.  VAN  TREES,  Clerk. 
By  E.  VAN  TREES,  D^uty. 


State  OP  Indiana,  )  Daviess  probate  court.— June  term,  1848. 

Claims  filed  and  aUorved  against  the  estate  if  James  N,  MvUican,  de- 
ceasedy  (B.  A.  Clements,  administrator,  J  to  tvit: 

R.  A.  Clements' s  claim,  (balance  on  note) $1,700  00 

Interest  to  date 996  00 

Judgmentinfavorof  Alexander  McGregor,  (debt)  $250  80 

Dated  26th  October,  1840 : 

Damages 5  98^ 

Costs  8  14J 

264  93 

Judgment  in  favor  of  Raymond,  rendered  in  Vigo 

circuit  court,  November  term,  1839,  for 589  27 

Costs 28  55 

617  82 

Judgment  in  favor  of  Stephen  D.  Dole,  rendered 

SOthApril,  1840,  for - 168  37 

Costs  9  23  J 

177  60 

Interest  on  Raymond  claim,  above,  to  date 299  63 

Interest  on  McGregor  claim,  above,  to  date 121  00 

Interest  on  Dole  claim,  above,  to  date 86  60 

4,263  50 

The  above  amount  of  claims  are  passed  and  allowed  upon  the 
proper  proofs  presented  to  the  court,  and  ordered  to  be  paid  pro  rata 
•of  dividend  of  said  estate. 

W.  G.  COLE,  P.  Judge. 
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State  op  Indiana,  Daviess  County^  ss: 

I,  John  Van  Trees,  clerk  of  the  court  of  common  pleas  in  and  for 
said  county,  do  certify  the  above  to  be  a  true  copy  of  the  claims  filed 
and  allowed  against  the  estate  of  James  N.  MullicaU;  deceased. 

Given  under  my  hand  and  seal  of  office,  at  Washington,  the  18th 
day  of  April,  1856. 

JNO.  VAN  TREES,  Clerk, 
By  E.  VAN  TREES,  Deputy. 
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Estimate  of  work  performed  at  quarry  No,  23 /or  the  Wahash  bridge  by 

J,  N.  MuUican^  colitractor^  for  May^  1838. 

1,554  rods  of  railroad  laying,  at  $1  per  rod $1,554  00 

51,282  lineal  feet  of  timber  for  rails,  getting  out,  sawing, 

and  hewing  the  same,  at  $2  50  per  100  feet-  •  •       1,282  05 

51,282  lineal  feet  of  hauling,  at  $1  per  100  feet 512  82 

8,540  feet  of  cross-ties,  hauling  out,  notching,  and  pin- 
ning, at  $1  50  p^r  100  feet 128  10 

1,554  rods  of  grading  and  bridging,  at  $1  25  per  rod-  •        1,942  00 
2,443  cubic  yards  of  earth-stripping  in  quarry,  at20cts.  488  60 

120  perches  of  stone-raising  in  quarry,  at  50  cents-  •  60  00 

320  lineal  feet  of  log  drain  for  ravine,  and  to  lay 
stripping  on,  12  by  3  feet  high,  at  50  cents  per 

foot 160  00 

128  rods  of  railroad  raising,  for  lessening  the  descent 
at  intersection  of  bluff  and  bottom,  and  prevent- 
ing the  water  from  inundating  the  same,  at  $2  50 
per  rod ^ 320  00 

6,448  07 
Stone  delivered  at  Wabash  river  up  to  June  2,  1838: 

1  perch,  1  foot,  9  inches,  of  1st  class,  at  $4 

per  perch $4  28 

63  perches,  8  feet,   8  inches,  of  2d  class,  at 

|4  per  perch 253  37 

133  perches,  2  feet,  10  inches,  of  3d  class,  at 

$3  75  per  perch 499  17 

756  82 
Deduct  20  per  cent,  in  terms  of  contract 151  36 

605  46 

7,053  53 

Deduct  former  payment |6, 861  53 

Deduct  5  running  boards,  at  50  cents  each  •  •  •  2  50 

6,864  03 


Balance  due  for  work  done,  May,  1838 189  50 

I  certify  the  above  estimate  is  correct. 

WM.  D.  WOOD,  AssH  Engineer. 

Terre  Haute,  June  7,  1838. 

Received  from  Captain  C.  A.  Ogden,  superintendent  of  the  Cum- 
berland road  in  Indiana,  the  above  sum  of  one  hundred  and  eighty- 
nine  dollars  and  fifty  cents,  in  full  of  the  above  accounts. 

in  duplicate.  J.  N.  MULLIGAN. 
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Teree  Haute,  November  18,  1837. 

Mr.  J.  MxiUican  &  Co.  to  McGregor  dc  Co.,  Dr. 
1S37. 

Nov.  1 8.   To  100  lbs.  8d!.  nails,  at  11  cents $11  00 

Nov.  23.         352  lbs.  iron,  assorted,  at  11  cents 38  72 

Xov.   29.          162  lbs.,  1^  aiid  1|  square,  iron,  as- 
sorted, at  11  cents $17  82 

73  J  lbs.  crowbars,  finished,  at  1 6|  cts.       12  25 

68   lbs.  crowbars, finished,  at  18  J  cts.       12  75 

9   lbs.  German  steel,  at  25  cents  *  •         2  25 

45  07 

Dec.     4.  4    files  for  self "^ 1  45 

Dec.   18.         388^  lbs.  iron,  assorted,  at  11  cents 42  73 

1    teakettle 1  25 

• 

1838. 

Jan.      2.         591^  lbs.  bar  iron,  at  10  cents $59  15 

192  J  lbs.  band  and  rod  iron,  at  12^  cts.       24  06 

83  21 

Jan,      3.  Paid  draggage  to  river 25 

Feb.     6.         120    lbs.  1  inch  square  iron,  at  12J  cts 15  00 

Feb.     7.         338    lbs.  band  and  rod  iron,  at  12  J  cts.     $41  00 

68    lbs.  castings,  at  8^  cents 5  66 

1  teakettle 1  25 

2  files,  50  cents  and  $1 1  50 

49  41 

Feb.     8.         108i  lbs.  bar  iron,  at  10  cents 10  85 


298  94 
1837.  Cr. 

Dec.     6.  By  cash $50  00 

1838. 

Feb.     7.  By  cash 30  00 

April   7.  By  note 218  58 

298  58 


Balance 36 


We  do  hereby  certify  that  the  within  bill  is  correct,  as  stated, 
furnished  to  J.  N.  Mullican  for  the  Wabash  Bridge  quarry.  No.  23, 
Clark  county,  Illinois,  National  road. 

McGregor  &  rea. 

Subscribed  and  sworn  to  by  McGregor,  before  me,  a  justice  of  the 
peace  in  and  for  the  county  of  Vigo  and  State  of  Indiana,  at  Terre 
Haute,  December  22,  1838. 
rj^  g  1  L.  WESTFALL, 

'-      '^  Justice  of  the  Peace. 
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Swndriea  from  J.  dk  8.  Crawford!  8^  for   Wabash  quarry,  by  J*   M. 

MvUican  dk  Co. 
1837. 

June  26.       6    mattocks,  at  $2 $12  00 

}    dozen  shovels  and  spades 8  25 

July     6.       1    keg  powder ^  50 

Aug.  15.       i    dozen  spades 8  25 

Sept.    7.  300i  lbs.  iron,  at  10  cents $30  05 

102    lbs.  I  round  iron,  at  12^  cents*  •  •  •       12  75 

20    lbs.  I  square  iron,  at  12^  cents 2  50 

12    lbs.  English  blister  steel,  at  25  cts.         3  00 

20i  lbs.  iron,  at  12J  cents 2  56 

26    lbs.  American  steel,  at  ISJ  • 4  88 

55  74 

Sept.    9.     88    lbs.  iron 8  80 

1    keg  powder 7  50 

16  30 

Sept.  18.    32J  lbs.  iron,  at  12^  cents 4  06 

16    lbs.  cast  steel,  at  28  cents 4  48 

8  64 

Sept.  30.       2    kegs  powder 15  00 

1    shovel 1  60 

32    bushels  coal,  at  12J  cents 4  19 

Oct.    11.     36    lbs.  I  iron,  at  12^  cents 4  50 

44    lbs.  horseshoes,  at  12^  cents 5  50 

131^  lbs.  4-4  round  iron,  at  12^  cents-  •       16  43 

36    lbs.  iron,  2^  by  |,  at  10  cents 3  60 

I    inch  auger 38 

30  41 

Nov.     2.  215    lbs.  rope,  at  22  cents 47  30 

72J  lbs.  bar  iron,  at  10  cents 7  25 

11    lbs.  cast  steel,  at  28  cents 3  08 

57  63 

Nov.  28.     26^  lbs.  Amer.  blister  steel,  atl8|  cts-         4  96 

25    lbs.  cast  steel,  at  28  cents 7  00 

147    lbs.  sledge  moulds,  at  12]^  cents*  •  •       18  38 
29^  lbs.  bar  iron,  at  10  cents 2  95 

33  29 

Dec.  18.       2    lbs.  borax,  at  50  cents 1  00 

April  6.       2    kegs  powder 15  00 


274  60 
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Livingston,  Illinois,  January  5,  1838. 

James  N.  Mnllican  boaght  of  Tucker  &  Nelson — 

To  28  pounds  cast  steel,  at  28  cents '    $7  84 

To  freight  on  iron  from  New  Albany,  Indiana,  per  R.  Stephen.       12  72 

20  50 

Beoeived  payment  in  full. 

TUCKER  &  NELSON. 

I  hereby  certify  that  the  above  bill  was  furnished  by  us  to  J.  N. 
Mullican  at  the  Wabash  Bridge  quarry,  No.  23,  Clark  county,  Illinois, 
as  above  stated. 

A.  M.  TUCKER, 
0/  the  firm  of  Tucker  &  NeUon. 

State  op  Indiana,  Vigo  County: 

Personally  came  before  me,  a  justice  of  the  peace  in  and  for  said 
county,  on  the  22d  day  of  December,  1838,  A.  M.  Tucker,  and  after 
being  by  me  duly  sworn,  says  the  above  certificate  is  true. 

L.  WESTPALL,  J.  P.     [l.  s.] 


1838.  J.  N.  MvRican  to  Samuel  Archer,  Dr. 

January  5.     To  filling  4  car  wheels,  at  $4  •  •  •  •  • -•  •     $16  00 

Received  payment. 


1838.  J.  N.  Mullican  to  Thorn  dc  Starke,  Dr. 

March  30.     To  amount  for  quarry  tools $15  00 

Received  payment. 

THORN  &  STARKE. 


J.  N.  Mullican  to  United  States,  Dr. 

To  amount  wheelbarrows $10  00 

To  quarry  and  blacksmith  tools 122  32 

To  blocks  for  cranes 15  00 


147  32 
By  amount  of  the  above  sold  per  C.  Groveman 69  60 


Less 77  72 

Received  payment  per  Major  GriflSn. 
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New  Albany,  November  21,  1837. 

Mr.  J.  N.  MuUican  bought  of  Stewart  &  Walker — 

200  pounds  2  inch  railroad  iron,  at  9  cents $18  00 

129  pounds  2|  inch            do.       at  9^  cents 11  61 

115  pounds  1  and  1|  inch  round  iron,  at  8  cents 9  20 

154  pounds  1 J  square  iron,  at  7^  cents 11  55 

675  pounds  4  by  |^  inch  iron,  8  cents 54  00 

1,273     Charged  in  account 104  36 

2     Sent  by  letter 35  00 

2,546  69  36 

Freight  on  the  above 25  46 

129  82 


Dear  Sib  :  Above  we  send  you  bill  of  what  iron  we  could  find  in 
town ;  the  bar  iron  is  the  nearest  we  could  get,  and  the  other  also. 
We  thought  we  would  send  the  bar  iron,  and  you  can  split  it  and 
perhaps  make  it  answer  your  purpose.  We  have  done  the  best  we 
could. 

Respectfully,  yours, 

STEWART  &  WALKER. 


Moneys  expended  by  B.  A.  Clements  since  IQth  December,  1837. 

To  boots  and  shoes $300  00 

To  freight  on  boots  and  shoes 19  00 

1838.  To  2,065  pounds  iron 164  87 

To  boxes  for  wheels 29  16 

To  freight  on  above 40  18 

To  my  own  expenses  to  Louisville 12  00 

To  64  pounds  iron,  per  Bradford 7  65 

To  Doherty  for  48  wheels,  at  $5 240  00 

To  hauling  16  wheels  from  Washington,  and  iron-  •  •  30  00 

To  my  own  expenses  to  and  fro  on  sundry  occasions  •  20  00 


Up  to  27th  January,  1838 852  86 


February  :  Freight  on  wheels 10  00 

Cash  paid  on  the  above  to  27th  January,  1838 410  65 
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1838.  J.  N.  MuUican  to  F.  M.  Irish,  Dr. 

February.  To  amonnt  of  casting,  Ac. $170  00 


1838.  J.  N.  MuUican  to  J,  Random,  Dr. 

January  15.  To  making  4  wheelbarrows,  at  $4 $16  00 

To  filling  8  car  wheels,  at  $4 32  00 

48  00 

By  cash  paid $20  00 

By  cash,  per  Donelson 12  00 

32  00 


Due 16  00 


I  hereby  certify  that  the  above  account  is  just  and  true,  as  stands 
stated,  and  was  for  work  done  for  J.  N.  MuUican  at  the  Wabash 
Bridge  quarry,  No.  23,  Clark  county,  State  of  Illinois  national  road. 

J.  M.  RANDOM. 

Subscribed  and  sworn  to  before  me,  a  justice  of  the  peace  in  and 
for  the  county  of  Vigo,  State  of  Indiana,  at  Terre  Haute.  December 
22,  1838. 

[L.  s.]  L.  WESTFALL,  J.  P. 


J.  N.  MuUican  to  F.  M.  Irish,  Dr. 

Terrb  Haute,  SepterrJber  18,  1837. 

Sept.  18.  To  casting  89  lbs.  of  car- wheel  boxes,  at  7  cents-  •  $7  12 

Oct.    28.  To  casting  300  lbs.  of  car-wheel  hubs,  at  10  cents  -  •  30  00 

Oct.    28.  To  casting  hub  pattern  and  drayage 5  25 

Nov.   21.  To  casting  560  lbs.  of  car- wheel  hubs,  at  10  cents-  56  00 

Dec.      1.  To  casting  226  lbs.  of  wheels  and  shives,  at  8  cents-  18  08 

Dec.      1.  To  casting  560  lbs.  of  car-wheel  hubs,  at  10  cents-  56  00 


172  45 

By  cash  paid $40  00 

By  cash  paid 10  00 

50  00 


Due 122  45 
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I  hereby  certify  that  the  above  account  is  correct,  and  was  fur- 
nished to  J.  N.  MuUican  for  the  Wabash  Bridge  quarry,  No.  23, 
Clark  county,  Illinois  national  road. 

1837.  J.  N.  MuUican  to  F.  M.  Irish  Dr. 

Sept.  18.  To  casting  89  lbs.  of  boxes,  at  7  cents $7  12 

Oct.    28.  To  casting  300  lbs.  of  car  hubs,  at  10  cents 30  00 

Oct.    28.  To  pattern  and  drayage 5  25 

Nov.    21.  To  casting  560  lbs.  of  car  hubs,  at  10  cents 56  00 

Dec.       1.  To  casting  226  wheels  and  shives,  at  8  cents 18  08 

Dec.      1.  To  casting  560  lbs,  of  car  hubs,  at  10  cents 56  00 


172  45 
By  cash  paid  on  the  above 50  00 


122  45 


COURT  OF  CLAIMS. 


B.  A.  Clements,  administrator  of  James  N.  MuUican,  deceased,  vs. 

The  United  States. 

Washington  City,  District  of  Columbia  : 

Now  appears  before  the  undersigned,  clerk  of  said  court,  R.  A. 
Clements,  who,  being  duly  sworn  by  me,  on  his  oath,  says:  That  he 
has  not  seen  J.  S.  Case,  a  deponent  in  said  cause,  for  nearly  or  quite 
twenty  years;  that  he  has  inquired  for  him  and  can  hear  nothing  of 
him;  when  he  last  knew  the  said  Case  he  lived  in  the  State  of  Illinois. 

R.  A.  CLEMENTS. 

Coubt  op  Claims,  December  2,  1858. 

Personally  appeared  R.  A.  Clements,  the  subscriber  to  the  above 
statement,  and  made  solemn  oath  to  the  same  before  me. 

SAM'L  H.  HUNTINGTON, 

Chi^  Clerk  Court  </  Claims. 


The  affidavit  of  J.  S.  Case,  taken  at  the  request  of  R.  A.  Clements, 
administrator  of  the  estate  of  J.  N.  MuUican,  deceased. 

Question.  State  what  you  know  respecting  the  expense  ilr.  Mul- 
lican  was  at  in  furtherance  of  his  contract  for  quarrying  stone  with 
the  superintendent  of  the  Cumberland  road;  also  in  relation  to  a 
railway  made  by  said  MuUican;  whether  his  expenses  were  prudently 
made  and  necessary  in  the  prosecution  of  his  work;  also  whether 


K.  A.  CLEMENTS.  29 

gaid  railroad  was  constructed  before  the  insufficiency  of  the  stone 
was  known;  whether  said  railroad  was  constructed  with  the  appro- 
bation of  the  superintendent;  also  at  what  stage  of  the  work  it  was 
ascertained  that  the  stone  would  not  do  the  work  contemplated;  also 
whether  stone  of  suitable  dimensions  and  quality  could  have  been 
obtained  at  that  quarry  at  any  reasonable  expense;  and  any  other 
facts  that  will  throw  light  on  the  subject  ? 

Answer.  I  was  employed  by  Mr.  MuUican  as  foreman  in  the  quarry 
from  the  20th  of  November,  1837,  to  the  12th  of  April,  1838.  I 
kept  the  rolls  of  the  laborers  and  teams.  His  expenses  for  hired  labor 
during  that  time  amounted  to  $3,310  43.  His  expenses,  with  a  slight 
exception,  were  prudently  and  judiciously  made,  and  were  necessary 
for  the  prosecution  of  his  work.  The  railroad  was  partly  completed 
before  the  quarrying  was  begun.  I  am  of  opinion  that  the  quarry 
contained  an  abundance  of  stone  of  the  quality  required  by  the  con- 
tract. I  presumed  the  railroad  to  be  made  with  the  approbation  of 
the  superintendent  of  the  road.  I  have  already  stated  my  belief  that 
the  stone  was  suitable  for  the  work  contemplated.  I  believe  that 
stone  of  suitable  dimensions  and  quality  could  have  been  obtained  at 
the  quarry,  but  would  cost  from  one  dollar  to  one  dollar  and  fifty 
cents  more  than  was  first  anticipated.  The  stone  was  becoming 
better  as  the  quarry  was  more  opened,  and  the  cost  of  quarrying 
would  have  been  diminished  in  proportion. 

J.  S.  CASE. 

Subscribed  and  sworn  to  before  me  this  25th  February,  1840. 

U.  MANLY,  J.  P. 

State  op  Illinois,  Clark  County,  act  : 

I,  Darius  Phillips,  clerk  of  the  county  commissioners'  court  in  and 
for  said  county,  do  hereby  certify  that  Uri  Manly,  before  whom  the 
foregoing  afiidavits  were  taken,  was  on  the  date  thereof  an  acting 
justice  of  the  peace  in  and  for  said  county  of  Clark,  duly  commissioned 
and  qualified  to  ofiice,  and  that  full  faith  and  credit  are  due  to  all  his 
official  acts  as  such. 

In  testimony  whereof  I  have  hereunto  subscribed  my  name  and 
affixed  the  seal  of  said  court,  at  Marshall,  on  the  25th  day  of  Feb- 
ruary, 1840. 
[L,  s.]  DARIUS  PHILLIPS,  Clerk. 


COURT  OF  CLAIMS. 

R.  A.  Clements,  administrator,  vs.  The  United  States. 

The  solicitor  on  behalf  of  the  United  States  is  hereby  notified  that 
the  deposition  of  John  C.  Wheatcroft  will  be  taken  on  behalf  of  the 
claimant  in  the  above  cause  before  Horatio  C.  Cooper,  esq.,  a  com- 
missioner of  said  court,  or  some  other  commissioner  of  said  court,  at 
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the  office  of  said  Cooper,  at  New  Harmony,  in  the  State  of  Indiana, 
on  the  7th  day  of  August,  A.  D.  1858,  at  9  o'clock  a.  m.,  and  from 
day  to  day  thereafter;  and  that  the  deposition  of  Charles  Wood  and 
others  will  be  taken  before  James  Farrington,  a  commissioner  of  said 
court,  or  some  other  commissioner  of  said  court,  at  the  office  of  said 
Farrington,  at  Terre  Haute,  in  said  State  of  Indiana,  on  the  13th 
day  of  August,  1858,  at  9  o'clock  a.  m.,  and  from  day  to  day  there- 
after. 

JOHN  A.  ROCKWELL, 
Of  CouTisdfor  Petitioner. 

Service  acknowledged. 

D.  RADCLEFFE, 
Assistant  Solicitor  of  Court  oj  Claims. 
A  true  copy. 


The  deposition  of  John  C.  Wheatcroft,  taken  at  the  office  of  Horatio 
C.  Cooper,  in  the  town  of  New  Harmony  in  the  county  of  Posey 
and  State  of  Indiana,  on  the  7th  day  of  August,  A.  D.  1858,  at 
9  o'  clock  a.  m.  of  said  day,  to  be  read  as  evidence  on  behalf  of 
the  claimant  in  a  certain  cause  now  pending  in  the  Court  of  Claims 
of  the  United  States,  wherein  R.  A.  Clements,  administrfitor  of 
James  N.  MuUican,  deceased,  is  claimant,  and  the  United  States 
are  defendants,  before  Conrad  Baker,  a  commissioner  of  said  court. 

The  said  John  C.  Wheatcroft,  being  of  lawful  age,  and  being  by 
the  said  commissioner  first  duly  sworn  according  to  law,  deposes  and 
testified  as  follows: 

Question  1,  by  claimant.  State  what  you  know  of  a  stone  quarry 
being  opened  near  the  mouth  of  Big  creek,  in  the  State  of  Illinois. 
When  was  it  opened,  by  whom,  and  what  was  the  number  of  said 
quarry,  and  for  what  purpose  was  it  opened  ?  • 

Answer.  There  was  a  quarry  opened  at  that  place.  I  went  there 
in  the  spring  of  1887,  I  think,  and  it  was  then  opened.  It  was  selected 
by  Mr.  Washburn,  superintendent  of  masonry,  on  behalf  of  the 
United  States,  and  the  number  thereof  was  23.  It  was  opened  by  said 
superintendent  for  the  purpose  of  getting  rock  with  which  to  build 
a  bridge  across  the  Wabash  river  on  the  Cumberland  road  at  Terre 
Haute. 

Question  2,  by  same.  State,  if  you  know,  how  many  classes  of  stone 
were  required  to  build  said  bridge  according  to  the  plans  and  instruc- 
tions of  the  government,  and  whether  the  superintendent  of  masonry 
was  or  was  not  satisfied  that  the  several  qualities  and  kinds  of  stone 
required  for  said  bridge  could  or  could  not  be  procured  in  said  quarry 
at  and  subsequently  to  the  time  of  the  opening  thereof. 

Answer.  There  were  three  classes  of  stone  required,  and  the  super- 
intendent was  well  satisfied  that  all  the  classes  could  be  procured  in 
said  quarry. 


E.  A.  CLEMENTS.  31 

Question  3,  by  same.  Had  or  had  not  the  government,  before  the 
making  of  the  contract  with  James  N.  MuUican,  made  any  preparations 
to  work  said  qnarry;  and  if  so,  what  preparations  were  made,  and 
what  was  done  ? 

Answer.  I  think  the  government  opened  the  quarry  and  built  a 
large  boarding  house  for  the  purpose  of  boarding  the  hands;  the 
house,  I  should  think,  was  large  enough  to  accommodate  two  hundred 
hands;  all  this  was  done  before  the  making  of  the  contract  with  Mul- 
lican,  and  after  the  making  of  the  contract  with  MuUican,  by  an  ar- 
rangement with  the  superintendent,  MuUican  had  the  use  of  said 
building  for  his  hands. 

Question  4,  by  same.  What  preparations  did  MuUican  make  under 
his  contract,  and  what  works  did  he  erect  to  enable  him  to  work  said 
quarry  under  his  contract  ?  State  fully  all  the  expenditures  of  money 
made  by  him,  so  far  as  you  know  or  can  recollect  the  same,  under 
his  contract. 

Answer.  MuUican  constructed  a  good  substantial  railroad,  the  rails 
being  of  hewed  timber,  secured  by  cross-ties;  the  road  was  about 
five  miles  long,  extending  from  the  quarry  to  the  Wabash  river,  at 
the  mouth  of  Big  creek.  MuUican  also  procured  cars  for  the  road — 
I  should  think  as  many  as  eighteen  cars — together  with  cranes  and 
other  fixtures  to  quarry  and  load  the  stone;  he  also  procured  and 
furnished  horses  sufficient  to  operate  the  cars.  The  stone  that  was 
received  by  the  government  from  MuUican  was  transported  over  said 
railroad,  and  the  road  was  sufficient  in  all  respects,  in  my  judgment, 
to  have  enabled  him  to  have  delivered  all  the  stone  in  pursuance  of 
his  contract. 

Question  5,  by  same.  Did  MuUican  deliver  any  stone  under  his 
contract;  if  so,  how  many  or  what  quantity  did  he  deliver,  and  why 
did  he  cease  to  deliver  said  stone,  and  by  the  direction  of  what  per- 
son or  officer  did  he  cease,  and  why  was  such  direction  given,  and 
who  was  the  officer  giving  the  same  ? 

Answer.  As  near  as  I  can  now  recollect,  the  said  MuUican  deliv- 
ered about  one  hundred  stones,  aU  of  which,  with  the  exception  of 
two,  were  of  the  inferior  class.  I  was  agent  of  the  government,  ap- 
pointed by  the  officers  of  the  government,  to  inspect  and  receive  the 
stone,  and  each  stone  before  it  left  the  quarry  was  to  be  received 
and  measured  and  marked  by  me,  and  all  that  were  delivered  as 
aforesaid  were  received,  measured,  and  marked  by  me.  It  was  on 
account  of  the  inferior  kind  and  quality  of  the  rock  that  MuUican  was 
directed  by  me  to  cease  to  deliver  the  rock  under  the  contract,  and 
I,  in  giving  the  direction  to  cease  to  deliver  the  rock,  acted  under  the 
orders  of  the  aforesaid  superintendent  of  masonry.  Before  the  order 
was  given  it  became  apparent  that  the  face  stone  required  for  the 
bridge  could  not  be  procured  at  the  said  quarry,  and  this  and  the 
general  unsoundness  of  the  rock  compelled  the  government  agents  to 
stop  the  work,  and  direct  MuUican  to  cease  to  deliver  the  stone  under 
his  contract.  The  quarry  totally  failed  to  furnish  the  kind  and  qual- 
ity of  rock  required  for  the  completion  of  the  work,  and  it  was  owing 
to  that  failure  that  MuUican  was  forced  to  give  up  the  work. 
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Question  6,  by  same.  Had  Mullican  anything  to  do  with  the  selec- 
tion of  the  quarry,  or  was  the  quarry  both  selected  and  abandoned 
exclusively  by  the  government  agents  ? 

Answer.  Mullican  had  nothing  to  do  with  the  selection  of  the  quarry 
nor  with  its  subsequent  abandonment;  both  were  the  acts  of  the  agents 
of  the  government. 

Question  7,  by  same.  State  to  what  extent  Mullican  opened  and 
worked  the  quarry  under  his  contract. 

Answer.  I  think  the  quarry  was  opened  to  the  extent  of  some  two 
or  three  hundred  feet  along  the  creek,  and  it  extended  back  frpm  the 
creek  into  the  bluff  some  twenty  or 'thirty  feet.  There  was  an  im- 
mense quantity  of  stone  taken  out  by  Mullican,  almost  all  of  which 
was  wholly  unfit  for  use.  The  amount  received  before  the  work  was 
stopped  did  not  constitute,  to  the  best  of  my  recollection,  more  than 
one-fiftieth  part  of  that  taken  out  by  Mullican;  in  other  words,  not 
more  than  one  perch  in  fifty  of  the  stone  taken  out  by  Mullican  was 
received  by  the  agents  of  government.  The  further  the  quarry  ex- 
tended into  the  bluff  the  more  unfavorable  it  became. 

Question  8,  by  same.  What  proportion  of  your  time  during  the 
construction  of  the  railroad  and  during  the  working  of  the  quarry 
were  you  at  or  in  the  neighborhood  of  the  quarry,,  and  how  were  yon 
employed  ? 

Answer.  I  was  there  during  the  whole  time  that  Mullican  was 
operating  there,  and  until  the  abandonment  of  the  work. 

Question  9,  by  same.  Were  you  acquainted  with  J.  R.  Greenongh 
during  the  time  said  work  was  progressing;  and  if  so,  how  often  was 
he  there  during  the  time  Mullican  was  operating  under  his  contract? 

Answer.  I  never  saw  him  there  but  once,  and  that  was  at  the  time 
the  railroad  was  completed,  and  before  the  quarry  was  sufficiently 
advanced  to  enable  him  to  judge  how  it  would  turn  out. 

Question  10,  by  same.  Could  that  quarry,  in  your  judgment,  have 
been  made  to  furnish  the  stone  required  for  said  bridge  according  to 
the  plans  and  specifications  of  the  government? 

Answer.  I  have  no  hesitation  in  saying  that  said  quarry  could  not, 
by  any  amount  of  labor,  have  been  made  to  furnish  the  stone  required 
by  the  government  for  said  bridge,  the  stone,  in  kind  and  quality, 
being  much  below  the  standard  required  by  the  government,  and 
even  those  which  could  at  all  be  made  to  answer  the  purpose  required 
so  much  labor  to  get  them  out  as  to  render  it  impracticable  to  work 
the  quarry.  I  am  satisfied  that  if  the  government  had  been  working 
the  quarry  it  would  have  been  abandoned  sooner. 

Question  11,  by  same.   Can  you  give  an  estimate  of  the  probable 
expenditures  and  losses  of  Mullican,  by  reason  of  the  abandonment  of 
the  work,  from  your  knowledge  of  the  work  done,  the  hands  employed, 
and  the  sacrifice,  if  any,  of  property  sold  by  reason  of  the  abandon- 
ment of  the  work?     State  all  the  particulars  as  fully  as  you  can. 

Answer.  There  were  some  twenty  hands  employed  in  the  quarry, 
after  the  railroad  was  completed,  for  some  three  or  four  months; 
there  were  a  large  number  of  hands  employed  in  making  the  railroad, 
and  they  were  engaged  between  four  and  five  months  in  constructing 
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tlie  road  before  the  quarry  was  worked  by  Mullican  ;  the  property — 
that  is,  the  teams  and  other  personal  property — was,  upon  the  aban- 
donment of  the  work,  sold  at  a  great  sacrifice.  I  should  suppose, 
from  my  knowledge  of  the  facts,  that  MuUican's  actual  loss  could  not 
have  been  less  than  five  or  six  thousand  dollars. 

Question  12,  by  same.  Are  you  related  by  blood  or  marriage  to  the 
claimant,  R.  A.  Clements,  or  were  you  thus  related  to  said  Mullican 
in  his  lifetime ;  and  have  you  any  interest,  direct  or  indirect,  in  this 
claim,  or  in  the  questions  involved  ? 

Answer.  No  such  relationship  ever  existed,  and  I  have  no  interest 
whatever  in  the  claim  in  question. 

JOHN  C.  WHEATCROFT. 

State  op  Indiana,  Poaey  county^  88 : 

On  this  seventh  day  of  August,  A.  D.  1858,  personally  came  John 
C.  Wheatcroft,  the  witness  within  named,  and,  after  having  been 
first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  the  questions  contained  in  the  within  deposition  were  written 
down  by  the  commissioner  in  the  presence  of  the  witness,  and  then 
proposed  by  him  to  the  witness,  and  the  answers  thereto  were  writ- 
ten down  by  the  commissioner  in  the  presence  of  the  witness,  who 
then  subscribed  the  deposition  in  the  presence  of  the  commissioner. 

The  foregoing  deposition  of  John  C.  Wheatcroft  was  taken  at  the 
request  of  R.  A.  Clements,  administrator  of  James  N.  Mullican,  to 
be  used  in  the  investigation  of  a  claim  against  the  United  States,  now 
pending  in  the  Court  of  Claims  of  the  United  States,  in  the  name  of 
R.  A.  Clements,  administrator,  as  aforesaid.  The  adverse  party  was 
notified,  and  did  not  attend,  and  did  not  object. 

CONRAD  BAKER, 
Commissioner  of  the  Court  of  Claims, 


COURT  OF  CLAIMS. 

R.  A.  Clements,  administrator,  vs.  The  United  States. 

The  solicitor  on  behalf  of  the  United  States  is  hereby  notified  that 
the  deposition  of  John  C.  Wheatcroft  will  be  taken,  on  behalf  of  the 
claimant  in  the  above  cause,  before  Horatio  C.  Cooper,  esq.,  a  com- 
missioner of  said  court,  or  some  other  commissioner  of  said  court,  at 
the  office  of  said  Cooper,  at  New  Harmony,  in  the  State  of  Indiana, 
on  the  7th  day  of  August,  A.  D.  1858,  at  9  o'clock  a.  m.,  and  from 
day  to  day  thereafter;  and  that  the  depositions  of  Charles  Wood  and 
others  will  be  taken  before  James  Farrington,  a  commissioner  of  said 
court,  or  some  other  commissioner  of  said  court,  at  the  ofiice  of  said 
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Farriiigton,  at  Terre  Haute,  in  said  State  of  Indiana,  on  the  13th  day 
of  August,  1858,  at  9  o'clock  a.  m.,  and  from  day  to  day  thereafter. 

JOHN  A.  ROCKWELL. 

Of  CounsdfoT  Petitioner. 

Service  acknowledged. 

D.  RATCLIFFE, 
Assistant  Solicitor  of  the  Court  cf  Claims, 
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R.  A.  Clements,  administrator,  vs.  The  United  States. 

Deposition  of  Charles  Wood, 

State  op  Indiana,  Vigo  county,  ss: 

On  this  13th  day  of  August,  A.  D.  1858,  at  9  o'clock  a.  m.  of  said 
day,  personally  came  Charles  Wood,  the  witness  within  named,  and, 
after  having  been  first  sworn  to  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  the  questions  contained  in  the  within  deposi- 
tion were  written  down  by  the  commissioner  and  then  proposed  by 
him  to  the  witness,  and  the  answers  thereto  were  written  down  by 
the  commissioner  in  the  presence  of  the  witness,  who  then  subscribed 
the  deposition  in  the  presence  of  the  commissioner. 

The  deposition  of  Charles  Wood,  taken  at  the  request  of  R.  A. 
Clements,  administrator  of  James  N.  Mullican,  deceased,  to  be  used  in 
the  investigation  of  a  claim  against  the  United  States,  now  pending 
in  the  Court  of  Claims,  in  the  name  of  R.  A.  Clements,  administrator, 
as  aforesaid ;  taken  at  my  office  in  Terre  Haute,  Indiana,  at  the  time 
above  specified  and  in  pursuance  of  the  notice  hereto  attached.  The 
adverse  party,  being  notified,  did  not  attend  or  object. 

Interrogatory  1st.  State  your  name,  occupation,  age,  and  place  of 
residence  the  past  year ;  whether  you  have  any  interest,  direct  or 
indirect,  in  the  claim  which  is  the  subject  of  inquiry,  and  whether 
you  are  related  in  any  degree  to  the  claimant. 

Answer  to  1st  interrogatory.  My  name  is  Charles  Wood  ;  I  am 
forty-seven  years  of  age  ;  I  am  secretary  of  the  Terre  Haute  and 
Richmond  Railroad  Company;  my  residence  has  been  at  Terre  Haute, 
Indiana,  the  past  year ;  have  no  interest,  direct  or  indirect,  in  the 
claim  referred  to,  nor  in  any  way  related  to  the  claimant. 

Interrogatory  2d.  Please  state  whether  or  not  you  were  ever  an 
agent,  engineer,  or  officer  of  the  United  States,  and,  as  such,  had 
anything  to  do  with  the  Cumberland  road  through  Illinois  and  Indi- 
ana. If  so,  at  what  time  were  you  so  employed,  and  at  what  place 
were  you  stationed  ? 

Answer  to  2d  interrogatory.  I  was  chief  clerk  to  Captain  C.  A. 
Ogden,  of  the  United  States  engineers,  who  was  superintendent  of 
the  Cumberland  road  in  the  States  of  Illinois  and  Indiana  during  the 
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years  from  1834  to  1841,  and  was  stationed  at  Terre  Haute  during 
that  time. 

Interrogatory  3d.  Have  yon  any  knowledge  of  any  quarry  on  Big 
creek,  in  Illinois  ?  If  so,  please  state  all  yon  know  about  the  opera- 
tions on  the  qnarry,  and  why  the  same  was  abandoned. 

Answer  to  3d  interrogatory.  There  was  snch  a  qnarry,  at  which 
some  stone  were  got  out  for  the  Wabash  bridge,  and  James  N. 
Mullican  was  contractor  there.     I  know  nothing  further  about  it. 

Interrogatory  4th.  Who  was  the  inspector  of  masonry  employed 
by  the  government?  Had  said  inspector  control  of  the  quarries, 
and  the  right  to  condemn  or  receive  rock  for  the  construction  of 
bridges  and  other  stmctures  on  said  road  ? 

Answer  to  4th  interrogatory.  A.  Washburn  was  inspector  of 
masonry  employed  by  Captain  C.  A.  Ogden  on  said  road,  and,  to  the 
best  of  my  recollection,  he  was  the  judge  of  the  stone  taken  from  the 
quarry. 

Interrogatory  5th.  Do  yon  know  of  any  other  matter  or  thing  in 
relation  to  the  claim  in  question  ? 

Answer  to  5th  interrogatory.  I  do  not. 

CHARLES  WOOD. 

Sworn  and  subscribed  to  as  above  stated. 

JAMES  PARRINGTON, 
Commissioner  Court  of  Claims  for  Indiana, 

No  fees  claimed  or  charged. 


Office  House  of  Representatives  of  United  States, 

June  26,  185T. 

Sir:  Your  letter  of  the  25th  instant  has  been  received.  I  transmit 
herewith,  as  you  request,  the  papers  in  the  case  of  the  administrator 
of  J,  N.  Mullican,  under  the  order  of  the  House  of  Representatives  of 
February  21,  1856. 

I  am,  very  respectfully,  your  obedient  servant, 

W.  P.  INGRAM, 
Chief  Cleric^  Office  House  of  RepreserUaiives  of  United  States. 

S.  H.  Huntington,  Esq., 

Chitf  Clerk  Court  of  Claims. 


The  afiSdavit  of  J.  K.  Greenough,  taken  at  the  request  of  R.  A. 
Clements,  administrator  of  the  estate  of  James  N.  Mullican,  deceased: 

Question  1st.  Have  you  any  knowledge  of  a  stone  quarry  near  the 
mouth  of  Big  creek,  in  Illinois,  from  which  James  N.  Mullican  con- 
tracted with  Captain  C.  A.  Ogden,  superintendent  of  the  Cumberland 
road,  to  quarry  a  quantity  of  stone  for  the  Wabash  bridge  ?  Did  you 
over  examine  the  quarry ;  in  what  character,  and  for  what  purpose  ? 
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Answer.  I  have  some  knowledge  of  the  quarry  alluded  to;  as  an 
engineer  on  the  Cumberland  road  I  was  directed  by  the  superintendent 
to  examine  the  quarry  with  a  view  of  ascertaining  the  probable  cost 
of  quarrying  the  stone  and  delivering  them  at  some  point  on  the 
Wabash  river. 

Question  2d.  What  were  the  expectations  of  the  agents  of  tho 
government  as  to  the  quality  of  the  stone  at  that  quarry  at  the  time 
of  said  contract  with  Mullican,  and  the  sufficiency  of  the  stone  to  fill 
said  contract? 

Answer.  The  quarry  had  only  been  partially  opened  at  the  time 
the  contract  was  made,  but  the  appearances  were  highly  favorable, 
both  as  to  the  quality  of  the  stone  and  facility  for  quarrying  them. 
There  was  not  then,  nor  is  there  now,  any  doubt  of  the  sufficiency  of 
the  stone  to  fill  the  contract. 

Question  3d.  Were  these  expectations  realized;  and  if  not,  in  what 
respect  were  they  disappointed  ? 

Answer.  The  quarry,  up  to  the  time  Mr.  Mullican  relinquished  his 
contract,  had  not  fulfilled  the  expectations  which  its  first  appearance 
had  justified.  The  quality  of  the  stone  was  not  so  uniformly  good, 
and  the  larger  sizes  required  by  the  contract  were  covered  by  a 
greater  quantity  of  thin  and  refuse  stone,  and  were  consequently  more 
difficult  and  expensive  to  procure  than  was  anticipated. 

Question  4th.  What  would  be  the  difference  between  quarrying 
such  stone  as  Mullican' s  contract  called  for,  at  such  a  quarry  as  that 
was  believed  to  be  at  the  date  of  said  contract,  and  quarrying  them  as 
they  were  found  to  ht? 

Arswer.  It  is  impossible  to  state  precisely  what  the  difference 
would  amount  to.  I  am  of  opinion,  however,  that  it  would  be  equal 
to  about  one  dollar  per  perch  or  more  at  the  time  Mullican  gave  up 
the  contract. 

Question  5th.  What  do  you  know  of  a  temporary  railroad  con- 
structed by  said  Mullican  in  furtherance  of  his  contract  ? 

Question  6th.  Had  stone  in  that  quarry  proved  as  good  as  was 
expected  at  the  time  that  railroad  was  constructed,  would  it  have 
been  a  prudent  expenditure  of  money? 

Answer  5  and  6.  A  temporary  wooden  railroad  was  constructed  by 
Mr.  Mullican  to  facilitate  the  delivery  of  his  stone,  which,  with  some 
alterations,  I  believe  would  have  proved  the  easiest  and  most  economical 
mode  of  transporting  such  an  amount  of  stone  as  his  contract  required. 

Question  7th.  So  far  as  you  know  the  facts  in  regard  to  this  contract 
and  Mr.  Mullican' s  efforts  to  perform  it,  what  is  your  opinion  as  to 
the  equitable  claim  of  his  estate  to  remuneration  ? 

Answer.  I  hardly  feel  qualified  to  form  an  opinion  upon  what,  under 
the  circumstances  of  the  case,  would  constitute  an  equitable  claim  for 
remuneration.  As  the  contract  required  the  stone  to  be  taken  from 
this  particular  quarry,  there  could  be  no  doubt  of  his  claim  if,  after  a 
more  thorough  examination,  the  quarry  had  proved  to  be  destitute  of 
fluch  stone  as  the  contract  specified.  But  such  was  not  the  case.  The 
required  stone  were  Uiere^  though  the  expense  of  getting  them  out 
was  much  greater  than  was  expected.     Mr.  Mullican  was  deceived  by 
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the  favorable  appearance  of  the  quarry,  and  made  hi»  offer  at  too  low 
a  rate.  He  prosecuted  his  work  with  energy  and  judgment,  and 
persevered  under  embarrassments  and  losses  till  he  was  finally  com- 
pelled to  relinquish  his  contract. 

The  case  may  present  a  fair  claim  upon  Congress  for  the  diflFerence 
between  the  amount  paid  to  MuUican  and  the  amount  the  same  work 
would  have  cost  the  United  States  by  hired  labor. 

J.  K.  GREENOUGH. 

I  have  examined  the  above  statements  of  J.  K.  Greenough,  in 
answer  to  the  several  questions,  and  agree  entirely  with  him  in  the 
testimony  he  has  given,  with  the  exception  of  his  answer  to  the  1st 
question,  which  does  not  apply  to  me. 

J.  S.   CASE. 

« 

Subscribed  and  sworn  to  before  me  this  25th  of  February,  1840. 

W.  MANLY,  J.  P. 


IN  THE  COURT  OP  CLAIMS. 
No.  620. 


B.  A.  Clements,  administrator  of  the  estate  of  James  N.  Mullican, 

deceased,  vs.  The  United  States. 

Petitioner's  brief. 

1.  The  quarry  from  which  the  stone  were  to  be  taken  for  the  con- 
struction ot  the  bridge  was  selected  by  ofBcers  of  the  government; 
and  the  contractor  was  not  required  to  warrant  the  quality  of  the 
stone,  but  only  to  get  out  such  stone,  of  the  dimensions  specified,  as 
that  particular  quarry  would  furnish. — (See  the  first  paragraph  of  the 
contract,  together  with  the  specifications;  also  Wheatcroft's  deposi- 
tion, page  30.) 

2.  Mullican,  on  his  part,  faithfully  performed  the  contract;  for  no 
objection  was  made  by  the  officers  in  charge  of  the  work  at  the  bridge, 
except  that  the  stone  obtained  from  the  quarry  proved  to  be  of  a 
quality  not  suitable  to  go  into  the  work.  The  objection  was  to  the 
quarry,  not  to  the  work  of  the  contractor. 

3.  The  contract  was  ended  by  notice  from  the  government,  in  con- 
8eqoenc^3  of  the  inferior  quality  of  rock  found  in  the  quarry. — (See 
Wheatcroft's  answer  to  5th  interrogatory.) 

4.  Mullican  having  thus  fulJy  complied  with  his  contract  up  to  the 
time  when  the  work  was  stopped  by  directions  of  the  government,  the 
question  arises  whether  he  is  entitled  to  be  paid  for  his  work  up  to 
that  time. 
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There  is  a  stipulation  in  the  contract  reserving  to  the  government 
the  right  to  bring  the  contract  to  a  close  at  any  time  it  might  deem 
the  doing  so  to  be  for  the  interest  of  tlie  United  States,  except  only 
that  the  price  to  be  paid  the  contractor  should  not  be  considered  as 
good  cause  therefor. 

It  is  admitted  that  the  officers  of  the  government  had  sufficient 
cause,  found  in  the  unexpected  inferiority  of  the  rock  in  that  quarry, 
to  bring  the  contract  to  a  close,  as  they  did.  But  that  was  not  to 
deprive  the  contractor  of  the  money  he  had  earned  up  to  that  point 
of  time;  for  the  contract  provided  that  the  work  done  was  to  be  paid 
for  **a8  the  work  progresses,"  and  '* monthly,''  as  nearly  as  practi- 
cable. Besides,  if  this  were  not  true,  we  would  find,  in  this  instance, 
a  contract,  the  obligations  of  which  had  been  faithfully  performed  by 
the  contractor,  which  yet  entitled  him  to  no  corresponding  claim  for 
payment.  It  would  be  a  case  of  honest  service  without  pay,  and 
forfeiture  without  default. 

5.  The  amount  of  compensation  due  to  petitioner.  No  claim  is  now 
made  for  the  construction  of  the  railway.  Mullican  received  payment 
for  that  in  his  lifetime,  and  a  copy  of  his  receipt  is  found  at  page  22 
of  the  record. 

Wheat  croft,  in  his  answer  to  the  1 1th  interrogatory,  estimates  Mul- 
lican's  actual  loss  at  between  five  thousand  and  six  thousand  dollars, 
and  states  his  reasons  for  that  estimate.  This  is  doubtless  a  low  esti- 
mate. 

The  sum  of  the  wages  paid  to  the  men,  as  shown  in  the 

** abstracts,"  from  1  to  19,  inclusive,  is $11,429  58 

Add  contractor's  own  time,  for  9  months,  at  $100 900  00 

18  railway  cars,  spoken  of  by  Wheatcroft  in  his  answer 
to  question  4,  which  were,  of  course,  an  entire  loss,  at 
say  $150 2,700  00 

Loss  on  other  tools,  machinery,  and  on  horses 250  00 


Deduct  the  payments  in  money,  receipted  for  as  shown 

on  page  22,  viz:  former  payment $6,861  43 

Balance 189  50 


13,279  58 


7,041  03 


Actual  loss,  in  May,  1838 6,228  55 


That  the  above  estimate  is  a  reasonable  estimate  of  the  amount  of 
loss  sustained  by  the  contractor  cannot  be  doubted  from  the  whole 
evidence  before  the  court. 

At  page  22  of  the  printed  record  it  is  shown  that  1  perch  1  foot 
and  9  inches  of  first  class  j  63  perches  8  feet  and  8  inches  of  second 
class;  133  perches  2  feet  10  inches  of  third  class — 197  perches  11 
feet  and  27  inches  in  all,  were  the  amount  of  quarried  rock  accepted 
from  the  contractor. 

Wheatcroft  says,  in  his  answer  to  the  7th  question,  that  **not  more 
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than  one  perch  in  fifty  of  the  stone  taken  out  by  Mnllican  was  received 
by  the  agents  of  the  government,"  and  that  **  the  further  the  quarry 
was  extended  into  the  bluff  the  more  unfavorable  it  became.'' 

There  were  then  nearly  10,000  perches  quarried,  all  of  which  was 
rejected  as  unfit  for  the  work  except  about  200  perches. 

Twenty  percentum  is  presumed  to  be  an  ample  allowance  for 
rejected  rock  in  such  cases  generally.  Making  this  allowance,  and  we 
haive  left  8,000  perches  of  rock  actually  quarried  by  MuUican  under 
his  contract,  all  of  which  was  unfit  for  the  work,  except  about  200 
perches.  This  was  the  exact  quantity  of  stone  required  by  the  con- 
tract, the  price  of  which  would  have  amounted  to  $31,250. 

Under  all  the  circumstances  of  this  case,  it  is  but  a  small  modicum 
of  justice  which  the  claimant  asks  in  claiming  to  have  refunded  to 
him,  with  legal  interest,  simply  the  losses  which  he  has  sustained  in 
consequence  of  the  action  of  the  officers  of  the  government,  without 
damages,  or  allowance  for  expenses  incurred  in  the  long  prosecution 
of  the  claim  before  Congress  and  this  court. 

ANDREW  WYLIE, 

For  Petitioner. 


IN  THE  COURT  OF  CLAIMS. 

R.  A.  Clements,  administrator  of  Mnllican,  vs.  The  United  States. 

soLicrroR's  brief. 

Claim  for  damages  under  a  contract  to  furnish  stone  aJt  the  month  of 
Big  creek,  on  tlie  Wabash  river,  for  the  purposes  of  the  Cumberland 
road,  in  183L 

material  facts  as  understood  by  the  solicitor. 

First.  That  a  contract  was  made  on  the  24th  of  June,  1837,  be- 
tween C.  A.  Ogden,  in  behalf  of  the  United  States,  and  J.  N.  MuUi- 
can, by  which  the  latter  agreed  to  quarry,  at  quarry  No.  23,  known 
as  the  Wabash  Bridge  quarry,  certain  quantities  and  descriptions  of 
stone,  and  to  deliver  them  at  the  mouth  of  Big  creek  by  the  1st  day 
of  July,  1838. — (Contract,  Record,  p.  6.) 

Second.  The  description  and  quantity  of  stone  to  be  delivered  was: 

1st.  3,000  perches  of  facing  stone,  with  good  beds  and  fills,  two 
or  more  feet  thick,  at  least  four  feet  wide  and  eight  feet  long. 

2d.  3,000  perches  filling  stone,  with  good  beds  and  fills,  to  weigh 
at  least  two  tons  each. 

3d.  3, 000  perches  good  building  stone,  to  weigh  between  one  thou- 
sand pounds  and  two  tons. — {SpecificaJtion,  Record,  pp.  7,  8.) 

Third.  For  these  three  parcels  of  stone  the  government  agreed  to 
pay,  as  the  work  progressed,  the  sum  of  $31,250. — {Contract,  Record, 
p.  7.) 
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Fourth.  The  contract  contained  this  provision  : 

'*  It  is  further  understood  and  agreed  between  the  contracting  par- 
ties that  if  for  any  reascnis^  other  than  the  price  stipulated  to  be  paid, 
it  shall  be  judged  by  the  chief  engineer  of  the  United  States  to  be 
for  the  benefit  and  interest  of  the  United  States  that  the  execution 
of  this  contract  be  brought  to  a  close  on  the  said  Captain  C.  N.  Og- 
den  giving  twenty  days'  notice  through  his  agent  to  the  said  J.  N. 
Mullican  of  his  intention  so  to  close  this  contract,  together  with  the 
reasons  assigned  for  so  doing,  the  same  thereby  becomes  null  and 
void,  and  no  longer  obligatory  on  the  parties  to  it." — {Contract^ 
Record,  p.  6.) 

Fifth.  That  the  claimant  constructed  a  railroad  from  the  quarry  to 
the  place  of  delivery,  and  quarried  and  delivered  a  quantity  of  stone, 
in  all  amounting  (including  the  cost  of  the  railroad)  to  $7,053  53; 
and  on  the  Tth  of  June,  1838,  Mullican  receipted  the  same  in  full. 
(Record,  p.  22.) 

Sixth.  That  the  contract  was  terminated  before  any  stone  were 
received,  except  what  were  paid  for  and  receipted,  but  the  precis© 
time  when  does  not  appear  in  the  evidence.  But  the  reason  was 
because  the  stone  ofiFered  were  not  suitable. — {Wheatcrofts  evideiux. 
Record,  p.  31.) 

Seventh.  That  Clements  is  administrator  of  Mullican. 

Eighth.  That  the  excuse  for  the  non-performance  of  the  contract 
by  Mullican,  to  wit,  that  suitable  stone  were  not  to  be  obtained  in 
the  quarry,  is  not  founded  in  fact. 

Case,  claimant's  witness,  who  was  employed  by  Mullican  as  his 
foreman  in  the  quarry,  testifies  : 

*'I  have  already  stated  my  belief  that  the  stone  were  suitable 
for  the  work  contemplated.  I  believe  that  stone  of  suitable  dimen- 
sions and  quality  could  have  been  obtained  at  the  quarry,  but  would 
cost  from  one  dollar  to  one  dollar  and  fifty  cents  more  than  was  at 
first  anticipated.  The  stone  were  becoming  better  as  the  quarry 
was  more  opened,  and  the  cost  of  quarrying  would  have  diminished 
in  proportion." — (Record,  p,  29.) 

GreenoiLgh,  the  claimant's  witness,  who  had  been  directed  by  the 
superintendent  at  the  time  to  examine  the  quarry,  testifies : 

**The  quarry  had  only  been  partially  opened  at  the  time  that  the 
contract  was  made,  but  the  appearances  were  highly  favorable,  both 
as  to  the  quality  and  the  facility  for  quarrying  them.  There  \va8  not 
then,  nor  is  there  now,  any  doubt  of  the  sufficiency  of  the  stone  to 
fill  the  contract." 

**The  quarry,  at  the  time  Mullican  relinquished  his  contract,  had 
not  filled  the  expectations  which  its  first  appearance  justified ;  the 
quality  of  the  stone  was  not  so  uniformly  good,  and  the  larger  sizes 
required  by  the  contract  were  covered  by  a  greater  quantity  of  thin 
and  refuse  stone,  and  were  consequently  more  difficult  and  expensive 
to  procure  than  was  anticipated." 

**The  required  stone  were  there,  though  the  expense  of  getting 
them  out  was  much  greater  than  was  expected.     Mr.  Mullican  was 


B    A.   CLEMEKTS.  41 

deceived  by  the  favorable  appearances  of  the  quarry,  and  made  his 
ofl'er  at  too  low  a  rate/' — (Record,  pp.  36,  37.) 

From  this  evidence,  offered  by  the  claimant,  it  is  certain  that  there 
was  a  snflSciency  of  suitable  stone  in  the  quarry,  which  might  have 
been  quarried,  although  it  might  have  cost  more  than  Mullican  had 
demanded  for  raising  and  delivering  them. 

LEGAL  PROPOSrnONS. 

FiKST.  A  written  conirad  must  speak  for  itsdf  and  no  verbal  under- 
standings made  at  the  time  can  be  incorporated  irUo  it,  or  in  any  way 
change  its/eaiures  or  effect. 

The  claimant  seeks  to  change  the  contract  by  parol,  so  as  to  make 
it  contain  a  provision  to  the  effect  that  the  United  States  guaranteed 
that  the  quarry  named  in  it  contained  a  sufficiency  of  suitable  stone, 
and  to  the  extent  contracted  for;  and  that  the  quarry  would  meet  the 
expectations  which  its  appearance  on  opening  it  indicated.  Without 
•uch  an  interpolation,  there  are  no  grounds  for  a  recovery. 

The  contract  contains  no  guarantee  as  to  the  size  or  character  of  the 
stone.  Mullican  had  the  same  opportunity  of  knowing  or  forming  an 
opinion  concerning  what  might  be  expected  from  its  appearances  that 
the  oflScers  of  the  government  had.  He  was  not  deceived  by  them. 
He  took  no  warranty.  He  judged  for  himself,  and  it  seems  now  his 
judgment  failed  him.  He  cannot  change  the  words  or  meaning  of  the 
contract  to  save  himself  from  loss. 

This  question  was  settled  in  Thompson  vs.  Ketc/ium^  8  Johns.  R.,  189. 

In  the  Bank  of  the  United  States  vs.  Dunn^  6  Peters,  56,  the  Su- 
preme Court  determined  the  same  principle. 

In  Brovm  vs.  WHey^  20  How. ,  442,  the  Supreme  Court  affirmed  the 
doctrine  in  the  6  Peters,  and  quoted  from  it,  in  their  opinion,  as  fol- 
lo\*'8  : 

•'There  is  no  rule  better  settled,  or  more  salutary  in  its  applica- 
tion, that  than  which  precludes  the  admission  of  parol  evidence  to 
contradict  or  substantially  vary  the  legal  import  of  a  written  agree- 
ment." 

The  law  being  thus  settled,  the  evidence  offered  to  change  the  con- 
tract, or  its  legal  effect,  must  be  rejected,  and  the  parties  must  stand 
upon  the  written  instrument  as  it  is  found  in  the  record.  As  it  stands 
there,  no  warranty  is  contained  ;  but  the  claimant  took  upon  himself 
the  hazards  incident  to  the  undertaking,  and  if  they  turned  out  against 
him  he  must  abide  the  consequences. 

Second.  If  it  be  true  that  it  would  cost  more  to  obtain  the  stone  than 

the  government  agreed  to  pay  for  them,  it  lays  no  foundation  for  a  claim 
for  damages. 

If  the  United  States  had  entered  into  an  express  written  guarantee 
that  the  required  stone  were  in  the  quarry,  if  they  were  in  fact  there, 
the  claimant  could  not  complain. 

He  has  not  shown  that  the  stone  were  not  there.     He  swore  three 
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witnesses  to  this  point,  and  two  of  them  expressly  testified  that  the 
required  stone  were  there,  and  could  have  been  raised  and  delivered. 
The  balance  of  his  own  testimony  is  clearly  against  him. 

Prom  the  eveidence  of  these  two  witnesses,  it  is  rendered  quite  cer- 
tain that  the  real  reason  why  MuUican  did  not  quarry  and  deliver  the 
stone,  was  the  fact  that  it  would  have  cost  him  more  than  the  compen- 
sation provided  in  his  contract.  Whether  it  would  cost  more  or  less 
ie  quite  immaterial,  so  far  as  his  legal  rights  are  concerned.  If  the 
stone  could  have  been  raised  and  delivered  for  a  tenth  part  of  the  pay 
provided,  the  United  States  could  have  made  no  claim  for  a  deduction 
because  he  was  making  an  unreasonable  profit. 

So,  on  the  other  hand,  if,  instead  of  making  a  profit,  he  sustained  a 
loss,  it  cannot  lay  the  foundation  of  a  claim  for  increasing  his  com- 
pensation or  making  up  his  loss.  He  made  his  contract,  and  must 
abide  the  result.  The  stone  were  there,  and  he  cannot  complain  that 
it  cost  him  more  than  he  expected  to  raise  and  deliver  them  He 
made  no  provision  in  his  contract  applicable  to  such  a  state  of  facts, 
and  he  cannot  now  have  it,  in  effect,  inserted  so  as  to  save  him  from 
loss.  If  the  United  States  were  suing  him  for  the  non-fulfilment  of 
his  contract,  the  fact  that  it  would  cost  more  to  deliver  the  stone  than 
he  was  to  receive,  would  be  no  defence,  much  less  can  it  lay  the  foun- 
dation for  a  recovery 

Thibd.  Under  tJie  contract^  MvRican  run  oR  the  hazards  conseqvent 
upon  its  covenants^  and  if  he  has  not  /lulled  on  his  part,  beyond  what 
he  has  been  paid^  he  has  no  right  of  recovery,  eitlver  in  law  or  equity. 

It  is  conceded  that  the  United  States  paid  Mullican  for  constructing 
the  railroad,  which  they  were  not  required  to  do  by  the  contract 
They  have  also  paid  him  for  all  the  stone  delivered.  Hence,  the  con- 
tract is  wholly  fulfilled  on  their  part.  Consequently  no  legal  claim 
can  be  made  under  it.  The  party  has  received  full  satisfaction  ac- 
cording to  its  letter  and  spirit.  The  government,  although  it  lawfully 
might  do  so  under  the  claimant's  own  evidence,  makes  no  demand 
against  Mullican  for  the  non-fulfilment  on  his  part. 

But  the  claimant  insists  that  he  has  a  demand  in  equity,  but  he 
shows  no  ground  for  any  such  claim.  The  only  thing  hinted  at  is 
the  fact  that  he  made  a  contract  which  turned  out  badly,  and  in- 
stead of  making  largely,  as  he  had  hoped,  he  in  fact  lost  by  it. 
This  lays  no  foundation  for  an  equitable  claim,  any  more  than  large 
profits  would  have  been  a  good  basis  for  requiring  him  to  refund  a 
portion  of  them. 

There  is,  in  truth,  neither  legal  or  equitable  rights  shown  in  this 
case,  and,  as  between  private  individuals,  would  not  probably  have 
been  thought  of  by  the  non-fulfilling  party.  The  same  rules  which 
would  be  applied  between  individuals  must  be  applied  here ;  and,  if 
so,  the  claimant  can  recover  nothing. 

R.  H.  GILLET,  Solicitor. 

January  22,  1859. 
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IN  THE  COURT  OF  CLAIMS. 

May  30,  1859. 

James  N.  Mulucan's  administbator  t;^.  The  United  States. 

ScABBUBGH,  J.,  delivered  the  opinion  of  the  court. 

On  the  24th  day  of  June,  A.  D.  1837,  a  contract  was  entered  into 
between  the  United  States  and  the  petitioner's  intestate.  The  dece- 
dent, on  his  part,  agreed  to  qnarry  eight  thousand  perches  of  building 
stone  out  of  quarry  No.  23,  and  to  deliver  the  same  at  the  mouth  of 
Big  creek,  on  the  bank  of  the  Wabash  river,  by  executing  all  the 
vork  described  in  the  specifications  annexed  to  the  contract.  The 
requirements  of  the  specifications  were  as  follows: 

1.  That  the  stone  should  be  taken  from  quarry  No.  23. 

2.  That  three  thousand  perches  of  stone  would  be  required  for 
facing;  should  have  good  beds  and  fills,  and  be  of  the  following  di- 
mensions: stones  of  two  feet  or  more  in  thickness  should  be  at  least 
foar  feet  wide  and  eight  feet  long,  and  all  other  stones  should  have 
a  width  at  least  double  the  thickness,  and  a  length  at  least  double  the 
width ;  and  that  each  face  stone  should  be  measured  by  what  it 
would  square,  be  estimated  at  the  rate  of  four  dollars  per  percbf  and 
weigh  at  least  two  tons. 

3.  That  two  thousand  perches  of  stone  would  be  required  for  filling; 
should  have  good  beds  and  fills,  weigh  at  least  two  tons,  be  measured 
br  their  cubic  contents,  and  estimated  at  the  rate  of  four  dollars  per 
perch. 

4.  That  three  thousand  perches  would  be  required  to  be  of  a  good 
and  suitable  quality  for  building  stone;  should  have  good  beds  and 
filk,  weigh  between  one  thousand  pounds  and  two  tons,  be  measured 
bv  their  cubic  contents,  and  estimated  at  the  rate  of  three  dollars 
and  seventy-five  cents  per  perch. 

5.  That  the  work  should  be  commenced  on  or  before  the  1st  day  of 
July,  A.  D.  1837,  and  regularly  prosecuted  to  its  completion. 

The  decedent  also  agreed  to  have  all  the  work  completed  on  or 
Wore  the  1st  day  of  July,  A.  D.  1838. 

The  United  States,  on  their  part,  agreed,  in  consideration  of  the 
faithful  execution  of  each  and  every  provision  required  by  the  con- 
tract by  the  decedent,  to  pay  to  him  the  sum  of  three  thousand  two 
hundred  and  fifty  dollars,  the  same  to  be  paid  monthly,  or  as  nearly  so 
6>  the  receipt  of  funds  and  the  number  of  persons  to  be  paid  would 
enable  the  disbursing  agent  to  effect,  in  proportion  as  the  work  should 
progress,  deducting  one-fifth  of  the  value  of  the  work  done  to  the 
^ateof  such  monthly  estimate,  to  remain  as  a  pledge  and  secuiity 
lor  the  performance  of  each  and  every  condition  of  the  contract  and 
opacifications. 

And  it  was  agreed  between  the  parties,  that  if  for  any  reasons, 
tither  than  the  price  stipulated  to  be  paid,  it  should  be  judged  by  the 
ffief  engineer  of  the  United  States  to  be  for  the  benefit  and  interest 
w  the  United  States  that  the  execution  of  the  contract  should  be 
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witnesses  to  this  point,  and  two  of  them  expressly  testified  that  tbe 
required  stone  were  there,  and  could  have  been  raised  and  delivered. 
The  balance  of  his  own  testimony  is  clearly  against  him. 

From  the  eveidence  of  these  two  witnesses,  it  is  rendered  quite  cer- 
tain that  the  real  reason  why  Mullican  did  not  quarry  and  deliver  the 
stone,  was  the  fact  that  it  would  have  cost  him  more  than  the  compen- 
sation provided  in  his  contract.  Whether  it  would  cost  more  or  less 
ie  quite  immaterial,  so  far  as  his  legal  rights  are  concerned.  If  the 
stone  could  have  been  raised  and  delivered  for  a  tenth  part  of  the  pay 
provided,  the  United  States  could  have  made  no  claim  for  a  deduction 
'  because  he  was  making  an  unreasonable  profit. 

So,  on  the  other  hand,  if,  instead  of  making  a  profit,  he  sustained  a 
loss,  it  cannot  lay  the  foundation  of  a  claim  for  increasing  his  com- 
pensation or  making  up  his  loss.  He  made  his  contract,  and  must 
abide  the  result.  The  stone  were  there,  and  he  cannot  complain  that 
it  cost  him  more  than  he  expected  to  raise  and  deliver  them  He 
made  no  provision  in  his  contract  applicable  to  such  a  state  of  facts, 
and  he  cannot  now  have  it,  in  effect,  inserted  so  as  to  save  him  from 
loss.  If  the  United  States  were  suing  him  for  the  non-fulfilment  of 
his  contract,  the  fact  that  it  would  cost  more  to  deliver  the  stone  than 
he  was  to  receive,  would  be  no  defence,  much  less  can  it  lay  the  foun- 
dation for  a  recovery 

Third.  Under  tJie  contract,  MvEican  run  aU  the  hazards  consequent 
upon  its  covenants,  arid  if  he  has  not  fuelled  on  his  part,  beyond  what 
lie  has  been  paid,  he  has  no  right  of  recovery,  eitJier  in  law  or  equity. 

It  is  conceded  that  the  United  States  paid  Mullican  for  constructing 
the  railroad,  which  they  were  not  required  to  do  by  the  contract. 
They  have  also  paid  him  for  all  the  stone  delivered.  Hence,  the  con- 
tract is  wholly  fulfilled  on  their  part.  Consequently  no  legal  claim 
can  be  made  under  it.  The  party  has  received  full  satisfaction  ac- 
cording to  its  letter  and  spirit.  The  government,  although  it  lawfully 
might  do  so  under  the  claimant's  own  evidence,  makes  no  demand 
against  Mullican  for  the  non-fulfilment  on  his  part. 

But  the  claimant  insists  that  he  has  a  demand  in  equity,  but  he 
shows  no  ground  for  any  such  claim.  The  only  thing  hinted  at  is 
the  fact  that  he  made  a  contract  which  turned  out  badly,  and  in- 
stead of  making  largely,  as  he  had  hoped,  he  in  fact  lost  by  it. 
This  lays  no  foundation  for  an  equitable  claim,  any  more  than  large 
profits  would  have  been  a  good  basis  for  requiring  him  to  refund  a 
portion  of  them. 

There  is,  in  truth,  neither  legal  or  equitable  rights  shown  in  this 
case,  and,  as  between  private  individuals,  would  not  probably  have 
been  thought  of  by  the  non-fulfilling  party.  The  same  rules  which 
would  be  applied  between  individuals  must  be  applied  here  ;  and,  if 
so,  the  claimant  can  recover  nothing. 

E.  H.  GILLET,  Solicitor. 

January  22,  1859. 
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IN  THE  COUBT  OF  CLAIMS. 

May  30,  1859. 

Jakes  N.  Mulucan'b  administrator  vs.  The  United  States. 

ScABBUEGH,  J.,  delivered  the  opinion  of  the  court. 

On  the  24th  day  of  June,  A.  D.  1837,  a  contract  was  entered  into 
between  the  United  States  and  the  petitioner's  intestate.  The  dece- 
dent, on  his  part,  agreed  to  quarry  eight  thousand  perches  of  building 
stone  out  of  quarry  No.  23,  and  to  deliver  the  same  at  the  mouth  of 
Big  creek,  on  the  bank  of  the  Wabash  river,  by  executing  all  the 
work  described  in  the  specifications  annexed  to  the  contract.  The 
requirements  of  the  specifications  were  as  follows: 

1.  That  the  stone  should  be  taken  from  quarry  No.  23. 

2.  That  three  thousand  perches  of  stone  would  be  required  for 
facing;  should  have  good  beds  and  fills,  and  be  of  the  following  di- 
mensions: stones  of  two  feet  or  more  in  thickness  should  be  at  least 
four  feet  wide  and  eight  feet  long,  and  all  other  stones  should  have 
a  width  at  least  double  the  thickness,  and  a  length  at  least  double  the 
width  ;  and  that  each  face  stone  should  be  measured  by  what  it 
woold  square,  be  estimated  at  the  rate  of  four  dollars  per  percbi  and 
weigh  at  least  two  tons. 

3.  That  two  thousand  perches  of  stone  would  be  required  for  filling; 
should  have  good  beds  and  fills,  weigh  at  least  two  tons,  be  measured 
by  their  cubic  contents,  and  estimated  at  the  rate  of  four  dollars  per 
perch. 

4.  That  three  thousand  perches  would  be  required  to  be  of  a  good 
and  suitable  quality  for  building  stone;  should  have  good  beds  and 
filk,  weigh  between  one  thousand  pounds  and  two  tons,  be  measured 
by  their  cubic  contents,  and  estimated  at  the  rate  of  three  dollars 
and  seventy-five  cent«  per  perch. 

5.  That  the  work  should  be  commenced  on  or  before  the  1st  day  of 
July,  A.  D.  1837,  and  regularly  prosecuted  to  its  completion. 

The  decedent  also  agreed  to  have  all  the  work  completed  on  or 
before  the  1st  day  of  July,  A.  D.  1838. 

The  United  States,  on  their  part,  agreed,  in  consideration  of  the 
faithful  execution  of  each  and  every  provision  required  by  the  con- 
tract by  the  decedent,  to  pay  to  him  the  sum  of  three  thousand  two 
hundred  and  fifty  dollars,  the  same  to  be  paid  monthly,  or  as  nearly  so 
as  the  receipt  of  funds  and  the  number  of  persons  to  be  paid  would 
enable  the  disbursing  agent  to  effect,  in  proportion  as  the  work  should 
progress,  deducting  one-fifth  of  the  value  of  the  work  done  to  the 
date  of  such  monthly  estimate,  to  remain  as  a  pledge  and  secuiity 
for  the  performance  of  each  and  every  condition  of  the  contract  and 
specifications. 

And  it  was  agreed  between  the  parties,  that  if  for  any  reasons, 
other  than  the  price  stipulated  to  be  paid,  it  should  be  judged  by  the 
chief  engineer  of  the  United  States  to  be  for  the  benefit  and  interest 
of  the  United  States  that  the  execution  of  the  contract  should  be 
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brought  to  a  close,  on  Captain  C.  A.  Ogden's  giving  twenty  days' 
notice,  throngh  his  agent,  to  the  decedent,  of  the  intention  so  to  close 
the  contract,  together  with  the  reasons  assigned  for  so  doing,  the 
same  should  thereby  become  null  and  void,  and  no  longer  obligatory 
on  either  of  the  parties. 

And  the  decedent  also  agreed,  at  the  expiration  of  the  contract,  to 
deliver  to  Captain  C.  A.  Ogden,  his  agent  or  successor,  the  quarry 
and  the  shanty  attached  to  it,  together  with  such  buildings,  lots,  and 
roads  leading  from  the  quarry  to  the  mouth  of  Big  creek,  as  the  de- 
cedent might  choose  to  build  or  construct  during  the  execution  of  the 
contract. 

The  petitioner  has  made  the  following  averments: 

1.  That  previous  to  the  making  of  the  contract  the  proper  agents 
and  engineers  of  the  government  selected  the  quarry  No.  23,  and  as- 
aured  the  decedent  that  the  rock  therein  was  of  such  quality  as  would 
answer  the  purposes  contemplated  by  the  contract. 

2.  That  after  the  contract  was  struck  oflF  to  the  decedent  at  his  bid, 
but  before  it  was  entered  into,  the  United  States  added  three  thou- 
sand perches  (or  yards)  of  rock,  of  a  third  quality,  not  to  weigh  less 

than  pounds,   to  enable  the  decedent  to  construct  a  wooden 

railway  from  the  quarry  to  the  river,  and  to  place  cars  thereon,  and 
all  necessary  fixtures;  that  the  decedent  constructed  the  railroad  a 
distance  of  4|  miles  or  over,  and  provided  himself  with  all  necessary 
implements,  together  with  cars,  wagons,  cranes,  horses,  &c.,  at  great 
expense. 

3.  That  several  hundred  perches  of  stone  were  received  by  the 
inspector  at  the  quarry,  and  delivered  by  the  decedent  at  the  place 
designated  in  the  contract;  all  of  which,  except  a  few  perches,  was 
of  the  third  class. 

4.  That  at  this  stage  of  the  operations  the  inspector  refused  to  re- 
ceive any  more  stone  of  either  of  the  classes  specified  in  the  contract, 
and  then  and  there  pronounced  the  stone  in  the  quarry  unfit  for  the 
purpose  required,  to  the  great  loss  of  the  decedent. 

5.  That  the  petitioner  had  prepared,  at  great  expense,  to  fulfil  his 
contract,  and  offered  to  do  so,  but  was  not  permitted;  that  the  cost 
of  the  expensive  preparations  had  been  incurred,  and  it  would  not 
be  equitable  for  the  decedent  to  bear  the  loss. 

1.  As  to  the  first  averment: 

John  C.  Wheatcroft,  a  witness  on  the  part  of  the  petitioner,  testi- 
fies that  the  quarry  No.  23  was  selected  by  the  superintendent  of 
masonry  on  the  part  of  the  United  States,  who  was  well  satisfied  that 
all  the  classes  of  stone  required  by  the  contract  could  be  procured 
therein,  and  that  the  decedent  had  nothing  to  do  with  the  selection 
of  the  quarry. 

J.  K.  Greenough,  in  an  qffiadvit  used  by  the  petitioner  before  Con- 
gress, and  now  offered  by  the  United  States,  states  that  at  the  time 
of  the  contract  the  quarry  had  only  been  partially  opened,  but  the 
appearances  were  highly  favorable,  both  as  to  the  qualtity  of  the 
stone  and  the  facility  of  quarrying  it. 

J.  S.  Case,  in  an  affidavit  also  used  by  the  petitioner  before  Con- 
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press,  and  now  offered  by  the  United  States,  concurs  in  Mr.  Green- 
ough's  statement. 

2.  As  to  the  second  averment : 

There  is  no  evidence  as  to  that  part  of  this  averment  which  refers 
to  the  addition  of  three  thousand  perches  of  stone  to  the  contract. 

John  G.  Wheatcroft  testifies  that  the  decedent  constructed  a  good, 
s:ubstantial  railroad,  about  five  miles  long,  from  the  quarry  to  the 
Wabash  river,  at  the  mouth  of  Big  creek  ;  that  he  procured  cars  for 
the  road,  the  witness  thinks  as  many  as  eighteen,  with  cranes  and 
other  fixtures,  and  horses  sufficient  to  operate  the  cars. 

J.  K.  Greenough,  in  his  affidavit  already  noticed,  states  that  the 
decedent  coustructed  a  temporary  wooden  railroad,  which,  with  some 
alterations,  the  affiant  believes,  would  have  proved  the  easiest  and 
most  economical  mode  of  transporting  such  an  amount  of  stone  as  the 
contract  required. 

J.  S.  Case,  in  his  affidavit  already  noticed,  concurs  in  Mr.  Green- 
ough's  statement. 

3.  As  to  the  third  averment : 

The  petitioner  makes  no  claim  for  stone  actually  delivered. 

4.  As  to  the  fourth  averment : 

John  C.  Wheatcroft  testifies  that  he  was  the  agent  of  the  govern- 
ment to  inspect  and  receive  the  stone  ;  that  it  was  on  account  of  the 
inferior  kind  and  quality  of  the  rock  that  the  witness  directed  the 
decedent  to  cease  to  deliver  the  rock  under  the  contract,  and  that  in 
giving  that  direction  the  witness  acted  under  the  orders  of  the  super- 
intendent of  masonry ;  that  before  the  order  was  given  it  became  ap- 
parent that  the  face  stone  required  for  the  bridge  could  not  be  pro* 
cured  at  the  quarry,  and  this  and  the  general  unsoundness  of  the  rock 
compelled  the  government  agents  to  stop  the  work  ;  that  the  quarry 
totally  failed  to  furnish  the  kind  and  quality  of  rock  required  for  the 
completion  of  the  work ;  that  it  was  owing  'to  that  failure  that  the 
decedent  was  forced  to  give  up  the  work ;  that  the  decedent  had 
nothing  to  do  with  the  selection  of  the  quarry,  nor  with  its  subse- 
quent abandonment — both  were  the  acts  of  the  agents  of  the  govern- 
ment ;  that  the  further  the  quarry  was  extended  into  the  bluff  the 
more  unfavorable  it  became  ;  that  he  has  no  hesitation  in  saying  that 
the  quarry  could  not,  by  any  amount  of  labor,  have  been  made  to 
furnish  the  stone  required  for  the  bridge — the  stone  in  kind  and 
quality  being  much  below  the  standard  required  by  the  government ; 
and  even  those  which  could  at  all  be  made  to  answer  the  purpose, 
requiring  so  much  labor  to  get  them  out  as  to  render  it  impracticable 
to  work  the  quarry. 

J.  K.  Greenough,  in  his  affidavit  already  noticed,  states  that  there 
was  not,  at  the  time  the  contract  was  made,  nor  is  there  now,  any 
doubt  of  the  sufficiency  of  the  stone  in  the  quarry  to  fill  the  contract ; 
that  the  quarry,  up  to  the  time  the  decedent  relinquished  his  con- 
tract, had  not  fulfilled  the  expectations  which  its  first  appearance 
had  justified;  the  quality  of  the  stone  was  not  so  uniformly  good,  and 
the  larger  sizes  required  by  the  contract  were  covered  by  a  greater 
quantity  of  thin  and  refuse  stone,  and  were  consequently  more  diffi- 
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cult  and  expensive  to  procare  than  was  anticipated,  requiring  an 
additional  expense  of  about  one  dollar  or  more  per  perch  at  the  time 
the  decedent  gave  up  the  contract ;  that  as  the  contract  required  the 
stone  to  be  taken  from  this  particular  quarry,  there  could  be  no  doubt 
of  the  decedent's  claim,  if,  after  a  more  thorough  examination,  the 
quarry  had  proved  to  be  destitute  of  such  stone  as  the  contract  speci- 
fied ;  but  such  was  not  the  case  ;  the  required  stone  were  there,  though 
the  expense  of  getting  them  out  was  much  greater  than  was  expected ; 
that  the  decedent  wag  deceived  by  the  favorable  appearance  of  the 
quarry,  and  made  his  oflFer  at  too  low  a  rate ;  that  he  prosecuted  his 
work  with  energy  and  judgment,  and  persevered  under  embarrass- 
ments and  losses  till  he  was  finally  compelled  to  relinquish  his  con- 
tract ;  that  the  case  may  present  a  fair  claim  upon  Congress  for  the 
difiference  between  the  amount  paid  to  the  decedent  and  the  amount 
the  same  work  would  have  cost  the  United  States  by  hired  labor. 

J.  S.  Case,  in  his  aflSdavit  already  noticed,  concurs  with  J.  K. 
Greenough  in  his  statements.  In  another  affidavit,  on  file  in  this  case, 
Mr.  Case  states  that  he  is  of  the  opinion  that  the  quarry  contained 
an  abundance  of  stone  of  the  quality  required  by  the  contract ;  that 
he  believes  that  stone  of  suitable  dimensions  and  quality  could  have 
been  obtained  at  the  quarry,  but  would  have  cost  from  one  dollar  to 
one  dollar  and  fifty  cents  more  than  was  first  anticipated ;  that  the 
stone  was  becoming  better  as  the  quarry  was  more  opened,  and  the 
cost  of  quarrying  would  have  diminished  in  proportion. 

5.  As  to  the  fifth  averment : 

J.  S.  Case,  in  his  affidavit  last  mentioned,  states  that  he  was  em- 
ployed by  the  decedent  as  foreman  in  the  quarry  from  the  20th  of 
November,  A.  D.  1837,  to  the  12th  April,  A.  D.  1838  ;  that  he  kept 
the  rolls  of  the  laborers  and  teams ;  that  the  decedent's  expenses  for 
hired  labor  during  that  time  amounted  to  $3,310  43;  that  his  ex- 
penses, with  a  slight  exception,  were  prudently  and  judiciously  made, 
and  were  necessary  for  the  prosecution  of  the  work. 

John  C.  Wheatcroft  testifies  that  he  thinks  the  quarry  was  opened 
to  the  extent  of  some  two  or  three  hundred  feet  along  the  creek,  and 
it  extended  back  from  the  creek  into  the  bluflF  some  20  or  30  feet. 
There  was  an  immense  quantity  of  stone  taken  out  by  Mullican, 
almost  all  of  which  was  wholly  unfit  for  use.  The  amount  received 
before  the  work  was  stopped  did  not  constitute,  to  the  best  of  his 
recollection,  more  than  the  one-fiftieth  part  of  that  taken  out  by  Mul- 
lican.  In  other  words,  not  more  than  one  perch  in  fifty  of  the  stone 
taken  out  by  Mullican  was  received  by  the  agents  of  government. 
The  further  the  quarry  was  extended  into  the  bluff  the  more  unfa- 
vorable it  became  ;  that  there  were  some  twenty  hands  employed  in 
the  quarry,  after  the  railroad  was  completed,  for  some  three  or  four 
months ;  that  there  was  a  large  number  of  hands  employed  in  making 
the  railroad,  and  they  were  engaged  between  four  and  five  months 
in  constructing  the  road  before  the  quarry  was  worked  by  the  dece- 
dent ;  that  the  property — that  is,  the  teams  and  other  personal  prop- 
erty— ^was,  upon  the  abandonment  of  the  work,  sold  at  a  great  sacri- 
fice ;  and  that  he  should  suppose,  from  his  knowledge  of  the  facts, 
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that  the  decedent's  loss  could  not  have  been  less  than  five  or  six 
thousand  dollars. 

There  is  on  file  in  this  case  a  paper  (marked  No.  8)  from  which  it 
appears  that  the  decedent  has  received  the  sum  of  $7,053  53,  which 
seems  to  have  been  paid  him  for  the  cost  of  the  railroad  and  the  stone 
delivered  at  the  Wabash  river  up  to  the  2d  of  June,  A.  D.  1838.  The 
gross  value  of  the  stone  is  stated  to  be  $756  82,  from  yvhich  was 
deducted  and  retained  $151  36;  but  as  the  latter  sum  is  not  now 
claimed,  we  infer  that  it  also  has  been  paid  by  the  United  States. 

The  whole  amount,  then,  paid  by  the  United  States  was  the  sum  of 
$7,204  89,  exceeding  Mr.  Wheatcroft's  highest  estimate  of  the  dece- 
dent's actual  loss,  $2,204  89 

It  does  not  satisfactorily  appear,  from  the  evidence  in  this  case,  that 
the  United  States  gave  notice  to  the  decedent  of  an  intention  to  bring 
the  contract  to  a  close,  or  that  they  in  fact  annulled  it.     This  they 
might  have  done,  in  pursuance  of  the  express  provisions  of  the  con- 
tract,  but  it  has  not  been  shown  that  this  is  what  they  did  do.     Mr. 
Wheatcroft  states  that  he,  by  order  of  the  superintendent  of  masonry, 
directed  the  decedent  *  *  to  cease  to  deliver  the  rock  under  the  con- 
tract;" but  Mr.  Green«)Ugh  and  Mr.  Case  concur  in  speaking  of  the 
time  when  the  decedent  gave  up  the  contract,   and  in  stating  that 
*'the  quarry  up  to  the  time  Mr.  Mullican  relinquished  his  contract,'' 
&c.,   and  that  he   **persevered  under  embarrassments  and  losses  till 
he  was  finally  compelled  to  rdinquisTi  his  contract."     Again:  Mr. 
Wheatcroft  states  that  the  quarry  could  not  by  any  amount  of  labor, 
have  been  made  to  furnish  the  stone  required,  and  that  the  further 
the  quarry  was  extended  into  the  bluflFthe  more  unfavorable  it  became; 
but  Mr.  Greenough  and  Mr.  Case  concur  in  stating  that  the  required 
stone   w€L8  there,   though  the  expense  of  getting  it  out  was  much 
greater  than  was  expected ;  and  Mr.  Case  states  that  the  stone  was 
becoming  better  as  the  quarry  was  more  opened.     Mr.  Wheatcroft 
gave  his  testimony  twenty  years  after  the  events  to  which  it  refers 
occurred.     Mr.   Greenough  and  Mr.  Case  gave  their  affidavits  in  the 
year  1840,  only  two  years  after  the  transactions  at  the  quarry  were 
closed.     Moreover,  their  affidavits  were  taken  ex  parte  by  the  petitioner 
himself,  and  filed  by  him  with  his  memorials  to  Congress;  and  the 
petitioner  has  heretofore  presented,  at  different  times,  two  memorials 
to  Congress,  and  in  neither  of  them  did  he  take  the  ground  that  the 
United  States  annulled  the  contract  under  the  provision  therein  for 
that  purpose.     Our  conclusion  from  the  whole  evidence  on  this  point 
i*,  that  stone  of  the  description  and  quality  required  by  the  contract 
could  have  been  obtained  from  the  quarry,  but  that  the  expense  of 
obtaining  it  would  have  been  greater  than  was  expected  when  the 
contract  was  made;  that  the  United  States  refused  to  receive  the 
Btone  actually  quarried  by  the  decedent,  because  it  was  not  considered 
as  of  the  description  and  quality  required  by  the  contract,  and  that 
thereupon  the  decedent  abandoned  the  contract  in  consequence  of  the 
great   difficulty   of  obtaining   stone  of  the  proper  description  and 
quality  and  the  unexpected  expense  to  which  he  would  have  been 
Bubjected  if  he  had  proceeded  with  its  execution. 
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Under  such  circumstances  the  petitioner  can  have  no  ground  for 
relief,  unless  he  can  show,  either  that  the  stone  actually  quarried  was 
of  a  description  and  quality  suitable  for  the  purpose  for  which  it  was 
intended,  or,  at  the  least,  that  no  better  stone  for  that  purpose  could 
reasonably  have  been  obtained  from  the  quarry.  But  neither  the  one 
nor  the  other  has  been  shown  in  this  ciase. 

Our  opinion  is,  that  the  petitioner  has  not  shown  that  he  is  entitled 
to  relief. 


State  op  Indiana,  Daviess  County^  ss: 

Now  appears  Richard  A.  Clements,  who,  being  by  me  duly  sworn, 
on  his  oath  says  that  the  aflSdavits  of  John  C.  Wheatcroft  and  (ho 
thinks)  others  were  taken  and  forwarded  to  Washington  city,  to  be 
used  before  Congress  in  the  claim  he  was  prosecuting  against  the 
government  of  the  United  States  as  the  administrator  of  James 
N.  MuUican,  deceased,  about  the  same  time  that  the  affidavits  of 
Greenough  and  Case  were  taken,  and  that  when  he  was  at  Washing- 
ton, in  May  and  June  last,  (a  year  ago,)  they  could  not  be  found,  and 
hence  the  case  was  laid  over,  and  an  order  to  take  further  testimony 
was  had,  under  which  Wheatcroft' s  testimony  was  retaken. 

R.  A.  CLEMENTS. 

Subscribed  and  sworn  to  before  me,  the  undersigned,  notary  public 
within  and  for  the  county  and  State  aforesaid,  this  the  12th  day  of 
December,  1859. 

[L.  s.]  J.  W.  BURTON, 

Notary  Pnliic. 


COURT  OF  CLAIMS. 

James  N.  Mulligan,  administrator,  vs.  The  United  States. 

Now  comes  the  said  administrator,  and  moves  the  court  for  a  new 
hearing  herein,  and  for  cause  he  says  that  the  court  mistook  the  tes- 
timony, and  consequently  drew  the  wrong  conclusion,  to  wit : 

Ist.  As  to  the  first  averment  of  the  petitioner  the  court,  after  giving 
the  testimony,  go  to  the  second  averment  and  say:  There  is  no  evi- 
dence  as  to  that  part  of  the  averment  which  refers  to  the  addition  of 
3,000  perches  of  stone.  The  evidence  might  have  been  made  plainer 
by  reference  to  the  engineer  department.  The  two  first  classes  of 
stone,  to  wit,  2,000  and  3,000  perches,  were  all  that  were  adver- 
tised to  be  let,  and  were  all  that  were  bid  for,  and  struck  off  to  Mul- 
lican  at  $4  per  perch,  but  afterwards,  on  Mullican's  agreeing  to  build 
the  railroad,  the  other  3.000  perches  were  added.  Hence  partial 
estimates  were  made  to  enable  him  (MuUican)  to  make  the  road, 
which  is  not  specified  in  the  contract,  (see  testimony  No.  8;)  esti- 
mates which  shows  an  outside  agreement — a  fact,  we  think,  over- 
looked, and  surprises  us;  for  had  we  thought  it  not  sufficientl}'-  plain, 
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it  coDld  have  been  made  so  by  Mr.  Wood,  one  of  the  witnessed  to  the 
contract. 

The  third  averment  was  made  to  show  the  court  that  some  stone 
were  received,  but  of  the  third  or  refuse  class,  so  that  the  proper  in- 
ference could  be  drawn  that  the  face  stone,  for  which  the  quarry  was 
mainly  and  only  selected,  could  not  be  obtained  there — a  fact  which 
corroborates  Wheatcroft's  testimony,  and  rebuts  Greenough's  and 
Case*  8. 

To  the  fourth  averment  and  the  testimony,  we  call  the  attention  of 
the  court,  and  ask:  how  could  the  contractor  have  proceeded  any 
further  when,  by  the  proper  authority,  he  was  ordered  to  cease  his 
operations;  and  what  difference  could  it  have  made  to  him  whether 
the  stone  was  there  or  not;  whether  Greenough,  who  was  there  but 
once,  or  whether  Wheatcroft  was  most  correct  in  their  judgments; 
for  if  the  stone  were  not  there,  the  quarry  failed,  and  all  the  expense 
of  preparations  made  by  the  contractor  was  lost;  and  if  the  stone 
were  there  and  the  government  refused  to  take  them,  it  operated  the 
same  result.     This  point  it  is  submitted  has  not  been  considered. 

As  to  the  fifth  averment,  we  think  it  is  plain  that  the  court  erred 
in  weighing  the  testimony.  Mr.  Wheatcroft  knew  that  the  govern- 
ment had  paid  partial  estimates;  he  knew  that  a  percentage  was  re- 
tained. And  with  this  knowledge  he  speaks  of  the  loss  as  five  or  six 
thousand  dollars;  and  with  all  due  deference  to  the  court  we  ask, 
what  kind  of  loss  could  have  been  sustained  if  the  contractor  had  re- 
ceived over  2,000  more  than  that  estimated  loss  of  Wheatcroft. 

And  for  further  cause,  said  administrator  says  that  about  the  same 
time  that  the  affidavits  of  Greenough  and  Case  were  taken,  Wheat- 
croft's  was  also  taken,  and  was  on  file  among  the  papers  before  Con- 
gress, but  was  either  lost  or  misplaced,  and  could  not  be  found  when 
the  testimony  was  sent  to  the  printer;  and  therefore,  although  the 
deposition  used  was  taken  twenty  years  afterwards,  it  was  our  only 
remedy.  The  first  was  not  lost  by  any  fault  of  ours,  nor  was  the 
delay  in  the  adjustment  any  fault  of  ours.  As  to  the  seeming  contra- 
diction between  Greenough  and  Wheatcroft  regarding  the  abandon- 
ment of  the  quarry,  Wheatcroft  says  that  the  selection  and  abandon- 
ment were  both  the  acts  of  the  government.  Greenough  says,  **up 
to  the  time  MuUican  relinquished  the  contract."  In  this  we  submit 
there  is  nothing  irreconcilable;  there  is  enough,  when  taken  together, 
to  show  that  it  was  not  a  voluntary  relinquishment,  but  a  forced  one 
by  the  action  of  the  government  officers;  and,  in  connexion  with  this, 
we  sapposed  that  the  court  took  judicial  notice  of  the  public  acts  of 
the  government,  and  therefore  did  not  call  its  attention  to  the  fact 
that,  about  the  time  of  the  abandonment  of  that  quarry,  the  govern- 
ment abandoned  the  building  of  the  bridge  for  which  this  stone  was 
intended,  as  well  as  the  whole  Cumberland  road  through  the  several 
States;  and  whether  this  quarry  was  condemned  to  get  rid  of  further 
expense  was  a  circumstance  to  be  considered  in  estimating  damages 
for  a  breach  of  contract, 

The,court  says:  "Under  such  circumstances  the  petitioner  can  have 
no  ground  for  relief,  unless  he  can  show  either  that  the  stone  actually 
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quarried  was  of  a  description  and  quality  suitable  for  the  purpose  for 
which  it  was  intended,  or,  at  the  least,  that  no  better  stone  for  that  pur- 
pose could  reasonably  have  been  obtained  from  the  quarry.  But  neither 
the  one  nor  the  other  has  been  shown  in  this  case."  These  conclu- 
sions, it  is  respectfully  submitted,  are  not  warranted  by  the  testimony. 
Wheatcroft  swears  that  the  stone  of  the  required  quality  was  not 
there,  and  that,  under  the  directions  of  the  superintendent  of  ma- 
sonry, he  ordered  the  contractor  **to  cease  to  deliver  the  rock  under 
the  contract."  Greenough  swears  the  rock  was  there,  but  would 
require  additional  expense  to  get  them  out.  Now,  from  the  whole 
tenor  of  the  testimony,  it  matters  not  whether  they  were  there  or 
not.  If  Mullican  was  ordered  to  cease  his  operations,  his  loss  in 
preparations  were  the  same,  and  as  to  his  relinquishment  of  the  con- 
tract, we  cannot  see  any  repugnance  between  Wheatcroft  and  Case 
and  Greenough,  for  it  is  for  the  court  to  determine  the  character- 
istics and  nature  of  that  relinquishment,  whether  voluntary  or  not,  or 
which  of  the  witnesses  had  the  best  means  of  knowing  the  facts  sworn 
to  by  them,  Greenough,  who  was  there  but  once,  or  Wheatcroft, 
who  was  the  inspector,  and  whose  business  it  was  to  receive,  meas- 
ure, and  mark  the  rock,  and  who  swears  he  was  there  during  the 
whole  time  the  operations  were  progressing. 

The  testimony  of  Wheatcroft  and  others  was  taken  about  the 
time  that  Greenough' s  and  Case's  were  taken,  and  was  lost  from  the 
files. — (Of  this  please  see  affidavit  herewith  filed.) 

Wheatcroft' s  testimony  that  the  loss  was  from  five  to  six  thousand 
dollars  is  corroborated  by  all  the  testimony,  when  taken  together. 
Case  shows  that  he  was  foreman  in  the  quarry  and  kept  the  rolls  of 

laborers  and  teams,  which  amounted  to $3,310  43 

Case,  Greenough,  and  Wheatcroft  all  show  there  was  a 
railroad  (as  well  as  paper  No.  8  of  the  testimony)  five 
miles  long;  that  a  large  number  of  hands  were  employed 
for  four  or  five  months;  its  cost,  from  all  the  testimony, 

could  not  have  been  less  than  $1,500  per  mile 7,500  00 

Eighteen  cars,  at  $100  per  car 1,800  00 

Loss  on  stock  and  loss  of  time 1, 000  00 

13,610  43 
Amount  received 7,053  00 

Showing  a  loss  of 6,557  43 


.  For  the  reasons  aforesaid  plaintiff  prays  a  new  hearing,  being  fully 
satisfied  that  by  the  decision  of  the  case  great  injustice  is  done  to 
the  estate  of  his  intestate  as  well  as  to  the  creditors  of  said  estate; 
that  the  amount,  small  and  trifling  to  the  government,  is  of  some 
importance  to  said  estate.     All  of  which  is  respectfully  submitted. 

R.  A.   CLEMENTS, 
Administrator  of  J.  N.  Mullican^  deceased. 
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IN  THE  COURT  OF  CLAIMS. 
No.  620. 

Mulligan's  Administrator  vs.  The  United  States. 
Claimant's  hri^  for  the  re-argument. 

1.  By  the  terms  of  the  contract  it  was  MuUican's  duty  to  quarry 
and  deliver  stone  of  such  quality  only  as  the  quarry  in  question  sup- 
plied. He  was  bound  to  warrant  nothing  but  the  dimensions  of  the 
stone. — (See  the  contract,  and  Greenough's  answer  to  7th  question.) 

2.  The  contractor  did  comply  with  his  contract,  and  got  out,  at  the 
least,  a  sufficient  quantity  of  stone  to  comply  with  its  requirements ; 
but  these  were  rejected  solely  on  account  of  their  qtudity^  not  of  their 
dimensions  or  other  fault  of  the  contractor. — (Wheatcroft's  answer  to 
5th  and  7th  questions.) 

3.  Washburn  was  superintendent  of  masonry,  and  Wheatcroft  was 
the  agent  to  inspect  and  receive  the  stone.  These  were  the  persons 
whose  judgment  was  to  decide  whether  the  stone  were  or  were  not 
suitable  for  the  work.  They  decided  that  the  stone  from  that  quarry 
were  not  suitable  as  to  quality,  and  ordered  Mullican  to  cease  to 
deliver  anymore. — (See  Wheatcroft' s  answer  to  >  1st  and  5th  ques- 
tions.) Case  and  Greenough  were  of  opinion  that  suitable  stone  as 
to  quality  might  be  obtained  from  the  quarry  ;  but  that  was  a  matter 
of  opinion  which,  if  correct,  cannot  affect  the  question ;  for  if  the 
8tone  were  suitable,  still  Wheatcroft  and  Washburn  had  the  power  to 
reject  them,  and  did  reject  them  and  order  the  contractor  to  stop  his 
work.  Besides,  Greenough  was  not  present  at  the  quarry,  except 
upon  one  single  occasion. — (See  Wheatcroft' s  answer  to  9th  question.) 

4.  Greenough,  in  his  answer  to  7th  question,  states  that  Mullican 
**  prosecuted  the  work  with  energy  and  judgment,  and  persevered 
under  embarrassments  and  losses  till  he  was  finally  compelled  to 
relinquish  his  contract."  There  is  no  irreconcilable  difference  on 
this  point  between  him  and  Wheatcroft.  The  latter  says  that  Mulli- 
can was  directed  by  him  to  cease  to  deliver  the  rock  under  the  con- 
tract, and  that  he,  in  giving  this  direction,  acted  under  the  orders  of 
the  saperintendeni  of  masonry,  and  that  this  was  in  consequence  of 
the  bad  quality  of  the  rock.  Of  course  Mullican  would  relinquish  his 
contract  if  so  ordered  by  the  agents  of  the  government. 

5.  It  is  clear  from  the  evidence  of  both  Wheatcroft  and  Greenough 
that  Mallican  actually  had  gotten  out  stone  enough  to  fulfil  the  con- 
tract if  it  had  not  been  rejected  on  account  of  its  quality.  Wheatcroft 
says  that  not  more  than  one  perch  in  fifty  was  accepted.  Greenough 
Bays  that  Mullican  prosecuted  the  work  with  energy  and  judgment 
until  his  embarrassments  and  losses  compelled  him  to  relinquish  it. 
These  embarrassments  and  losses  were  the  result  of  the  agents  requir- 
ing him  to  do  that  which  he  had  not  contracted  to  do — to  furnish  stone 
of  good  quality  from  a  quarry  which  had  none  but  stone  of  a  bad 
quality.     At  pa^  22  Mullican  is  credited  with  197  perches  of  stone 
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delivered  at  the  river  ;  and  this  is  all  that  he  ever  was  credited  with. 
To  get  this  amorunt  of  stone  Wheatcroft  says  that  about  fifty  times  as 
much  was  rejected  ;  that  would  make  9, 850  perches  for  the  quantity 
gotten  out  by  MuUican — more  than  enough  to  comply  with  his  con- 
tract.    The  contract  called  for 

3,000  perches,  at  $4 $12,000 

2,000  perches,  at  $4 8,000 

3,000  perches,  at  $3  75 11,250 


31,250 


But  claimant  does  not  insist,  under  the  circumstances,  on  payment 
as  though  the  whole  contract  had  been  completed  by  the  delivery  of 
the  stone  at  the  river.  All  he  asks  is  that  he  shall  be  saved  from 
the  heavy  loss  which  otherwise  must  fall  upon  him  in  consequence  of 
the  acts  of  the  agents  of  the  government. 

Greenough  says  his  losses  were  heavy  and  that  his  claim  is  equita- 
ble. Wheatcroft  thinks  the  losses  would  amount  to  five  or  six  thou- 
sand dollars.  Of  course  this  estimate  was  made  after  crediting  the 
government  with  the  amount  paid,  as  shown  by  the  voucher  at  page 
22  ;  otherwise  there  was  no  loss,  for  that  voucher  shows  a  payment 
to  Mullicanof  $6,864  03. 

Included  in  this  estimate  of  loss  we  may  reckon  the  sum  of  $151  36 
shown  by  that  voucher  itself  to  be  still  due  to  claimant. 

ANDREW  WYLIE, /or  aaimant. 


IN  THE  COURT  OF  CLAIMS. 


B.    A.     Clements,    adminstrator    of   James  N.   MuUican  V8,   The 

Unitei)  States. 

Solicitor's  brief  on  reargumevU. 

MATERIAL   AVERMENTS   IN   THE   PETITION. 

1.  That  on  the  24th  of  June,  1837,  MuUican  entered  into  a  con- 
tract with  Captain  Ogden  to  quarry  8,000  perches  of  building  stone 
from  the  Wabash  Bridge  quarry,  and  deliver  the  same  at  the  mouth 
of  Big  creek,  on  the  bank  of  the  Wabash,  according  to  certain  speci- 
fications referred  to. 

2.  The  specifications  referred  to  are  as  follows  : 
''Specification   for  the  quarrying  and  delivery  of  eight  thousand 

perches  {of  twenty -five  feet)  of  stone  on  the  Wabash  river  at  the  mouth 
of  Big  creek*  The  stone  to  be  taken  from  quarry  No.  23,  com- 
monly known  as  the  Wabash  Bridge  quarry,  situated  on  a  branch  of 
Little  creek,  Illinois,  and  about  four  and  a  half  miles  from  the  mouth 
of  Big  creek. 
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^^  Three  thousand  perches  of  stone  will  be  required  tor  facing  ;  must 
have  good  beds  and  fills,  and  be  of  the  following  dimensions,  viz: 
Stone  of  tvjofeet  or  more  in  thickness  must  be  at  least  four  feet  tvide  and 
eight  feet  long  ;  all  stone  must  have  a  width  at  least  double  the  thickness^ 
and  a  length  at  least  double  the  width.  These  fa^  stone  will  be 
measured  by  what  they  will  square,  and  will  be  estimated  at  the  rate 
oi  four  doilars  per  perch.  Each  of  these /ace  stones  must  weigh  at  lea^t 
two  tons. 

'^Ttoo  thousand  perches  of  stone  unH  he  required  for  fUing;  must 
have  good  beds  and  fiUs,  and  weigh  at  least  two  tons  ;  to  be  measured 
by  their  cubic  contents,  and  estimated  at  the  rate  of  four  dollars  per 
perch. 

'  'Three  thousand  perches  will  be  required,  to  be  of  a  good  and  suit- 
able qualify  for  building  stone  ;  must  have  good  beds  and  fUs,  and 
weigh  between  one  thousand  pounds  and  two  tons,  to  be  measured  by 
their  cubic  contents,  and  estimated  at  the  rate  of  three  dollars  and 
seventy -five  cents  per  perch. 

"The  work  to  be  commenced  on  or  before  the  1st  day  of  July,  1837, 
and  regularly  prosecuted  to  its  completion." 

^  3.   Mullican  agreed  to  complete  the  work  by  the  1st  of  July,  1838; 
bat  there  is  no  averment  that  he  did  so. 

4.  The  following  provision  is  contained  in  the  agreement : 

**It  is  further  agreed  and  understood  between  the  contracting  par- 
ties, that  if,  for  any  reasons  other  than  the  price  stipulated  to  be  paid, 
it  shall  be  judged  by  the  chief  engineer  of  the  United  States  to  be 
for  the  benefit  and  interest  of  the  United  States  that  the  execution 
of  this  contract  be  brought  to  a  close,  on  the  said  Captain  C.  N. 
Ogden  giving  twenty  days'  notice  through  his  agent  to  the  said  J.  N. 
Mullican  of  his  intention  so  to  close  this  contract,  together  with  the 
reasons  assigned  for  so  doing,  the  same  thereby  becomes  null  and  void 
and  no  longer  obligatory  on  the  parties  to  it." — (Contract,  Record,  p.  6.) 

6.  For  the  whole  work  it  was  agreed  that  the  sum  of  $31, 250  should 
be  paid.  Provision  was  made  for  monthly  payments  as  the  work 
should  progress. 

6.  That  Mullican  provided  himself  with  the  necessary  implements, 
Ac,  and  "that  several  hundred  perches  or  yards  of  said  stone  were 
received  by  the  inspector  at  the  quarry  and  delivered  by  the  said 
Mullican  at  the  place  designated  in  the  contract  ]  in  the  quantity  so  re- 
ceived and  delivered,  but  a  few  perches  were  so  received  except  as 
the  third  class." 

7.  That  at  this  stage  of  the  business  the  inspector  of  the  quarry 
* 'refused  to  receive  any  more  of  said  stone  in  either  of  the  three 
classes  specified  in  said  contract,  and  then  and  there  pronounced  the 
said  stone  in  said  quarry  as  unfit  for  the  purpose  required  ;  all  which 
acts  and  doings  of  the  said  inspector  were  approved  and  recognized 
by  said  Ogden." 

8.  That  Clements  was  a  partner,  in  fact,  with  Mullican,  and  sold 
out  to  him  in  the  spring  of  1838  for  $2,000. 

9.  That  petitioner  is  advised  that  the  government  is  equitably 
bound  to  compensate  the  estate  of  Mullican  for  his  losses. 
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10.  That  Mullican  died  in  1839,  and  Clements  was  appointed  his 
administrator. 

11.  There  is  no  averment  that  Mullican  objected  to  the  discontinu- 
ance of  the  work,  or  that  he  could  or  would  have  gone  on  with  the 
contract,  and  none  that  he  could  have  fulfilled  it  on  his  part. 

MATERIAL  FACTS  PROVED. 

1.  That  Clements  is  the  admiustrator  of  Mullican  as  stated  in  the 
petition. 

2.  That  a  written  contract  was  made  by  Captain  Ogden  with  Mulli- 
can, with  the  provisions  above  quoted. 

3.  That  the  railroad  spoken  of  in  the  petition  in  this  case  was  paid 
for  by  the  United  States,  as  for  work  done,  in  May,  1838,  and  Mulli- 
can received  therefor  $6,448  07. 

4.  That  the  stone  delivered  up  to  the  2d  of  June,  1838,  amounted, 
under  the  contract,  to  $605  46,  which  was  paid — making  in  all 
$7,053  53.  That  on  the  7th  of  June,  1838,  Mullican  signed  a  receipt 
in  full  for  the  same. — (R.,  p.  22.) 

5.  That  Mullican  never  fulfilled  his  contract,  and  that  between  the 
7th  of  June,  when  he  was  settled  up  with,  and  the  1st  of  July,  1838, 
when  he  was  to  complete  his  contract,  he  could  not  have  quarried 
and  delivered  the  residue  of  the  stone  which  he  had  agreed  to  de- 
liver. 

6.  He  never  offered  or  expressed  a  desire  to  continue  to  work  on 
and  complete  the  job;  nor  did  he  then  question  the  right  of  the  en- 
gineer and  Captain  Ogden  to  close  the  contract  under  its  own  provi- 
sions; but  by  his  silence  he  assented  to  the  correctness  of  their  inter- 
pretation, and  to  the  propriety  of  what  they  did. 

7.  There  were  suitable  stone  in  the  quarry  to  meet  the  contract, 
although  it  was  expensive  obtaining  them. 

Case  ev.,  (R.,  p.  29.) 

*  'Answer.  I  was  employed  by  Mr.  Mullican  as  foreman  in  the  quarry 
from  the  20th  of  November,  1837,  to  the  12th  of  April,  1838.  I  kept 
the  rolls  of  the  laborers  and  teams.  His  expenses  for  hired  labor  du- 
ring that  time  amounted  to  $3,310  43.  His  expenses,  with  a  slight 
exception,  were  prudently  and  judiciously  made,  and  were  necessary 
for  the  prosecution  of  this  work. 

**  The  railroad  was  partly  completed  before  the  quarrying  was  began. 
I  am  of  opinion  that  the  quarry  contmned  an  abundance  of  stone  of  the 
quality  required  by  the  contract.  I  presumed  the  railroad  to  be  made 
with  the  approbation  of  the  superintendent  of  the  road. 

**I  have  already  stated  my  belief  that  the  stone  tt>ere  suitaWe  for 
the  work  contemplaied. 

*  *  I  believe  that  stone  of  suitable  dimerisi(ms  and  quality  could  have 
been  obtained  at  the  quarry,  but  would  cost  from  one  doUar  to 
one  dollar  and  fifty  cents  more  than  was  first  anticipated. 

**The  stone  were  becoming  better  as  the  quarry  was  more  opened, 
and  the  cost  of  quarrying  would  have  been  diminished  in  propor- 
tion.'' 
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This  is  evidence  furuished  by  the  claimant,  and  from  his  own  fore- 
man, (whom  he  swears  is  now  dead,  or  absent  twenty  years,)  who 
must  have  known  all  about  what  he  was  testifying  about. 

Oreenoiigh  ev.,  (R.,  p.  36.)  *'The  quarry  had  only  been  partially 
opened  at  the  time  the  contract  was  made,  but  the  appearances  were 
highly  favorable,  both  as  to  the  quality  of  the  ^tone  and  the  facility 
for  quarrying  them.  Thei'e  was  not  then^  nor  is  there  now,  any  dovbt 
of  the  srifficiency  of  the  atone  tofiU  the  contract,^ ^ 

*'The  quarry,  up  to  the  time  Mullican  rdinquished  his  contract,  h^^A 
not  fulfilled  the  expectations  which  its  first  appearance  had  justiiSed; 
the  quality  of  the  stone  was  not  so  uniformly  good,  and  the  larger 
sizes  required  by  the  contract  were  covered  by  a  greater  quantity  of 
thin  and  refuse  stone,  and  were,  consequently,  more  difficult  and 
expensive  to  procure  than  was  anticipated.'' 

'*  What  would  be  the  diflFerence  between  quarrying  such  stone  as 
Mullican' s  contract  called  for,  at  such  a  quarry  as  that  was  believed  to 
be  at  the  date  of  said  contract,  and  quarrying  ihem  s.q  found  to  be? 

**  Answer.  It  is  impossible  to  state  precisely  what  the  difiFerence 
would  amount  to.  I  am  of  opinion  it  would  be  equal  to  about  one 
dollar  per  perch,  or  more,  at  the  time  Mullican  gave  up  the  contract.^' 

*'  As  the  contract  required  the  stone  to  be  taken  from  this  particu- 
lar quarry,  there  could  be  no  doubt  of  his  claim  if,  cfter  a  more  thor- 
ough examination,  the  quarry  had  proved  to  be  destitute  of  such 
stone  as  the  contract  specified.  BiU  such  was  not  the  case;  the  required 
stone  were  there,  though  the  expense  of  getting  them  was  much  greater  than 
was  expected.  Mr.  Mullican  was  deceived  by  the  favorable  appear- 
ance of  the  quarry,  and  made  his  ofier  at  too  low  a  rate." 

This  is  the  evidence  of  the  claimant's  own  witness;  who  swears, 
(p.  36  :)  **As  an  engineer  on  the  Cumberland  road,  I  was  directed  by 
the  superintendent  to  examine  the  quarry  with  a  view  of  ascertaining 
the  probable  costs  of  quarrying  the  stone  and  delivering  them  at  some 
point  on  the  Wabash  river."  Hence  his  opportunities  for  knowing 
whether  the  required  stone  were  there  or  not,  were  good. 

To  Greenough's  deposition  is  added  the  following  :  **I  have  exam- 
ined the  above  statement  of  J.  K.  Greenough,  in  answer  to  the  sev- 
eral questions,  and  agree  entirely  with  him  in  the  testimony  he  has 
given,  with  the  exception  of  his  answer  to  the  first  question,  which 
does  not  apply  to  me. — J.  S.  Case."     (R.,  p.  27.) 

These  affidavits  must  settle  the  question  as  to  these  points. 

The  statements  by  Wheatcroft  cannot  overcome  these  two  wit- 
nesses, who  made  oath  at  the  instance  of  the  claimant,  which  he  filed 
himself  while  prosecuting  this  claim  before  Congress.  They  came 
here  as  a  part  of  this  case,  and  he  cannot  now  repudiate  what  he 
then  offered  in  evidence. 

8.  The  United  States  did  not  force  Mullican  to  quit  work  on  his 
job,  but  he  voluntarily  relinquisned  the  same. 

There  is  no  averment  in  the  petition  that  the  United  States  forced 
Mullican  to  quit.  But  there  is  evidence  in  the  record  going  to  show 
that  he  voluntarily  gave  up  his  contract. 

Wheaicroft  ev.,  (p.  31,  32.)     '*The  quarry  totally  failed  to  furnish 
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the  kind  and  quality  of  rock  required  for  the  completion  of  the  work 
and  it  was  owing  to  that  failure  that  MuUican  was  foroed  to  give  up  the 
work.^^ 

Here  Wheatcroft  assigns  a  reason  for  Mullican  giving  up  the  work, 
entirely  inconsistent  with  the  idea  that  the  government  forced  him, 
against  his  will,  to  quit.  He  states,  also,  **I  am  satisfied  that  if  the 
government  had  been  working  the  quarry,  it  would  have  been  aban- 
doned sooner."  Here,  he  makes  it  a  merit  in  Mullican  to  have  con- 
tinued so  long  to  work  at  a  disadvantage. 

Greenough  ev.,  (R.,  p.  37,)  4th  answer  :  **At  the  time  Mullican  gave 
up  the  contract,^ ^ 

In  answer  to  the  3d  :  *  *Up  to  the  time  Mr.  Mullican  relinquished 
his  contract.^ ^ 

(R.,  p.  37.)  Mullican  * 'persevered  under  embarrassments  and 
losses  till  he  was  finally  compelled  to  relinquish  his  contract.^' 

Case,  in  his  afiidavit  appended,  confirms  these  statements,  swearing- 
they  are  true. 

Hence,  it  is  certain  that  Mullican  relinquished  his  contract  because 
it  was  proving  ruinous  to  him. 

In  his  first  petition  to  Congress  claimant  states,  *'when  the  in- 
spector commenced  condemning  them  to  such  an  extent  that  it  was 
impossible  for  the  contractors  toproceed.^^ — (Manuscript  petition  on  file  ^ 
in  this  case.)  (^ 

In  his  second  petition  he  says  :   *•  Mullican  would  never  have  aban-      ' 
doned  the  contract  if  the  rock  (selected  as  it  was)  would  have  been 
received  by  the  party  selecting  it.     But  Congress  will  perceive  there 
was  no  use  in  remaining  there,  when  the  great  object  for  which  he  was 
there  had  failed, 

9.  There  is  no  evidence  that  the  government  agent  deceived  Mul- 
lican as  to  the  stone  in  the  quarry,  and  none  that  there  was  a  war- 
ranty in  relation  to  them ;  neither  are  averred  in  the  petition,  nor 
any  that  he  so  claimed  at  the  time  of  the  transaction. 

10.  There  is  no  proof  of  actual  loss  sustained  by  Mullican. 

11.  There  is  no  explanation  why  he  gave  Clements,  the  present 
petitioner,  two  thousand  dollars  for  his  interest  in  the  contract  just 
before  it  was  closed.  If  it  had  been  a  bad  and  losing  one,  he  would 
not  have  done  so. 

The  petitioner  states  :  (R.,  p.  4.) 

**  Your  petitioner  would  further  represent,  that  at  the  time  of  the 
expenditures  and  operations  on  the  quarry  and  road  heretofore  stated, 
he  was  a  partner  of  the  said  Mullican,  although  not  a  party  signing 
the  contract,  but,  as  such  paitner,  was  liable  to  all  the  debts  and 
responsibilities  contracted  and  accrued  while  said  operations  were 
going  on,  and  during  the  partnership  ;  that  in  the  spring  of  1837  or 
1838,  does  not  recollect  which,  he  sold  out  his  interest  to  the  said  Mul- 
lican for  the  sum  of  two  thousand  dollars,  that  sum  being  the  amount 
of  funds  and  supplies  he  had  up  to  that  time  furnished  for  the  said 
Kork." 

If  there  was  really  a  loss,  then  the  present  petitioner  stands  in  the 
position  of  shouldering  his  share  of  the  loss  sustained  upon  his  co- 
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partner.  And,  to  the  extent  of  $2,000,  Mullican  voluntarily  took 
upon  himaelf  his  copartner's  loss,  and  now  the  government  is  called 
upon  to  make  it  up  to  his  estate. 

QUESTIONS  OP  LAW. 

First.  By  the  terms  of  the  contract  the  United  States  had  the  right  to 
annul  the  contract  for  any  cause  excejA  that  of  the  price  being  too  high. 

The  words  of  the  contract  are  : 

"It  is  further  understood  and  agreed  between  the  contracting  par- 
ties, that  if,  for  any  reasons  other  than  the  price  stipulated  to  be  paid, 
it  shall  be  judged  by  the  chief  engineer  of  the  United  States  to  be 
for  the  benefit  and  interest  of  the  United  States  that  the  execution  of 
this  contract  be  brought  to  a  dose,  on  the  said  Captain  C.  A.  Ogden 
giving  twenty  days*  notice,  through  his  agent,  to  the  said  J.  N.  Mullican, 
of  the  intentions  so  to  close  this  contract,  together  with  the  reasons 
assigned  for  so  doing,  the  same  thereby  becomes  null  and  void,  and 
no  longer  obligatory  on  the  parties  of  either  part." — (R.,  p.  6.) 

If  such  notice  was  given,  the  contract  justified  it.     If  there  was 
not,  then  the  contract  never  was  annulled  by  the  United  States,  and 
Mnllican  could  have  gone  on.     In  either  case  there  is  no  cause  of 
complaint  against  the  United  States,  and  none  was  made  at  the  time, 
so  far  as  the  record  shows. 

Mullican  did  not  dispute  the  right  of  the  government  to  do  what  it 
did,  whatever  that  was.  He  did  not  offer  or  ask  to  go  on.  He  must 
have  acquiesced  in  what  was  done.  The  evidence  put  in  by  the 
claimant  shows  that  Mullican  kept  on  until  he  was  ruined.  If  this  is 
true,  then  the  longer  he  continued  the  worse  for  him,  and  it  waa 
kindness  to  him  to  put  an  end  to  the  contract. 

In  neither  of  claimant's  petitions  to  Congress  is  there  any  pretence 
that  the  government  stopped  the  work  of  its  own  accord.  But  in 
both  there  are  excnses  given  for  Mullican' s  failure  to  go  on  and  com- 
plete the  job. 

Second.  If  Mullican  assented  to  the  annulling  the  contract  he  cannot 
obtain  damages  on  that  account. 

The  evidence  shows  pretty  clearly  that  Mullican  assented  to  the 
ending  of  the  contract,  if  he  was  not  the  principal  actor  in  that  mat- 
ter. His  own  witnesses  speak  of  his  being  forced,  on  account  of  the 
quality  of  the  stone,  to  give  up  the  contract — ^that  he  gave  up  the 
contract — and  that  he  was  compelled,  on  account  of  his  embarrass- 
ments  and  losses,  to  relinquish  his  contract.  That  he  abandoned  his 
contract,  and  there  was  no  use  of  continuing,  &c.,  as  stated  in  the 
petitions  to  Congress.  These  facts  point  distinctly  to  the  conclusioa 
that  he  was  an  actor,  and  voluntarily  gave  up  the  contract  to  prevent 
further  loss. 
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Third.  Tlie  settlement  and  adjustment  made  in  June,  1838,  raise  the 
presumption  that  the  whole  matter  was  amicably  adjusted  between  the 
parties. 

The  contract  was  simply  to  pay  for  stone  delivered  on  the  Wabash, 
for  which  Mullican  was  to  be  paid  a  certain  price.  He  had  con- 
structed a  railroad  to  aid  him  in  doing  so,  and  had  delivered,  up  to 
the  first  of  Jane,  1838,  a  small  quantity  of  stone.  The  government 
was  bound  to  pay  for  these  stone,  and  nothing  more,  under  the  con- 
tract. It  had  the  right  to  bring  it  to  a  close.  At  this  time  the  cost 
of  the  railroad  was  carefully  computed,  and  amounted  to  the  sum  of 
$6,448  07.  The  atone  delivered  was  also  computed  at  $756  82. 
These  suras  were  paid  and  receipted.  This  was  clearly  an  adjust- 
ment by  agreement,  and  so  the  satisfaction  was  fully  made.  By  this 
tirrangement  the  United  States  paid  $6,448  07,  which  they  were  not 
bound  by  contract  to  pay.  That  this  was  probably  a  full  indemnity 
for  what  Mullican  did,  is  shown  by  himself. 

Case  (R.,  p.  29)  swears  that  he  was  foreman  for  him,  and  that  *'his 
expenses  for  hired  labor  during  that  time  amounted  to  $3,310  43.'' 
What  his  other  expenses  were  is  not  proved.  But  deduct  this  sum 
from  the  whole  amount  received,  and  it  will  leave  to  meet  these  other 
expenses  $3, 743  10.  His  check  rolls  and  account  of  expenses  attached 
only  show  that  his  expenses  amounted  to  $4, 258.  If  we  add  other 
bills  found  in  the  record  they  only  amount  to  $625.  Add  all  these 
together,  and  they  make  only  $4,883.  This  would  leave  a  balance,  as 
profit,  of  $2,170.  But  these  things  are  not  evidence,  and  must  be 
excluded.  But  if  usexi  they  show  an  actual  profit,  instead  of  a  loss. 
It  follows  that  on  this  account  there  is  no  cause  of  complaint.  But  it 
is  doubtless  true  that  when  Mullican  was  allowed  $6,448  07  to  which 
he  had  no  legal  claim,  that  he  then  consented  to  receive  the  same  and 
<;lose  the  contract.  Unless  this  is  so  there  can  be  no  apology  for  the 
payment  of  this  sum.  He  was  liberally  dealt  by,  and  was  paid  for 
all  that  he  had  earned  under  the  contract  and  near  five  thousand  dot- 
lars  more,  and  had  been  paid  all  his  expenses  as  he  chose  to  set  them 
up,  and  over  two  thousand  dollars  besides.  It  thus  appears  that  he 
had  ample  justice  done  to  him.  If  there  had  been  real  loss  he  would 
not  have  bought  Clements  and  allowed  him  $2,000,  being  all  he  had 
put  into  the  business,  thus  voluntarily  losing  that  sum. 

Fourth.  A  written  contract  must  speak  for  itself,  and  no  verbal  under- 
standings made  at  the  time  can  be  incorporated  into  it,  or  in  any  tcay 
change  its  features  or  effect. 

The  claimant  seeks  to  change  the  contract  by  parol,  so  as  to  make 
it  contain  a  provision  to  ihQ  efiect  that  the  United  States  guaranteed 
4hat  the  quarry  named  in  it  contained  a  sufficiency  of  suitable  stone 
and  to  the  extent  contracted  for,  and  that  the  quarry  would  meet  the 
expectations  which  its  appearance  on  opening  it  indicated.  Without 
8uch  an  interpolation  there  are  no  grounds  for  a  recovery. 

The  contract  contains  no  guarantee  as  to  the  size  or  character  of  the 
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stone.  Mullican  had  the  same  opportunity  of  knowing  or  forming  an 
opinion  concerning  what  might  be  expected  from  its  appearances  that 
the  officers  of  the  government  had.  He  was  not  deceived  by  them. 
He  took  no  warranty.  He  judged  for  himself,  and  it  seems  now  his 
judgment  failed  him.  He  cannot  change  the  words  or  meaning  of  the 
contract  to  save  himself  from  the  loss. 

This  question  was  settled  in  Thompson  vs.  Ketchum,  (8  Johns.  R., 
189.) 

In  the  Bank  of  the  United  States  vs.  Dunn^  (6  Peters,  56,)  the 
Supreme  Court  determined  the  same  principle. 

In  Brovm  vs.  WUey,  (20  How.,  442,)  the  Supreme  Court  affirmed 
the  doctrine  in  the  6  Peters,  and  quoted  from  it,  in  their  opinion,  as 
follows  : 

''There  is  no  rule  better  settled,  or  more  salutary  in  its  application, 
than  that  which  precludes  the  admission  of  parol  evidence  to  contra- 
dict or  substantially  vary  the  legal  import  of  a  written  agreement." 

The  law  being  thus  settled,  the  evidence  offered  to  change  the  con- 
tract, or  its  legal  effect,  must  be  rejected,  and  the  parties  must  stand 
upon  the  written  instrument  as  it  is  found  in  the  record.  As  it  stands 
there  no  warranty  is  contained  ;  but  the  claimant  took  upon  himself 
the  hazards  incident  to  the  undertaking,  and  if  they  turned  out 
against  him  he  must  abide  the  consequences. 

The  claimant  insists  that  the  surrounding  circumstances  at  the  time 
the  contract  was  made  can  be  given  in  evidence.  This  is  so  only  when 
there  is  an  ambiguity  on  the  face  of  the  contract,  which  can  be  made 
plain,  or  at  least  be  better  understood,  when  viewed  in  the  light  of 
those  circumstances,  but  not  to  add  a  condition  or  provisions  not  found 
in  the  contract. — (BiR  vs.  Bruen,  1  How.,  169.)  But  in  the  present 
case  there  is  no  ambiguity  in  the  words  of  the  contract,  and  there  is 
nothing  to  explain  or  to  be  rendered  more  plain.    It  is  all  plain  now. 

FiPTH.  If  it  he  true  that  it  would  cost  more  to  Main  the  stone  than  the 
government  agreed  to  pay  for  them,  it  lays  no  foundation  for  a  claim  for 
damages. 

K  the  United  States  had  entered  into  an  express  written  guarantee 
that  the  required  stone  were  in  the  quarry,  if  they  were  in  fact  there, 
the  claimant  could  not  complain. 

He  has  not  shown  that  the  stone  were  not  there.  He  swore  three 
witnesses  to  this  point,  and  two  of  them  expressly  testified  that  the 
required  stone  were  there,  and  could  have  been  raised  and  delivered. 
The  balance  of  his  own  testimony  is  clearly  against  him. 

From  the  evidence  of  these  two  witnesses,  it  is  rendered  quite  cer- 
tain that  the  real  reason  why  Mullican  did  not  quarry  and  deliver  the 
stone  was  the  fact  that  it  would  have  cost  him  more  than  the  compen- 
sation provided  in  his  contract.  Whether  it  would  cost  more  or  less 
is  quite  immaterial,  so  far  as  his  legal  rights  are  concerned.  If  the 
stone  could  have  been  raised  and  delivered  for  a  tenth  part  of  the  pay 
provided,  the  United  States  could  have  made  no  claim  for  a  deduction 
because  he  was  making  an  unreasonable  profit. 
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So,  on  the  other  hand,  if,  instead  of  making  a  profit,  he  sustained  a 
loss,  it  cannot  lay  a  foundation  of  a  claim  for  increasing  his  compen- 
sation or  making  up  his  loss.  He  made  his  contract,  and  must  abide 
the  result.  The  stono  were  there,  and  he  cannot  complain  that  it  cost 
him  more  than  he  expected  to  raise  and  deliver  them.  He  made  no 
provision  in  his  contract  applicable  to  such  a  state  of  facts,  and  he  can- 
not now  have  it,  in  effect,  inserted  so  as  to  save  him  irom  loss.  If  the 
United  States  were  suing  him  for  the  non-fulfilment  of  his  contract, 
the  fact  that  it  would  cost  more  to  deliver  the  stone  than  he  was  to 
receive  would  be  no  defence,  much  less  lay  the  foundation  of  a 
recovery.  Even  by  the  claimant's  own  theory  the  government  only- 
guaranteed  that  the  stone  necessary  to  fulfil  the  contract  were  in  the 
quarry,  and  he  has  proved  that  they  were  and  could  have  been 
obtained.  There  is  no  pretence  that  the  United  States  guaranteed 
that  they  could  be  got  out  as  easily  and  cheaply  as  MuUican  antici- 
pated. But  all  these  considerations  are  excluded  by  the  very  terms 
of  the  contract,  and  cannot  be  considered. 

Sixth.  Under  the  contract^  MuUican  run  all  the  hxizards  consequent 
upon  its  covenants,  and  if  he  has  not  fuljllled  on  his  part  beyond  lolujJL  Tie 
has  been  paid,  he  has  no  right  of  recovery  either  in  law  or  equity. 

It  is  conceded  that  the  United  States  paid  MuUican  for  constructing 
the  railroad,  which  they  were  not  required  to  do  by  the  contract. 
They  have  also  paid  him  for  all  the  stone  delivered.  Hence  the  con- 
tract is  wholly  fulfilled  on  their  part.  Consequently  no  legal  claim 
can  be  made  under  it.  The  party  has  received  full  satisfaction  ac- 
cording to  its  letter  and  spirit.  The  government,  although  it  lawfully 
might  do  so  under  the  claimant's  own  evidence,  makes  no  demand 
against  MuUican  for  the  non-fulfilment  on  his  part. 

But  the  claimant  insists  that  he  has  a  demand  in  equity,  but  he 
shows  no  ground  for  any  such  claim.  The  only  thing  hinted  at  is  the 
fact  that  he  made  a  contract  which  turned  out  badly,  and  instead  of 
making  largely,  as  he  had  hoped,  he  in  fact  lost  by  it.  This  lays  no 
foundation  for  an  equitable  claim  any  more  than  large  profits  would 
have  been  a  good  basis  for  requiring  him  to  refund  a  portion  of  them. 

There  is,  in  truth,  neither  legal  or  equitable  rights  shown  in  this 
case,  and,  as  between  private  individuals,  would  not  probably  have 
been  thought  of  by  the  non-fulfilling  party.  The  same  rules  which 
would  be  applied  between  individuals  must  be  applied  here  ;  and  if 
so,  the  claimant  can  recover  nothing. 

The  party  did  not  perform  the  contract  on  his  part,  and  has  not 
shown  that  he  was  prevented  from  doing  so  by  the  government.  But 
he  has  shown  that  to  prevent  further  loss  he  gave  up  his  contract, 
and  it  was  closed  up  by  paying  him  between  six  and  seven  thousand 
dollars  to  which  he  had  no  claim  under  it.  For  these  reasons,  the 
claimant  cannot  recover. 

Dated  December  5,  1860. 

R.  H.  GILLET, 

U.  S.  Solicitor. 
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IN  THK  COURT  OP  CLAIMS. 

March  6,  1861. 
James  N.  Mulligan's  Administrator  vs.  The  United  States. 

^CABBUBOH,  J.,  delivered  the  opinion  of  the  court. 

This  case  has  been  reheard  at  the  instance  of  the  petitioner,  and 
again  maturely  considered  by  this  court. 

Considering  this  case  under  its  most  favorable  aspect  for  the  claim- 
ant, to  entitle  him  to  relief,  it  is  necessary  that  he  shall  show,  either 
(1)  that  before  the  contract  was  fully  performed  by  MuUican  the 
United  States,  in  pursuance  of  the  provision  therein  made  for  that 
purpose,  gave  him  notice  of  an  intention  on  their  part  to  bring  the 
contract  to  a  close,  and  did  accordingly  annul  it;  or  (2)  that  Mullican 
performed  the  contract  on  his  part;  or  (3)  that  he  was  ready  and 
willing  to  do  so,  but  was  prevented  by  the  United  States. 

1.  The  first  point  is  not  sustained  by  the  evidence.   ^  The  petitioner 
has  presented  two  memorials  to  Congress,  and  in  neither  of  them  did 
he  base  bis  claim  on  this  ground.     In  the  first,  he  stated  that  when 
two  or  three  hundred  perches  of  stone  had  been  delivered,  **the  in- 
spector commenced  condemning  them,  and  to  such  an  extent  that  it 
was  impossible  for  the  contractors  to  proceed.''     In  the  second,  he 
entered  into  an  argument  designed  to  show  that  the  report  made  by  a 
committee  of  the  House  of  Representatives  upon  the  first  did  him 
injustice,   and  mainly  relied  on  the  ground  presented  by  the  first, 
that  the  stone  quarried  by  Mullican  had  been  improperly  rejected  by 
the  United  States.     He  did  not  state  in  either,  either  expressly  or 
by  implication,  that  the  United  States,  under  the  special  provision 
for  that   purpose,  annulled  the  contract.     Our  attention  has  been 
called  by  the  petitioner's  counsel  to  two  ex  parte  affidavits  of  John  C. 
Wheatxjroft,  which  were  not  read  at  the  original  hearing  here — the 
one  made  on  the  15th  day  of  November,  A.  D.  1839,  and  the  other 
on  the  4th  day  of  July,  A.  D.  1854.     In  the  former  he  says  nothing 
whatever  about  the  work  being  stopped,  or  of  any  notice  to  Mullican 
from  the  United  States  of  an  intention  to  annul  the  contract;  he 
speaks  only  of  the  character  of  the  quarry  and  of  the  description  of 
stone  required  by  the  contract.     In  the  latter,  he  states  that  Mulli- 
can was  stopped  by  the  government  agent,  Washburn.     In  the  depo- 
sition read  at  the  original  hearing  here,  he  stated  more  fully  as  fol- 
lows:  '*  It  was  on  account  of  the  inferior  kind  and  quality  of  the  rock 
that  Mullican  was  directed  by  me  to  cease  to  deliver  the  rock  under 
the  contract,  and  I,  in  giving  the  direction  to  cease  to  deliver  the 
rock,  acted  under  the  orders  of  the  aforesaid  superintendent  of  ma- 
sonry.    Before  the  order  was  given,  it  became  apparent  that  the 
face  stone  required  by  the  bridge  could  not  be  procured  at  the  said 
quarry,  and  this  and  the  general  unsoundness  of  the  rock  compelled 
the  government  agents  to  stop  the  work,  and  to  direct  Mullican  to 
cease  to  deliver  the  stone  under  his  contract.     The  quarry  totally 
failed  to  furnish  the  kind  and  quality  of  rock  required  for  the  com- 
pletion of  the  work,  and  it  was  owing  to  that  failure  that  Mullican 
was  forced  to  give  up  the  work."     Taking  all  the  testimony  of  this 
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witness  together,  it  is  plain  that  he  had  no  reference  whatever  to 
any  action  on  the  part  of  the  United  States  having  for  its  object  the 
annulment  of  the  contract.  But  even  if  there  could  be  any  doubt  on 
this  point,  it  would  be  removed  by  considering  his  testimony,  in  con- 
nexion with  the  testimony  of  Greenough  and  Case,  and  the  claimant's 
own  statements  in  his  memorials  to  Congress.  Especial  weight  in 
this  respect  is  due  to  the  second  memorial,  beqause  that  was  mainly 
designed  to  correct  the  mistakes  into  which  it  was  supposed  the  com- 
mittee of  the  House  of  Representatives  had  fallen. 

2.  Did  Mullican  perform  the  contract  on  his  part  ?  It  has  been 
insisted  by  the  claimant's  counsel  in  argument  that  Mullican  did,  in 
fact,  quarry  the  quantity  of  stone  named  in  the  contract  of  the  sizes 
and  weights  therein  mentioned,  but  even  this  is  not  proved  by  the 
evidence.  Moreover,  it  was  not  only  necessary  that  the  stone  quar- 
ried should  be  of  the  sizes  and  weights  specified  in  the  contract,  but 
also  reasonably  suitable  for  the  purposes  therein  mentioned.  Wheat- 
croft  testifies  that  Mullican  quarried  an  immense  quantity  of  stone, 
but  at  the  same  time  he  says  that  it  was  wholly  unfit  for  use. 

It  seems  to  be  supposed  that,  inasmuch  as  the  quarry  was  selected 
by  the  United  States,  and  the  contract  required  the  stone  to  be  taken 
therefrom,  it  would  be  a  sufficient  compliance  with  the  contract  on  the 
part  of  the  petitioner  to  quarry  such  stone  as  he  found  there,  without 
any  reference  whatever  to  its  quality,  or  its  suitableness  for  the  purposes 
for  which  it  was  intended,  and  which  are  mentioned  in  the  contract. 
But  this  is  indubitably  an  erroneous  view  of  the  contract.  Its  terms 
are  clear  and  explicit  as  to  the  sizes  and  weights  of  the  stone,  and 
the  purposes  for  which  it  was  designed;  and  they  could  not  be  com- 
plied with  on  the  part  of  Mullican  without  his  quarrying  stone  of 
those  sizes  and  weights,  and  reasonably  suitable  for  those  purposes. 
When  the  contract  was  made,  the  quarry  had  already  been  opened, 
and  was  subject  to  the  inspection  of  Mullican  and  all  concerned. 
Whether  it  would  or  would  not  afibrd  stone  of  the  quality  desired 
and  required,  was  a  question  in  regard  to  which  he  had  as  full  an 
opportunity  of  obtaining  correct  information  and  forming  a  correct 
judgment  as  the  United  States.  All  that  was  known  by  the  United 
States,  or  by  any  of  their  officers,  was  known  to  Mullican.  It  is  not 
even  suggested  that  there  was  any  attempt,  or  even  an  intention,  on 
the  part  of  any  one  concerned,  to  deceive.  If  Mullican  did  not 
exercise  his  judgment  in  the  premises  it  was  his  folly,  not  the  fault  of 
the  United  States.  The  claimant  alleges  that  he  was  a  partner  of 
Mullican' s,  and  in  his  second  memorial  to  Congress  avers  that  he  is 
well  acquainted  with  the  kind  of  work  contemplated  by  the  contract, 
and  was  for  many  years  engaged  in  such  business.  Mullican,  we 
presume,  had  the  benefit  of  his  experience  and  judgment.  Still  there 
was  a  mistake  on  both  sides;  but  it  was  a  mistake  of  judgment — 
nothing  more.  The  United  States  did  not  undertake  or  promise, 
either  expressly  or  by  implication,  that  the  quarry  actually  contained 
the  stone  required  by  the  contract.  Mullican,  however,  did  under- 
take to  obtain  the  same  therefrom.  Whether,  under  such  circum- 
stances, the  mistake  was  one  of  such  hardship  that  Mullican  ought  on 
that  account  to  have  been  relieved  from  the  obligation  to  perform  the 
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contract  if  the  United  States  had  insisted  on  enforcing  it,  or  had  de- 
manded damages  for  its  non-fulfilment,  is  a  question  which  we  need 
not  consider.  But  this  is  a  wholly  different  question  from  the  one 
DOW  under  consideration.  And  whilst  we  still  think  that  the  weight 
of  the  evidence  is  that  the  requisite  stone  could  have  been  obtained 
from  that  quarry,  yet  we  are  also  satisfied  that  this  could  not  have 
been  done  without  a  considerable  additional  expense  not  contemplatd 
when  the  contract  was  entered  into.  Nevertheless,  however  this 
may  be,  it  is  plain  that  Mullican  could  not  have  complied  with  the 
contract  without  quarrying  stone  of  the  kind  and  quality  specified 
therein ;  and  it  is  equally  plain  that  there  is  no  liability  on  the  part 
of  the  TJnited  States  to  the  claimant  on  account  of  their  mutual  mis- 
take of  judgment  in  regard  to  the  quarry. 

3.  Was  Mullican  ready  and  willing  to  perform  the  contract  on  his 
part,  but  prevented  from  doing  so  by  the  United  States?  Our  opinion 
is  that  he  was  ready  and  willing  to  have  performed  the  contract  on 
his  part  until  it  was  ascertained  that  he  could  not  do  so  without  in- 
curring an  expense  not  contemplated  when  the  contract  was  madef 
that  tor  this  reason  he  then  abandoned  the  further  execution  of  the 
contract;  and  that  he  was  not  prevented  from  its  execution  by  any 
act  of  the  United  States.  This  we  think  clear,  both  from  the  testi- 
mony of  the  witnesses  and  the  claimant's  own  statements  made  in  his 
memorials  to  Congress. 

Objection  has  been  made  by  the  petitioner's  counsel  to  the  admis- 
sibility of  the  affidavits  of  Greenough  and  Case,  read  at  the  original 
hearing  in  behalf  of  the  United  States.  This  objection  cannot  be 
sustained,  (1)  because  it  comes  too  late,  having  been  made  for  the 
first  time  in  the  closing  argument  of  the  claimant's  counsel  on  the 
rehearing;  and  (2)  because  those  affidavits  were  voluntarily  filed  by 
the  claimant  with  his  memorials  to  Congress,  and  acted  upon  by  the 
House  of  Representatives;  and,  moreover,  being  ex  parte  and  volun- 
tarily presented  by  the  claimant  in  support  of  his  memorials,  they  are 
to  be  taken  as  having  received  his  indorsement  of  their  truth — the 
taking  as  well  as  the  filing  of  them  was  his  own  act. 

But  the  claimant  has  not  shown  what  loss  or  damage,  if  any,  was 
sustained  by  his  intestate.  Wheatcroft  says:  ** There  were  some 
twenty  hands  employed  in  the  quarry  after  the  railroad  was  completed 
for  some  three  or  four  months;  there  were  a  large  number  of  hands 
employed  in  making  the  railroad,  and  they  were  engaged  between 
four  and  five  months  in  constructing  the  road  before  the  quarry  was 
worked  by  Mullican;  the  property — that  is,  the  teams  and  other  per- 
sonal property — was,  upon  the  abandonment  of  the  work,  sold  at  a 
great  sacrifice.  I  should  suppose,  from  my  knowledge  of  the  facts, 
that  Mullican' 8  actual  loss  could  not  have  been  less  than  five  or  six 
thousand  dollars.' '  The  facts  testified  to  by  Wheatcroft  do  not  enable 
OS  to  form  any  estimate  of  Mullican' s  actual  loss;  and  what  other 
facts  or  what  other  elements  entered  into  his  supposition  that  it  could 
not  have  been  less  than  five  or  six  thousand  dollars  he  does  not  state, 
and  we  have  no  means  of  determining.  His  was  doubtless  a  mere 
jruess,  and  not  an  estimate.  In  his  second  affidavit^  already  noticed, 
lie  testified  that  he  could  not  state  the  probable  amount  of  loss  sus- 
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tained  by  Mullican  ia  making  his  preparations,  but  supposed  it  to  be 
very  heavy. 

When  did  Mullican  commence  operations  under  the  contract?  It 
does  not  appear  that  any  work  was  done  after  June  2,  A.  D.  1838 ; 
when  it  commenced  is  not  shown.  Case  states  that  the  railroad  was 
partly  completed  before  the  quarrying  was  begun.  He  was  foreman 
in  the  quarry  from  November  20,  A.  D.  1837,  to  April  12,  A.  D.  1838. 
Mullican' 8  expenses  for  hired  labor  during  that  time,  he  says,  amounted 
to  the  sum  of  $3,310  43.  Was  any  portion  of  this  sum  included  in 
the  settlement  of  June  7,  A.  D.  1838?  The  evidence  furnishes  no 
satisfactory  answer  to  this  question.  Wheatcroft  says  that  the  teanas 
and  other  personal  property  were  sold  at  a  great  sacrifice.  At  what 
sacrifice  ?     The  evidence  does  not  answer. 

The  claimant's  counsel  has  insisted  that  the  petitioner  quarried  the 
full  quantity  of  stone  required  by  the  contract;  and  that  although  he 
claims  indemnity  only,  yet  he  is  entitled  to  the  full  amount  stipulated 
to  be  paid  him  by  the  United  States.  He  relies  on  Wheatcroft' s 
statement  that  the  amount  received  before  the  work  was  stopped  did 
not  constitute,  to  the  best  of  his  recollection,  more  than  one-fiftieth 
part  of  that  taken  out  by  Mullican.  Did  Wheatcroft  mean  to  be 
literally  understood  as  to  the  quantity  ?  Did  he  count  or  otherwise 
estimate  the  stione  which  was  not  received  by  the  United  States?  Or 
did  he  merely  mean  to  say  that  the  quantity  was  very  large,  greatly 
exceeding  that  received  ? 

The  petitioner's  counsel  now  claims  the  sum  of  $151  36.  retained 
by  the  United  States  at  the  settlement  of  June  7,  A.  D.  1838.  The 
petitioner  does  not  claim  it  in  his  petition  here,  nor  did  he  claim  it  in 
either  of  his  memorials  to  Congress,  nor  was  it  even  mentioned  in 
argument  at  the  original  hearing.  It  was  claimed  for  the  first  time 
in  the  petitioner's  brief  on  the  rehearing.  Our  inference  from  these 
facts  is  the  same  as  that  stated  in  our  former  opinion,  '*  that  it,  also, 
has  been  paid  by  the  United  States." 

We  adhere  to  our  former  judgment,  that  the  petitioner  is  not  enti- 
tled to  relief. 


IN  THE  COURT  OP  CLAIMS. 

March  6,  1861. 

R.  A.  Clements,  administrator  of  J.  N.  Mullican,  vs.  The  United 

States. 
Losing,  J. 

I  think,  as  originally,  that  the  weight  of  the  testimony  is,  that  the 
stones  required  by  the  contract  were  in  the  quarry,  but  could  not  be 
got  out  except  at  an  impracticable  cost,  and  that  the  abandonment  of 
the  contract  was  a  relief  and  not  an  injury  to  the  contractor. 

Then  the  evidence  tends  to  show  that,  in  contemplation  of  the  per- 
formance of  the  contract,  advances  were  made  to  the  intestate  to  aid 
him  in  constructing  the  said  road,  greatly  exceeding  any  sum  he  was 
entitled  to  claim  for  work  done  under  the  contract,  and  that  he  has 
thus  received  more  than  was  his  due. 


37th  Congress,  )  HOUSE  OF  REPRESENTATIVES.    (  Rep.  0.  0. 
2d  lesion.      J  )   No.  280. 


JOHN  SKIRVING. 

[To  accompany  bill  H.  B.  C.  C.  No.  108.] 


DKnant  8,  1861.— Committed  to  a  Committee  of  the  Whole  House,  made  tho  order  of 

the  day  for  to-morrow,  and  ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

KEPORT: 

To  the  lumorcMe  the  Senate  and  House  of  Repreaefntaiives  (^  the  United 

States  in  Congress  assefnhled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of — 

JOHN  SKIRVING  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Original  evidence  from  the  claimant  transmitted  to  the  House 

of  Representatives;  a  printed  copy  transmitted  to  the  Senate. 

3.  Original  evidence  for  the  United  States  transmitted  to  the  House 

of  Representatives;  a  printed  copy  transmitted  to  the  Senate, 

4.  Claimant's  brief. 

5.  United  States  solicitor's  brief. 

6.  Opinion  of  the  court  allowing  the  claimant  $1,142. 

7.  Bill  for  the  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  aiBxed  the 
J-       -,  seal  of  said  court,  at  Washington,  this  3d  day  of  December, 

LL.  8.J  ^    jj     jggj 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Cladms. 


To  the  honorable  Court  of  Claims  of  the  United  StaJtes : 

The  petition  of  John  Skirvin^,  of  the  District  of  Columbia,  archi- 
tect and  builder,  represents:  That  on  the  29th  day  of  August,  1842, 
the  Congress  of  the  United  States  passed  an  act  entitled  **  An  act 
to  provide  an  insane  hospital  for  the  District  of  Columbia,"  which 
was  duly  approved  by  the  President,  and  may  be  found  in  **  Statutes 
at  Large,''  vol.  5,  page  537;  which  act  provides,  amongst  other  things, 
*'  that  the  Commissioner  of  the  Public  Buildings  be,  and  he  is  hereby, 
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authorized  and  required,  under  the  direction  of  the  President  of  the 
United  States,  and  upon  a  plan  by  him  approved,  to  cause  such  altera- 
tions to  be  made  in  the  old  jail  as  will  adapt  it  for  the  reception  and 
accommodation  of  the  insane  of  the  District  of  Columbia,  and  of  such 
sick,  disabled,  and  infirm  seamen,  soldiers,  and  others  as  may,  b3'' 
competent  authority,  to  be  hereafter  prescribed,  be  deemed  proper 
to  be  received  therein." 

At  the  time  of  the  passage  of  the  foregoing  act,  John  Tyler  was 
President  of  the  United  States  and  William  Noland  was  Commissioner 
of  Public  Buildings. 

In  conformity  with  the  provisions  of  the  said  act,  plans  for  the 
alteration  of  said  building  were  called  for  and  presented  for  the  ap- 
proval of  the  President,  and  among  them  a  plan  by  your  petitioner, 
which  plan  was  approved  by  the  President,  and  adopted  as  the  one 
upon  which  said  alteration  was  to  be  made;  which  plan,  with  the 
approval  of  the  President  upon  it.  is  now  on  the  files  of  the  office  of 
the  Commissioner  of  Public  Buildings,  and  ready  to  be  submitted  to 
this  honorable  court. 

Said  plan  having  been  approved  by  the  President,  and  public  notice 
given,  inviting  proposals  for  doing  the  work  in  conformity  thereto,  I 
was  employed  by  the  Commissioner  to  make  working  drawings  for 
carrying  out  the  details  of  the  same;  and  was  employed,  also,  prior 
to  the  commencement  of  the  alteration,  to  remain  for  several  days 
at  the  old  jail,  for  the  purpose  of  explaining  the  plans  and  drawings 
to  those  persons  who  might  apply  with  a  view  of  contracting  to  do 
the  work.  I  was  also  employed  by  the  Commissioner,  after  the  altera- 
tion was  commenced  to  lay  out  the  different  rooms;  to  make  the  plans 
for  warming  and  ventilation;  to  examine  the  building  materials  used 
by  the  contractor;  and  to  approve  of  or  condemn  the  same.  Thus  I 
was  employed  daily  for  about  six  months  until  the  alterations  were 
completed,  when  I  made  out  my  bill  (amounting  to  $600)  for  labor 
and  superintendence,  as  follows: 

The  Commisaioner  of  Public  Buildings  ( WiUiam  Noland)  to  John  Skir- 

ving^  Dr, 

1842-43.  To  making  design  drawing,  and  working  drawings, 

for  converting  the  old  jail,  in  the  District  of 
Columbia,  into  a  lunatic  asylum,  as  provided  by 
act  of  Congress,  approved  August  9,  1842,  at  the 
request  of  the  Commissioner  of  Public  Buildings, 
and  under  the  direction  of  President  Tyler, 
laying  out  the  rooms  in  the  new  building,  exam- 
ining materials,  and  superintending  the  work  as 
architect,  as  the  alteration  progressed,  from  the 
commencement  to  the  finishing  of  the  same  •  •  •  •     $600 

And  presented  the  same  to  the  Commissioner  of  Public  Buildings,  who 
ipformed  me  that  there  was  only  fourteen  dollars  of  the  appropriation 
for  the  alteration  of  the  building  left,  and  that  sum  he  offerd  to  pay 
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me,  saying  that  I  must  wait  for  an  appropriation  by  Congress  before 
I  could  be  paid  the  remainder  of  my  bill. 

I  declined  receiving  the  small  sum  offered,  and  presented  a  petition 
for  relief,  in  the  House  of  Representatives  of  the  United  States,  at 
the  first  session  of  the  twenty-eighth  Congress,  which  was  referred  to 
the  Committee  on  Public  Buildings  and  Grounds,  but  no  report  was 
ever  made  on  the  same.  Said  petition  was  again  presented  and  re- 
ferred at  the  first  session  of  the  twenty -ninth  Congress,  and  again  at 
the  first  session  of  the  thirtieth  Congress,  but  no  report  was  ever 
made  upon  the  same. 

Your  petitioner  was  before  the  Committee  on  Public  Buildings, 
who  intimated  a  favorable  decision  on  his  petition,  provided  he  would 
present  the  original  plan  drawn  by  him,  and  approved  by  President 
Tyler.  That  plan  was  mislaid  and  could  not  be  found.  The  sessions 
ended  and  no  relief  was  granted.  Your  petitioner  left  the  country 
for  Europe  in  ill  health,  and  with  a  determination  rather  to  abandon 
his  claim  than  to  have  any  more  trouble  in  prosecuting  it. 

In  1854  the  plan  drawn  by  your  petitioner,  with  the  approval  of 
President  Tyler  upon  it,  was  found  on  the  top  of  a  book-case  in  the 
room  of  the  Committee  on  Public  Buildings,  and  was  placed  on  the 
files  of  the  office  of  the  Commissioner,  where  it  now  is. 

The  finding  of  the  plan  and  the  establishment  of  this  h(morable 
Court  of  Claims  has  revived  the  hope  of  your  petitioner  that  justice 
may  be  done  him,  and  that  the  sum  aforesaid,  still  honestly  due,  and 
altogether  unpaid,  may  be  awarded  to  him  by  this  court. 

Your  petitioner  also  respectfully  represents  that  he  was  employed 
by  William  Easby,  Commissioner  of  Public  Buildings,  at  various  times, 
while  the  said  Easby  was  Commissioner,  as  will  appear  from  the  fol- 
lowing bill,  which  your  petitioner  presented  again  and  again  to  the 
said  Easby  for  payment,  but  which  he  never  paid.  All  the  work  was 
performed  at  the  dates  specified,  and  authority  was  given  by  law,  as 
your  petitioner  will  show  at  the  proper  time,  for  the  performance  of 
the  work : 

Washington,  October  14,  1853. 

The  Commissioner  of  PvUic  Buildings  (William  Easby)  to  John  Skir* 

vingy  Dr. 

May  5,  1851,  to  February  15,  1852.  To  making  full  size 
working  drawings  for  brackets  and  burners  for  the  light- 
ing up  of  the  rotunda  of  the  Capitol;  going  to  Philadel- 
phia to  get  the  patterns  made,  and  castings  fitted  up  and 
finished;  purchasing  gas  tubings,  brass  cocks,  &c.,  to  con- 
vey the  gas  to  the  Senate  and  House  of  Representatives, 
substituting  large  pipes  or  tubes  throughout  the  building, 
and  for  lighting  up  the  rotunda;  superintending  the  cut- 
ting and  drilling  through  the  walls,  cutting  through  the 
pilasters,  making  good  the  same  by  stone-cutters,  scafibld- 
ing,  and  fitting  up  the  gas  pipes,  brackets,  and  burners. 
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painting  and  bronzing  iron  work:  also  making  ornamental 
design  for  finishing  the  burners,  getting  them  made  in 
Philadelphia,  and  putting  up  with  glass  drops,  &c $285  00 

June  10,  1851.  To  measuring  the  different  size  windows  in 
the  basement  of  the  Treasury  Department;  making  full  size 
working  drawings  for  the  pattern-maker;  superintending 
the  getting  up  of  patterns  and  castings  for  screens  for  the 
protection  of  the  basement  story - 45  00 

June  18  to  August  1,  1851.  To  journey  to  Philadelphia  and 
New  York  to  select  a  strong  and  suitable  garden  seat  for 
public  grounds,  engaging  a  lot  to  be  made,  and  selecting 
iron  spittoons.  Not  finding  spittoons  large  enough,  as  per 
order,  made  a  drawing,  got  a  model  made,  and  a  number 
cast  and  finished;  unpacking  at  Washington  the  chairs 
and  spittoons  and  distributing  them  about  the  Capitol  and 
Public  Buildings 57  25 

January  10  to  October  25,  1852.  To  measuring  and  making 
drawings  and  plans  for  putting  up  one  cistern  and  two  fire- 
engines  to  go  on  the  roof  of  the  Capitol,  one  on  each  side 
of  the  dome;  going  to  Philadelphia  and  New  York  at  differ- 
ent times  to  procure  some  suitable  person  to  make  them, 
and  employed  Mr.  Farnham;  superintending  the  building, 
buying  lead  for  cistern,  and  brass  cocks,  hose,  branch 
pipes,  &c.,  to  complete  the  work,  arranging  for  the  sup- 
ply of  water  from  the  cistern  to  the  Library  of  the  House 
of  Representatives,  and  also  of  plugs  in  case  of  fire  in 
same  room 212  00 

June  7,  1851.  To  measuring  and  making  drawings  for  lay- 
ing out  Lafayette  Square 60  00 

June  12  to  November  20,  1852.  To  measuring  the  columns 
in  front  of  the  President's  Mansion,  and  the  stone  piers  at 
the  entrance  of  the  carriageway,  on  the  avenue;  for 
lighting  up  said  Mansion,  the  front  of  the  Capitol,  Patent 
Office,  and  other  places;  making  sketches  and  full  size 
drawings  for  designs  for  brackets,  candelabras,  large 
lamps,  gas  burners,  &c. ;  going  to  Baltimore  and  Phila- 
delphia to  select  a  suitable  person;  employed  Messrs. 
Wood  and  Cornelius  to  make  the  above  work  and  fixtures, 
including  my  time  and  expenses  to  Philadelphia  and  work 
at  the  candelabras,  Ac,  after  their  arrival  in  Washington     237  50 


896  75 


This  latter  claim,  amounting  to  $896  75,  has  never  been  before 
Congress. 

Your  petitioner  avers  that  he  is  the  sole  owner  of  the  claims  against 
the  United  States  set  forth  in  thi«  petition. 

JOHN  SKIRVINQ. 

Washington,  February  7,  1857. 
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District  op  Columbia,  Wctahington  County,  as : 

Then  the  above-named  John  Skirving  personally   appeared  and 
made  oath  that  the  matters  set  forth  in  the  foregoing  petition^  by  him 
SQbscribed,  are  true. 
Before  me. 

C.  W.  C.  DUNNINGTON,  J.  P. 
B.  B.  FRENCH, 

Attorney  for  Petitioner. 
Mabgh  2,  185T. 


John  Skirving  vs.  The  United  States. 

District  op  Columbia,  County  of  Washington,  ss : 

On  the  second  and  third  days  of  November,  /L.  D.  1857,  personally 
came  before  Edmund  P.  Brown,  a  commissioner  of  the  Court  of  Claims 
for  said  county,  Charles  Collins,  David  A.  Gardner,  Richard  H.  Stewart, 
Matthias  Valentine,  and  Richard  R.  Shekell,  the  witnesses  within 
named,  and,  after  having  been  first  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  the  questions  contained  in  the  within 
depositions  were  written  down  by  the  commissioner,  and  then  pro- 
posed by  him  to  the  witness;  and  the  answers  thereto  were  written 
down  by  the  commissioner  in  the  presence  of  each  witness,  who  then 
subscribed  the  deposition  in  the  presence  of  the  commissioner. 

The  depositions  of  Charles  Collins,  David  A.  Gardner,  Richard  H. 
Stewart,  Matthias  Valentine,  and  Richard  R.  Shekell,  taken  at  the 
request  of  John  Skirving,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States,  now  pending  in  the  Court  of  Claims,  in  the 
name  of  John  Skirving. 

The  adverse  party  was  notified  and  did  not  attend. 

EDM.  P.  BROWN, 
Commissioner  of  the  Court  of  Claims. 

Pees  of  witnesses : 
Five  witnesses,  above  named — 

Attendance,  one  day  each,  at  $1  50 $7  50 

Commissioner' s  fees 10  10 


John  Skibving  vs.  The  United  States. 

The  deposition  of  Charles  Collins,  taken  before  Edmund  P.  Brown, 
commissioner  of  the  Court  of  Cls^ims  for  the  county  of  Washington, 
in  the  District  of  Columbia,  at  the  request  of  John  Skirving,  to  be 
used  in  the  investigation  of  a  claim  against  the  United  States,  now 
pending  in  the  Court  of  Claims,  in  the  name  of  John  Skirving. 
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General  iDtorrogatory  by  the  commisBioner.  Please  state  your  name, 
your  occupation,  your  age,  and  your  place  of  residence  for  the  past 
year;  whether  you  have  any  interest,  direct  or  indirect,  in  the  claim 
which  is  the  subject  of  inquiry;  and  whether,  and  in  what  degree,  you 
are  related  to  the  claimant. 

Answer.  My  name  is  Charles  Collins;  my  occupation,  laborer;  my 
age,  forty-two  years;  residence  the  past  year,  Washington  city;  I 
have  no  interest,  direct  nor  indirect,  in  the  claim  which  is  the  subject 
of  inquiry,  and  am  in  no  degree  related  to  the  claimant. 

1st  interrogatory.  Did  you  work  for  Mr.  Skirving  in  the  rotunda 
of  the  Capitol  in  the  years  1851  and  1852? 

Answer.  I  worked  for  him  in  the  rotunda  five  or  six  months,  about 
that  time,  as  nearly  as  I  can  recollect. 

2d  interrogatory.  What  kind  of  work  did  you  perform? 

Answer.  I  drilled  holes  through  the  walls  of  the  rotunda  thirteen 
feet  thick,  and  cut  out  for  the  gas-pipes. 

3d  interrogatory.  Who  paid  you  for  your  labor  ? 

Answer.  Mr.  John  Skirving  paid  me  at  the  rate  of  one  dollar  and 
twenty-five  cents  per  day. 

4th  interrogatory.   Was  Mr.  Skirving  present  during  the  work? 

Answer.  He  was,  and  aided  in  building  the  staging,  and  wa^  there 
every  day. 

2d  general  interrogatory  by  the  commissioner.  Please  to  state 
whether  you  know  any  other  matter  relative  to  the  claim  in  question. 

Answer.  I  do  not. 

CHAELES  COLLINS. 

Sworn  to  and  subscribed  before  me. 

EDM.  F.  BROWN,  Commissioner. 
November  2,  1857. 


The  deposition  of  David  A.  Gardner,  taken  at  the  request  of  Joha 

Skirving. 

1st  general  interrogatory  by  the  commissioner.  Please  to  state  your 
name,  your  occupation,  your  age,  your  place  of  residence  for  the  past 
year;  whether  you  havo  any  interest  direct  or  indirect,  in  the  claim 
which  is  the  subject  of  inquiry;  and  ^vhether,  and  in  what  degree, 
you  are  related  to  the  claimant. 

Answer.  My  name  is  David  A.  Gardner;  am  a  builder;  age,  sixty- 
three;  residence,  Washington  city;  and  have  no  interest,  direct  nor 
indirect,  in  the  claim  which  is  the  subject  of  inquiry,  and  am  in  no 
way  related  to  the  claimant. 

Ist  interrogatory.  Were  you  the  contractor  for  altering  the  old  jail 
into  a  lunatic  asylum  in  1842  and  1843? 

Answer.  I  was. 

2d  interrogatory.  Were  you  at  the  old  jail  to  examine  the  plans 
and  drawings  prior  to  putting  in  your  proposals;  and  if  so,  was  John 
Skirving  there  to  explain  said  plans  and  drawings  ? 
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Answer.  I  was  there,  and  to  the  best  of  my  knowledge  Mr.  Skirving 
was. 

3d  interrogatory.  Did  you  work  from  plans  and  drawings  by  Mr. 
Skirving? 

Answer.  I  did. 

4th  interrogatory.  Was  Mr.  Skirving  present,  superintending  the 
work  during  its  progress? 

Answer.  He  was,  and  I  knew  no  other  superintendent. 

5th  interrogatory.  Did  Mr.  Skirving  lay  out  the  diflFerent  rooms, 
and  make  the  plans  for  warming  and  ventilation  ? 

Answer.  He  did. 

6th  interrogatory.  Did  he  examine  the  building  materials,  and  ap- 
prove  or  condemn  them? 

Answer.  He  did. 

7th  interrogatory.  Was  Mr.  Skirving' s  certificate  necessary  before 
you  could  get  your  pay? 

Answer.  It  was.  I  did  all  the  work,  even  to  fencing  in  the  ground, 
according  to  the  instructions  of  Mr.  Skirving,  and  had  his  certificates 
of  the  same. 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  of  any 
other  matter  relative  to  the  claim  in  question  ? 

Answer.  I  do  not,  except  that  he  ought  to  have  been  paid  long  ago. 

D.  A.  GARDNER. 

Sworn  and  subscribed  before  me  this  2d  day  of  November,  1857. 

EDM.  F.  BROWN,  Commissioner. 


The  deposition  of  Richard  H.  Stewart,  taken  at  the  request  of  John 

Skirving. 

Ist  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  for  the 
past  year;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry;  and  whether,  and  in  what  de- 
gree, you  are  related  to  the  claimant. 

Answer.  My  name  is  Richard  H.  Stewart;  occupation,  builder;  my 
age,  forty -five  years ;  residence  for  the  past  year,  Washington  city ; 
I  have  no  interest,  direct  nor  indirect,  in  the  claim  which  is  the  sub- 
ject of  inquiry,  and  am  in  no  way  related  to  the  claimant. 

1st  interrogatory.  What  do  you  know  in  relation  to  the  fitting  up 
of  the  rotunda  of  the  Capitol  by  John  Skirving,  for  the  purpose  of 
lighting  it  with  gas  ? 

Answer.  I  do  know  that  I  was  in  the  employ  of  Captain  William 
Easby,  Commissioner  of  Public  Buildings,  in  1851  and  1852,  as  general 
superintendent,  when  John  Skirving  fitted  up  the  rotunda  of  the 
Capitol  for  the  purpose  of  lighting  it  with  gas  ;  and  I  was  with  Mr. 
Skirving  daily,  and  know  that  he  made  the  drawings  for  brackets  and 
burners,  and  that  he  went  to  Philadelphia  and  procured  them;  and 
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that  he  caused  all  the  cutting  and  drilling  to  be  done,  and  had  them 
put  up. 

2d  interrogatory.  Who  furnished  the  iron  seats  for  the  public 
grounds,  and  the  iron  spittoons  for  the  rotunda  of  the  Capitol? 

Answer.  Mr.  Skirving  furnished  them,  to  the  best  of  my  knowledge 
and  belief,  for  I  helped  him  to  unpack  them. 

3d  interrogatory.  What  do  you  know  in  relation  to  the  connexion 
of  Mr.  Skirving  with  the  putting  up  of  the  two  fire-engines,  and  the 
lining  of  a  cistern  with  heavy  lead  on  the  roof  of  the  Capitol  ? 

Answer.  I  know  that  Mr.  Skirving  furnished  the  engines  and  the 
lead  for  lining  the  cistern,  and  that  the  wood  work  was  put  up  under 
my  superintendence. 

4th  interrogatory.  What  do  you  know  in  relation  to  the  making  of 
the  candelabras,  brackets  and  shields  for  lighting  outside  of  the  Pres- 
ident's  Mansion,  the  Capitol,  and  the  Patent  Office? 

Answer.  Mr.  Skirving  drew  the  plans  and  had  them  made  in  Phil- 
adelphia, and  I  superintended  the  putting  of  them  up. 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  any 
other  matter  relative  to  the  claim  in  question  ? 

Answer.  I  do  not. 

RICH.  H.  STEWART. 

Sworn  and  subscribed  before  me  this  2d  day  of  November,  A.  D. 
1857. 

EDM.  P.  BROWN,  Commissioner. 


The  deposition  of  Matthias  Valentine,  taken  at  the  request  of  John 

Skirving. 

1st  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  for  the 
past  year;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry  ;  and  whether,  and  in  what  de- 
gree, you  are  related  to  the  claimant? 

Answer.  My  name  is  Matthias  Valentine;  occupation,  carver  and 
pattern-maker;  age,  thirty-nine  years;  residence  for  the  past  year, 
Washington  cit)'-;  I  have  no  interest,  direct  nor  indirect,  in  the  claim 
which  is  the  subject  of  inquiry,  and  am  in  no  degree  related  to  the 
claimant. 

1st  interrogatory.  What  do  you  know  in  relation  to  the  connexion 
of  John  Skirving  with  the  iron  screens  to  the  windows  of  the  base- 
ment story  of  the  Treasury  building  ? 

Answer.  1  was  employed  by  John  Skirving,  in  1851,  to  make  carved 
wood  patterns  for  drawings  he  furnished  me.  He  called  daily  until 
the  work  was  finished,  and  when  finished,  I  took  them  to  the  iron 
foundery  to  be  cast.  I  made  out  my  bill,  Mr.  Skirving  certified  to  it, 
and  Captain  Easby,  Commissioner  of  Public  Buildings,  paid  it. 
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2d  general  interrogatory  by  the  commissioner.  Do  you  know  any 
other  matter  relative  to  the  claim  in  question? 
Answer.  I  do  not. 

M.  VALENTINE. 

Sworn  and  subscribed  before  me  this  2d  day  of  November,  1857. 

EDM.  P.  BROWN,  Commissioner. 


The  deposition  of  Richard  R.  Shekell,  taken  at  the  request  of  John 

Skirving. 

Ist  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  for 
the  past  year;  whether  you  have  any  interest,  direct  or  indirect,  in 
the  claim  which  is  the  subject  of  inquiry;  and  whether,  and  in  what 
degree,  you  are  related  to  the.  claimant. 

Answer.  My  name  is  Richard  R.  Shekell;  my  occupation,  bricklayer 
and  superintendent;  my  age,  fifty-four  years;  my  residence,  George- 
town, D.  C,  for  the  past  year;  I  have  no  interest,  direct  nor  indirect, 
in  the  claim  which  is  the  subject  of  inquiry,  and  am  in  no  degree 
related  to  the  claimant. 

1st  interrogatory.  Did  you  perform  any  service  for  John  Skirving 
in  relation  to  laying  out  Lafayette  Square,  in  the  year  1851  ? 

Answer.  I  took  the  measure  of  the  square  at  his  request,  on  which, 
as  I  understood,  he  was  to  predicate  his  drawings  for  embellishing 
the  square. 

2d  interrogatory.  Did  you  do  any  measuring  for  John  Skirving 
while  he  was  making  designs  for  lighting  the  front  of  the  President's 
Mansion  ? 

Answer.  I  measured  the  stone  piers  fronting  the  avenue* 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  any 
other  matter  relative  to  the  claim  in  question  ? 

Answer.  I  do  not. 

R.  R.  SHEKELL. 

Sworn  to  and  subscribed  before  me  this  3d  day  of  November, 
A.  D.  1857. 

EDM.  F.  BROWN,  Commissioner. 
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in  the  court  of  claims. 

John  Skibvino  vs.  The  United  States. 

Testimony  of  Benjamin  B.  French,  for  the  claimant,  taken  before  Ed- 
mund F.  Brown,  commissioner  for  the  District  of  Columbia. 

District  op  Columbia,  County  of  Washington,  ss : 

On  the  fifth  day  of  January,  A.  D.  eighteen  hundred  and  sixty-one, 
perHonally  came  Benjamin  B.  French,  esq.,  the  witness  within  named, 
and,  after  having  been  first  sworn  to  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  the  questions  contained  in  the  within  de- 
position were  written  down  by  the  commissioner,  and  then  proposed 
by  him  to  the  witness;  and  the  answers  thereto  were  written  down 
by  the  commissioner  in  the  presence  of  the  witness,  who  then  sub* 
ficribed  the  deposition  in  the  presence  of  the  commissioner. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object 

EDM.  F.  BROWN, 
Commissioner  </  the  Court  of  Cla%m9. 

Fees  of  witness :  none. 

Commissioner's  fees: 

Taking  testimony — 3   pages,  600  words,  at  20  cents $1  20 

Administering  oath 10 


1  30 


The  deposition  of  Benjamin  B.  French,  esq.,  taken  at  the  request  of 
the  claimant,  at  the  solicitor's  office  of  the  Court  of  Claims,  before 
Edmund  F.  Brown,  commissioner  for  the  District  of  Columbia,  to 
be  used  in  the  investigation  of  a  claim  against  the  United  States, 
now  pending  in  the  Court  of  Claims,  in  the  name  of  John  Skirving 
vs»  The  United  States. 

First  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year  ;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry  ;  and  whether,  and  in  what  de- 
gree, you  are  related  to  the  claimant. 

Answer.  My  name  is  Benjamin  B.  French;  my  occupation,  attorney- 
at-law;  my  ago  is  sixty  years:  my  residence  the  past  year,  Washing- 
ton city;  I  have  no  interest,  direct  nor  indirect,  in  the  claim  which  is 
the  subject  of  inquiry,  excepting  as  Mr.  Skirving' s  attorney  in  the 
case;  and  am  in  no  degree  related  to  the  claimant. 

First  interrogatory  by  John  Skirving,  the  claimant.  State  what  you 
know  respecting  any  demand  made  by  me,  the  claimant,  to  the  Com- 
missioner of  Public  Buildings,  for  payment  for  the  services  set  forth 
in  pages  4,  5,  and  6,  of  the  printed  record  in  this  cause. 
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Answer.  Soon  after  I  was  appointed  Commissioner  of  Public  Build- 
bg8,  in  1853,  John  Skirving  came  into  my  office,  and  formally  pre- 
sented to  me  the  claims  mentioned  in  the  interrogatory,  and  demanded 
payment  of  them.  I  declined  paying  them  for  the  reason  that  the 
fiervices  performed  were  under  former  Commissioners,  and  that  there 
was  no  appropriation  under  my  control  with  which  to  pay  them. 

The  deputy  solicitor  has  no  questions  to  ask. 

2d  general  interrogatory  by  the  Commissioner.  Do  you  know  of  any 
other  matter  relative  to  the  claim  in  question?    If  you  do,  state  it. 

Answer.  I  do  not. 

B.  B.  FRENCH. 

Sworn  to  and  subscribed  before  me  this  5th  day  of  January,  1861. 

EDM.  P.  BROWN, 

Commiasianer. 


IN  THE  COURT  OF  CLAIMS. 

John  Skibyino  v8.  The  UNiTBn  States. 

Testimony  of  John  P.  Ingle,  esq.,  for  the  United  States,  taken  be- 
fore Edmund  F.  Brown,  commissioner  for  the  District  of  Columbia. 

DiSTSiCT  OF  Columbia,  CoMtUy  of  WaaJUngkm,  as : 

On  the  second  day  of  February,  A.  D.  eighteen  hundred  and  sixty- 
one,  personally  came  John  P.  Ingle,  esq.,  the  witness  within  named, 
and,  after  having  been  first  sworn  to  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  the  questious  contained  in  the  within 
deposition  were  written  down  by  the  commissioner,  and  then  pro- 
posed by  him  to  the  witness  ;  and  the  answers  thereto  were  written 
down  by  the  commissioner  in  the  presence  of  the  witness,  who  then 
subscribed  the  deposition  In  the  presence  of  the  commissioner. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object. 

fSBAL.1  ^^^-  ^-  BROWN, 

*■        ■*  Commissioner  of  the  Court  of  Claima. 

Fees  of  witness  : 
Attendance  one  day,  at  $1  50  per  day $1  50 

Commissioner's  fees : 

Taking  testimony — 6  pages,  900  words,  at  20  cents 1  80 

Administering  oath 10 

Serving  subpoena 50 
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The  deposition  of  John  P.  Ingle,  esq.,  taken  tit  the  request  of  J.  D. 
McPherson,  esq.,  deputy  Folicitor,  at  the  solicitor's  office  of  the 
Court  of  Claims,  before  Edmund  P.  Brown,  commissioner  for  the 
District  of  Columbia,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States,  now  pending  in  the  Court  of  Claims,  in 
the  name  of  John  Skirving  vs.  The  United  States. 

First  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year  ;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry ;  and  whether,  and  in  what 
degree,  you  are  related  to  the  claimant. 

Answer.  My  name  is  John  P.  Ingle  ;  my  occupation,  president  of 
the  Franklin  Insurance  Company  ;  my  age  is  sixty-nine  years ;  my 
residence  the  past  year,  Washington  city ;  I  have  no  interest,  di- 
rect nor  indirect,  in  the  claim  which  is  the  subject  of  inquiry,  and  am 
in  no  degree  related  to  the  claimant. 

First  interrogatory  by  the  deputy  solicitor.  Were  you  employed  in 
the  office  of  the  Commissioner  of  Public  Buildings  in  the  years  1851, 
1852,  and  1853  ;  if  so,  in  what  capacity? 

Answer.  I  was  employed  as  clerk  to  the  Commissioner  of  Public 
Buildings  in  those  years. 

2d  interrogatory.  Were  you  then  acquainted  with  John  Skirving, 
and  had  you  knowledge  of  any  unsettled  claims  held  by  him  against 
the  Commissioner's  office  when  Captain  Easby  left  it  ? 

Answer.  I  was  acquainted  with  Mr.  Skirving  during  that  time.  I 
understood  Mr.  Skirving  to  say  that  he  had  an  unsettled  claim,  and 
I  understood  the  Commissioner  to  say  he  could  not  allow  it ;  but  I  do 
not  know  what  it  was. 

3d  interrogatory.  Was  it  the  practice  in  the  Commissioner's  office, 
while  you  were  there,  to  settle  promptly  all  accounts  which  the  Com- 
missioner believed  to  be  just? 

Answer.  It  was,  where  the  appropriations  for  the  objects  had  been 
made. 

4th  interrogatory.  What  were  the  relations  between  Captain  Easby 
and  the  claimant  in  the  years  1851,  1852,  and  1853  ;  was  the  claim- 
ant employed  in  the  public  service,  and  had  he  any  other  than  official 
relations  with  the  Commissioner  ? 

Answer.  He  was  employed  in  the  public  service,  at  the  Patent 
Office,  and  had  something  to  do  with  designing  the  lamps  in  front  of 
the  President's  House,  and  also  in  designing  the  tripods  on  the  east 
front  of  the  Capitol.  He  appeared  to  have  social  and  friendly  rela- 
tions with  the  Commissioner,  until  during  the  latter  part  of  Captain 
Easby' s  term  of  office,  when  there  appeared  to  have  arisen  a  disa- 
greement between  them. 

Cro88'€xa7ni7Uition  by  B,  B.  French,  esq.,  counsel/or  the  daimant. 

1st  cross-interrogatory.  Were  you  cognizant  of  Captain  Easby  s 
engagements  with  persons  he  employed,  except  so  far  as  they  came 
to  your  knowledge  from  the  keeping  of  his  books  as  his  clerk  ? 
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Ans^rer.  In  some  cases  be  made  agreements  without  my  knowledge  ; 
sometimes  in  my  presence,  with  my  knowledge  ;  and  sometimes  he 
would  inform  me  of  agreements  he  had  made  when  I  was  not  present. 

2d  cross-interrogatory.  Do  you  not  know  that  John  Skirving  was 
frequently  about  the  Capitol  with  Captain  Easby  while  he  was  Com- 
missioner of  Public  Buildings  ? 

Ans^irer.   I  do  know  that  he  was. 

Direct  examination  resumed. 

5th  interrogatory.  What  were  Captain  Easby  and  Mr.  Skirving  doing 
together  upon  the  occasion  referred  to  in  your  last  answer  ? 

Answer.  Sometimes  they  conversed  about  the  Patent  Office;  some- 
times about  the  brackets  which  he  had  designed ;  sometimes  about 
the  pumps  on  the  roof  of  the  Capitol;  and  sometimes  their  intercourse 
appeared  to  be  only  social. 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  of  any 
other  matter  relative  to  the  claim  in  question  ?    If  you  do,  state  it. 

AnB\¥er.  I  do  not 

JOHN  P.  INGLE. 

Sworn    to    and  subscribed  before   me  this   2d  day  of  February, 
186K 
[L.  s.]  EDM.  F.  BROWN, 

Commissioner, 


in  the  court  of  claims. 
John  Skirving  vs.  The  United  States. 

Testimony  of  C.  W.  C.  Dunnington,  for  the  claimant,  taken  before 
Edmnnd^F.  Brown,  commissioner  for  the  District  of  Columbia. 

District  op  Columbia,  County  of  Washington^  ss  : 

On  the  fifth  day  of  January,  A.  D.  eighteen  hundred  and  sixty-one, 
personally  came  C.  W.  C.  Dunnington,  esq.,  the  witness  within  named, 
and,  after  having  been  first  sworn  to  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  the  questions  contained  in  the  within  de- 
position were  written  down  by  the  commissioner,  and  then  proposed 
by  him  to  the  witness;  and  the  answers  thereto  were  written  down 
by  the  commissioner  in  the  presence  of  the  witness,  who  then  sub- 
scribed the  deposition  in  the  presence  of  the  commissioner. 

The  adverse  party  wets  notified,  did  attend,  and  did  not  object. 

EDM.  P.  BROWN, 
Commissioner  of  the  Court  of  Claims. 
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Pees  of  witness:  none. 

Commissioner's  fees  : 

Taking  testimony — 3  pages,  600  words,  at  20  cents $1  20 
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The  deposition  of  C.  W.  C.  Dunnington,  esq.,  taken  at  the  request  of 
the  claimant,  at  the  solicitor's  office  of  the  Court  of  Claims,  before 
Edmund  F.  Brown,  commissioner  for  the  District  of  Columbiu,  to 
be  used  in  the  investigation  of  a  claim  against  the  United  States, 
now  pending  in  the  Court  of  Claims,  in  the  name  of  John  Skirving 
V8,  The  United  States. 

First  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year  ;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry;  and  whether,  and  in  what 
degree,  you  are  related  to  the  claimant. 

Answer,  My  name  is  C.  W.  C.  Dunnington ;  my  occupation,  police 
officer  of  the  Capitol;  my  age  is  forty -two  years;  my  residence  the 
past  year,  Washington  city;  I  have  no  interest,  direct  nor  indirect,  in 
the  claim  which  is  the  subject  of  inquiry;  and  am  in  no  degree  related 
to  the  claimant. 

First  interrogatory  by  B.  B.  French,  esq.,  counsel  for  the  claim- 
ant. Were  you  present  in  the  rotunda  of  the  Capitol,  daily,  during 
the  time  the  gas  fixtures  were  put  up  there  several  years  ago;  and, 
if  so,  who  superintended  that  work  ? 

Answer.  I  cannot  say  positively  that  I  was  there  every  day  during 
that  work,  but  I  think  it  likely  I  was.  Mr.  Skirving  superintended 
that  work. 

Cross-examination  by  the  deputy  solicitor. 

1st  cross-interrogatory.  Do  you  know  how  long  Mr.  Skirving  was 
employed  on  that  work? 

Answer.  I  do  not. 

2d  cross-interrogatory.  Do  you  know  by  whom  he  was  employed? 

Answer.  I  cannot  say  positively,  but  it  was  my  understanding  at 
that  time  that  he  was  employed  by  Captain  Basby. 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  of  any 
other  matter  relative  to  the  claim  in  question?    If  you  do,  state  it. 

Answer.  I  do  not. 

C.  W.  C.  DUNNINGTON. 

Sworn  to  and  subscribed  before  me  this  5th  day  of  January,  1861. 

EDM.  F.  BROWN, 

ComTnisskmer. 


JOHN     6KIBVING.  15 

in  the  coubt  of  claims. 
John  Skibvino  vs.  The  United  States. 

Testimony  of  Edward  Clark,  for  the  claimant,  taken  before  Edmund 
F.  Brown,  commissioner  for  the  District  of  Columbia. 

District  op  Columbia,  County  (^  Washington^  as : 

On  the  fifth  day  of  January,  A.  D.  eighteen  hundred  and  sixty-one, 
personally  came  Edward  Clark,  esq.,  the  witness  within  named,  and, 
after  having  been  first  sworn  to  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  the  questions  contained  in  the  within  deposi- 
tion were  written  down  by  the  commisHioner,  and  then  proposed  by 
him  to  the  witness ;  and  the  answers  thereto  were  written  down  by 
the  commissioner  in  the  presence  of  the  witness,  who  then  subscribed 
the  deposition  in  the  presence  of  the  commissioner.  The  adverse 
party  was  notified,  did  attend,  and  did  not  object. 

EDM.  P.  BROWN. 
Commissioner  of  the  Court  of  Claims. 

Pees  of  witness:  none. 

Commissioner's  fees: 

Taking  testimony — 3  pages,  500  words,  at  20  cents. $1  00 

Administering  oath 10 
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The  deposition  of  Edward  Clark,  esquire,  taken  at  the  request  of  the 
claimant,  at  the  solicitor's  office  of  the  Court  of  Claims,  before  Ed- 
mund P.  Brown,  commissioner  for  the  District  of  Columbia,  to  be 
used  in  the  investigation  of  a  claim  against  the  United  States,  now 
pending  in  the  Court  of  Claims,  in  the  name  of  John  Skirving  vs. 
The  United  States. 

First  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry;  and  whether,  and  in  what  de- 
gree, you  are  related  to  the  claimant? 

Answer.  My  name  is  Edward  Clark;  my  occupation,  architect;  my 
age  is  thirty-five  years;  my  residence  the  past  year,  Washington  city; 
I  have  no  interest,  direct  nor  indirect,  in  the  claim  which  is  the 
subject  of  inquiry,  and  am  in  no  degree  related  to  the  claimant. 

First  interrogatory  by  B.  B.  French,  esquire,  counsel  for  the  claim- 
ant Will  you  read  the  first  item  of  charge  by  Mr.  Skirving,  relative 
to  the  converting  of  the  old  jail  into  a  lunatic  asylum,  and  give  your 
opinion  as  to  the  value  of  the  services  there  charged. 
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Answer.  I  consider  the  charge  reasonable. 

2d  interrogatory.  Will  you  examine  the  six  items  of  charge  made 
by  Mr.  Skirving  under  date  of  October  14,  1853,  amounting  in  the 
aggregate  to  $896  75,  and  say  whether  you  think  such  charges 
reasonable? 

Answer.  I  have  examined  them,  and  I  consider  the  said  charges 
reasonable. 

The  deputy  solicitor  has  no  questions  to  ask. 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  of  any 
other  matter  relative  to  the  claim  in  question?     If  you  do,  state  it. 
Answer.  Nothing  of  importance. 

EDWARD  CLARK. 

Sworn  to  and  subscribed  before  me  this  fifth  day  of  January,  1861. 

EDM.  P.  BROWN, 

Commisaumer. 


in  the  court  of  claims. 

John  Skirving  vs.  The  United  States. 

Testimony  of  Thomas  U.  Walter,  esq.,  for  the  claimant,  taken  before 
Edmund  F.  Brown,  commissioner  for  the  District  of  Columbia. 

District  op  Columbia,  County  of  Washington,  as : 

On  the  fifth  day  of  January,  A.  D.  eighteen  hundred  and  sixty-one, 
personally  came  Thomas  U.  Walter,  esq.,  the  witness  within  named, 
and,  after  having  been  first  affirmed  to  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  the  questions  contained  in  the  within  depo- 
sition were  written  down  by  the  commissioner,  and  then  proposed  by 
him  to  the  witness;  and  the  answers  thereto  were  written  down  by 
the  commiysioner  in  the  presence  of  the  witness,  who  then  subscribed 
the  deposition  in  the  presence  of  the  commissioner. 

The  adverse  party  was  notifled,  did  attend,  and  did  not  object. 

EDM.  F.  BROWN, 
Commissioner  of  the  Court  of  Claims. 

Fees  of  witness :  none. 

Commissioner's  fees: 

Taking  testimony — SJ  pages,  700  words,  at  10c. $1  40 

Administering  affirmation * 10 
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The  deposition  of  Thomas  U.  Walter,  esq.,  taken  at  the  request  of 
the  claimant,  at  the  solicitor's  office  of  the  Court  of  Claims,  before 
Edmund  F.  Brown,  commissioner  for  the  District  of  Columbia,  to 
be  used  in  the  investigation  of  a  claim  against  the  United  States, 
now  pendifig  in  the  Court  of  Claims,  in  the  name  of  John  Skirving 
vs.  United  states. 

First  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry;  and  whether,  and  in  what  de- 
gree, you  are  related  to  the  claimant. 

Answer.  My  name  is  Thomas  U.  Walter;  my  occupation,  architect; 
™y  8ige  is  fifty-six  years;  my  residence  the  past  year,  Washington 
city;  I  have  no  interest,  direct  nor  indirect,  in  the  claim  which  is  the 
subject  of  inquiry,  and  am  in  no  degree  related  to  the  claimant. 

First  interrogatory  by  B.  B.  French,  esq.,  counsel  for  the  claimant. 
Do  you  know  anything  about  the  putting  up  of  the  gas  fixtures  in  the 
rotunda  of  the  Capitol  several  years  ago;  and  if  so,  who  superintended 
that  work  ? 

Answer.  They  were  put  up  under  orders  of  Captain  Easby,  Com- 
missioner of  Public  Buildings,  who  consulted  me  frequently  upon  the 
subject.  They  were  designed  by  John  Skirving,  and  put  up  under 
his  superintendence. 

2d  interrogatory.  Will  you  read  the  first  item  of  charge  by  Mr. 
Skirving,  relative  to  the  converting  of  the  old  jail  into  a  lunatic  asylum, 
and  give  your  opinion  as  to  the  value  of  the  services  there  charged  ? 

Answer.  I  have  never  seen  the  plans  ;  don't  know  what  was  done  ; 
but,  judging  from  the  size  of  the  building  and  the  work  necessary  to 
be  done  to  convert  the  said  jail  into  a  lunatic  asylum,  I  am  of  opinion 
that  the  charge  he  has  made  is  less  than  half  what  such  a  service 
would  be  worth. 

3d  interrogatory.  Will  you  examine  the  six  items  of  charge  made 
by  Mr.  Skirving  under  date  of  October  14,  1853,  amounting  in  the 
aggregate  to  $896  75,  and  say  whether  you  think  such  charges  rea- 
sonable ? 

Answer.  I  believe  the  charges  to  be  reasonable.  I  know  nothing 
of  the  particulars,  however,  of  the  second  and  fifth  items  ;  but  the 
services  therein  stated  could  not  be  performed  properly  at  less  cost. 
As  to  the  remaining  four  items,  I  have  some  knowledge  of  Mr.  Skir- 
ving having  been  employed  to  execute  the  work,  as  I  was  frequently 
consulted  upon  the  subject,  both  by  the  Commissioner  of  Public 
Buildings  and  by  Mr.  Skirving  himself. 

The  deputy  solicitor  has  no  questions  to  ask. 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  of  any 
other  matter  relative  to  the  claim  in  question?     If  you  do,  state  it. 

Answer.  I  do  not. 

THO.  U.  WALTER. 

AfSrmed  and  subscribed  before  me  this  5th  day  of  January,  1861, 

EDM.  F.  BROWN^  Commissumer. 

Bep.  C.  C,  280 2 
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Tbbasubt  Departkent, 
Regiater^a  Office^  November  17,  1858. 

Sir:  I  find  from  an  examination  of  several  of  the   accounts   of 
William  Nolan,  Commissioner  of  Public  Buildings  in  1842  and  1843, 
the  name  of  Nicholas  L.  Queen  as  superintendent. 

Also  in  the  accounts  of  William  Easby,  Commissioner,  &c.,  in  1851 
and  1852,  George  W.  Harkness,  George  White,  Robert  Brown,  R. 
H.  Stewart,  and  0.  J.  Prather  appear  from  the  pay-rolls  to  have 
acted  as  superintendents. 

The  name  of  John  Skirving  is  not  found  upon  the  pay-rolls  of  the 
accounts  examined,  during  the  time  above  mentioned. 
Very  respectfully,  your  obedient  servant, 

F.  BIGGER,  Register. 
D.  Ratcliffb,  Esq., 

Assistant  Solicitor  Court  of  Claims. 


Treasury  Department, 
Register* s  Offixye^  November  19,  1858. 

Sir:  In  reply  to  your  inquiry  of  this  date  I  have  to  inform  you 
that  it  appears  from  the  accounts  of  Wm.  Nolan,  Commissioner  of 
Public  Buildings,  on  file  in  this  office,  that  the  payments  made  to 
David  A.  Gardner,  contractor  for  converting  the  old  jail  in  the  city 
of  Washington  into  an  insane  hospital,  in  1842-'43,  were  made  on  the 
certificates  of  Nicholas  L.  Queen,  as  superintendant,  and  that  the 
name  of  John  Skirving  is  not  subscribed  to  any  of  the  certificates. 
Very  respectfully,  your  obedient  servant, 

F.  BIGGER,  Register. 
D.  Ratcliffe,  Esq., 

Assistant  Solicitor  Court  of  Claims. 


Deposition  qf  Robert  Wood. 

in  the  unfted  states  court  of  claims. 

John  Skirving  vs.  The  United  States. 

Interrogatories  to  be  proposed  to  Robert  Wood,  of  Philadelphia, 
a  witness  for  the  United  States: 

1.  Did  you  prepare  the  designs  and  dra\ving  patterns  of  lamp- 
stands,  brackets,  and  shields  for  the  President's  House,  at  Washing- 
ton, in  or  about  the  year  1852;  if  yea,  by  whom  were  you  employed 
to  do  such  work? 

2.  Had  John  Skirving  any  agency  in  getting  up  such  designs  and 
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drawiDga ;  if  yea,  what  agency,  and  by  whom  was  he  employed  and 
compensated,  by  yon  or  by  the  government? 

3.  Did  you  also  furnish  cast-iron  lamp-stands,  to  be  placed  in  front 
of  the  President's  House,  or  elsewhere;  if  yea,  by  whom  were  you 
employed  to  furnish  said  lamp-stands? 

4.  Had  John  Skirving  any  agency  in  procuring  said  lamp-stands ; 
if  yea,  what  agency,  and  by  whom  was  he  employed  and  compensated, 
by  you  or  by  the  government? 

5-  Are  you,  or  were  you  then,  a  member  of  the  firm  of  Wood  and 
Cornelius  ? 

JOHN  D.  Mcpherson, 

Depvty  Solicitor. 
Cross-interrogatories  to  Robert  Wood^  of  Philadelphia, 

Gross-interrogatory  1.  Did  not  John  Skirving  apply  to  you  in  1852 
to  make  patterns  from  drawings  furnished  by  him  for  lamp-stands, 
brackets,  and  shields,  for  lighting  in  front  of  the  President's  House, 
the  Capitol,  and  Patent  Office,  said  Skirving  acting  as  the  agent  or 
employe  of  William  Easby,  Commissioner  of  Public  Buildings? 

Cross-interrogatory  2.  Had  you  at  the  time,  or  have  you  since  had, 
any  direct  evidence  that  Mr.  Skirving  was  authorized  by  the  Com- 
missioner to  act  for  him,  or  as  his  agent,  in  procuring  said  patterns; 
and  if  so,  what  evidence? 

Cross-interrogatory  3.  Did  you  make  the  patterns  thus  applied  for; 
and  if  so,  who  paid  you  for  them? 

Cross-interrogatory  4.  Did  you  see  Mr.  Easby  after  said  patterns 
were  furnished,  and  did  he  admit  that  Mr.  Skirving  acted  as  his  agent 
in  procuring  said  patterns? 

Cross-interrogatory  5.  Did  Mr.  Skirving  ever  pay  you  for  any  work 
done  by  you  for  the  Commissioner  of  Public  Buildings? 

B.  B.  FRENCH, 

Attorney  for  Petitioner. 


Deposition  of  Robert  Wood,  a  witness  produced,  sworn,  and  exam- 
ined on  the  eleventh  day  of  May,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-nine,  before  Samuel  C.  Perkins, 
of  the  city  of  Philadelphia,  State  of  Pennsylvania,  one  of  the  com- 
missioners appointed  by  thie  Court  of  Claims  to  take  testimony  to 
be  used  in  the  investigation  of  claims  against  the  United  States 
before  said  court,  to  be  used  in  the  investigation  of  a  claim  against 
the  United  States,  now  pending  in  the  said  court,  in  the  name  of 
John  Skirving. 

Robert  Wood,  a  witness  produced,  sworn,  and  examined  on  the 
part  of  the  United  States,  deposeth  as  follows: 

My  name  is  Robert  Wood;  my  occupation  is  that  of  an  iron-founder; 
my  age  is  forty-five;  my  place  of  residence  for  the  past  year  has  been 
on  the  north  side  of  Spring  Garden  street,  between  Broad  and  Thir- 
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teenth,  in  the  fourteenth  ward  of  the  city  of  Philadelphia.  I  have 
no  interest  direct  or  indirect  in  the  claim  which  is  the  subject  of  in- 
quiry; I  am  not  related  to  the  above  claimant  in  any  degree  what- 
ever; and — 

1.  To  the  first  interrogatory  he  answers  and  says: 

I  did  prepare  the  designs  and  drawing  patterns  of  lamp-stands, 
brackets,  and  shields  for  the  President's  House  at  Washington  in  or 
about  the  year  1852.  I  was  employed  to  do  this  work  by  the  above 
claimant,  John  Skirving. 

2.  To  the  second  interrogatory  he  answers  and  says: 

John  Skirving  made  some  sketches,  and  we  got  the  drawings  up 
and  submitted  them  to  him,  and  he  approved  of  them,  and  gave  us 
the  ordeis  to  execute  them.  We  made  all  the  drawings.  I  do  not 
know  by  whom  he  was  employed  and  compensated.  He  was  not  em- 
ployed and  compensated  by  me.  When  I  say  we,  I  do  not  mean  to 
say  I  had  any  partner  at  that  time.  I  mean  the  matters  were  done 
in  my  establishment. 

3.  To  the  third  interrogatory  he  answers  and  says: 

I  also  furnished  cast-iron  lamp-stands,  to  be  placed  in  front  of  the 
President's  House  and  elsewhere.  I  think  what  were  not  used  in 
front  of  the  President's  House  were  placed  in  the  grounds  attached 
to  the  Capitol.  I  think  I  have  seen  them  there.  I  was  employed 
to  furnish  said  lamp-stands  by  John  Skirving,  the  above  claimant. 

4.  To  the  fourth  inteyogatory  he  answers  and  says: 

The  said  John  Skirving  had  some  agency  in  procuring  said  lamp- 
stauds,  as  I  have  stated  in  my  answer  to  the  third  interrogatory.  I 
presume  he  was  employed  by  the  government.  Mr.  Easby  paid  the 
bill.  I  presume  Mr.  Skirving  had  authority  to  order  them.  He  was 
not  compensated  by  me,  except  that  when  the  job  was  done  and 
the  bill  paid,  he  claimed  a  percentage  on  the  amount  of  the  bill, 
which  I  paid  him.  The  amount  I  paid  him  as  such  commission  was 
one  hundred  and  five  dollars.  This  was  on  the  whole  bill  for  the 
lamp-posts,  brackets,  and  shields. 

5.  To  the  fifth  interrogatory  he  answers  and  says: 

There  never  was  any  such  firm  as  Wood  and  Cornelius.  Corne- 
lius's business  is  entirely  distinct  from  mine.  We  were  never  in 
partnership. 

1.  To  the  first  cross-interrogatory  he  answers  as  follows: 
The  said  John  Skirving  applied  to  me  in  1852  to  make  patterns 
for  lamp-stands,  shields,  and  brackets  for,  as  I  understood,  the  Presi- 
dent's House.  I  did  not  understand  that  any  were  for  the  Patent 
Office  or  Capitol,  although,  as  I  have  stated  in  my  answer  to  the 
third  interrogatory  in  chief,  some  of  the  stands  were  used  in  the 
Capitol  grounds.  Said  John  Skirving  brought  to  my  establishment 
some  little  sketches,  from  which  the  drawings  were  got  up  in  my  es- 
tablishment. He  was  there  ofi*  and  on  while  wo  were  getting  up  the 
drawings,  and  made  suggestions  from  time  to  time.  I  cannot  say 
whether  or  not  he  made  this  application  as  the  agent  or  employe 
of  William  Easby,  Commissioner  of  Public  Buildings.  I  did  not 
know  him  otherwise  than  as  John  Skirving,  supposing  that  he  had 
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Bnthority  from  some  branch  of  the  government  to  order  them.  I 
knew  that  he  was  concerned  in  some  way  with  the  buildings  in  Wash- 
ington, superintending  or  something,  and  I  did  not  inquire  into  his 
authority.  I  had  done  work  for  him  before  for  private  houses  there, 
and  did  not  hesitate  to  do  this  work  for  him. 

2.  To  the  second  cross-interrogatory  he  answers  and  says: 

I  had  not  at  the  time  any  direct  evidence  that  Mr.  Skirving  was 
authorized  by  the  Commissioner  to  act  for  him  or  as  his  agent  in  pro- 
curing said  patterns;  nor  have  I  had  any  such  evidence  since,  except 
that  I  should  judge  by  Mr.  Easby's  paying  the  bill  it  was  sufficient 
evidence  of  his  having  authorized  Mr.  Skirving  to  do  the  work. 

3.  To  the  third  cross  interrogatory  he  answers  and  says: 

I  made  the  patterns  thus  applied  for,  and  made  the  lamp-stands, 
brackets,  and  shields  from  them.  Mr.  Easby  paid  me  for  the  stands, 
brackets,  and  shields,  and  the  expense  of  getting  up  the  patterns 
was  included  in  the  bill,  but  not  as  a  separate  charge,  I  think;  it 
may  have  been  so. 

4.  To  the  fourth  cross-interrogatory  he  answers  and  says: 

I  never  saw  Mr.  Easby  till  I  went  on  to  Washington  to  get  my  bill 
settled.  There  was  a  difficulty  about  the  amount  of  it,  and  I  had  to 
make  a  deduction  from  it,  and  Mr.  Easby  then  paid  it.  I  can't  now 
recollect  or  say  whether  anything  was  said  about  Mr,  Skirving  or 
not — whether  his  name  was  mentioned  or  not. 

5.  To  the  fifth  cross-interrogatory  he  answers  and  says: 

Mr.  Skirving  never  paid  me  for  any  work  done  by  me  for  the  Com- 
missioner of  Public  Buildings. 
And  in  conclusion  he  says: 

I  do  not  know  of  any  other  matter  relative  to  the  claim  in  question. 

ROBERT  WOOD. 

State  of  Pennsylvania,  City  of  PhUaddphta^  88  : 

On  this  eleventh  day  of  May,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  fifty -nine,  personally  came  Robert  Wood,  the 
witness  above  named,  and  after  having  been  first  sworn  to  tell  the 
truth,  the  whole  truth,  and  nothing  but  the  truth  relative  to  the 
cause  in  which  he  was  to  testify,  the  interrogatories  and  cross- 
interrogatories  hereunto  annexed  were  severally  proposed  to  the 
witness  by  the  commissioner,  and  the  answers  thereto  were  written 
down  by  the  commissioner  in  the  presence  of  the  witness,  who  then 
subscribed  the  deposition  in  the  presence  of  the  commissioner.  The 
deposition  of  Robert  Wood  was  taken  at  the  request  of  the  United 
States,  to  be  used  in  the  investigation  of  a  claim  against  the  United 
States,  now  pending  in  the  Court  of  Claims  in  the  name  of  John 
Skirving;  the  parties  consenting  to  the  above  deposition  being  taken 
as  above,  without  reference  to  the  rules  of  said  court  respecting  no- 
tice, as  is  evidenced  by  the  adverse  party  having  filed  his  cross- 
interrogatories  as  the  same  are  hereto  annexed. 

SAMUEL  C.  PERKINS, 
Commissioner  Court  of  Claims, 

Fees  of  witness,  $1  50. 

Commissioner's  fee,  $5. 
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Deposition  of  Bcbert  Comdiua. 

IN  THE  CX)UBT  OF  CLAIMS. 

John  Skibving  vs.  The  United  States. 

Interrogatories  to  be  proposed  to  one  or  more  members  of  the  firm 
of  Cornelius,  Baker  A  Co.,  of  Philadelphia,  witnesses  for  the  United 
States. 

1.  Did  your  firm  furnish  the  gas  brackets  and  gas  burners  for  light- 
ing the  rotunda  of  the  Capitol  at  Washington  ;  if  so,  who  prepared 
the  drawings  and  the  patterns,  and  who  delivered  the  drawings  and 
patterns  to  you  ? 

2.  Had  John  Skirving  any  agency  in  preparing  the  drawings  or 
the  patterns  for  the  brackets  and  burners,  or  had  he  any  agency  in 
employing  your  firm  to  execute  the  work ;  if  yea,  did  he  charge  or 
receive  any  compensation  from  you  for  any  service  in  or  about  said 
work? 

S.  Do  .you  know  by  whom  said  fixtures  were  put  up  ;  if  yea,  bad 
John  Skirving  any  agency,  and  if  any,  what  agency,  in  putting  them 
up? 

J.  D.  Mcpherson, 

Deputy  SdUdtor. 

Cross-interrogatories  to  Cornelius,  Baker  dk  Co.  PhUaddpTiia. 

Cross-interrogatory  1.  Did  not  John  Skirving  apply  to  you,  in 
1851,  to  make  patterns,  from  drawings  furnished  by  him,  for  brackets 
to  be  placed  in  the  rotunda  of  the  Capitol,  for  lighting  the  same  with 
gas,  and  for  making  the  brackets  themselves  from  those  patterns,  as 
the  agent  or  employe  of  William  Easby,  Commissioner  of  Public 
Buildings  ? 

Cross-interrogatory  2.  Had  you  at  the  time,  or  have  you  since  had, 
any  direct  evidence  thai  Mr.  Skirving  was  authorized  by  the  Com- 
missioner to  act  for  him,  or  as  his  agent,  in  procuring  said  work ; 
and  if  so,  what  evidence  ? 

Cross-interrogatory  3.  Did  not  said  Skirving  apply  to  you,  in  the 
same  capacity  of  agent  or  employe  of  the  Commissioner,  in  1852,  to 
furnish  large  lanterns  for  lighting  in  front  of  the  President's  House, 
the  front  of  the  Capitol,  and  the  Patent  OflSce  ? 

Cross-interrogatory  4.  Did  you  perform  the  work  thus  applied  for 
by  Mr.  Skirving  ;  and  if  so,  who  paid  you  for  so  doing  ? 

Cross-interrogatory  5.  Did  not  William  Easby,  Commissioner  of 
Public  Buildings,  state  to  you  that  Mr.  Skirving  employed  you,  acting 
as  his  agent,  to  furnish  the  fixtures  mentioned  in  the  foregoing  in- 
terrogatories ;  and  did  not  the  Commissioner  write  you  on  the  subject? 

B.  B.  FRENCH, 
Attorney  for  petitioner. 
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Deposition  of  Robert  Cornelins,  a  witness  produced,  aflSrmed,  and 
examined,  on  the  twentieth  day  of  May,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-nine,  before  Samuel  C. 
Perkins,  of  the  city  of  Philadelphia,  State  of  Pennsylvania,  one  of 
the  commissioners  appointed  by  the  Court  of  Claims  to  take  testi- 
mony to  be  used  in  the  investigation  of  claims  against  the  United 
States  before  said  court,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States,  now  pending  in  the  said  court,  in  the 
name  of  John  Skirving. 

Robert  Cornelius,  a  witness  produced,  affirmed,  and  examined  on 
the  part  of  the  United  States,  deposeth  as  follows  : 

My  name  is  Robert  Cornelius  ;  I  am  one  of  the  firm  of  Cornelius  & 
Baker,  of  Philadelphia  ;  my  occupation  is  manufacturer  of  gas  fixtures, 
lamps,  &c.  ;  my  age  is  fifty ;  my  place  of  residence  the  past  year  has 
been  No.  1027  Arch  street,  in  the  city  of  Philadelphia.  I  have  no 
interest,  direct  or  indirect,  in  the  claim  which  is  the  subject  of  in* 
quiry.  I  am  not  related  to  the  above  claimant  in  any  degree  what- 
ever ;  and 

1.  To  the  first  interrogatory  he  answers  and  says  :  Our  firm  fur- 
nished the  gas  fixtures  for  lighting  the  pictures  in  the  rotunda  of  the 
Capitol  at  Washington.  I  think  we  furnished  the  whole  thing  com- 
plete. I  am  certain  as  to  the  part  which  we  term  strictly  the  bracket 
and  the  burners.  I  am  not  positive  whether  we  furnished  the  part 
which  projects  immediately  from  the  wall  and  supports  what  we  would 
term  the  bracket  or  ornamental  part.  This  part,  projecting  imme- 
diately from  the  wall,  would  be  of  iron,  to  be  strong ;  the  bracket 
would  be  of  brass.  We  may  have  furnished  them  both,  but  I  cannot 
speak  positively  as  to  the  iron  part.  John  Skirving  furnished  the 
drawings,  and  delivered  them  to  us,  and  we  prepared  the  patterns. 

2.  To  the  second  interrogatory  he  answers  and  says  :  John  Skirving 
prepared  the  drawings  for  the  brackets  and  burners,  and  carried  on 
most  of  the  correspondence,  and  we  received  the  order  by  letter  from 
William  Easby,  December  10,  1851,  and  repeated  by  John  Skirving 
in  a  letter  dated  December  12,  1851.  Copies  of  these  two  letters, 
marked  respectively  A  and  B,  are  hereto  annexed.  John  Skirving 
had  no  agency  in  preparing  the  patterns  ;  he  had  nothing  to  do  with 
them.  He  did  not  charge  nor  did  he  receive  any  compensation  from 
the  firm  for  any  service  in  or  about  said  work. 

3.  To  the  third  interrogatory  he  answers  and  says  :  I  do  not  re- 
member by  whom  said  fixtures  were  put  up  ;  but  I  am  disposed  to 
think  it  was  not  done  by  us,  though  we  may  have  done  it.  I  have 
no  sources  of  information  from  which  I  can  ascertain  positively  on 
this  subject. 

1.  To  the  first  cross-interrogatory  he  answers  and  says:  Yes,  he  did. 

2.  To  the  second  cross-interrogatory  he  answers  and  says:  We 
have  no  direct  evidence  that  Mr.  Skirving  was  authorized  by  the 
Commissioner  to  act  for  him  or  as  his  agent  in  procuring  said  work, 
except  what  is  furnished  by  the  letters  and  correspondence,  and  the 
fact  that  the  bill  for  the  work  was  paid  by  Mr.  Easby. 
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3.  To  the  third  cross- interrogatory  he  answers  and  says:  Mr. 
Skirving  did  apply  to  us  as  inquired  of  in  this  cross-interrogatory. 

4.  To  the  fourth  cross-interrogatory  he  answers  and  says:  We  per- 
formed the  work  thus  applied  for  by  Mr.  Skirving,  and  were  paid  for 
the  same  by  Mr.  Easby,  the  Commissioner. 

5.  To  the  fifth  cross-interrogatory  he  answers  and  says :  I  have  no 
recollection  of  William  Easby,  Commissioner  of  Public  Buildings, 
stating  to  us  that  Mr.  Skirving  employed  us,  acting  as  his  agent,  to 
furnish  the  fixtures  mentioned  in  the  foregoing  interrogatories.  The 
Commissioner  did  write  us  on  the  subject  the  letters  I  have  mentioned 
in  my  answer  to  the  second  interrogatory-in-chief  and  others. 

And,  in  conclusion,  he  states: 

I  do  not  know  of  any  other  matter  relative  to  the  claim  in  question, 
except  that  I  remember  Skirving  was  at  the  factory  while  the  work 
was  in  progress,  to  see  how  it  was  getting  on. 

And  I  further  know  that  the  correspondence,  copies  of  which  are 
hereto  annexed,  marked  exhibits  C,  to  ,  inclusive,  was  carried 

on  between  our  firm  and  said  Skirving  and  Easby.    The  letters,  copies 
of  which  are  annexed,  are  all  we  can  find  on  the  subject. 

ROBERT  CORNELIUS. 

State  of  Pennsylvania, 

City  of  Philadelphia,  as: 

On  this  twentieth  day  of  May,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-nine,  personally  came  Robert  Cornelius,  the 
witness  above  named,  and,  after  having  been  first  affirmed  to  tell  the 
truth,  the  whole  truth,  and  nothing  but  the  truth  relative  to  the  cause  in 
which  he  was  to  testify,  the  interrogatories  hereunto  annexed  were 
severally  proposed  to  the  witness  by  the  commissioner,  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the  pres- 
ence of  the  witness,  who  then  subscribed  the  deposition  in  the  presence 
of  the  commissioner. 

The  deposition  of  Robert  Cornelius  was  taken  at  the  request  of  the 
United  States,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States,  now  pending  in  the  Court  of  Claims,  in  the  name  of 
John  Skirving;  the  parties  consenting  to  the  above  deposition  being 
taken  as  above,  without  reference  to  the  rules  of  said  court  respecting 
notice,  us  is  evidenced  by  the  adverse  party  having  filed  the  cross- 
interrogatories,  as  the  same  are  hereto  annexed. 

SAMUEL  C.  PERKINS,  [seal.] 

Commissioner  Court  of  Claims. 

Commissioner's  fees,  $10. 


A. 

May  20,  1859. 

This  is  exhibit  A,  referred  to  by  Robert  Cornelius  in  his  deposition 
hereto  annexed,  in  the  case  of  John  Skirving  vs.  The  United  States. 

SAMUEL  C.  PERKINS, 

Commissioner  Court  of  Claims. 
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Office  Commissioner  of  Public  Buildings, 

December  10,  1851. 

Dear  Sirs:  Yours  of  yesterday  has  been  received.     In  regard  to 
the  ornaments  for  the  gas  burners  in  the  rotunda  of  the  Capitol  you 
must  use  your  own  judgment.    If  you  have  none  you  deem  suitable, 
make  such  as  are;  a  few  weeks  will  make  no  di£ference. 
Very  respectfully,  yours, 

WILLIAM  EASBT, 
Commissioner  (f  Public  Buildings. 

Please  send  on  the  burners  at  your  earliest  convenience. 

W.  B. 
Messrs.  Cornelius  &  Co., 

Philadelphia, 


B. 

May  20,  1859. 

This  is  exhibit  B,  referred  to  by  Robert  Cornelius  in  his  deposi- 
tion hereto  annexed,  taken  before  me  in  the  case  of  John  Skirving 
vs.  The  United  States. 

SAMUEL  C.  PERKINS, 

Commissioner  Court  of  Claims. 

Washington,  December  12,  1851. 

GentXiEMEn:  Your  letter  came  to  hand.  I  showed  it  to  the  Com- 
missioner, who  wishes  you  to  make  the  ornaments  referred  to  at 
your  earliest  convenience.  I  have  sent  you  a  rough  sketch  of  a  lan- 
tern or  lamp  to  be  made  eight-square,  ornamented  in  something  of 
the  style  of  those  round  Washington  Square.  We  shall  want  not  less 
than  ten  of  this  large  size.  The  drawing  of  candelabra  I  think  of 
getting  Wood  to  have  it  carved  and  made  in  iron.  We  shall  also  want 
some  brackets;  I  will  send  you  asketoh. 
Yours,  respectfully, 


JOHN  SKIRVING, 


Messrs.  Cobneliub  &  Co. 


C. 

Mat  20,  1859. 

This  is  exhibit  C,  referred  to  by  Robert  Cornelius  in  his  deposition 
hereto  annexed,  taken  before  me  in  the  case  of  John  Skirving  vs.  The 
United  States. 

SAMUEL  0.  PERKINS, 

Commissioner  Court  of  Claims. 
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Washington,  May  19,  1851. 

Gentlemen:  The  Commissioner  of  Public  Buildings  wishes  me  to 
Write  to  you  and  send  you  a  plan  of  a  burner  suitable  for  lighting  up 
the  rotunda.     Enclosed  I  have  given  you  a  rough  sketch  of  a  burner, 
something  of  the  character  of  the  scroles  in  the  panels  of  the  room. 
The  bracket  will  be  above  the  painting,  to  answer  the  purpose  of 
lighting  them  as  well  as  the  room.     They  should  be  massive,  as  they 
are  something  near  twenty  feet  from  the  floor,  and  project  three  feet 
six.     Have  you  anything  of  the  same  character  of  the  rough  sketch  ? 
It  might  be  as  well  to  send  me  a  sketch  as  early  as  you  can,  so  that  I 
can  decide  the  pattern,  as  the  Commissioner  is  desirous  of  finishing 
the  work  as  quick  as  possible. 
Respectfully, 

JOHN  SKIRTING. 

Messrs.  Cornelius.  • 


D. 

May  20,  1859. 

This  is  exhibit  D,  referred  to  by  Robert  Cornelius  in  his  deposition 
hereto  annexed,  taken  before  me  in  the  case  of  John  Skirving  vs.  The 
United  States. 

SAMUEL  C.  PERKINS, 

Commissumer  Court  of  Claims. 

Washington,  June  10,  1851. 

Gentlemen:  A  few  days  ago  I  sent  you  a  sketch  or  design  for  a 
bracket.     I  now  write  to  inquire  when  you  will  get  them  finished. 
The  Commissioner  was  inquiring  about  it  this  morning.    Let  me  hear 
from  you  at  your  earliest  convenience,  and  oblige 
Yours,  respectfully, 

JOHN  SKIRVING» 
Messrs.  Cobnelius. 

Direct  to  William  Easby,  Commissioner  of  Public  Buildings,  Wash- 
ington, D.  C,  for  J.  Skirving. 


E. 

Mat  20,  1859. 

This  is  exhibit  E,  referred  to  by  Robert  Cornelius  in  his  deposition 
hereto  annexed,  taken  before  me  in  the  case  of  John  Skirving  vs.  The 
United  States. 

SAMUEL  C.  PERKINS, 

Commissioner  Court  of  Claims. 
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Washington,  November  23,  1851. 

Gentlemen:  Yours  of  the  22d  came  to  hand.    These  eight  brackets 
jou.  will  please  for  each  as  soon  as  yo  n  can,  and  oblige 

Tours,  respectfully, 

J  OHN  SKIRTING. 
Messrs.  Cobnelius. 


P. 

Mat  20,  1859. 

This  is  exhibit  P,  referred  to  by  Robert  Cornelius  in  his  deposition 
taken  before  me  in  the  case  of  John  Skirving  vs.  The  United  States, 
and  hereto  annexed. 

SAMUEL  0.  PERKINS, 

Commissioner  Court  of  Claims. 

Office  op  the  Commissioner  op  Pubuc  Buildings. 

Dbas  Sibs:  Will  you  please  to  send  to  this  office  three  hundred  gas 
burners  for  street  lamps,  of  such  pattern  and  capacity  as  you  may 
deem  most  suitable.  Send,  also,  a  pattern  of  your  most  approved 
hntems  for  street  lamps,  with  the  prices  affixed,  if  made  of  copper. 
Send  the  ornaments  for  the  gas  lights  in  the  rotunda  at  the  Capitol, 
and  a  bill  of  the  whole,  that  it  may  be  settled  before  the  close  of  the 
year. 

I  am,  respectfully,  your  obedient  servant, 

WILLIAM  EASBY, 
Commissionjer  <^  FuhLic  Buildings. 
Messrs.  Cornelius  &  Company, 

FhUaddphiaf. 

[Received  December  8,  1851.] 


G. 

May  20,  1859. 

This  is  exhibit  G,  referred  to  by  Robert  Cornelius  in  his  deposition 
taken  before  me  in  the  case  of  John  Skirving  vs.  The  United  States, 
and  hereto  annexed. 

SAMUEL  C.PERKINS, 

Commissioner  Court  of  Claims. 

Washington,  January  10,  1851. 

Friend  Robert:  Enclosed  I  have  sent  you  a  tracing  of  the  lanterns 
for  the  President's  House.  We  will  want  say  twenty.  Make  the 
glass  straight.     Any  information  you  will  get  from  Wood,  iron  railing 
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maker,  Ridge  road,  who  is  making  the  patterns  for  the  iron  work.  I 
forgot  to  mention  to  yon  that  I  want  the  straps  that  are  to  hold  the 
ornaments  on  the  brackets  in  the  rotunda  should  be  gilt,  as  the  rod  is* 


The  arrangement  of  the  raising  the  top  higher,  and  the  amount  of 
air  openings,  you  will  be  the  best  judge. 
Yours,  respectfully, 

JOHN  SKIRVING. 

All  letters  address  for  me  through  the  Commissioner  of  Public 
Buildings. 
Robert  Cornelius,  Esq. 


H. 

Mat  20,  1859. 

This  is  exhibit  H,  referred  to  by  Robert  Cornelius  in  his  deposition 
hereto  annexed,  taken  before  me  in  the  case  of  John  Skirviug  vs.  The 
United  States. 

SAMUEL  C.  PERKINS, 

Commissumer  Court  of  Claims. 

Office  of  Commissioner  of  Public  Buildings, 

Washington,  July  12,  1852. 

Gentlemen:  I  have  your  account  dated  10th  instant.  It  contains 
two  pendants  which  are  for  the  Patent  OflSce  building;  and  the  appro- 
priation for  that  building  being  exhausted,  I  am  unable  to  pay  for 
them  just  now.  I  have  made  a  bill,  and  enclose  it,  for  the  remaining 
items,  amounting  to  $153  50;  and  for  which  sum  you  will  find  enclosed 
a  bank  check.  Please  receipt  the  bill  and  enclose  it  to  me  by  return 
maU. 

Very  respectfully,  your  obedient  servant, 

WILLIAM  EASBY, 
Commissioner  of  PuUic  Buildings. 

Messrs.  Cobnelius,  Baeeb  &  Co. 


I. 

Mat  20,  1859. 

This  is  exhibit  I,  referred  to  by  Robert  Cornelius  in  his  deposition 
hereto  annexed,  taken  before  me  in  the  case  of  John  Skirving  vs.  The 
United  States. 

SAMUEL  C.  PERKINS, 

Commissioner  Court  (f  Claims. 
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Washington,  August  11,  1852. 

Gentlemen:  Mr.  Wood  tells  me  yon  have  finished  the  lanterns  and 
fixings.     It  is  desirable  that  they  should  be  sent  at  once,  as  Mr.  Wood 
has  sent  his  part  of  the  work.     Direct  to  me  at  Washington. 
Yours,  respectfully, 

JOHN  SKIRTING. 
Messrs.  Cornelius  &  Co. 


J. 

Hay  20,  1859. 

This  is  exhibit  J,  referred  to  by  Robert  Cornelius  in  his  deposition 
hereto  annexed,  taken  before  me  in  the  case  of  John  Skirving  vs.  The 
United  States. 

SAMUEL  C.  PERKINS, 

Commissioner  Court  of  Claims. 

Deab  Sib:  I  wrote  you  a  day  or  two  since  about  finishing  the  lamp 
by  making  the  burners  five  to  each  lamp,  with  stop-cocks  to  each 
burner.  Did  you  receive  the  letter  ?  If  so,  answer  it.  The  Com- 
missioner wishes  to  hear  about  them — ^when  they  will  be  done;  and 
let  me  hear  from  you  by  return  mail. 
Yours,  respectfully, 

JOHN  SKIRTING. 
Mr.  Robert  Cornelius. 

Inquiries  are  made  what  those  lanterns  can  be  bought  at  by  several 
persons.     Give  me  the  price. 


K. 

Mat  20,  1859. 

This  is  exhibit  K,  referred  to  by  Robert  Cornelius  in  his  deposition 
hereto  annexed,  taken  before  me  in  the  case  of  John  Skirving  vs.  The 
United  States. 

SAMUEL  C.  PERKINS, 

Commissioner  Court  of  Claims. 

Office  of  Commissioner  of  Public  Buildings, 

Washington^  October  29,  1852. 

Gentlemen:  Will  you  please  forward  me  all  accounts  which  you 
have  against  this  office  to  the  present  date  ? 
RespectfttUy,  your  obedient  servant, 

WILLIAM  EASBY, 
Commissioner  of  FvMic  Buildings* 
Messrs.  Cornelius,  Baker  &  Co. 

Please  to  add  a  copy  of  Mr.  Skirving' s  order  for  the  large  lamps. 
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L. 

May  20,  1859. 
This  is  exhibit  L,  referred  to  by  Robert  Cornelius  in  his  deposi- 
tion hereto  annexed,  taken  before  me  in  the  case  of  John  Skirving 
V8.  The  United  States. 

SAM'L  C.  PERKINS, 
Commissioner  Court  of  Claims. 

Philadelphia,  May  21,  1851. 

Dear  Sir:  Your  favor  of  the  19th  instant  has  been  received.  We 
have  no  branch  on  hand  longer  than  two  feet,  and  such  as  we  have 
are  entirely  too  light  for  the  purpose  named.  As  you  are  on  the 
spot,  and  know  what  kind  of  style  and  ornament  would  be  appropri- 
ate, and  besides  have,  as  we  know,  considerable  taste  in  such  mat- 
ters, we  would  recommend  that  you  make  an  exact  drawing  of  the 
bracket  desired,  and  on  receiving  it  we  will  be  enabled  to  name  the 
price  and  the  time  required  to  get  them  up. 

As  pattern  making  is  a  slow  process,  as  you  are  aware,  it  would  be 
well  to  put  up  temporary  branches  of  iron  tubing,  so  that  the  light 
might  be  obtained  during  the  time  necessary  to  make  the  others. 

Tours,  very  respectfully, 

CORNELIUS  &  CO., 
Per  W.  A.  DUFF. 

Mr.  John  Skieveng,  Washington,  D.  C. 


M. 

May  20,  1859. 

•  This  is  exhibit  M,  referred  to  by  Robert  Cornelius  in  his  deposi- 
tion hereto  annexed,  taken  before  me  in  the  case  of  John  Skirving 
vs.  The  United  States. 

SAM'L  C.  PERKINS, 
Commissioner  Court  of  Claims. 

Philadelphia,  June  12,  1851. 

Dear  Sir:  The  drawings  and  your  letters  came  duly  to  hand,  and 
would  have  been  replied  to  at  once,  but  it  requires  some  consideration. 

The  patterns  j'ou  have  drawn  we  approve  of;  we  think  the  design 
good  and  graceful,  and  with  some  slight  variation  will  be  suitable  for 
the  place  they  are  to  occupy.  As  they  are  large  and  will  take  con- 
siderable amount  of  metal,  we  would  recommend  them  to  be  cast  of 
iron,  in  two  pieces,  with  the  iron  pipe  running  between  the  castings, 
and  then  artistic  bronze  color.  The  only  difficulty  in  the  way  of 
making  them  for  you  very  soon  is  the  time  that  will  be  required  to 
carve  the  patterns.  We  cannot  get  them  made  short  of  t^vo  months 
time,  and  then  it  will  take  about  one  month  longer  to  finish  the 
brackets.  We  would  be  pleased  to  promise  them  at  an  earlier  period, 
but  we  know  from  experience  that  pattern  making  is  very  tedious 
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work,  and  we  would  not  like  to  disappoint  after  promising  them. 
The  price  we  cannot  say.  We  have  been  trying  to  arrive  at  some 
estimate,  but  we  cannot,  not  having  ever  made  a  bracket  of  such 
dimensions.  We  have  recommended  them  to  be  made  of  iron,  be- 
cause we  know  they  will  look  well,  and  not  cost  near  so  much  as  if 
made  of  brass.  If  it  should  be  decided  by  Mr.  Easby,  Commissioner 
of  Public  Baildings,  to  have  the  brackets  made,  you  may  rest  assured 
we  will  conscientiously  charge  no  more  than  a  proper  price  for  them. 
If  we  had  the  patterns  made,  by  weighing  it  we  could  then  arrive  at 
some  estimate  of  the  price.     They  will  weigh  pretty  heavy. 

Yours,  respectfully, 

CORNELIUS  &  CO, 
Mr.  John  Skibving,  Washington,  D.  C. 


N. 

Mat  20,  1859. 

This  is  exhibit  N,  referred  to  by  Robert  Cornelius  in  his  deposi- 
tion hereto  annexed,  taken  before  me  in  the  case  of  John  Skirving 
r«.  The  United  States. 

SAM'L  C.  PERKINS, 
Commimoner  Court  of  Glaima, 

Philadelphia,  November  22,  1851. 

Dear  Sib:  We  have  your  favor  of  19th  instant,  and  have  also  received 
the  drawing.     Please  advise  us  how  many  of  the  ornaments  you  wish 
made.     We  do  not  recollect  that  the  number  was  named  before. 
Yours,  truly, 

CORNELIUS  &  CO., 
Per  W.  A.  DUFF. 
Mr.  John  Skirving,  Washington,  D.  C. 


0. 

Mat  20,  1859. 
This  is  exhibit  0,  referred  to  by  Robert  Cornelius  in  his  deposi- 
tion hereto  annexed,  taken  before  me  in  the  case  of  John  Skirving 

vs.  The  United  States. 

SAM'L  C.  PERKINS, 
Commissioner  Court  of  Claims. 

Philadelphia,  December  9,  1851. 

Dear  Sib:  We  have  your  favor  of  December  6,  and  will  with  much 
pleasure  execute  your  order  for  burners  and  sample  street  lantern. 

In  regard  to  the  ornaments  for  gas  lights  in  the  rotunda,  we  have 
been  hoping  to  find  something  amongst  our  finished  patterns  that 
would  answer,  but  cannot  find  anything  heavy  enough  to  answer  the 
description  given.     To  make  new  patterns  would  require  some  weeks. 
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Please  direct  us  whether  to  make  new  patterns,  or  to  nse  such  as 
we  have,  though  they  may  be  lighter.  Your  pleasure  in  the 
matter  shall  be  the  pleasure  of 

Yours,  truly, 

CORNELIUS  &  CO., 
Per  W.  A.  DUFF. 
Wm.  Easby,  Esq.,  Washington,  D.  C. 


P 

May  20,  1859. 

This  is  exhibit  P,  referred  to  by  Robert  Cornelius  in  his  deposition 
hereto  annexed,  taken  before  me  in  the  case  of  John  Skirving  vs. 
The  United  States. 

SAM'L  C.  PERKINS, 
Commissioner  Court  of  Claims. 

Philadelphia,  December  9,  1851. 

Dear  Sir:  We  have  delayed  answering  your  favor  in  regard  to  or- 
naments for  rotunda  brackets,  in  the  hope  that  we  might  find  among 
our  patterns  on  hand  such  as  would  suit  your  purpose.  In  this,  how- 
ever, we  have  failed,  not  having  any  heavy  enough  to  answer  your 
description.  It  would  require  some  weeks  to  get  up  new  patterns. 
Please  advise  us  on  the  subject.  We  have  a  communication  from 
Mr.  William  Easby,  Commissioner  of  Public  Buildings,  on  this  sub- 
ject, to  which  we  have  replied  to  the  same  purport  as  the  above. 
We  regret  the  necessity  of  delay  in  the  matter. 
Yours,  truly, 

CORNELIUS  &  CO., 
Per  W.  A.  DUFF. 
John  Skirving,  Esq.,  Washington,  D.  C. 


Q. 

May  20,  1859. 

This  is  exhibit  Q,  referred  to  by  Robert  Cornelius  in  his  deposition 
hereto  annexed,  taken  before  me  in  the  case  of  John  Skirving  vs. 
The  United  States. 

SAMUEL  C.  PERKINS, 
Commissioner  Court  of  Claims. 

PniLAnELPHiA,  July  13,  1852. 

Dear  Sir  :  Your  favor  of  July  12,  containing  check  for  one  hundred 
and  fifty-three  dollars  and  fifty  cents,  has  been  received,  for  which 
please  accept  our  thanks. 

Yours,  very  respectfully, 

CORNELIUS,  BAKER  &  CO., 
PerW.  A.  DUFF. 
Mr.  William  Easby, 

Commissioner  of  Public  Buildings,  Washington,  D.  C. 
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in  the  court  op  claims. 
John  Skibving  vs.  The  United  States. 

Testimony  of  John  Beese,  for  the  United  States,  taken  before  Ed- 
mund P.  Brown,  commissioner  for  the  District  of  Columbia. 

Disthict  op  Columbia,  County  of  Washington,  ss  : 

On  the  tenth  day  of  May,  A.  D.  eighteen  hundred  and  fifty-nine, 
personally  came  Captain  John  Beese,  the  witness  within  named,  and, 
after  having  been  first  sworn  to  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  the  questions  contained  in  the  within  deposi- 
tion were  written  down  by  the  commissioner,  and  then  proposed  by 
him  to  the  witness ;  and  the  answers  thereto  were  written  down  by 
the  commissioner  in  the  presence  of  the  witness,  who  then  subscribed 
the  deposition  in  the  presence  of  the  commissioner. 

The  adverse  party  was  notified,  did  not  attend,  but  sent  his  cross- 
interrogatories,  which  are  herein  contained. 

[L.  8.]  EDM.  P.  BBOWN, 

Commissioner  of  the  Court  of  Claims, 

Fee8  of  witness : 
Attendance  one  day,  at  $1  50  per  day f  1  50 


Commissioner's  fees : 

Taking  testimony — 5^  pages,  1, 250  words,  at  20  cts.  per  100  •  •     $2  50 
Serving  subpoena,  50  cents  ;  oath,  10  cents 60 
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The  deposition  of  Captain  John  Beese,  taken  at  the  request  of  John 
D.  McPherson,  esq.,  deputy  solicitor,  before  Edmund  P.  Brown, 
commissioner  for  the  District  of  Columbia,  to  be  used  in  the  inves- 
tigation of  a  claim  against  the  United  States,  now  pending  in  the 
Court  of  Claims,  in  the  name  of  John  Skirving  vs.  The  United 
States. 

First  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year ;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry;  and  whether,  and  in  what  de- 
gree, yon  are  related  to  the  claimant* 

Answer.  My  name  is  John  Beese;  my  occupation,  a  plumber  and 
fcas  fitter;  my  age  is  thirty-five  years;  my  residence  the  past  year, 
Washington  city;  I  have  no  interest,  direct  nor  indirect,  in  the  claim 
which  is  the  subject  of  inquiry,  and  am  in  no  degree  related  to  the 
claimant. 

Ist  interrogatory  by  the  deputy  solicitor.   Were  you  employed  in 
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the  years  1851  and  1852,  or  either  of  them,  in  putting  np  gas  fixtures 
for  lighting  the  rotunda  of  the  Capitol,  or  the  halls  of  the  Senate  and 
House  of  Representatives,  or  the  entrance  of  the  President's  Mansion, 
or  the  front  of  the  Capitol,  or  the  front  of  the  Patent  Office  ?  Please 
state  on  which,  if  any,  of  these  works  you  were  engaged. 

Answer.  I  was  employed  in  1851  and  1852  in  putting  up  gas  fix- 
tures for  lighting  the  rotunda  of  the  Capitol,  and  also  in  putting  up 
and  repairing  those  for  the  Senate  and  House  of  Representatives 
halls.  I  had  nothing  to  do  with  the  entrance  to  the  President's  Man- 
sion. I  also  put  up  some  lights  in  front  of  the  Capitol.  I  had  nothing 
to  do  with  the  front  of  the  Patent  Office  at  that  time,  but  about  the 
year  1856  or  1857  I  put  up  some  lamps  on  the  portico  of  the  east 
front  of  the  Patent  Office. 

2d  interrogatory.  By  whom  were  your  services  engaged  ?  Who 
gave  you  orders  in  regard  to  the  materials  and  character  of  the  work, 
the  mode  of  putting  up  fixtures,  and  the  places  where  they  were  to 
be  put?  Who  approved  the  work  when  done,  and  on  whose  certifi- 
cate did  you  draw  your  pay?  Answer  as  to  each  of  the  jobs  above 
specified. 

Answer.  My  services  were  engaged  by  Captain  Easby,  Commis- 
sioner of  Public  Buildings,  and  he  gave  me  general  orders  in  regard 
to  the  materials  and  character  of  the  work,  the  mode  of  putting  up 
fixtures,  and  the  places  where  they  were  to  be  put.  The  work  was 
approved  by  Captain  Easby,  and  my  bills  were  paid  by  him  without 
any  further  certificate. 

3d  interrogatory.  Did  you  see  Mr.  John  Skirving  superintending 
or  looking  at  the  work  which  you  were  executing  ?  Did  he  give  you 
any  directions  or  orders  in  regard  to  it  ?  Did  you  obey,  or  would 
you  have  obeyed,  his  orders  ?    What  was  he  doing  about  the  work  ? 

Answer.  I  saw  him  sometimes  looking  at  the  work  ;  I  never  thought 
him  a  superintendent,  but  supposed  he  was  only  a  spectator.  He 
made  some  suggestions,  but  no  directions  or  orders.  I  considered 
myself  the  superintendent,  and  was  paid  as  such,  and  should  not 
have  obeyed  any  orders  had  he  given  them.  I  believe  he  was  doing 
nothing  about  the  work. 

4th  interrogatory.  Did  you  work  by  contract,  or  by  the  day,  or 
piece  ? 

Answer.  Portions  of  the  work,  large  jobs,  were  done  by  contract, 
medium  jobs  by  the  day,  and  small  jobs  by  the  piece. 

5th  interrogatory.  Had  Mr.  Skirving  anything  to  do  with  your 
contract  or  engagement,  so  far  as  you  know;  if  yea,  what  had  he  to 
do  with  it  ? 

Answer.  He  had  nothing  to  do  with  it  in  any  shape  or  form. 

CrosS'interrogaiories  by  B.  B,   French^  Eaq,^  counsd  for  the  daimant. 

1st  cross-interrogatory.  Do  you  know  that  John  Skirving  was  em- 
ployed in  putting  up  gas  fixtures  in  the  rotunda  of  the  Capitol  at 
any  time  while  William  Easby  was  Commissioner  of  Public  Buildings  ? 

Answer.  I  do  not ;  he  never  was  to  my  knowledge. 


JOHN    SKIBVINQ.  35 

2d  cross-interrogatory.  Have  not  other  mechanics  often  been  em-^ 
ployed  about  the  public  buildings  at  the  same  time  you  were,  and  in 
the  kind  of  work  you  are  accustomed  to  do,  from  whom  you  received 
no  directions,  and  who  had  nothing  to  do  with  your  work  ? 

Answer.  I  have  not  known  of  any  persons  being  employed  in  my^ 
line  of  business  upon  any  public  buildings  at  the  same  time  I  was, 
except  those  whom  I  employed  and  were  governed  by  my  directions.. 

3d  cross-interrogatory.  Has  it  not  been,  to  your  knowledge,  cus- 
tomary for  the  Commissioner  of  Public  Buildings  to  have  mechanics 
doing  the  same  kind  of  work  about  the  public  buildings,  entirely 
independent  of  each  other  and  accountable  only  to  the  Commissioner  ? 

Answer.  I  have  known  such  to  be  the  case  in  several  instances. 

4th  cross-interrogatory.  Was  not  Richard  H.  Stewart  general 
superintendent  of  all  the  work  in  progress  under  the  Commissioner, 
while  William  Easby  was  Commissioner  of  Public  Buildings  ? 

Answer.  In  the  beginning  of  Captain  Easby' s  term  Richard  H. 
Stewart  was*  superintendent  of  the  carpenters  ;  afterwards  he  was 
engaged  in  superintending  other  branches,  and  finally  was  considered 
the  general  superintendent  of  the  Commissioner  of  Public  Buildings. 

6th  interrogatory  by  the  deputy  solicitor.  If,  in  your  answer  to  the 
first  cross-interrogatory,  you  say  Mr.  Skirving  was  employed  in  put- 
ting up  gas  fixtures,  state  what  fixtures,  where  they  were,  and  when 
put  up  ? 

Answer.  He  put  up  none  to  my  knowledge. 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  of  any 
other  matter  relative  to  the  claim  in  question  ?     If  you  do,  state  it. 

Answer.  I  do  not. 

JOHN  REESE. 

Sworn  to  and  subscribed  before  me  this  10th  day  of  May,  A.  D. 
1859. 
[L.8.]  EDM.  P.  BROWN, 

Commissioner  of  the  Court  of  Claims. 


John  Skirving  vs.  The  United  States. 

Interrogatories  to  be  proposed  to  John  Reese,  plumber  and  gas  fitter, 
Pennsylvania  avenue,  a  witness  for  the  United  States. 

Were  you  employed  in  the  years  1851  and  1852,  or  either  of  them, 
in  putting  up  gas  fixtures  for  lighting  the  rotunda  of  the  Capitol,  or 
the  halls  of  the  Senate  and  House  of  Representatives,  or  the  entrance 
of  the  President's  Mansion,  or  the  front  of  the  Capitol,  or  the  front 
jf  the  Patent  Office  ?  Please  state  on  which,  if  any,  of  these  works 
you  were  engaged. 

By  w^hom  were  your  services  engaged  ?  Who  gave  you  orders  in 
regard  to  the  materials  and  character  of  the  work,  the  mode  of  put- 
ting up  fixtures,  and  the  places  where  they  were  to  be  put  ?  Who 
approved  the  work  when  done,  and  on  whose  certificate  did  you  draw 
your  pay?    Answer  as  to  each  of  the  jobs  above  specified. 
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Did  you  see  Mr.  John  Skirving  superintending  or  looking  at  the 
work  which  you  were  executing  ?  Did  he  give  you  any  directions  or 
orders  in  regard  to  it  ?  Did  you  obey,  or  would  you  have  obeyed,  his 
orders  ?     What  was  he  doing  about  the  work  ? 

Did  you  work  by  contract,  or  by  the  day,  or  piece  ? 

Had  Mr.  Skiving  anything  to  do  with  your  contract  or  engagement, 
^0  far  as  you  know  ?     If  yea,  what  had  he  to  do  with  it  ? 

JOHN  D.  Mcpherson, 

Deputy  Solicitor. 
CroaS'interrogaiories. 

Do  you  know  that  John  Skirving  was  employed  in  putting  up  gas 
fixtures  in  the  rotunda  of  the  Capitol  at  any  time  while  William 
Easby  was  Commissioner  of  Public  Buildings  ? 

Have  not  other  mechanics  often  been  employed  about  the  public 
buildings  at  the  same  time  you  were,  and  in  the  kind  of  work  you  are 
accustomed  to  do,  from  whom  you  received  no  directions,  and  who 
had  nothing  to  do  with  your  work  ? 

Has  it  not  been,  to  your  knowledge,  customary  for  the   Commis- 
sioner of  Public  Buildings  to  have  mechanics  doing  the  same  kind  of 
work  about  the  public  buildings  entirely  independent  of  each  other, 
and  accountable  only  to  the  Commissioner  ? 

Was  not  Richard  H.  Stewart  general  superintendent  of  all  the  work 
in  progress,  under  the  Commissioner,  while  Mr.  Easby  was  Commis- 
sioner of  Public  Buildings  ? 

B.  B.  FRENCH, 

Attorney  for  petitioner. 

If,  in  answer  to  the  first  cross-interrogatory,  you  say  Mr.  Skiving 
was  employed  in  putting  up  gas  fixtures,  state  what  fixtures,  where 
they  were,  and  when  put  up. 

JOHN  D.  Mcpherson, 

Deputy  Solicitor. 


in  the  court  of  claims. 
John  Skieving  v».  The  United  States. 

Testimony  of  Charles  Augustus  Schneider,  for  the  United   Stat-es, 
taken  before  Edmund  F.  Brown,  commissioner  for  the  District  of 
Columbia. 

District  op  Columbia,  County  of  Washington^  88  : 

On  the  10th  day  of  May,  A.  D.  1859,  personally  came  Charles  Au- 
gustus Schneider,  the  witness  within  named,  and,  after  having  been 
first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  the  questions  contained  in  the  within  deposition  were  written 
down  by  the  commissioner,  and  then  proposed  by  him  to  the  witness; 
and  J;he  answers  thereto  were  written  down  by  the  commissioner  in 
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the  presence  of  the  witness,  who  then  subscribed  the  deposition  in 
the  presence  of  the  commissioner. 

The  adverse  party  was  notified,  did  not  attend,  but  sent  his  waiver 
of  cross- interrogatories* 

.     g  ,  EDM.  F.  BROWN, 

^  '    '  -^  Commissioner  of  the  Court  of  Claims, 

Pees  of  witness: 
Attendance  1  day,  at  $1  50  per  day $1  50 


Commissioner's  fees: 

Taking  testimony— 3  pages,  700  words,  at  20  cents  per  100-  •     $1  40 
Serving  subpoena,  50  cents;  oath,  10  cents 60 

2  00 


The  deposition  of  Charles  Augustus  Schneider,  taken  at  the  request 
of  John  D.  McPherson,  esq.,  deputy  solicitor,  before  Edmund  F. 
Brown,  commissioner  for  the  District  of  Columbia,  to  be  used  in 
the  investigation  of  a  claim  against  the  United  States,  now  pend- 
ing in  the  Court  of  Claims,  in  the  name  of  John  Skirving  vs.  The 
United  States. 

First  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry;  and  whether,  and  in  what  de- 
gree, you  are  related  to  the  claimant. 

Answer.  My  name  is  Charles  Augustus  Schneider;  my  occupation, 
an  iron-founder;  my  age  is  forty-four  years;  my  residence  the  past 
year,  Washington  city;  I  have  no  interest,  direct  nor  indirect,  in  the 
claim  which  is  the  subject  of  inquiry,  and  am  in  no  degree  related  to 
the  claimant. 

First  interrogatory  by  the  deputy  solicitor.  Did  you  make  cast-iron 
window -guards  for  the  basement  of  the  Treasury  building  in  the  year 
1851  ?  If  yea,  who  made  the  drawings  for  the  patterns  ?  Who  made 
the  patterns?  From  whom  did  you  receive  the  patterns?  Who 
superintended  the  making  of  the  patterns  ?  Who  superintended  the 
making  of  the  castings  ? 

Answer.  I,  in  connexion  with  my  brother,  did  make  the  iron  win- 
dow-guards for  the  basement  of  the  Treasury  building,  in  the  year 
1851.  Mr.  John  Skirving  made  the  drawings  for  the  patterns  on  a 
dravnng  board;  I  saw  him  making  them  at  the  Patent  Office  shop. 
Mr.  Valentine  made  the  patterns.  Mr.  Valentine  brought  the  pat- 
terns to  our  shop,  and  said  he  did  so  by  order  of  Captain  Easby,  Com- 
missioner of  Public  Buildings.  Captain  Easby  had  previously  been 
at  our  shop,  and  said  he  would  send  them  there.  I  believe  Mr.  Skir- 
ving superintended  the  making  of  the  patterns,  but  am  not  certain. 
Captain  Easby,  the  Commissioner  of  Public  Buildings,  superintended 
the  making  of  the  castings. 
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2d  interi'Ogatory.  If  John  Skirving,  the  claimant  in  this  suit,  had 
any  agency  in  making  the  drawings,  patterns,  or  castings,  please  stat« 
fully  all  that  he  did,  within  your  knowledge. 

Answer.  After  the  patterns  were  brought  to  our  shop  by  order  of 
the  Commissioner  of  Public  Buildings,  I  knew  nothing  of  Mr.  Skir- 
ving in  the  business.  I  took  the  castings  to  the  Treasury  building  my- 
self, and  they  were  put  up  and  finished  under  the  superintendence  of 
Mr.  George  W.  Harkness,  who  was  one  of  the  superintendents  em- 
ployed there  by  Captain  Easby. 

The  counsel  for  the  claimant  has  no  cross-interrogatories  to  pro- 
pound. 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  of  any 
other  matter  relative  to  the  claim  in  question? 

Answer.  I  do  not. 

CHARLES  A.  SCHNEIDER. 

•  Ft    a  1      Sworn  to  and  subscribed  before  me  this  10th  day  of  May, 

EDM.  F.  BROWN, 

Commissioner  of  the  Court  of  Claims. 


in  the  court  of  claims. 

John  Skibving  vs.  The  United  States. 

Testimony  of  Frederick  Schneider,  for  the  United  States,  taken  before 
Edmund  F.  Brown,  commissioner  for  the  District  of  Columbia. 

District  of  Columbia,  County  of  Washington,  ss: 

On  the  ninth  day  of  May,  A.  D.  eighteen  hundred  and  fifty-nine, 
personally  came  Frederick  Schneider,  the  witness  within  named,  and, 
after  having  been  first  sworn  to  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  the  questions  contained  in  the  within  deposi- 
tion were  written  down  by  the  commissioner,  and  then  proposed  by 
him  to  the  witness  ;  and  the  answers  thereto  were  written  down  by 
the  commissioner  in  the  presence  of  the  witness,  who  then  subscribed 
the  deposition  in  the  presence  of  th0  commissioner. 

The  adverse  party  was  notified,  did  not  attend,  but  sent  his  waiver 
of  cross-interrogatories. 

.^  g  .  EDM.  F.  BROWN, 

'-  *    *  ^  Commissioner  of  the  Court  cf  Claims. 

Fees  of  witness  : 
Attendance  1  day,  at  $1  50  per  day ..$1  50 


Commissioner's  fees  : 

Taking  testimony — 3  pages,  700  words,  at  20  cents  per  100 $1  40 

Serving  subpoena,  50  cents;  oath,  10  cents 60 

2  00 
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The  deposition  of  Frederick  Schneider,  taken  at  the  request  of  John 
D.  McPherson,  esq.,  deputy  solicitor,  before  Edmund  F.  Brown, 
commissiomer  for  the  District  of  Columbia,  to  be  used  in  the  inves- 
tigation of  a  claim  against  the  United  States,  now  pending  in  the 
Court  of  Claims,  in  the  name  of  John  Skirving  vs.  The  United  States. 

First  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year  ;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry ;  and  whether,  and  in  what 
degree,  you  are  related  to  the  claimant  ? 

Answer.  My  name  is  Frederick  Schneider;  my  occupation,  an  iron- 
fonBder  ;  my  age  is  forty-seven  years  ;  my  residence  the  past  year, 
Washington  city  ;  I  have  no  interest,  direct  nor  indirect,  in  the  claim 
which  is  the  subject  of  inquiry,  and  am  in  no  degree  related  to  the 
claimant. 

First  interrogatory  by  the  deputy  solicitor.  Did  you  make  cast-iron 
window -guards  for  the  basement  of  the  Treasury  building  in  the  year 
1851  ?  K  ye|i,  who  made  the  drawings  for  the  patterns?  Who  made 
the  patterns  ?  From  whom  did  you  receive  the  patterns?  Who  su- 
perintended the  making  of  the  patterns  ?  Who  superintended  the 
making  of  the  castings  ? 

Answer.  I  did,  in  connexion  with  my  brother,  C.  A.  Schneider, 
make  cast-iron  window-guards  for  the  basement  of  the  Treasury  build- 
ing in  the  year  1851.  Mr.  John  Skirving  made  the  drawings  for  the 
patterns  on  a  drawing  board.  Mr.  Valentine  made  the  patterns.  I 
think  Mr.  Valentine  brought  the  patterns  to  our  shop,  but  am  not 
sure.  Mr.  Skirving  superintended  the  making  of  the  patterns.  Cap- 
tain Easby,  the  Commissioner  of  Public  Buildings,  superintended  the 
making  of  the  castings. 

Second  interrogatory.  If  John  Skirving,  the  claimant  in  this  suit, 
had  any  agency  in  making  the  drawings,  patterns,  or  castings,  please 
state  fully  all  that  he  did  within  your  knowledge? 

Answer.  After  the  patterns  were  brought  to  our  shop  by  the  order 
of  the  Commissioner  of  Public  Buildings  I  knew  nothing,  of  Mr.  Skir- 
ving in  the  business.  Mr.  George  W.  Harkness,  one  of  Captain 
Easby' s  superintendents,  had  the  cast-iron  window-guards  put  in  and 
finished. 

The  counsel  for  the  claimant  has  no  cross-interrogatories  to  pro- 
pound. 

Second  general  interrogatory  by  the  commissioner.  Do  you  know 
of  any  other  matter  relative  to  the  claim  in  question  ?  If  you  do, 
state  it. 

Answer.  I  do  not. 

FREDERICK  SCHNEIDER. 

Sworn  to  and  subscribed  this  9th  day  of  May,  1859,  before  me. 
£l.  8.]  EDM.  F.  BROWN,  Commissioner. 
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IN  THE  COURT  OP  CLAIH8. 

John  Skirving  vs.  The  United  States. 

Testimony  of  Francis  McGhan,  for  the  United  States,  taken  before 
Edmund  F.  Brown,  commissioner  for  the  District  of  Columbia. 

District  op  Columbia,  County  of  Washington,  ss  : 

On  the  second  day  of  February,  A.  D.  eighteen  hundred  and  sixty- 
one,  personally  came  Francis  McGhan,  the  witness  within  named, 
and,  after  having  been  first  sworn  to  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  the  questions  contained  in  the  within  de- 
position were  written  down  by  the  commissioner,  and  then  proposed 
by  him  to  the  witness  ;  and  the  answers  thereto  were  written  down 
by  the  commissioner  in  the  presence  of  the  witness,  who  then  sub- 
scribed the  deposition  in  the  presence  of  the  commissioner. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object. 

[L.  s.]  EDM.  F.  BROWN, 

Commissioner  of  the  Court,  of  Claims. 

Fees  of  witness : 
Attendance  one  day,  at  $1  50  per  day $1  50 

Commissioner's  fees: 

Taking  testimony — 6  pages,  1000  words,  at  20c. $2  00 

Administering  oath 10 

Serving  subpoena •• 50 

2  60 


The  deposition  of  Francis  McGhan,  taken  at  the  request  of  J.  D. 
McPherson,  esq.,  deputy  solicitor,  at  the  solicitor's  office  of  the 
Court  of  Claims,  before  Edmund  F.  Brown,  commissioner  for  the 
District  of  Columbia,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States,  now  pending  in  the  Court  of  Claims,  in 
the  name  of  John  Skirving  vs.  The  United  States. 

First  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year ;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry;  and  whether,  and  in  what  de- 
gree, you  are  related  to  the  claimant. 

Answer.  My  name  is  Francis  McGhan;  my  occupation,  a  plumber; 
my  age  is  thirty-two  years;  my  residence  the  past  year,  Washington 
city;  I  have  no  interest,  direct  nor  indirect,  in  the  claim  which  is  the 
subject  of  inquiry,  and  am  in  no  degree  related  to  the  claimant. 

First  interrogatory  by  the  deputy  solicitor.  Were  you  acquainted 
with  John  Skirving,  the  claimant  in  this  cause  ?  If  so,  when  did  you 
first  know  him,  and  what  was  he  then  doing  ? 
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Answer.  I  first  knew  him  about  seven  or  eight  years  ago;  he  was 
then  in  charge  of  the  plumbing  work  of  the  Patent  Office  building. 

Second  interrogatory.  Do  you  remember  of  the  construction  of  a 
cistern  on  the  roof  of  the  Capitol,  and  the  placing  of  two  engines 
there  in  the  year  1852,  and  did  you  execute  any  part  of  that  job? 
If  so,  state  what  you  did  do  upon  it. 

Answer.  I  do  remember  the  construction  of  that  cistern.  I  lined 
it  with  lead.  The  carpenters'  work  was  done  before  I  was  called  to 
it.  After  I  had  lined  it,  Mr.  Easby  directed  me,  as  I  was  going  to 
New  York,  to  call  on  Mr.  Skirving  and  ascertain  what  progress  he 
had  made  in  getting  the  machinery  for  the  work,  by  letter  dated 
Washington,  July  2,  1852.  He  also  directed  me  by  the  same  letter, 
that  if  the  pumps  and  machinery  were  not  made,  to  purchase  pumps 
suitable.  When  I  arrived  at  New  York  I  could  not  find  Mr.  Skirving. 
I  caUed  on  Mr.  Farnum,  and  found  that  men  were  at  work  on  the 
pumps,  and  they  were  nearly  ready.  I  then  concluded  not  to  pur- 
chase any  machinery.  I  so  reported  to  Mr.  Easby  when  I  returned, 
and  he  was  satisfied.  When  the  pumps  came  on,  some  two  or  three 
weeks  afterwards,  they  were  left  on  the  east  front  of  the  Capitol,  and 
remained  there  between  three  and  four  weeks.  I  was  then  directed 
by  Captain  Easby  to  have  the  machinery  and  pumps  hoisted  upon  the 
roof  of  the  Capitol  and  put  them  in  place,  which  I  did. 

3d  interrogatory.  Did  you  do  all  the  work  that  was  necessary  to 
pat  the  pumps  in  action? 

Answer.  I  did. 

4th  interrogatory.  Who  bought  the  lead  for  the  cistern,  brass 
cocks,  hose,  branch  pipes,  &c.,  to  complete  the  work? 

Answer.  The  branch  pipe  and  brass  work,  I  think,  were  furnished 
by  Mr.  Farnum.  The  government  furnished  the  lead  for  the  lining, 
to  me.  I  do  not  know  who  bought  it.  A  part  of  the  pipes  came 
from  the  Patent  Office. 

5th  interrogatory.  What  arrangement  was  made  for  the  supply  of 
water  from  the  cistern  to  the  library  of  the  House  of  Representatives, 
and  who  made  the  arrangement  ? 

Answer.  I  connected  a  lead  pipe  to  the  bottom  of  the  cistern,  and 
run  it  down  some  ten  or  twelve  feet  to  a  water-closet  of  the  House 
of  Representatives,  and  attached  a  stop-cock,  or  plug,  to  be  used  in 
case  of  fire.  No  water  was  carried  to  the  library  of  the  House,  to  my 
knowledge.  That  arrangement  was  suggested  to  me  by  Captain 
Easby,  and  adopted. 

6th  interrogatory.  Did  John  Skirving  have  anything  to  do  with  the 
work  after  you  were  employed  in  it  ?  If  he  had,  state  everything 
that  he  did. 

Answer.  I  think  he  did  not  have  anything  to  do  with  it.  He  was 
on  the  roof  two  or  three  times  after  I  was  called  there  to  do  the 
work.  He  made  some  suggestions  to  me  in  regard  to  the  work,  and 
I  think  he  directed  some  brick-work  to  be  done  ;  but  at  the  time  I 
did  not  think  he  had  any  authority  to  direct  the  work.  The  work 
was  finished  about  October,  1852. 

The  counsel  for  the  claimant  has  no  questions  to  ask. 
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2d  general  interrogatory  by  the  commissioner.  Do  you  know  of 
any  other  matter  relative  to  the  claim  in  question?  If  you  do, 
state  it. 

Answer.  I  do  not. 

P.  McGHAN. 

Ft    fl  1  Sworn  to  and   subscribed  before  me  this  2d  day  of  Peb- 

L^-  ^•-'      ruary,  1861. 

EDM.  P.  BROWN,  Ctmmiamaner. 


IN  THE  COUBT  OF  GIAIlfS. 

John  Skibvino  vs.  The  United  States.  ' 
Petitioner's  brief. 

1st.  Petitioner  claims  payment  for  making  the  plan  for  converting 
the  old  jail  of  the  District  of  Columbia  into  an  insane  hospital,  under 
the  act  of  August  29,  1842,  his  plan  having  been  adopted  by  the 
President  of  the  United  States,  and  for  his  services  in  laying  out  the 
rooms  in  the  building  according  to  said  plan,  superintending  work, 
4&C.,  $600. 

To  sustain  this  claim  he  presents  the  original  plan  drawn  by  him, 
and  approved  by  John  Tyler,  President  of  the  United  States. 

Also  the  deposition  of  David  A.  Gardner. — (See  page  8  of  the 
printed  case.) 

2d.  He  claims  payment  of  an  account  against  the  United  States  for 
work  done  under  the  Commissioner  of  Public  Buildings,  composed  of 
six  items,  and  fully  stated  on  pages  5  and  6  of  the  printed  case, 
amounting  in  the  aggregate  to  $896  75. 

This  account  is  supported  by  the  testimony  of  R.  H.  Stewart, 
(page  9,)  M.  Valentine,  (page  lOJ  and  R.  R.  Sheckel,  (page  11.) 

The  certificate  of  P.  Bigger,  Register  of  the  Treasury,  shows  that 
Mr.  Skirving  has  never  been  paid  for  the  work  thus  proven  to  have 
been  done  for  the  United  States. 

There  is  appended  to  the  printed  case,  (page  12,)  a  certificate  of 
P.  Bigger,  Register  of  the  Treasury,  showing  that  none  of  the  certi- 
cates  of  labor  of  David  A.  Gardner  at  the  old  jail  were  signed  by 
John  Skirving,  but  that  they  were  all  signed  by  Nicholas  L.  Queen, 
as  superintendent. 

This  is  intended  to  weaken  the  testimony  of  David  A.  Gardner. 
Nicholas  L.  Queen  was  superintendent  of  the  brick-wotk  of  that 
building,  while  John  Skirving  was  employed  to  carry  out  his  own 
plan  generally,  and  it  is  hardly  to  be  supposed  that  Mr.  Gardner,  one 
of  the  most  respectable  citizens  of  Washington,  would  knowingly 
misrepresent.  He  had  probably  forgotten,  if  he  ever  knew,  whether 
Queen  or  Skirving  certified  his  official  accounts. 

The  petitioner,  at  first,  thought  of  taking  rebutting  testimony,  by 
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way  of  explanation,  but  upon  mature  reflection,  concluded  to  rest  his 
case  here. 

He  now  notifies  the  solicitor  that  he  has  put  in  all  his  testimony, 
and  is  ready  to  go  to  trial. 

B.  B.  FRENCH, 
Attorney  for  Petitioner, 
March  30,  1859. 


in  the  ooubt  op  claims. 

John  Skievino  vs.  The  United  States. 

rolicitob's  brief. 

Claim  for  servicea  pefformed  at  the  request  of  the  Commiseicner  cf  Pvhlic 

BuUdinge  in  Washington. 

averments  in  the  petition. 

1.  That  in  1842  plans  were  called  for  to  convert  the  old  jail  into  an 
hospital,  and  that  petitioner  furnished  the  plan,  which  was  approved 
by  the  President. 

2.  That  he  was  employed  by  the  Commissioner  of  Public  Buildings 
to  superintend  the  work,  and  to  make  plans  for  warming  and  ventila- 
tion, and  was  employed  about  six  months,  and  charged  for  his  labor 
and  saperintendence  $600. 

3.  That  William  Nolan  was  then  Commissioner  and  had  no  money 
wherewith  to  pay  him,  and  he  thereupon  petitioned  Congress  several 
times  for  relief,  which  was  not  granted. 

4.  That  in  1851  and  1852  he  was  employed  by  William  Easby,  then 
Commissioner,  to  make  drawings  for  brackets  and  burners  for  lighting 
the  rotunda  of  the  Capitol,  and  to  make  drawings  of  other  things,  and 
for  doing  and  superintending  various  work  about  the  public  buildings 
and  grounds,  for  which  he  claims  |896  75* 

MATERIAL  PACTS  AS  UNDERSTOOD  BY  THE  SOLICFTOR. 

First.  That  at  the  date  of  the  first  account  William  Nolan  was  Com- 
missioner, and  at  the  date  of  the  second,  William  Easby  was  Commis- 
sioner, and  that  both  died  previously  to  the  commencement  of  this 
suit. 

Second.  That  alterations  and  improvements  were  made  in  the  old 
jail  in  1842  and  1843,  by  Commissioner  Nolan. 

Third.  That  in  1851  and  1852  gas  was  introduced  into  the  rotunda 
and  in  and  about  other  public  buildings,  and  improvements  made  in 
the  public  grounds,  by  Commissioner  Easy. 

Fourth.  That  the  bills  for  the  above-mentioned  work  and  materials, 
as  far  as  paid,  were  presented  to  and  paid  by  the  said  respective  Com- 
missioners. 
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Fifth  That  petitioner  intermeddled  with  the  work  on  the  old  jail, 
but  there  is  no  evidence  that  he  was  employed  by  the  Commissioner, 
or  that  the  latter  knew  that  he  was  about  the  work  or  took  any  in- 
terest  therein. 

Sixth  There  is  no  evidence  that  he  was  requested  to  draw  a  plan 
of  said  improvement,  or  was  promised  pay  for  it,  or  that  the  Commis- 
sioner knew  that  he  drew  one,  or  that  any  work  was  performed  in 
conformity  with  it.  But  there  is  proof  that  he  was  not  superintend- 
ent, as  the  pay  rolls  were  certified  by  Queen  as  such. — (R.,  p.  11.) 

Seventh  There  is  no  evidence  that  petitioner  ever  presented  his 
account  to  the  Commissioner,  or  at  the  treasury,  for  payment,  and 
none  that  payment  has  been  refused,  and  none  that  he  claimed  pay  at 
the  time  of  the  transaction. 

Eighth  There  is  evidence  that  petitioner  busied  himself,  more  or 
less,  concerning  the  gas  lights  and  other  matters  while  Easby  was 
Commissioner,  but  none  that  he  was  employed  by  the  latter,  either  as 
assistant  architect  or  superintendent.  But  there  is  proof  that  he  was 
not  either. 

The  pay  rolls  in  the  Treasury  show  that  in  1851  and  1852,  Hark- 
ness.  White,  Brown,  Stewart,  and  Prather  acted  as  such,  and  Skirv- 
ing's  name  is  not  upon  the  pay  roll. — (R.,  p.  11.) 

Ninth  Petitioner  was  paid  a  percentage  on  the  work  done  by  Wood 
on  lamp  stands,  brackets  and  shields  for  the  President's  House. 

Wood  testifies  that  Skirving  produced  some  sketches  from  which 
he  got  up  drawings,  and  referring  to  compensation  says:  **He  (Skirv- 
ing) was  not  compensated  by  me,  except  when  the  job  was  done  and 
the  bill  paid,  he  claimed  a  percentage  on  the  amount  of  the  bill, 
which  I  paid  him.  The  amount  I  paid  him  as  such  commission  was 
one  hundred  and  five  dollars.'' — (R.,  p.  16.) 

Tenth  In  putting  up  the  gas  fixtures  at  the  Capitol,  in  1851-52, 
petitioner  had  no  agency  whatever. 

Reese  testifies  that  he  did  this  work,  and  says:  '*My  services  were 
engaged  by  Captain  Easby,  Commissioner  of  Public  Buildings,  and  he 
gave  me  general  orders  in  regard  to  the  materials  and  character  of  the 
work,  and  the  mode  of  putting  up  the  fixtures,  and  the  places  where 
they  were  to  be  put.  The  work  was  approved  by  Captain  Easby  and 
my  bills  were  paid  by  him  without  any  further  certificate." 

**I  saw  him  (Skirving)  sometimes  looking  at  the  work.  I  never 
thought  him  a  superintendent,  but  supposed  he  was  only  a  spectator. 
He  made  some  suggestions ;  but  no  directions  or  orders.  I  considered 
myself  the  superintendent,  and  was  paid  as  such,  and  should  not  have 
obeyed  any  orders  had  he  given  them.  I  believe  he  was  doing 
nothing  about  the  work." — (R.,  p.  30.) 

Eleventh  There  is  no  evidence  that  Commissioner  Easby  employed 
the  petitioner  to  perform  any  of  the  services  for  which  the  latter  has 
charged,  or  that  he  recognized  his  services  in  any  way,  or  that  the 
account  was  ever  presented  to  him  or  to  the  treasury  for  payment. 
Nor  is  there  any  evidence  that  Easby  knew  that  he  was  intermeddling 
with  any  portion  of  the  work. 

Ttodfth  The  statement  by  Collins  (R.,  p.  8)  that  he  was  employed, 
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and  paid,  and  worked  under  Skirving,  is  contradicted  by  the  testi- 
mony  of  Reese,  (R.,  p.  30,)  who  controlled  the  work  to  which  Collins 
refers. 

Thirteenth.  Gardner's  statement  (R.,  p.  9)  that  Skirving's  certifi- 
cate was  necessary  to  obtain  his  pay,  is  disproved  by  the  records  in 
the  Treasury  Department,  which  show  that  Queen  was  superintendent 
and  Skirving  not,  nor  does  his  name  appear  on  the  accounts. — (R., 
pp.  11,  12.) 

Fourteenth.  There  is  no  evidence  that  petitioner  furnished  the  iron 
seats  or  spittoons. 

Stficart  ^R.,  p.  9)  says  he  did,  to  the  best  of  his  knowledge  and 
belief,  furnish  them,  for  he  helped  him  to  unpack  them.  This  proves 
nothing.  The  circumstance  to  which  Stewart  refers  is  no  evidence 
that  the  Commissioner  bought  them  of  petitioner.  The  latter  has  not 
charged  for  them,  which  is  a  sufficient  answer  to  Stewart's  evidence. 

Fifteenth.  Stewart  is  contradicted  in  his  statement  when  he  says 
he  superintended  putting  up  the  gas  fixtures  (R.,  p.  10)  by  Reese, 
who  swears  he  performed  that  service  himself. — (R.,  p.  30.) 

He  says  Skirving  furnished  two  fire-engines,  but  these  are  not  even 
charged  in  Skirving' s  bill. 

Sixteenth.  In  relation  to  most  of  the  items  charged  by  the  petitioner 
he  makes  no  proof  whatever. 

Seventeenth.  He  ofiers  no  proof  to  excuse  his  not  having  presented 
his  claims  to  the  Commissioner  while  the  work  was  progressing,  or  at 
the  close ;  nor  does  he  furnish  evidence  to  explain  his  demanding 
commissions  of  Wood,  of  Philadelphia,  on  account  of  the  work  per- 
formed by  the  latter  for  the  President's  House  and  elsewhere. 

Eighteenth.  He  has  given  no  evidence  of  the  value  of  such  services 
as  he  claims  to  have  rendered,  nor  the  extent  of  service  rendered. 

LEGAL  PROPOSITIONS. 

First.  The  petitioner  oannot  recover  unless  he  proves  that  he  was  em- 
ployed by  some  person  didy  authorized  to  contract /or  his  services. 

The  correctness  of  this  position  cannot  be  controverted.  The  pe- 
titioner could  not  make  himself  a  creditor  of  the  government  by 
voluntarily  engaging  in  its  business.  No  person  can  in  that  way 
force  another  to  become  his  debtor.  If  the  petitioner  volunteered 
his  services  in  the  business  of  the  government  he  cannot  legally  de- 
mand payment.  There  is  not  a  particle  of  evidence  that  he  was  em- 
ployed by  either  Commissioner  Nolan  or  Easby,  or  that  either  knew 
that  he  was  rendering  any  service  for  the  United  States,  much  less 
that  kind  of  service  for  which  he  would  charge  the  government  in- 
stcsul  of  the  persons  who  furnished  materials  and  performed  service, 
of  whom  he  demanded  and  received,  in  one  instance  at  least,  compen- 
sation. Whether  he  managed  to  obtain  a  like  compensation  from 
others  with  whom  he  came  in  contact,  is  not  shown.  The  probabili- 
ties are,  that  in  some  way  he  at  the  time  secured  an  adequate  reward 
for  what  he  did.     This  view  is  strengthened  by  the  fact  that  he 


46  JOHN   SKIRVINa. 

makes  no  proof  of  ever  demanding  compensation  of  either  Commis- 
sioner during  his  lifetime.  But,  however  this  may  be,  he  cannot 
recover  without  proving  his  employment,  as  well  as  the  performance 
of  the  service. 

Second.  The  petitioner  cannot  recover  tcithotU  proving  thai  he  pre- 
sented his  aecount  to  the  proper  officer  or  department  and  demanded 
payment^  and  that  it  was  improperly  reused. 

No  suit  can  ever  be  maintained  against  a  party  until  he  is  shown  to 
be  in  default ;  until  it  is  shown  that  he  has  committed  a  wrong  or 
neglected  a  duty.  The  United  States  cannot  be  sued  for  neglecting 
the  duty  of  payment  until  a  proper  demand  is  made,  upon  suitable 
evidence,  and  payment  refused.  This  is  not  shown  in  this  case.  No 
demand  upon  any  oflScer  of  government  has  been  shown.  It  follows 
that  the  United  States  cannot  be  sued.     No  recovery  can  be  had. 

Third.  J^  the  dtfendants  are  liable  no  recovery  can  be  had,  because 
there  is  no  proof  of  the  extent  of  the  services  rendered^  nor  any  (f  their 
vaiue. 

If  we  assume  that  the  petitioner  was  lawfully  in  the  service  of  the 
United  States  he  has  made  no  definite  proof  of  the  extent  of  his  ser- 
vices, nor  any  whatever  of  their  va^ue.  He  has  not  shown  the  num- 
ber of  mouths  or  days  he  was  employed,  or  the  value  of  his  time, 
either  in  drawing  plans'  or  in  supervision  of  the  work  of  others. 
There  is  no  evidence  upon  which  the  court  can  compute  the  damages 
he  has  sustained.     For  this,  as  well  as  other  causes,  he  cannot  recover. 

R.  H   GILLET,  Solicitor. 

Dated  February  4,  1860. 


IN  THE  COURT  OF  CLAIMS. 

March  6,  1861. 
John  Skirving  vs.  The  Unfted  States. 

Hughes,  J.,  delivered  the  opinion  of  the  court. 

The  claim  of  the  petitioner  is  embraced  in  two  accounts  set  out  in 
the  petition.     The  first  is  as  follows: 

The  Commissioner  of  FuUic  Buildings  ( Wm.  Ndland)  to  John  Skir- 
ving, Dr. 

1 842-' 43. — To  making  design  drawing  and  working  draw- 
ings for  converting  the  old  jail,  in  the  Dis- 
trict of  Columbia,  into  a  lunatic  asylum,  as 
provided  by  act  of  Congress  approved  August 
9,  1842,  at  the  request  of  the  Commissioner 
of  Public  Buildings,  and  under  the  direction 
of  President  Tyler;  laying  out  the  rooms  in 
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the  new  building,  examining  materials,  and 
superintending  the  work,  as  architect,  as  the 
alteration  progressed,  from  the  commence* 
ment  to  the  finishing  of  the  same. — (Record, 
p.  4) $600  00 


In  support  of  this  claim  a  drawing  or  plan  of  the  proposed  altera- 
tions to  be  made  in  the  jail  is  given  in  evidence.  It  is  an  original, 
and  has  the  name  of  the  petitioner  noted  upon  it  as  the  maker,  and 
the  approval  of  President  Tyler  entered  on  the  margin,  by  which  ap- 
proval it  was  adopted  as  the  plan  to  be  used  in  making  the  alterations. 

David  A.  Gardner,  a  witness  for  the  petitioner,  testifies  directly  to 
the  performance  of  the  other  services  claimed  in  the  foregoing  account. 
A  certificate  of  the  Register  of  the  Treasury  is  given  in  evidence,  from 
which  it  is  argued  that  Gardner  is  mistaken  as  to  the  fact  that  Skir- 
ving  certified  his  pay  accounts. — (Record,  p.  12.) 

Be  that  as  it  may,  the  certificate  of  the  Register  does  not  contradict 
the  testimony  of  the  witness  as  to  the  fact  that  Skirving  rendered  the 
services,  a  matter  about  which  Gardner  could  not  well  be  mistaken; 
and  his  intelligence  and  credibility  being  unquestioned,  we  consider 
his  deposition  satisfactory  proof  of  the  material  facts  therein  stated. 
The  evidence  of  Gardner,  however,  does  not  touch  the  value  of  the 
services  mentioned  in  the  account.  On  that  point  Thomas  U.  Walter, 
an  architect  of  Washington,  deposes  that  the  services  were  probablv 
worth  much  more  thai  is  claimed.-(See  his  deposition.)  Edward 
Clark,  also  an  architect,  testifies  that  the  charge  is  reasonable. — (See 
his  deposition.) 

B.  B.  French  deposes  that  soon  after  his  appointment  as  Commis- 
sioner of  Public  Buildings,  in  1853,  the  petitioner  presented  the 
accounts  herein  sued  upon  to  him,  and  made  a  formal  demand  of 
payment,  and  that  he  declined  to  pay  them  because  the  claim  had 
accrued  against  a  former  Commissioner,  and  because  there  was  no 
appropriation  for  the  purpose. — (See  deposition  of  B.  B.  French.) 
This  evidence  is  sufficient  to  establish  the  first  account,  and  for  the 
sum  therein  claimed  the  petitioner  ought  to  have  judgment. 

The  second  account  is  as  follows: 

Washington,  October  14,  1858. 

The  Commissioner  of  Pvhlic  Buildings  (  WUliam  Easby)  to  John  Skir^ 

'    ving,  Dr. 

May  5,  1851,  to  February  15,  1852. — ^To  making  full-size 
working  drawings  for  brackets  and  burners  for  the  light- 
ing up  of  the  rotunda  of  the  Capitol;  going  to  Philadel- 
phia to  get  the  patterns  made  and  castings  fitt<dd  up  and 
finished;  purchasing  gas  tubings,  brass  cocks,  &c.,  to 
convey  the  gas  to  the  Senate  and  House  of  Representa- 
tives; substituting  large  pipes  or  tubes  throughout  the 
building,  and  for  lighting  up  the  rotunda;  superintending 
the  cutting  and  drilling  through  the  walls,  cutting  through 
the  pilasters,  making  good  the  same  by  stone-cutters, 
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scaffolding,  and  fitting  up  the  gaH  pipes,  brackets,  and 
burners,  painting  and  bronzing  iron  work;  also,  making 
ornamental  design  for  finishing  the  burners,  getting  them 
made  in  Philadelphia,  and  putting  up  with  glass  drops, 
Ac $285  0( 

June  10,  1851. — To  measuring  the  different  size  windows 
in  the  basement  of  the  Treasury  Department;  making 
full-size  working  drawings  for  the  pattern-maker;  super- 
intending the  getting  up  of  patterns  and  castings  for 
screens  for  the  protection  of  the  basement  story 45  0< 

June  18  to  August  1,  1851. — To  journey  to  Philadelphia 
and  New  York  to  select  a  strong  and  suitable  garden  seat 
for  public  grounds,  engaging  a  lot  to  be  made,  and  select- 
ing iron  spittoons;  not  finding  spittoons  large  enough,  as 
per  order,  made  a  drawing,  got  a  model  made  and  a  num- 
ber cast  and  finished  ;  unpacking  at  Washington  the 
chairs  and  spittoons,  and  distributing  them  about  the 
Capitol  and  public  buildings 57  2^ 

January  10  to  October  25,  1862. — ^To  measuring  and  making 
drawings  and  plans  for  putting  up  one  cistern  and  two 
fire-engines  to  go  on  the  roof  of  the  Capitol — one  on 
each  side  of  the  dome;  going  to  Philadelphia  and  New 
York  at  two  different  times  to  procure  some  suitable  per- 
son to  make  them,  and  employed  Mr.  Farnum ;  superin- 
tending the  building,  buying  lead  for  cistern,  and  brass 
cocks,  hose,  branch  pipes,  Ac,  to  complete  the  work; 
arranging  for  supply  of  water  from  the  cistern  to  the 
library  of  the  House  of  Representatives,  and  also  of  plugs 
in  case  of  fire,  in  same  room 212  00 

June  7,  1851. — To   measuring  and  making  drawings  for 

laying  out  Lafayette  square 60  00 

June  12  to  November  28,  1852. — To  measuring  the  columns 
in  front  of  the  President's  Mansion  and  the  stone  piers 
at  the  entrance  of  the  carriage-way  on  the  avenue;  for 
lighting  up  said  Mansion,  the  front  of  the  Capitol,  Patent 
Office,  and  other  places;  making  sketches  and  full-size 
drawings  for  designs  for  brackets,  candelabras,  large 
lamps,  gas-burners,  Ac. ;  going  to  Baltimore  and  Phila- 
delphia to  select  a  suitable  person — employed  Messrs. 
Wood  and  Cornelius — to  make  the  above  work  and  fix- 
tures, including  my  time  and  expenses  to  Philadelphia, 
and  work  at  the  candelabras,  Ac,  after  their  arrival  in 
Washington 237  50 

896  13 


As  to  the  first  charge  in  this  account,  we  have  the  following  evi- 
dence : 

1.  Richard  H.  Stewart  says:  **  I  do  know  that  I  was  in  the  employ 
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of  Captain  William  Easby,  Commissioner  of  Public  BaildingB,  in  1851 
and  1852,  as  general  enperintendent,  when  John  Skirving  fitted  up 
the  rotunda  of  the  Capitol  for  the  purpose  of  lighting  it  with  gas,  and 
I  was  with  Mr.  Skirving  daily,  and  know  that  he  made  the  drawings 
for  brackets  and  burners,  and  that  he  went  to  Philadelphia  and  pro- 
cured them;  and  that  he  caused  all  the  cutting  and  drilling  to  be  done, 
and  had  them  put  up." — (Record,  p.  9.) 

2.  Robert  Cornelius  states,  among  other  things,  that  the  firm  of 
vhich  he  was  a  member  in  Philadelphia  furnished  the  gas  fixtures  for 
lighting  the  pictures  in  the  rotunda  of  the  Capitol.  He  says:  '*Skir- 
Tiog  furnished  the  drawings  and  delivered  them  to  us,  and  we  pre- 
pared  the  patterns.' '  '*Skirving  prepared  the  drawings  for  the 
brackets  and  burners,  and  carried  on  most  of  the  correspondence,  and 
we  received  the  order  by  letter  Irom  William  Easby,  December  10, 
IS51.  and  repeated  by  John  Skirving  in  a  letter  dated  December  12, 
1S51."  Again:  **  We  have  no  direct  evidence  that  Mr.  Skirving  was 
authorized  by  the  Commissioner  to  act  for  him  or  as  his  agent  in  pro- 
caring  said  work,  except  what  is  furnished  by  the  letters  and  cor- 
rejspondence.  and  the  fact  that  the  bill  for  the  work  was  paid  by  Mr, 
Easby."— (Record,  pp.  19,  20.) 

Appended  to  the  deposition  of  Cornelius  are  a  number  of  letters  on 
the  subject  of  the  work  to  be  done  by  the  firm  of  Cornelius  &  Co., 
in  which  the  Commissioner  of  Public  Buildings,  Mr.  Easb>,  sometimes 
appears  himself  as  the  representative  of  the  government,  and  some- 
times acts  through  the  agency  of  hkirving. — (See  Record,  pp.  21 
to  28.) 

3.  C.  W.  C.  Dnnnington  states  that  Skirving  superintended  the 
putting  up  of  the  gas  fixtures  in  the  rotunda. — (See  his  deposition.) 

4.  T.  U.  Walter  states  that  the  gas  fixtures  in  the  rotunda  were 
pntup  under  the  orders  of  Commissioner  Easby;  that  they  were  de- 
signed by  John  Skirving,  and  put  up  under  his  superintendence.  He 
further  states  that  the  charge  made  is  reasonable  in  his  opinion.  — 
(Walter's  deposition.) 

4.  Charles  Collins  deposes  that  he  worked  for  Skirving  in  the  ro- 
tunda of  the  Capitol  five  or  six  months,  in  the  years  1851  and  1852, 
itboatthat  time;)  that  he  '*  drilled  holes  through  the  walls  of  the 
rotunda  thirteen  feet  thick,  and  cut  out  for  the  gas  pipes;''  that  Skir- 
^ujr  paid  his  wages,  at  the  rate  of  one  dollar  and  a  quarter  per  day; 
tbat  he  (Skirving)  was  present  during  the  work,  and  aided  in  building 
tbe  staging,  &c. — (Record,  p.  8.) 

'5.  John  Reese  states  that  he  was  employed  in  1851  and  1852  in 
putting  up  gas  fixtures  for  lighting  the  rotunda  of  the  Capitol,  and  in 
putting  np  and  repairing  those  in  the  hall  of  the  House  of  Represen- 
tatives and  Senate  chamber.  That  his  services  were  engaged  bj'^ 
Commissioner  Easby,  and  his  orders  received  from  him.  Easby  ap- 
proved the  work  and  paid  the  bills;  saw  Skirving  sometimes  looking 
^t  the  work;  never  thought  him  a  superintendent,  but  supposed  him 
*  spectator  only.  He  (Skirving)  made  some  suggestions,  but  gave  no 
<^rder«,    Witness  considered  himself  superintendent,  and  was  paid  as 
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each,  and  should  not  have  obeyed  any  orders  had  he  (Skirving)  given 
them.  Witness  believes  he  was  doing  nothing  about  the  work. — 
(Record,  p.  30.) 

On  this  evidence  we  find  that  the  first  charge  in  the  account  is 
proved.     It  ought,  therefore,  to  be  allowed. 

The  second  charge  in  the  account  is  supported  by  the  testimony  of 
Richard  H.  Stewart,  (Record,  p.  10,)  M.  Valentine,  (Record,  p.  10,) 
and  R.  R.  Shekell,  (Record,  p.  11.)  These  are  witnesses  produced 
by  the  claimant.  The  depositions  of  Charles  A.  Schneider  and  Fred- 
erick Schneider,  witnesses  produced  by  the  United  States,  corroborate 
the  evidence  of  the  claimant's  witnesses. — (Record,  pp.  33,  34,  35.) 
The  allegation  of  value  is  proved  by  the  evidence  of  Clark  and  Wal- 
ter.— (See  their  depositions.)  This  charge,  therefore,  is  satisfac- 
torily proven,  and  ought  to  be  allowed.        • 

The  only  evidence  in  support  of  the  third  charge  in  the  account  is 
«  statement  by  Stewart^  that  he  assisted  Skirving  to  unpack  the  iron 
seats  for  the  public  grounds  and  the  iron  spittoons  for  the  rotunda  of 
the  Capitol. — (Record,  p.  9.)  This  charge  is  not  proven,  and  ought 
not  to  be  allowed. 

As  to  the  next  and  fourth  particular  of  demand  stated  in  the  account, 
the  evidence  is  as  follows  : 

Richard  Stewart  says  :  **I  know  that  Mr.  Skirving  furnished  the 
engines  and  the  lead  for  lining  the  cistern,  and  that  the  wood-work 
was  put  up  under  my  superintendence. — (Record,  p.  10.) 

The  Commissioner  of  Public  Buildings,  in  a  letter  to  G.  B.  Farnum 
on  the  subject  of  the  work  referred  to  in  this  item,  dated  October  7, 
1852,  says,  **your  several  communications  have  been  received,  also 
the  rough  sketch  of  plan,  Ac,  by  Mr.  Skirving.'' — (See  letter.) 

Francis  McGhan,  a  witness  on  the  part  of  the  United  States,  says, 
in  his  deposition,  that  he  lined  the  cistern  on  the  roof  of  the  Capitol 
with  lead;  that  the  carpenter's  work  was  done  before  he  was  called 
to  it:  that  after  it  was'  lined  Commissioner  Easby  directed  him,  by 
letter,  dated  *' Washington,  July  2,  1852,"  to  call  on  Mr.  Skirving 
(in  New  York)  and  ascertain  what  progress  he  had  made  in  getting 
the  machinery  for  the  work,  and  that  if  the  pumps  and  machinery 
were  not  made,  to  purchase  pumps  suitable;  that  on  his  arrival  in 
New  York  witness  could  not  find  Skirving;  that  he  called  on  Mr. 
Farnum,  and  found  that  men  were  at  work  on  the  pumps  and  they 
were  nearly  ready,  and  he  then  concluded  not  to  purchase  any  ma- 
chinery; that  he  so  reported  to  Mr.  Easby,  who  was  satisfied;  that 
when  the  pumps  came  on,  some  two  or  three  weeks  afterwards,  they 
were  left  on  the  east  front  of  the  Capitol,  and  remained  there  betf^een 
three  and  four  weeks;  that  he  was  then  directed  by  Mr.  Easby  to 
have  the  machinery  and  pumps  hoisted  upon  the  roof  of  the  Capitol 
and  put  in  place,  which  he  did,*  that  he  did  all  the  work  that  was 
necessary  to  put  the  pumps  in  action;  that  the  branch  pipe  and  brass 
work  were  furnished  by  Mr.  Farnum,  the  lead  for  lining  the  cistern 
was  furnished  by  the  government — does  not  know  who  bought  it.  A 
part  of  the  pipes  came  from  the  Patent  Office.  Witness  connected  a 
bad  pipe  to  the  bottom  of  the  cistern,  and  ran  it  down  some  ten  or 
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twelve  feet  to  a  water-closet  of  the  House  of  Representatives,  and 
attached  a  stop-cock  or  plug,  to  be  used  in  case  of  fire;  no  water  was 
carried  to  the  library  of  the  House,  to  his  knowledge;  the  arrange- 
ment spoken  of  was  suggested  to  him  by  Mr.  Easby.  Thinks  that  after 
he  was  employed  John  Skirving  did  not  have  anything  to  do  with  the 
work.  He  (Skirving)  was  on  the  roof  two  or  three  times — he  made 
some  suggestions  in  regard  to  the  work,  and  thinks  he  directed  some 
brick-work  to  be  done,  but 'at  the  time  did  not  think  he  had  any  au- 
thority to  direct  any  work. — (See  McGhan's  deposition,  not  printed.) 

Thomas  U.  Walter  says,  in  his  deposition,  that  he  does  not  know 
anything  of  the  particulars  of  the  second  and  fifth  items  in  this  account 
of  claimants,  but  as  to  the  remaining  four  items  (including  the  one 
now  tinder  consideration)  he  has  some  knowledge  of  Skirving  having 
been  employed  to  execute  the  work,  as  he,  the  witness,  was  frequently 
consulted  upon  the  subject,  both  by  the  Commissioner  of  Public  Build- 
ings and  by  Skirving. — (See  deposition  not  printed.) 

This  evidence  proves  the  substance  of  this  charge,  and  it  ought, 
therefore,  to  be  allowed. 

The  only  evidence  in  support  of  the  next  and  fifth  charge  is  a 
statement  of  Richaid  Shekell,  that  he  took  the  measure  of  Lafayette 
square  at  the  request  of  Skirving,  in  1851,  on  which  he  understood 
drawings  were  to  be  made. — rShekell's  deposition,  Rec,  p  11.)  This 
evidence  does  not  prove  the  cnarge,  and  it  ought  not  to  be  allowed. 

As  to  the  last  charge  in  the  account,  the  rendition  of  the  services  is 
proved  by  the  evidence  of  Stewart,  (p.  10,)  of  Shekell,  (p.  11,)  of 
Walter,  and  of  Wood,  (Rec,  pp.  16,  17,)  particularly  the  latter.  But 
it  is  stated  in  Wood's  deposition  that  Skirving  claimed  and  received 
of  him,  from  whom  the  purchases  were  made,  a  percentage  on  the 
bill  amounting  to  one  hundred  and  five  dollars. — (Rec,  p.  16.)  Under 
such  circumstances,  it  is  not  unreasonable  to  conclude  that  Skirving 
considered  Wood  his  patron  and  employer,  not  the  United  States. 
No  recovery  ought  to  be  had  against  the  government  for  this  charge, 
and  it  is  therefore  not  allowed. 

The  several  sums  above  found  in  favor  of  the  claimant  amount  in 
the  aggregate  to  eleven  hundred  and  forty-two  dollars. 

It  is  the  judgment  of  the  court  that  a  bill  be  reported  for  the  pay- 
ment of  that  sum  to  the  petitioner. 


3Tth  Congress,  )  HOUSE  OP  REPRESENTATIVES.  (  Rbpoet  C.  C. 
2d  Seaaion.      )  (     No.  281. 
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Dbcvmber  4,  1861. — Committed  to  a  Committee  of  the  Whole  House,  made  the  order  of  the 

day  for  to-morrow,  and  ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPOET. 

To  the  honai^dbie  the  Senate  and  House  of  Bepresef/datives  of  the  United 

Stales  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

DAVID  D.  MITCHELL  vs.  THE  UNITED  STATES. 

L  The  petition  of  the  claimant. 

2.  Original  evidence  for  claimant  transmitted  to  the  House  of  Be- 
presentatives;  a  printed  copy  transmitted  to  the  Senate. 

3.  Original  evidence  for  the  United  States  transmitted  to  the  House 
of  Representatives;  a  printed  copy  transmitted  to  the  Senate. 

4.  Claimant's  brief. 

5.  United  States  solicitor's  brief. 

6.  Opinion  of  the  court  adverse  to  the  claim,  by  Judge  Hughes. 

7.  Separate  opinion  of  Judge  Scarburgh,  adverse. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  ^nd  affixed  the 
r     o  1  ^^^^  ^^  ^^^^  court,  at  Washington,  this  third  day  of  December, 

LL.  8.J  ^    j^    jggj^ 

SAM'L  H.  HUNTINGTON, 

Chi^  Clerk  Court  of  Claims. 


Petition. 

To  the  honorable  the  Judges  of  the  Court  of  Claims  : 

The  petition  of  David  D.  Mitchell,  of  St.  Louis,  in  the  State  of 
Missouri,  respectfully  represents:  That  in  the  month  of  February, 
1858,  when  the  military  expedition  to  Utah  was  fitting  out,  your  pe- 
titioner, aware  that  a  large  number  of  mules  would  be  required  within 
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a  very  limited  time  by  the  quartermaster's  department,  to  be  used 
for  the  purpose  of  transportation,  and  other  purposes  connected  with 
said  expedition,  and  that  there  was  no  appropriation  of  money  for 
their  purchase,  proposed  to  the  honorable  John  B.  Floyd,  Secretary 
of  War,  to  purchase  and  deliver  to  the  government,  at  Fort  Leaven- 
worth, one  thousand  mules,  in  time  to  meet  the  urgent  demands  of  the 
government,  and  in  accordance  with  the  specifications  of  the  quar- 
termaster's  department,  and,  for  fair  and  reasonable  compensation 
for  said  mules,  to  await  the  necessary  appropriations  by  Congress, 
To  this  proposal  the  said  Secretary  acceded,  and  he  subsequently 
issued  his  order,  dated  the  twenty-sixth  day  of  February,  1858,  to 
Captain  Van  Yliet,  the  assistant  quartermaster  at  Fort  Leavenworth, 
for  the  said  purchase  from  your  petitioner,  a  copy  of  which  order  is 
hereunto  annexed,  marked  **D.  D.  M.  No.  1,"  as  part  of  this 
petition. 

Your  petitioner  shows  that  it  was  no  part  of  his  proposal  to  said 
Secretary,  as  made  or  acceded  to,  that  said  Van  Vliet  should  exercise 
a  discretionary  power,  which  should  be  final  and  conclusive,  respect- 
ing the  price  to  be  paid  for  said  mules,  but  that,  on  the  contrary,  by 
the  terms  of  said  agreement  your  petitioner  was  to  be  fairly  remune- 
rated according  to  the  market  price  at  the  time  and  place  of  the 
delivery  of  his  property,  and  in  view  of  the  mode  of  payment  and 
all  the  circumstances  belonging  to  the  transaction,  and  that  the  said 
order,  emanating  from  the  Department  of  War  to  one  of  its  oflScers, 
(whilst  it  recognized  the  preference  which,  in  order  to  meet  the  exi- 
gencies of  the  public  service,  had  been  given  to  your  petitioner,) 
incorporated  no  new  provision  into  said  agreement. 

Your  petitioner  further  shows,  that  after  entering  into  said  agree- 
ment he  pro<;eeded  at  once  to  his  home  and  commenced  making  pre- 
paration to  meet  his  heavy  engagements  by  raising  large  sums  of 
money,  but  that  before  making  his  purchases  he  had  several  inter- 
views with  said  Van  Vliet,  who  assured  your  petitioner  that  he  should 
receive  a  fair  remunerative  price  for  his  said  property,  and  that  if 
the  prices  established  for  said  mules  should  not  be  satisfactory,  they 
should  be  paid  for  on  the  basis  of  allowing  not  less  than  twenty  per 
cent,  on  their  cost,  delivered  at  said  fort,  as  a  reasonable  return  for 
the  expenditufes,  losses,  risks,  and  labor  of  your  petitioner. 

Your  petitioner  further  shows,  that,  in  pursuance  of  said  agree- 
ment, he  delivered  for  inspection  at  said  fort  more  than  two  thousand 
mules,  and  that  said  inspection  was  rigorous  in  the  extreme,  and 
many  mules  which  fully  came  up  to  the  requirements  of  said  specifi- 
cations were  rejected.  But  although  your  petitioner  has  sustained 
great  loss  by  reason  of  such  rejection,  yet  he  does  not  claim  damages 
on  that  account,  inasmuch  as  many  of  the  mules  so  rejected  have 
since  been  received  and  paid  for  by  the  government. 

Your  petitioner  shows  that  the  true  meaning  and  intent  of  said 
order  was  that  the  ruling  rates  should  be  established  by  said  Van 
Vliet  in  advance;  that  he  utterly  failed  so  to  establish  them;  that 
mules  of  the  same  class,  according  to  said  specifications,  and  equal 
in  value,  were  paid  for  at  different  prices,  and  that  the  whole  subject 


DAVID  D.   MITCHELL.  3 

of  price  was  left  open  until  nearly  all  the  mules  of  your  petitioner, 
not  rejected,  had  passed  into  the  possession  of  the  govemraent. 

Your  petitioner  shows  that  of  the  mules  offered  by  him  for  inspec- 
tion nine  hundred  and  forty-six  were  accepted  and  received  by  said 
Van  Vleit,  as  fully  answering  said  specifications;  that  when  the  prices 
were  announced  they  were  various,  but  made  an  average  of  one  hun- 
dred and  sixty-five  dollars  ($165)  per  mule;  and  that  said  prices,  thus 
arbitrarily  established  after  your  petitioner's  property  had  passed 
into  the  possession  of  the  government,  were  cash  prices,  whereas 
your  petitioner  was  paid  in  time  drafts,  on  which,  as  your  petitioner 
is  prepared  to  show,  the  discount  was  very  heavy,  being  sometimes 
as  much  as  ten  per  cent. 

Your  petitioner  charges  that  the  prices,  required  b}'^  said  order  to 
be  established  never  were,  in  fact,  established;  and  further,  that 
males  offered  by  other  parties  were  paid  for  at  the  rate  of  one  hun- 
dred and  eighty-five  ($185)  per  mule.  Your  petitioner  shows  that 
the  prices  set  upon  his  property  as  aforesaid  were  not  fair  and  reason- 
able, nor  such  as  under  his  said  agreement  he  was  entitled  to  receive; 
that  your  petitioner  protested  in  writing  against  the  same,  and  filed 
his  protest  with  said  Van  Vliet;  that  on  the  mules  so  taken  by  the 
government,  at  the  prices  fixed,  he  sustained  an  actual  loss  of  from 
three  to  four  thousand  dollars,  besides  profits  and  the  loss  resulting 
from  rejections  and  other  causes;  and  that  the  whole  damage  resulting 
to  him  upon  his  said  undertaking  has  been  not  less  than  twenty  thou- 
sand dollars,  ($20, 000.)  And  your  petitioner  furthet  shows  that  com- 
plaint being  made  to  the  said  Secretary  of  the  said  gross  inadequacy 
of  price  as  well  as  of  the  rejection  of  many  mules,  which  in  all 
respects  met  the  said  specifications,  the  said  Secretary,  at  the  instance 
of  your  petitioner  and  others,  on  the  7th  day  of  July,  1858,  ordered 
a  board  of  three  experienced  officers  of  the  United  States  army  to 
convene  at  said  fort  and  inquire  into  said  inadequacy  and  the  pro- 
priety of  said  rejections,  and  make  report  of  all  the  facts  connected 
therewith,  together  with  their  opinions,  by  the  decision  of  which 
board  your  petitioner  admits  he  agreed  to  abide.  The  said  board 
convened  on  the  25th  day  of  August,  1858,  and  after  a*  thorough  in- 
vestigation of  the  subjects  submitted  to  them,  duly  reported,  annexing 
to  their  report  the  evidence  taken  by  them  in  said  investigation. 
Your  petitioner  shows  that  a  majority  of  said  board  decided  that  the 
prices  paid  for  said  mules  of  your  petitioner  were  inadequate,  and 
that  one  hundred  and  eighty-five  dollars  ($185)  per  head  would  not 
be  remunerative,  and  they  recommended  the  payment  of  that  sum; 
while  one  of  the  members  of  said  board  was  of  opinion  that  one 
hundred  and  seventy-five  dollars  ($175)  per  head  would  be  sufficient 
compensation.  Your  petitioner  prays  that  copies  of  said  report  and 
accompanying  papers  may  be  ordered  by  this  court  to  be  used  in  this 
cause. 

Your  petitioner  further  shows  that  the  said  Secretary  refused  to 
pay  more  than  one  hundred  and  seventy-five  dollars  ($175)  per  head, 
which  sum  hcf  allowed  to  be  paid  to  your  petitioner  under  protest, 
and  with  liberty  to  proceed  in  this  court  for  the  balance  due   him. 
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Hence  your  petitioner  brings  this  suit  to  recover  the  difference  be- 
tween what  he  has  received  and  the  fair  and  reasonable  compensation 
due  him  under  his  said  agreement. 

WALTER  D.  DAVIDGE, 

Of  CouTisdfor  Fetitioner. 

District  op  Columbia,  Washington  County^  to  tvU : 

Be  it  remembered  that  on  this  10th  day  of  October,  1859,  person- 
ally appeared  before  me,  the  subscriber,  a  justice  of  the  peace 
for  the  county  aforesaid,  Walter  D.  Davidge,  of  counsel  for  the 
above-named  David  D.  Mitchell,  and  made  oath,  in  due  form  of  law, 
that  the  facts  contained  in  the  foregoing  petition  are  true  to  the  best 
.  of  his  knowledge  and  belief. 

THOMAS  C.  DONN, 

Justice  of  the  Peace. 

This  petition  was  first  brought  to  the  attention  of  the  solicitor  on 
the  evening  of  the  3d  of  March,  1860. 

R.  H.  GILLET. 


Evidence  for  the  daimant, 
I. 


War  Department, 
Tfashington^  February  26,  1858. 

Sir  r  In  purchasing  mules  for  the  army  of  Utah,  in  accordance  with 
the  specifications  of  the  quartermaster's  department,   and  at  the 
ruling  rates  which  you  may  establish  at  Leavenworth,  I  desire  that 
you  will  procure  one  thousand  from  Messrs.  McDowell  &  Mitchell. 
Very  respectfully,  your  obedient  servant, 

JOHN  B.  FLOYD, 

Secretary  of  War. 
Captain  Stewart  Van  Vliet, 

Assistant  Quartermaster,  Fort  Leaventvorth,  K,  T. 

Admitted. 

J.  D.  Mcpherson, 

Deputy  Solicitor. 


IL 

War  Department, 
Washington,  March  25,  1858. 

Sir  :  In  purchasing  mules  for  the  army  of  Utah,  in  accordance  with 
the  specifications  of  the  quartermaster's  department,  and  at  the 
ruling  rates  which  you  may  establish  at  Fort  Leavenworth,  I  desire 
that  you  will  procure  one  thousand  from  Colonel  D.  D.  Mitchell. 
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This  order  is  intended  to  substitute  the  one  of  the  26th  of  Feb- 
ruary last,  authorizing  the  purchase  of  one  thousand  mules  from  a  firm 
of  which  Colonel  Mitchell  was  a  member. 

Very  respectfully,  your  obedient  servant, 

JOHN  B.  FLOYD, 

Secretary  of  War^ 
Captain  Stewart  Van  Vliet, 

Ass^istant  Qvartermaster,  Fort  Leavenworth^  K.  T. 

Admitted. 

J.  D.  Mcpherson, 

Deputy  Solicitor. 


III. 

COURT  OF  CLAIMS. 

•    February  7,  I860. 
D.  D.  Mitchell  vs.  The  United  States. 

On  motion  of  the  claimant' s  counsel,  the  court  made  the  following 
order  in  this  case  : 

To  the  honorable  the  Secretary  of  War : 

You  are  hereby  requested  to  furnish  to  this  court,  to  be  used  as 
evidence  in  the  above  case,  copies  of  the  following  papers,  viz  : 

1.  Letter  from  Senator  Green,  of  Missouri,  to  Secretary  of  War, 
dated  April  28,  1859. 

2.  Letter  of  Secretary  of  War  in  reply,  dated  May  11,  1859. 

3.  Letter  from  Senator  Green  to  Secretary  of  War,  dated  Decem- 
ber 20,  1859. 

4.  Letter  of  Secretary  of  War  in  reply,  dated  December  23,  1859. 

5.  Letter  of  Senator  Green  in  response  to  letter  of  Secretary  of 
War,  of  December  23,  1859. 

6.  Copies  of  orders  organizing  board  of  inquiry,  which  met  at  Fort 
Leavenworth  August  25,  1858,  to  investigate  the  claims  of  D.  D. 
Mitchell  and  others  for  mules  furnished  to  the  government. 

7.  Copies  of  the  reports  of  the  majority  and  minority  of  said 
board,  with  the  action  of  the  Secretary  thereon. 

8.  Copy  of  paper  filed  before  said  board  by  Captain  Van  Vliet,  dated 
June  1,  1858,  and  marked  N,  showing  the  valuation  of  the  mules  to 
have  a  cash  valuation  ;  together  with  any  other  information  in  your 
department  tending  to  elucidate  said  claim. 

SAM^L  H.  HUNTINGTON,  Chief  Clerk. 
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IV. 

War  Department, 
February  29,  1860. 

Sir  :  In  compliance  with  the  order  of  the  Court  of  Claims,  commu- 
nicated with  your  letter  of  the   7th  instant,   I  have  the  honor  to 
transmit  herewith  copies,  certified  under  the  seal  of  this  department, 
of  the  papers  named  in  the  accompanying  list,  relating  to  the  case  of 
D.  D.  Mitchell  vs.  the  United  States. 

Very  respectfully,  your  obedient  servant, 

JOHN  B.  FLOYD, 

Secretary  of  War. 
Samuel  H.  Huntington,  Esq. , 

Chirf  Clerk  of  the  Court  of  Claims. 


y. 

I  hereby  certify  that  the  annexed  papers,  numbered  from  one  to 
fourteen,  inclusive,  relative  to  the  claim  of  D.  D.  Mitchell,  on  account 
of  mules  purchased  for  the  military  service,  are  true  copies,  taken 
from  the  originals  on  file  in  the  Department  of  War,  and  from  the 
records  thereof. 

In  testimony  whereof,  I,  John  B.  Floyd,  Secretary  of  War,  have 
hereunto  set  my  hand,  and  caused  the  seal  of  the  department  to  be 
rsFAT  1  ^ffi^^^i  **  Washington,  this  twenty -ninth  day  of  February, 
^  '-'in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixty,  and  of  the  independence  of  the  United  States  of  America  the 
eighty-fourth. 

JOHN  B.  FLOYD, 

Secretary  of  War. 


No.  1. 

War  Department, 
Adjutant  GenerdPs  Office,  Washington,  July  10,  1858. 

[Special  orders  No.  92.] 

The  following  order  is  published  for  the  government  of  all  con- 
cerned: 

War  Department,  July  7,  1858. 

Inasmuch  as,  under  orders  from  this  department,  bearing  date,  re- 
spectively, the  26th  February,  25th  March,  and  2d  April  last,  Captain 
Stewart  Van  Vliet,  assistant  quartermaster  at  Fort  Leavenworth,  was 
instructed  to  purchase  the  mules  required  for  the  army  of  Utah  from 
certain  individuals  therein  named ;  and  inasmuch  as  the  parties  have 
disagreed  as  to  the  prices  allowed,  aud  the  number  of  mules  received 


DAVID   D     MITCHELL.  7 

by  the  said  assistant  quartermaster,  it  is  ordered  that  a  board  of 
oflScers,  to  consist  of  Brevet  Major  T.  W.Sherman,  captain  3d  artillery; 
Major  A.  W.  Gaines,  pay  department;  and  Captain  A.  J.  Smith,  1st 
dragoons,  assemble  at  Fort  Leavenworth,  on  Monday,  the  16th  day 
of  August,  1858,  or  as  soon  thereafter  as  practicable,  to  inquire  into 
all  the  facts  connected  with  the  purchase  and  inspection  of  said  mules. 
The  board  will  report  fully  as  to  the  inadequacy  of  the  prices  allowed, 
if  any,  and  also  whether  or  not  any  mules  were  rejected  that  came  up 
to  the  specifications  of  the  quartermaster's  department;  and  if  so,  how 
many,  and  the  reasons  therefor;  and  also  any  facts  which,  in  their 
opinion,  may  have  a  bearing  upon  the  correct  decision  of  the  questions 
in  controversv  between  the  said  parties. 

JOHN  B.  FLOYD,  Secretary  of  War. 

By  order  of  the  Secretary  of  War: 

E.  D.  TOWNSBND, 

Assistant  Adjutant  General, 


No.  2. 

War  Department, 
Adjutant  GeneraFs  Office,  WdsMngton,  July  22,  1858. 

[Special  orders  No.  100.] 

[Extract.] 
♦  ****  *  *  ♦ 

8.  Brevet  Lieutenant  Colonel  B.  S.  Roberts,  captain  regiment 
mounted  riflemen,  is  detailed  as  a  member  of  the  board  of  officers  ap- 
pointed by  ** special  order''  No.  92,  of  July  10,  1858,  from  the  War 
Department,  to  meet  at  Fort  Leavenworth,  Kansas,  the  16th  of  Au- 
gust next,  in  the  place  of  Captain  A.  J.  Smith,  1st  dragoons,  hereto- 
fore relieved. 

By  order  of  the  Secretary  of  War: 

S.  WILLIAMS, 
Assistant  Adjutant  General, 


No.  3. 

War  Department, 
Adjutant  GeneroTs  Office,  Washington,  A'Ugust  6,  1858. 

[Special  orders  No.  109.] 

[Extract.] 

1.  Major  N.  C.  Macrae,  3d  infantry,  is  detailed  as  a  member  of  the 
board  of  officers  appointed  by  **  special  order"  No.  92,  of  July  10, 
1858,  from  the  War  Department,  to  meet  at  Fort  Leavenworth,  Kan- 
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BBS,  the  16th  instant,  in  the  place  of  Major  A.  W.  Gaines,  pay  depart- 
ment, who  is  hereby  relieved  from  serving  on  that  board. 

By  order  of  the  Secretary  of  War: 

E.  D.  TOWNSEND, 
Assistant  Adjutant  General. 


No.  4. 
Tlie  Adjutant  Genei'di  to  Major  Macrae, 

[TelegTam.] 

Adjutant  General's  Office, 
Washington,  August  9,  1858. 

The  order  appointing  you  a  member  of  the  board  to  meet  at  Fort 
Leavenworth,  the  16th  instant,  is  recalled  for  the  present. 

By  order  of  the  Secretary  of  War: 

S.  WILLIAMS, 
Assistant  Adjutant  General. 
Major  N.  G.  Macbae, 

V.  S.  Army,  Burnet  House,  Cincinnati,  Ohio. 


No.  5. 
Tlie  Adjxdant  General  to  tJw  President  of  the  Board. 

Adjutant  General's  Office, 
Washington,  August  6,  1858. 

SiB:  I  have  the  honor  herewith  to  transmit  the  following: 

1.  Special  order  No.  92,  of  July  10,  1858,  appointing  a  board  of 
officers  to  meet  at  Fort  Leavenworth  August  16,  1858. 

2.  Copies  of  the  letters  of  the  Secretary  of  War,  dated  February 
26,  March  25,  and  April  2,  1858,  cited  in  the  above-mentioned  order. 

3.  Copy  of  letter  addressed  to  the  Secretary  of  War  by  Trigg  & 
Kirby  and  D.  D.  Mitchell,  July  3,  1858. 

4.  Specifications  of  the  quartermaster' s  department,  governing  the 
purchase  of  mules  required  for  service  on  the  plains. 

5.  Extracts  from  special  orders  Nos.  100  and  109,  making  changes 
in  the  original  detail  for  the  board. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

E.  D.  TOWNSEND, 
Assistant  Adjutant  General. 
The  Pbesident  op  the  Boabd  op  Officbbs, 

Foi't  Leavenworth,  Kansas. 
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No.  6. 

Hie  Adjutant  General  to  Commanding  Officer  at  Fort  Leavenworth. 

Adjutant  General's  Office, 
Washington,  August  6,  1858. 

Sib:  I  herewith  have  the  honor  to  enclose  a  package  addressed  to- 
the  president  of  the  board  of  officers  appointed  to  meet  at  Fort  Leaven- 
worth the  16th  instant,  which  yon  are  respectfully  requested  to  cause 
to  be  delivered  according  to  its  direction. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

E.  D.  TOWNSEND, 
Assistant  Adjutant  Oeneral. 
The  Commanding  Officer, 

Fort  Leavenworth,  Kansas. 


No.  7. 

Report  of  the  hoard. 

The  letter  from  the  Secretary  of  War,  dated  War  Department, 
Washington,  February  26,  1858,  precludes  Captain  Van  Vliet  from 
porchasing  mules  for  the  service  of  the  army  in  Utah  from  other  par- 
ties than  Messrs.  Kirby  &  Trigg,  except  tivdve  hundred.  It  leaves  no 
discretion  with  Captain  Van  Vliet  as  to  parties.  The  instructions 
were  special  and  extraordinary.  They  were,  therefore,  to  be  observed 
in  their  strictest  letter;  and,  coming  from  the  highest  constituted 
authority,  it  must  be  presumed  that  authority  was  governed  by  weighty 
public  reasons.  Nothing  less  than  urgent  public  necessity  would 
justify  a  departure  from  such  instructions. 

The  prices  to  be  paid  were  the  ^^ ruling  rates,^^  as  established  by 
Captain  Van  Vliet.  He  therefore  is  to  be  the  sole  judge  in  this  par- 
ticular, and  parties  to  sales  under  any  contract  grounded  on  this  letter 
will  be  concluded  by  the  prices  determined  by  him.  Such,  in  the 
mind  of  the  board,  are  the  legal  deductions  of  this  letter,  and  the 
government  and  the  parties  would  be  alike  bounden  by  their  appli- 
cation. 

lietter  C  of  same  date  from  Secretary  of  War  was  revoked  by  letter 
C  of  date  War  Department,  Washington,  March  25,  1858.  This  last 
letter  names  Colonel  D.  D.  Mitchell  as  a  party  who  is  to  furnish  one 
thousand  mules,  under  the  same  conditions  and  specifications  as  set 
out  in  the  letter  already  considered.  The  parties  to  this  would  there- 
fore be  governed  by  the  rules  applicable  to  the  first  letter,  and  the 
same  legal  and  binding  consequences  would  follow. 

The  letter  from  the  Secretary  dated  April  2,  1858,  leaves  no  dis- 
cretion with  Captain  Van  Vliet,  except  as  to  price.  It  is  substan- 
tially an  order  to  him  from  the  highest  military  authority  to  purchase 
one  hundred  and  fifty  mules  from  Captain  G.  B.  Hebb,  and  could  not 
be  disregarded,  unless  extraordinary  circumstances  the  Secretary 
could  not  be  presumed  to  know  intervened. 
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Opinion. 


The  board  is  therefore  of  opinion  that  under  these  rules  that  Cap- 
tain Van  Vliet  was  bounden  to  purchase  one  thousand  mules  of  Col- 
onel D.  D.  Mitchell,  one  hundred  and  fifty  of  Captain  G.  B.  Hebb, 
and  as  many  other  mules  as  should  be  necessary  for  the  Utah  army, 
of  Kirby  &  Trigg,  if  presented  by  these  parties  in  good  faith,  in  com- 
pliance with  any  agreement  or  contract  not  changing  these  instruc- 
tions, and  substantially  fulfilling  the  specifications  of  the  quartermas- 
ter's department. 

It  is  also  of  the  opinion  that  the  prices  paid  by  these  parties  were 
inadequate,  and  that  one  hundred  and  eighty -five  dollars  per  mule, 
under  the  circumstances,  would  not  be  remunerative. 

It  is  also  of  opinion  that  the  great  majority  of  the  mules  rejected 
were  so  rejected  because  they  did  not  respond  to  the  specification  as 
to  age,  being  under  four  years  old. 

The  board  further  expresses  its  belief  that  the  complainants,  Messrs. 
Kirby  &  Trigg,  Colonel  D.  D.  Mitchell,  and  Captain  Hebb,  entered 
on  their  purchase  and  delivery  of  mules  in  good  faith,  and  with  full 
authority  from  the  Secretary  of  War,  to  purchase  and  deliver  all  the 
mules  required  for  the  Utah  army;  and  that  they  have  executed  their 
contracts  in  the  same  good  faith  and  to  the  utmost  extent  under  the 
circumstances  of  the  emergency.  They  undertook  to  supply  the  de- 
mand to  the  Utah  army  on  their  own  responsibility,  furnishing  their 
own  capital,  and  taking  the  risk  of  the  passage  of  the  army  appropri- 
ation to  enable  the  treasury  to  pay  them  under  their  contracts. 

The  unexpected  demand  for  so  large  a  number  of  mules  drained  the 
market,  and,  as  is  usual,  the  prices  went  up  as  the  supply  failed. 
Their  time  was  limited,  and  that  they  made  extraordinary  exertions 
to  discharge  their  obligations  is  manifested  by  the  fact  that  they  en- 
gaged in  their  interests  the  leading  men  of  capital,  influence  and 
respectability  in  Missouri. 

All  these  circumstances,  and  the  fact  that  they  were  paid  in  gov- 
ernment drafts  at  a  large  discount,  weigh  in  the  mind  of  the  board  to 
recommend  these  parties  to  the  liberality  of  the  War  Department  for 
full  indemnity  and  fair  compensation  for  losses. 

They  have  in  proof  that  they  yet  have  on  hand  seven  hundred  and 
twenty-three  rejected  mules.  Of  this  number  Kirby  &  Trigg  have 
three  hundred  and  eighty-five,  (385,)  Colonel  D.  D.  Mitchell  two  hun- 
dred and  eighty-seven,  (287,)  Captain  G.  B.  Hebb  sixty-three,  (63.) 

The  proof  is  satisfactory  that  quite  a  considerable  portion  of  this 
number  was  rejected  on  the  presumption  that  they  were  under  the 
years  required  by  the  specifications;  yet  it  does  not  appear  that  any 
very  strict  examination  was  made  in  this  particular.  Many  witnesses 
agree  in  saying  that  in  other  respects  than  age  these  rejected  mules 
responded  fully  to  the  requirements  of  the  quartermaster's  depart- 
ment and  to  the  necessities  of  the  service. 

These  witnesses,  experienced  mule  dealers,  many  of  them  having 
for  several  years  supplied  this  post  with  mules,  all  further  agree  that 
the  examination  of  mules  the  past  season  has  been  unusually  rigid. 
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and  that  tbe  mules  received  have  been  greatly  superior  to  any  here- 
tofore sold  and  delivered. 

It  is  also  quite  clear  that  the  rejected  mules  were  purchased  and 
presented  by  the  parties  with  an  understanding  that  the  specification 
as  to  years  had  been  waived  by  the  quartermaster's  department,  if, 
in  other  particulars,  the  mules  presented  fully  came  up  to  the  service 
standard  and  the  other  specifications,  and  that  they  did  so  is  quite 
satisfactory  shown. 

The  board,  considering  all  these  circumstances,  have  the  honor  to 
suggest  that,  so  far  as  the  service  is  now  in  need  of  mules,  they 
should  be  purchased  of  these  parties  who  have  many  yet  on  hand,  at 
such  prices  as  an  experienced  and  competent  oflScer  may  fix,  to  save 
them  from  losses  consequential  on  the  rejection  of  so  great  a  number 
under  the  unusual  and  emergent  circumstances  of  these  cases. 

There  is  nothing  in  all  the  testimony  going  in  any  manner  to  dam- 
age Captain  Van  Vliet's  private  or  official  integrity;  and  the  board, 
in  expressing  these  opinions,  intend  to  impute  neither  censure  nor 
blame  to  that  officer. 

A.  W.  GAINES, 
Paymaster  United  States  Army. 

B.  S.  ROBERTS, 
LieuteTuint  Colonel  United  States  Army, 


No.  8. 

Minority  report  of  the  board. 

The  undersigned,  disagreeing  vnth.  the  majority  of  the  board  in 
^ome  most  important  points,  deems  it  necessary  to  express  his  views 
in  the  following  report: 

Captain  Van  Vliet,  assistant  quartermaster,  was  directed  by  the 
honorable  Secretary  of  War  to  purchase  of  Messrs.  Trigg  and  Kirby 
as  many  mules  as  were  required  for  the  Utah  expedition,  excepting 
1,150,  which  the  honorable  Secretary  directed  to  be  purchased  as 
follows:  1,000  of  Colonel  D.  D.  Mitchell,  and  150  of  Mr.  G.  B.  Hebb. 
These  were  to  come  up  to  the  specification  of  the  quartermaster's 
department,  as  specially  expressed  in  the  letters  of  instruction  to 
Captain  Van  Vliet,  except,  however,  that  directing  the  purchase  of 
150  from  Mr.  Hebb,  which  does  not  expressly  state  those  conditions. 
All  of  these  mules  were  to  be  paid  for  according  to  the  ruling  rates 
at  Fort  Leavenworth,  as  established  by  the  said  Captain  Van  Vliet. 

In  conformity  with  those  instructions,  it  appears  that  2,486  mules 
were  received  by  Captain  Van  Vliet  from  Messrs.  Trigg  &  Kirby, 
W6  from  Colonel  Mitchell,  and  87  from  Mr.  Hebb. 

The  number  of  mules  required  to  be  purchased  for  the  Utah  ex- 
pedition from  these  parties,  that  is,  over  and  above  what  it  appears 
was  required  to  be  purchased  of  another  party,  was  3,517;  and  the 
number  actually  purchased  of  these  parties,  viz:  Messrs.  Trigg  & 
Kirby,  D.  D.  Mitchell,  and  G.  B.  Hebb,  was  3,519,  showing,  that 
although  Colonel  Mitchell  fell  short  in  his  delivery  54  mule?,  and  Mr. 
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Hebb  87,  these  deficiencies  were  made  up  by  the  other  contracting 
party,  Messrs.  Trigg  &  Kirby,  and  that  the  views  of  the  honorable 
Secretary  of  War  were  carried  out  almost  to  the  letter  in  his  extra- 
ordinary efforts  to  seasonably  push  forward  the  Utah  forces  on  mere 
private  credit,  and  without  any  appropriations  having  yet  been  made 
by  Congress. 

It  appears  that  this  large  number  of  mules  was  required  to  be 
furnished  at  very  short  notice,  and  that  the  excitement  in  the  country 
on  this  subject  raised  the  price  of  mules  to  a  somewhat  further  extent 
than  would  have  happened  had  more  time  been  allowed  the  con- 
tractors to  procure  them. 

It  further  appears  that  much  of  the  payment  was  made  by  the 
quartermaster  in  time  drafts,  whose  redemption  was  entirely  dependent 
on  the  passage  of  the  appropriation  bill  by  Congress,  and  that  these 
drafts  were  at  a  considerable  discount  over  the  whole  State. 

The  mules  before  reception  were  subjected  to  a  thorough  and  rigid 
inspection,  and  all  those  which  failed  to  come  up  to  the  specification 
of  the  quartermaster  8  department  as  required  were  rejected,  with  this 
exception,  however,  viz:  it  appears  from  reliable  evidence  that  on 
receiving  a  large  lot  of  mules  some  few  3-year  olds  were  received 
among  the  first  class,  when  those  of  the  second  and  third  classes 
proved  of  a  very  superior  quality,  and  the  number  of  wheel  and 
swing  mules  was  large  in  proportion  to  the  whole  number  ofifered. 
This  departure  from  the  specifications  was  reasonable  and  natural,  and 
well  understood  and  appreciated  by  all  who  are  conversant  with 
business  of  this  nature.  The  evidence  brought  forward  to  prove  that 
this  amounted  to  such  a  relaxation  in  the  specifications  as  to  authorize 
the  contractors  to  bring  in  such  large  proportions  of  3-year  olds  as 
seems  to  have  been  done,  is,  in  my  opinion,  unworthy  of  the  slightest 
attention. 

It  appears  that  a  large  number  of  mules,  belonging  to  all  the  parties 
in  question,  were  rejected,  as  failing  to  come  up  to  the  specifications, 
and  that  this  was  the  cause  why  Colonel  Mitchell  fell  short  54  mules, 
and  Mr.  Hebb  87. 

Much  evidence  has  been  produced  to  show^  that  the  quartermaster, 
after  rejecting  certain  mules  one  day,  would  receive  them  afterwards 
in  another  lot,  and  that  an  unfavorable  inference  is  to  be  drawn  there- 
from as  to  the  mode  of  inspection  and  fairness  of  the  quartermaster' s 
department.  If  mules  which  had  been  formerly  rejected  w-ere  after- 
wards received,  and  most  probably  such  was  the  case,  I  see  nothing 
whatever  to  impair  the  judgment  and  business  qualities  of  the  agents 
employed,  or  the  fairness  which  should  attach  to  all  business  transac- 
tions. The  specifications  require  certain  propositions  as  to  age  and 
size,  and  it  is  very  plain  that  if  a  large  proportion  of  the  first  class, 
for  instance,  were  presented  than  the  specifications  allowed,  the 
overplus  must  be  rejected.  These  proportions  as  to  age  and  size  is  a 
highly  important  element  in  the  reception  of  mules,  and  in  the  inspec- 
tion must  at  no  time  be  lost  sight  of.  Now,  should  the  contractors 
put  these  rejected  first-class  mules  in  another  lot  in  order  to  form  a 
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portion  of  tho  first  class  due  to  that  lot,  why  should  they  not,  if  other- 
wise able  and  sound,  be  received. 

It  also  appears  that  a  larger  proportion  of  mules  belonging  to  these 
parties  was  rejected  than  from  any  other  lots  received  here ;  and  the 
evidence  is  equally  satisfactory  to  me  that  this  undue  proportion  of 
rejected  mules  was  owing  entirely  to  an  equally  undue  inferiority  of 
mules  presented. 

By  the  terms  of  the  honorable  Secretary's  instructions,  as  already 
i»tated,  all  the  mules,  except  Mr.  Hebb's,  were  to  come  up  to  the 
specifications.  Now,  as  the  mules  directed  to  be  purchased  of  Mr. 
Hebb  were  for  a  particular  purpose,  it  is  but  reasonable  to  infer  an 
implication  in  these  instructions  that  they  were  to  be  suitable  to  the 
service  intended.  No  other  interpretation  can  reasonably  be  given 
these  instructions  without  empowering  the  assistant  quartermaster 
to  defeat  the  whole  object  of  the  purchase  by  supplying  the  trains 
with  inefficient  and  useless  animals.  Now,  the  measure  of  efficiency 
for  all  the  mules  was  indicated  in  the  specifications  of  the  quarter- 
ma^ster's  department.  I  cannot  therefore  believe  that  Mr.  Hebb  was 
relieved  from  the  conditions  which  the  department  had  exacted  from 
all  who  furnished  mules  for  the  Utah  expedition. 

Much  evidence  has  been  produced  to  show  that  in  consequence  of 
the  rejection  of  so  large  a  number  of  mules  the  prices  of  those  re- 
ceived should  be  proportionably  higher,  or,  in  other  words,  the 
greater  the  number  of  mules  rejected  in  any  one  lot  the  higher  should 
be  the  price  of  those  received.  Such  a  doctrine  I  conceive  to  be 
antagonistic  to  all  fair  and  honorable  dealing. 

The  specifications  were  plain  and  distinct,  and  if  the  contractors 
violated  them  in  presenting  mules  that  failed  to  reach  them,  they  did 
so  at  their  ovm  risk  and  expense. 

To  ask  for  an  increase  of  price  on  this  ground  is  asking  a  premium 
on  their  rejected  mules. 

The  number  of  rejected  mules  said  to  be  in  the  hands  of  the  con- 
tractors is  very  unsatisfactory;  and  as  this  is  an  affair  between  them 
and  their  agents,  I  will  not  dwell  on  this  subject,  though  much  might 
be  said,  in  my  opinion,  subversive  of  any  claim  they  may  set  up  on 
this  score. 

I  am,  therefore,  of  opinion  that  the  contractors,  Messrs.  Trigg  & 
Kirbj,  D.  D.  Mitchell,  and  G.  B.  Hebb,  should  receive  such  an 
amount  additional  as  would  bring  up  the  price  of  every  mule  re- 
ceived to  $175,  as  a  fair  and  equitable  remuneration  for  all  losses 
incurred  from  causes  already  stated. 

That  any  remuneration  for  losses  that  may  have  occurred  in  con- 
sequence of  rejections  cannot,  in  justice  or  equity,  be  remunerated  by 
the  government. 

That  the  number  of  mules  received  by  the  assistant  quartermaster 
agreed  with  his  instructions,  and  further,  that  neither  of  the  parties 
have  any  right  to  complain  on  this  score. 

That  no  mules  were  rejected  that  properly  came  up  to  the  specifica- 
tions of  the  quartermaster's  department,  but,  on  the  contrary,  not- 
withstanding the  large  amount  of  evidence  produced  to  establish  this 
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allegation,  it  is  my  firm  belief  and  conviction,  from  the  evidence  on 
record,  to  say  nothing  of  my  own  knowledge  as  to  the  manner  in 
which  business  is  conducted  in  this  department,  that  the  inspections 
were  performed  most  faithfully,  and  in  a  manner  which  reflected  the 
highest  credit  on  Captain  Van  Vliet. 
Respectfully  submitted. 

T.  W.  SHERMAN, 
Brevet  Major,  United  States  Army,  President  of  the  Board. 


No.  9. 

Statement  of  Cajptain  Van  Vliet,  marked  N, 

Fort  Leavenworth,  JuTie  1,  1858. 

At  the  request  of  the  contractors  for  furnishing  mules  to  the  gov- 
ernment, I  will  state  that  the  prices  established  by  me  at  this  post 
were  considered  the  cash  valuation. 

In  justice  to  them,  I  will  also  state  that  the  mules  received  by  me 
were  of  a  very  fine  quality,  fully  coming  up  to  the  specifications  of 
the  quartermaster  general's  department. 

STEWART  VAN  VLIET, 

Captain,  Assistant  Qtiartei'master, 


No.  10. 

Mr.  Green  to  Mr.  Floyd. 

Washington,  D.  C,  AprU  28,  1859. 

Sir  :  As  there  remains  an  unsettled  question  between  Messr^-. 
Trigg,  Kirby  and  Mitchell,  and  the  War  Department,  as  to  the  proper 
compensation  to  be  paid  for  the  mules  furnished  to  the  government, 
I  respectfully  suggest  in  their  behalf  that  an  agreed  case  be  sub- 
mitted to  the  Court  of  Claims  to  determine  the  same.  It  will  be 
satisfactory  to  them,  and  appears  to  be  fair  and  reasonable  in  all 
respects. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

JAMES  S.  GREEN. 

Hon.  J.  B.  Floyd,  Secretary  of  War. 

May  2,  1859. 

Mr.  Green  not  having  presented  the  facts  or  points  on  which  he 
relies,  it  is  impossible  to  say  whether  an  agreed  case  could  be  sub- 
mitted ;  but  I  cannot  perceive  the  necessity  of  submitting  an  agreed 
case  if  it  were  possible  to  agree  upon  all  the  points  which  it  involves. 
Why  do  the  claimants,  whom  Mr.  Green  represents,  go  to  the  Court 
of  Claims  ?  It  is  because  the  facts  cannot  be  agreed  upon.  If  there 
was  no  dispute  about  the  facts,  there  would  be  nothing  to  submit  to 
the  Court  of  Claims. 

TH.  S.  JESUP,  Quarterrmster  Oenej^al. 
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No.  11. — Mr.  Floyd  to  Mr.  Oreen. 

War  Department,  May  11,  1859. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  yonr  letter 
of  the  28th  ultimo,  asking  that  an  agreed  statement  of  facts  may  be 
Bubmitted  to  the  Court  of  Claims  in  the  case  of  Messrs.  Trigg  & 
Kirby,  and  Mitchell. 

I  am  willing  to  admit  the  following  facts,  as  shown  by  the  papers 
on  file  in  this  department,  copies  of  which  will  be  furnished  to  the 
Court  of  Claims  when  required  by  that  tribunal : 

1st.  That  Captain  Stewart  Van  Vliet,  assistant  quartermaster  at 
Port  Leavenworth,  was,  on  the  26th  of  February,  1858,  directed  to 
procure  for  the  army  of  Utah,  in  accordance  with  the  specifications 
of  the  quartermaster's  department,  and  at  the  ruling  rates  which  he 
might  establish  at  that  post,  of  Messrs.  McDowell  &  Mitchell,  one 
thousand  mules;  and  of  Messrs.  Trigg  &  Kirby  fifteen  hundred,  and 
such  farther  supply  as  might  be  required  after  purchasing  the  addi- 
tional twelve  hundred  ordered  from  other  parties,  embracing  those  of 
McDowell  &  Mitchell,  with  two  hundred  from  a  third  person;  that  on 
the  25th  of  March  the  order  to  purchase  from  McDowell  &  Mitchell 
was  revoked,  and  Captain  Van  Vliet  directed  to  purchase,  on  the 
same  conditions,  one  thousand  mules  from  Colonel  D.  D.  Mitchell,  a 
member  of  that  firm;  and  that,  on  the  2d  of  April,  the  same  officer 
was  directed  to  purchase  of  G.  B.  Hebb  one  hundred  and  fifty  mules 
at  the  rates  which  he  might  have  established. 

2d.  That  the  ruling  rate  established  by  the  quartermaster  for  mules 
of  the  standard  quality  was  one  hundred  and  sixty-five  dollars,  and 
that  some  of  those  delivered  by  the  parties  named  were  paid  for  at  a 
higher  and  some  at  a  lower  price  than  the  ruling  rate. 

3d.  That  complaints  of  the  inadequacy  of  the  price  paid  were  made 
to  this  department,  the  first  being  contained  in  your  letter  of  the 
20th  May,  1858. 

4th.  That  on  the  7th  July,  1858,  a  board,  composed  of  three  of- 
ficers, was  directed  to  convene  at  Port  Leavenworth  for  the  purpose 
of  considering  the  questions  in  dispute. 

5th.  That  the  board  having  assembled  in  pursuance  of  this  order 
on  the  25th  of  August,  and  remained  in  session  until  the  1st  of  Sep- 
tember, 1858,  differed  in  opinion,  the  majority  reporting  that  the 
prices  were  inadequate;  that,  under  the  circumstances,  one  hundred 
and  eighty-five  dollars  would  not  be  remunerative,  and  recommend- 
ing the  claimants  to  the  liberality  of  this  department,  and  the 
minority  recommending  such  an  addition  as  would  bring  up  the  price 
of  each  mule  to  one  hundred  and  seventy-five  dollars. 

6th.  And,  finally,  that  this  department  thereupon  directed  that  ten 
dollarB  a  head  be  added  to  the  price  of  the  mules  furnished  by  Mit- 
chell, Trigg  &  Kirby,  and  Hebb. 

These  are  the  facts  on  which  I  am  willing  to  have  the  case  sub- 
mitted to  the  Court  of  Claims,  and  to  abide  its  decision. 

Very  respectfully,  your  obedient  servant, 

JOHN  B.  FLOYD,  Secretary  of  War. 

Hon.  J.  S.  Green,  Senate. 
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No.   12. 

Mr.  Green  to  Mr.  Floyd. 

Washington,  December  20, 1859. 

Sir:  In  view  of  the  submission  of  the  cases  of  Colonel  Mitchell 
and  others  to  the  Court  of  Claims,  I  beg  to  be  allowed  to  suggest  the 
want  of  perspicuity  in  one  particular  of  the  agreement  of  facts  con- 
tained in  yours  of  the  11th  of  May  last.  I  allude  to  the  establish- 
ment of  ruling  rates  by  the  quartermaster  at  Fort  Leavenworth, 
which  establishment,  it  might  be  inferred,  (however  incorrectly,) 
was  designed  by  the  understanding  between  yourself  and  the  claim- 
ants to  be  final  and  conclusive  ;  as  if  it  were  the  action,  not  of  the 
agent  of  one  of  the  contracting  parties,  but  of  an  indifferent  third 
person,  mutually  selected  to  determine  without  appeal  the  question 
of  price.  That  such  was  not  the  case  is  apparent  from  the  whole  his- 
tory of  the  transaction,  and  especially  from  the  course  of  the  War  De  - 
partment,  which,  when  complaint  of  inadequacy  was  made,  promptly 
reviewed  what  had  been  done  by  the  quartermaster,  appointed  a 
board  of  officers  to  examine  it,  made  some  additional  compensation — 
but  in  part  o"nly  fulfilling  their  report — in  addition  to  what  had  been 
allowed  by  the  quartermaster,  and  also  consented  to  abide  by  the  de- 
cision of  the  Court  of  Claims  as  to  the  question  of  further  compen- 
sation. Indeed,  the  quartermaster  in  point  of  fact  established  no 
ruling  rates,  and  named  a  price  only  after  nearly  all  the  property  had 
passed  into  the  possession  of  the  government. 

It  is  clear  that  the  understanding  between  yourself  and  the  claimants 
was  that  they  should  receive  the  fair  value  of  their  property  actually 
delivered  to  the  government,  taking  all  the  circumstances  into  con- 
sideration ;  and  that  the  quartermaster  acted  merely  as  the  agent  of 
the  department,  to  carry  out  this  understanding,  and  not  as  a  referee 
mutually  selected,  whose  opinion  was  designed  to  be  conclusive. 

Though  this  matter  may  seem  unimportant,  it  will,  I  submit,  be 
advisable  to  modify  the  phraseology  of  the  proposed  agreement  of 
facts  so  that  the  claims  may  be  submitted,  as  was  intended,  on  their 
real  merits  and  without  technical  embarrassment  on  either  side  ;  and 
to  this  end  I  respectfully  request  that,  in  response  to  this,  you  will 
state  whether  the  establishment  of  price  by  the  quartermaster  was  of 
the  essence  of  the  agreements  and  conclusive,  or  whether  it  was  not 
open  to  examination  and  review  ;  the  intent  being  that  the  claimants 
should  receive  the  fair  value  of  their  property;  which  value  is  the 
question  now  to  be  determined  by  the  court. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

JAMES  S.  GREEN. 

Hon.  John  B.  Floyd, 

Secretary  of  War. 
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No.  13. 

Mr.  Floyd  to  Mr.  Green. 

War  Department, 

December  23,  1859. 

Sib:  In  reply  to  your  letter  of  the  20th,  received  yesterday,  I  have 
the  honor  to  say  that  I  regret  there  should  have  been  any  want  of 
perspicuity  in  the  statement  of  facts  made  the  11th  of  May  last,  rela- 
tive to  the  claim  of  Mitchell  and  others  for  additional  compensation 
for  mules  delivered  for  the  public  service. 

I  can  only  add,  in  explanation  of  what  was  then  said,  that  I  in- 
tended to  exercise  no  further  authority  in  giving  the  order  to  the 
quartermaster  at  Fort  Leavenworth  than  to  designate  the  persons 
who  should  furnish  a  certain  specified  number  of  mules.  I  had,  be- 
fore giving  the  order  in  writing,  expressed  fully  my  views  to  Major 
Yan  Yliet  upon  the  subject.  I  directed  him  to  go  to  Missouri,  and 
after  careful  inquiry  and  personal  examination,  to  fix  the  price  of 
mules  to  be  delivered  for  the  use  of  the  army,  at  rates  to  be  deter- 
mined on  from  the  fair  market  value  of  the  animals,  taking  particular 
care  to  guard  the  public  interest.  Having  fixed  this  price,  I  directed 
that  a  given  number  of  mules  should  be  received  from  Mitchell  and 
others  coming  up  to  the  stcmdard  size  established  by  the  department. 
This  was  intended  to  be  covered,  and,  in  my  opinion,  is  covered,  by 
the  order  given  to  Major  Van  Vliet  upon  the  subject. 

Upon  dissatisfaction  being  expressed  by  those  gentlemen,  as  to  the 
prices  allowed  by  the  quartermaster,  I  referred  the  whole  question 
to  a  board  of  officers,  upon  whose  report  and  the  recommendation  of 
the  quartermaster  general  I  allowed  the  parties  an  additional  sum 
for  the  mules. 

It  seems  there  is  still,  with  those  gentlemen,  grounds  of  complaint; 
and  to  adjust  the  difficulty  as  to  the  sum  to  which  they  might  be  en- 
titled, I  consented  that  it  should  be  submitted  to  the  Court  of  Claims. 
This,  I  hope,  will  supply  any  want  of  perspicuity  in  the  other  paper. 
Very  respectfully,  your  obedient  servant, 

JOHN  B.  FLOYD, 

Secretary  of  War. 

Hon.  J.  S.  Green,  Senate. 


No.  14. 

Mr.  Oreen  to  Mr.  Floyd. 

Washington,  January  11,  1860. 

Sib:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  23d  of  December  last,  in  response  to  mine  of  the  20th  of  Decem- 
ber.    It  has  been  submitted  to  the  attorneys  of  Mitchell  and  others, 
and^i  considered  satisfactory.     I  am  consequently  requested  to  notify 
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you  of  the  acceptance  of  the  proposition  to  submit  the  cases  to  the 
Court  of  Claims  on  the  statement  of  facts  contained  in  your  letter  of 
the  11th  of  May  last,  as  explained  by  yours  of  December  23,  above 
mentioned, 

I  have  the  honor  to  be,  very  respectfully,  yours, 

JAMES  S.  GREEN. 
Hon.  John  B.  Floyd, 

Secretary  of  War. 


VI. 

IN  THE  OOUBT  OF  CLAIMS,  No.  18U. 

David  D.  Mitchell  m.  Thb  United  States. 

Testimony  of  Julius  L.  Bider,  for  the  claimant,  taken  before  Edmund 
F.  Brown,  commissioner  for  the  District  of  Columbia. 

Distbict  of  Columbia, 

County  €f  Washington^  as: 

On  the  12th  and  13th  days  of  March,  A.  D.  eighteen  hundred  and 
sixty,  personally  came  Julius  L.  Rider,  the  witness  within  named, 
and  after  having  first  been  sworn  to  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  the  questions  contained  in  the  within 
deposition  were  written  down  by  the  commissioner,  and  then  pro- 
posed by  him  to  the  witness;  and  the  answers  thereto  were  written 
down  by  the  commissioner  in  the  presence  of  the  witness,  who  then 
subscribed  the  deposition  in  the  presence  of  the  commissioner. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object, 
except  as  herein  stated. 

EDM.  F.  BROWN, 
Commieaioner  of  the  Court  of  Claims. 

Fees  of  witness: 
Attendance,  two  days,  at  $1  50  per  day $3  00 


Commissioner's  fees: 
Taking  testimony,  13  pages,  3,000  words,  at  20  cents  per  100  •  •  |6  00 
Per  diem  attendance  at  solicitor's  ofiSce,  two  days,  at  $3 6  00 


12  00 


The  deposition  of  Julius  L.  Rider,  taken  at  the  request  of  John  S. 
Watts,  esq.,  counsel  for  the  claimant,  at  the  solicitor's  office,  be- 
fore Edmund  F.  Brown,  commissioner  for  the  District  of  Columbia, 
to  be  used  in  the  investigation  of  a  claim  against  the  United  States, 
now  pending  in  the  Court  of  Claims,  in  the  name  of  David  D. 
Mitchell  vs.  United  States. 
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Ist  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry;  and  whether,  and  in  what  dc' 
gree,  you  are  related  to  the  claimant. 

Answer.  My  name  is  Julius  L.  Rider;  my  occupation,  an  agent  for 
the  United  States  government;  cny  age  is  forty  years;  my  residence 
the  past  year  at  Fort  Smith,  Arkansas;  I  have  no  interest,  direct  or 
indirect,  in  the  claim  which  is  the  subject  of  inquiry;  and  am  in  no 
degree  related  to  the  claimant. 

Ist  interrogatory  by  the  counsel  for  the  claimant.  State  if  you 
were  at  Fort  Leavenworth  during  the  spring  and  summer  of  1858, 
during  the  time  David  D.  Mitchell  was  engaged  in  delivering  mules 
for  the  Utah  expedition  to  Captain  Stewart  Van  Yliet,  assistant 
quartermaster  United  States  army;  and,  if  present,  state  what  you 
know  as  to  the  inspection  of  the  mules,  the  quality  of  the  mules, 
and  what,  in  your  opinion,  the  mules  so  delivered  «by  Mitchell  were 
worth  on  an  average  per  head  at  Fort  Leavenworth  at  the  time  they 
were  so  delivered,  and  the  number  delivered  by  Mitchell  to  Captain 
Van  Vliet. 

Answer.  I  was  present  at  the  time  mentioned.  I  was  then  acting 
as  inspector  of  stock,  by  appointment  of  the  War  and  Quartermaster's 
Department.  I  inspected  the  stock  of  Mitchell,  and  the  quality  of 
the  mules  that  were  inspected  by  me,  I  think,  came  up  fully  to  the 
specifications  of  the  War  Department.  My  opinion  is  that  the  mules 
were  worth,  under  all  the  circumstances,  delivered  at  Fort  Leaven- 
worth, not  less  than  one  hundred  and  eighty  or  one  hundred  and 
eighty-five  dollars  per  head.  I  think  the  number  delivered  by 
Mitchell  to  Captain  Van  Vliet  was  about  nine  hundred  and  fifty. 

2d  interrogatory.  Did  the  mules  so  delivered  by  Mitchell  barely 
come  up  to  the  specifications,  or  go  beyond  them,  in  quality  ? 

(Objected  to  as  suggestive.) 

Answer.  My  opinion  is  that  they  all  came  up  to  the  specification, 
and  some  were  of  a  very  superior  quality. 

3d  interrogatory.  State  the  substance  of  the  specifications  under 
which  they  were  inspected. 

Answer.  The  specifications  required  that  the  mules  be  not  less 
than  four  nor  over  eight  years  old,  two-thirds  to  be  well  broken  to 
harness,  one-third  thirteen  and  a  half  hands  high,  one-third  fourteen 
hands  high,  and  one-third .  fourteen  and  a  half  hands  high.  Upon 
reflection,  my  impression  is  that  that  was  the  specification.  The 
mules  were  to  be  sound  and  well-developed  mules. 

4th  interrogatory.  State  if  any  price  was  fixed  by  Van  Vliet  for 
the  mules  so  delivered;  and  if  so,  what  th9,t  price  was;  and  if  so, 
whether  the  fixation  of  price  was  prior  or  subsequent  to  the  delivery 
of  the  mules. 

Answer.  The  price  established  by  Van  Vliet  was  about  one  hun- 
dred and  sixty- five  dollars.  It  was  subsequent  to  the  delivery  of 
the  mules. 

5th  interrogatory.  State,  if  you  know,  in  what  manner  payment 
was  to  be  made  to  Mitchell  for  the  mules  so  delivered — whether  in 
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cash,  or  by  drafte  to  be  paid  when   Congress  should  appropriate 
money  for  that  purpose. 

(Objected  to  as  immaterial  and  as  leading.) 

Answer.  Payment  was  to  be  made  by  drafts,  payable  when  the 
appropriation  should  be  made. 

6th  interrogatory.  When  the  price  fixed  by  Van  Vliet  was  an- 
nounced to  Mitchell  was  it  acquiesced  in  by  him  or  not  ? 

Answer.  It  was  not.  He  entered  his  protest  upon  the  drafts,  and 
called  the  attention  of  Colonel  Tompkins  to  it. 

7th  interrogatory.  Between  February  and  May,  1858,  was  there 
any  increase  in  the  price  of  mules  in  the  State  of  Missouri;  and  if 
so,  from  what  cause  and  to  what  extent  ? 

Answer.  I  think  there  was  an  increase  between  those  dates,  from 
the  circumstance  of  large  contracts  being  let  by  government  for 
mules  for  the  Utah  expedition.  I  think  it  advanced  at  least  twenty 
per  cent,  after  the  contracts  were  announced. 

8  th  interrogatory.  State  what,  in  your  opinion,  is  a  fair  and  reason- 
able profit  to  allow  a  contractor  furnishing  such  a  lot  of  mules  as  the 
mules  of  Mitchell. 

(Objected  to,  because  the  witness  has  not  been  shown  to  possess 
any  information  respecting  contractors'  profits,  and  because  the 
government  has  not  undertaken  to  guarantee  the  contractor  any 
profit.) 

Answer.  Well,  I  think,  under  all  the  circumstances,  and  the  labor 
required  to  procure  this  stock,  a  profit  of  not  less  than  twenty  or 
twenty-five  per  cent*  woidd  be  fair. 

9th  interrogatory.  Did  you  inspect  a  lot  of  mules  for  Mitchell  pur- 
chased of  James  S.  Rollins;  and  if  so,  what  was  their  quality? 

Answer.  I  did  inspect  them.  There  were  one  hundred,  and  I 
think  they  were  all  considered  wheel  mules,  but  I  know  that  as  many 
as  three-fourths  were.    By  wheel  mules  I  mean  the  best  quality. 

10th  interrogatory.  In  the  subsequent  delivery  of  mules  by  Mitchell 
was  he  not  required  to  present  his  due  proportion  of  wheelers,  with 
swing  and  lead  mules  7 

(Objected  to  as  leading.) 

Answer.  I  think  he  was. 

11th  interrogatory.  Which  is  worth  the  most,  to  deliver  on  short 
notice  a  large  lot  of  mules,  or  a  small  lot  ? 

(Objected  to  as  immaterial.) 

Answer.  I  should  say  it  is  worth  the  mjost  to  deliver  a  large  lot  on 
short  notice. 

Cross-eocanwiation  by  the  deputy  solicitor, 

Ist  cross-interrogatory.  In  the  price  that  you  have  named  as  a  fair 
price  for  the  mules  do  you  include  the  contractor's  profit,  or  do  you 
mean  that  he  should  have  a  profit  upon  that  amount  ? 

Answer.  I  mean,  that  will  be  a  fair  price  for  the  mules  delivered 
there,  embracing  the  profit. 

2d  cross-interrogatory.  When  you  speak  of  the  circumstances  under 
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which  the  purchase  and  payment  were  made  what  circumstances  do 
vou  refer  to  ? 

Answer.  It  was  the  difficulty  of  getting  the  mules,  and  his  having 
to  furnish  his  own  means  for  the  purchase  of  the  stock;  and  to  de- 
liver them  in  a  short  specified  time,  up  to  the  25th  of  April ;  and  the 
increased  price  of  stock. 

3d  cross-interrogatory^  In  what  numbers,  and  by  what  persons, 
were  the  mules  in  question  bought  to  Captain  Van  Vliet ;  and  within 
what  space  of  time  were  all  the  deliveries  made  ? 

Answer.  The  numbers  varied.  Rollins  delivered  one  hundred; 
Porter  &  Smith  delivered  about  four  hundred ;  Hart,  from  St.  Louis, 
delivered  about  one  hundred  and  fifty;  John  Polk,  of  Independence, 
delivered  about  two  hundred;  Major  Bradford,  from  fifty  to  one 
hundred;  Captain  Hebb  furnished  some  mules,  the  number  I  cannot 
say;  Mr.  Gashwiller  also  furnished  some. 

4th  cross-interrogatory.  Who  were  these  persons  you  have  just 
named,  and  in  what  capacity  did  they  act  ? 

Answer.  Some  of  them  were  agents  for  Colonel  Mitchell,  to  pur- 
chase stock — they  were,  Mr.  Hart  and  Major  Bradford ;  Porter  &  Smith 
were  sub-contractors;  and  Rollins,  Polk,  Gashwiller,  and  Hebb,  were 
mule  raisers. 

5th  cross-interrogatory.  Do  you  know  whether  Colonel  Mitchell  has 
paid  tliose  stock  raisers  for  the  mules  delivered  by  them  ? 

Answer.  I  cannot  say  definitely  whether  he  has  paid  them  all.  I 
think  he  paid  Rollins  one  hundred  and  seventy-five  dollars  per  head. 
He  also  paid  Hebb;  and  I  know  that  in  a  final  settlement  at  St. 
Louis  he  paid  Polk. 

6th  cross-interrogatory.  Were  these  payments  made  before  or 
after  the  delivery  of  the  mules  ? 

Answer.  At  the  time  of  the  delivery,  and  before  Rollins  left,  he 
was  paid.  The  others  were  paid  after  the  delivery.  Hart's  were 
paid  for  at  the  time  of  the  purchase  by  him. 

7th  cross-interrogatory.  Do  you  know  whether  Colonel  Mitchell 
still  owes  for  any  of  the  mules  delivered  by  him  to  the  government  ? 
If  so,  what  is  the  fact? 

Auswer.  I  know  of  but  one  man  claiming  anything  as  *due  from 
Mitchell,  and  that  is  Doctor  Porter,  of  Independence;  but  the  amount 
I  do  not  know. 

8th  cross-interrogatory.  Were  the  government  drafts,  in  which 
Mitchell  was  paid,  saleable  at  par  ?  If  not,  what  was  the  discount 
upon  them  ? 

Answer.  I  think  they  were  subject  to  a  discount  of  about  ten  per 
cent,  at  that  time. 

9th  cross-fhterrogatory.  Have  you  any  reason  to  suppose  that  Rol- 
lins, Hebb,  and  other  stock  raisers,  would  not  have  sold  mules  to  the 
United  States  quartermasters  as  cheap  as  they  sold  to  Mitchell  ?  If 
not,  why  not  ? 

Answer.  I  think  they  would  have  been  willing  to  have  sold  to  the 
quartermasters  there  at  the  same  prices;  the  pay  being  in  the  same 
manner. 
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10th  cross-interrogatory.  What  did  Mitchell  do  with  the  drafts? 

Answer.  I  think  he  deposited  some  of  them  in  bank,  as  collateral. 
I  think  he  paid  some  of  them  to  Rollins. 

11th  cross-interrogatory.  Over  what  period  of  time  did  the  de- 
liveries by  Mitchell  extend  ? 

Answer.  I  think  from  the  latter  part  of  February  to  about  the 
first  of  April,  1858. 

12th  cross-interrogatory.  When  was  the  price  fixed  by  Captain 
Yan  Yliet,  and  when  was  it  communicated  to  Mitchell  ? 

Answer.  I  think  between  the  20th  of  March  and  1st  of  April  the 
price  was  fixed  by  Captain  Van  Yliet.  I  mean  the  latter  part  of 
April  instead  of  March.  It  was  communicated  to  Mitchell  early  in 
May.  I  wish  to  make  the  same  correction  in  my  last  imswer.  The 
deliveries  were  from  the  first  of  April  to  the  latter  part  of  May. 

13th  cross-interrogatory.  Please  state  all  that  you  know  of  what 
passed  between  Captain  Yan  Yliet  and  Colonel  Mitchell  respecting 
the  price  of  the  mules,  from  first  to  last? 

Answer.  About  the  time  that  Colonel  Mitchell  applied  for  the  first 
draft,  about  the  latter  part  of  April,  Colonel  Mitchell  came  into  the 
office  and  said  he  wanted  a  draft  for  fifteen  or  twenty  thousand  dollars, 
and  wished  to  know  if  Captain  Yan  Yliet  had  determined  upon  the 
price  of  the  mules.  The  captain  told  him  he  thought  that  one 
hundred  and  sixty-five  dollars  per  head  was  a  fair  price;  to  which 
Colonel  Mitchell-  replied  that  he  was  not  satisfied  with  the  price,  but 
would  take  the  draft,  protesting  against  the  price.  Yan  Yliet  then 
gave  him  the  draft  for  the  amount  he  wanted,  and  charged  it  to  his 
account. 

14th  cross-interrogatory.  Had  you  previously  heard  Colonel  Mitch- 
ell state  what  price  would  be  satisfactory  to  him;  and  if  so,  what 
price  did  he  state  ? 

Answer.  I  heard  him  say  he  was  willing  to  take  one  hundred  and 
eighty-five  or  one  hundred  and  ninety  dollars  per  head;  or  the  twenty 
per  cent,  on  the  actual  cost  and  delivery,  which  Yan  Yliet  had  ofiered 
him  at  St.  Louis  before  the  purchase  commenced.  He  said  he  would 
be  satisfied  with  either. 

15th  cross-interrogatory.  Did  Colonel  Mitchell  afterwards  persist 
in  this  demand,  or  did  he  make  any  other  and  different  demand  ? 

Answer.  I  know  of  no  other  demand  he  made. 

16th  cross-interrogatory.  When  did  you  first  hear  or  know  of  Cap- 
tain Yan  Yliet  having  settled  upon  a  price  in  his  own  mind  ? 

Answer.  About  the  last  of  April,  the  time  of  the  first  draft. 

17th  cross-interrogatory.  What  was  the  average  cash  value  of  mules 
in  Missouri  in  February,  1858,  before  the  contracts  for  mules  for  the 
Utah  expedition  were  known  to  have  been  put  out? 

Answer.  Such  mules  as  would  fill  the  specification  by  government 
were  about  one  hundred  and  thirty  to  one  hundred  and  forty  dollars 
per  head. 

18th  cross-interrogatory.  Were  the  mules  inspected  by  you  after- 
wards inspected  by  any  other  person,  or  were  they  received  on  your 
inspection  only  ? 
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Answer.  Some  of  them  were  re-inspected  by  Captain  Van  Vliet 
and  Mr.  Wilson,  and  some  were  received  on  my  inspection  alone. 

19th  cross-interrogatory.  When  did  yon  first  enter  the  qnarter- 
master's  department,  and  what  had  been  your  previous  experience  in 
relation  to  mules  and  horses  ? 

Answer.  In  the  spring  of  1867  I  first  entered  the  quartermaster's 
department,  under  Captain  Brent,  by  order  of  the  Secretary  of  War. 
While  in  Virginia,  before  I  removed  to  Washington,  I  was  a  large 
dealer  in  stock,  and  bought  and  sold  a  large  number. 

20th  cross-interrogatory.  You  have  fixed  the  average  price  of  the 
three  classes  of  mules  delivered  by  Mitchell  at  $180  or  $185  per 
head,  what  would  be  a  fair  price  for  each  class  ? 

Answer.  The  wheel  mules  I  would  put  at  $195,  the  swing  mules 
at  $180,  and  the  lead  mules  at  $170  each. 

2l8t  interrogatory.  When  did  you  first  go  to  Missouri  on  this  busi- 
ness ;  and  did  you  know  anything  of  the  prices  of  mules  in  Missouri 
before  you  went  there  upon  this  occasion  ? 

Answer.  In  the  spring  of  1857  I  went  to  Missouri,  and  then  was 
engaged  in  the  purchasing  of  stock  for  Captain  Brent,  quartermaster 
at  Port  Leavenworth.  I  had  posted  myself  by  inquiries  before  I 
went  as  to  the  value  of  mules  and  horses  in  Missouri. 

March  12,  1860,  3  p.  m. 

Adjourned  to  to-morrow  morning  at  10  o'clock. 

EDM.  F.  BROWN, 

OommimaneT. 

Tuesday,  Mabch  13,  I860. 
Met  pursuant  to  adjournment. 

I  Direct  easamination  resumed. 

Ist  re-direct  interrogatory.  Was  there  any  purchase  of  mules, 
tinder  orders  from  the  War  Department,  made  by  Captain  Vliet  of 
Mr.  Able ;  and  if  so,  state  their  quality  and  the  amount  paid  for  them  ? 

Answer.  There  were  mules  bought  from  Mr.  Able,  by  order  of  the 
War  Department ;  about  three  hundred  mules.  They  were  consid- 
ered good  mules,  and  coming  up  to  the  specification  in  size,  and  being 
all  well  broken.  Some  of  them  were  considered  far  beyond  the  proper 
age,  but  they  were  fine  large  Pennsylvania  mules.  I  think  the  prices 
paid  for  them  were  one  hundred  and  seventy-seven  dollars  and  a  half 
per  head. 

2d  re-direct  interrogatory.  Were  the  mules  of  Able  any  better 
than  the  mules  of  Mitchell  for  use  on  the  Utah  expedition? 

Answer.  I  think  not. 

3d  re-direct  interrogatory.  Did  you  pass  any  mules  of  Mitchell,  as 
filling  the  specifications  which,  in  your  judgment,  were  not  fully  up 
to  said  specifications  7 

Answer.  I  did  not. 
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4th  re-direct  interrogatory.  State  what,  in  your  opinion,  it  would 
cost  David  D.  Mitchell  to  deliver  the  number  delivered  by  him  at  the 
the  time  they  were  delivered,  coneidering  the  increased  price  of 
mules,  the  short  notice  on  which  they  were  to  be  furnished,  and  the 
using  of  his  own  money  or  credit  in  their  purchase  ? 

(Objected  to  as  immaterial.) 

Answer.  My  imoression  is  that  they  could  not  be  purchased  and 
delivered  there,  under  all  the  circumstances,  for  less  than  one  hun- 
dred and  sixty  or  one  hundred  and  sixty-five  dollars  per  head. 

Crosa-eocamination  resumed, 

1st  re-cross  interrogatory.  From  what  States  did  the  mules  come 
that  were  delivered  by  Mitchell  ? 

Answer.  Some  from  Missouri,  some  from  Illinois,  and  some  few 
were  brought  from  Tennessee  by  Hebb.  The  large  majority  of  them 
were  Missouri  mules. 

2d  re-cross  interrogatory.  If  you  had  been  sent  into  the  market  in 
those  States  to  purchase  mules  for  the  Utah  expedition  for  cash,  at 
what  price  could  you  have  obtained  them  in  the  spring  of  1858? 

(Objected  to  as  irrelevant.) 

Answer.  I  think  I  could  have  purchased  them  for  one  hundred  and 
thirty  to  one  hundred  and  forty  dollars  per  head  for  cash. 

3d  re-cross  interrogatory.  How  much  more  is  a  well-broken  mule 
worth  than  one  that  is  not  broken,  they  being  in  other  respects 
equal  ? 

Answer.  I  should  say  from  three  to  five  dollars  each. 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  of  any 
other  mfitter  relative  to  the  claim  in  question  ?    If  you  do,  state  it. 

Answer.  I  do  not  think  of  any  thing  important. 

J.  L.  RIDER. 

Sworn  to  and  subscribed  this  13th  .day  of  March,  1860,  before  me. 

EDM.  P.  BROWN,  Commissioner. 


VII. 

IN  THE  COUBT  OF  CLAIMS. 

David  D.  Mitchell  vs.  The  United  States. 

Additional  testimony  of  Julius  L.  Rider,  for  the  claimant,  taken  before 
Edmund  P.  Brown,  commissioner  for  the  District  of  Columbia. 

District  op  Columbia,  County  of  Washington^  ss: 

On  the  twenty-first  day  of  March,  A.  D.  eighteen  hundred  and 
sixty,  personally  came  Julius  L.  Rider,  the  witness  within  named, 
and  after  having  been  first  sworn  to  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  the  questions  contained  in  the  within  depo- 
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dition  were  written  down  by  the  commissioner,  and  then  proposed  by 
him  to  the  witness  ;  and  the  answers  thereto  were  written  down  by 
the  commissioner  in  the  presence  of  the  witness,  who  then  subscribed 
the  deposition  in  the  presence  of  the  commissioner. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object, 
except  as  herein  stated. 

,  EDM.  P.  BROWN, 

L  '    '^  Commissioner  of  the  Court  of  Claims, 

Pees  of  witness  : 
Attendance,  3  days,  at  $1  50  per  day $4  50 

Commissioner's  fees : 

Taking  testimony,  7  pages,  1,500  words,  at  20  cents  per  100 .  -  • .  |3  00 

Administering  oath 10 

For  per  diem  attendance  at  solicitor's  office 3  00 

6  10 


Additional  deposition  of  Julius  L.  Rider,  taken  at  the  request  of  John 
S.  Watts,  esq.,  counsel  for  the  claimant,  to  be  used  in  the  investi- 
gation of  a  claim  against  the  United  States  now  pending  in  the 
Court  of  Claims,  in  the  name  of  David  D.  Mitchell  vs.  United 
States. 

The  first  general  interrogatory  by  the  commissioner  waived  by 
consent. 

Ist  interrogatory  by  the  counsel  for  the  claimant.  In  your  previous 
examination  on  the  12th  of  March,  instant,  the  2d  cross-interrogatory 
put  to  you  is  as  follows,  viz:  ^*If  you  had  been  sent  into  the  market 
in  those  States  to  purchase  mules  for  the  Utah  expedition  for  cash, 
at  what  price  could  you  have  obtained  them  in  the  spring  of  1858?" 
To  which  you  answered,  **I  think  I  could  have  purchased  them  for 
one  hundred  and  thirty  to  one  hundred  and  forty  dollars  per  head  for 
cash."  Do  you  mean  that  you  could  have  purchased  them  at  that 
price  before  the  increase  of  price  arising  out  of  the  demand  for  mules 
for  the  Utah  expedition,  or  after  said  increase  in  price  ? 

Answer.  I  had  reference  entirely  to  the  prices  at  which  the  pur- 
chases could  have  been  made  before  the  increase  of  price  arising  out 
of  the  demand  for  mules  for  the  Utah  expedition. 

2d  interrogatory.  In  your  previous  examination  the  2d  re-direct 
interrogatory  put  to  you  was  as  follows,  viz:  **Were  the  mules  of 
Ahle  any  better  than  the  mules  of  Mitchell  for  use  on  the  Utah  ex- 
pedition?" To  which  you  answered,  **I  think  not."  Please  state 
which  were  the  best  for  use  on  the  plains,  the  mules  of  Ahle  or  the 
mules  of  Mitchell. 

Answer.  I  think  Mitchell's  mules  were  better  adapted  for  that 
particular  expedition.  I  think  that  Mitchell's  males  were  more 
suitable  for  that  particular  service,  from  the  fact  that  they  were 
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raised  prinoipally  in  the  State  of  Missouri,  and  accustomed  to  grass. 
I  think  they  came  np  strictly  to  the  specification.  Mr.  Ahle's  mules 
(or  most  of  them)  had,  as  I  learned  from  him,  been  used  at  the  iron- 
works in  Penns^jlvania,  being  entirely  accustomed  to  grain,  and  were 
not,  in  my  opinion,  so  weU  calculated  to  endure  the  hardships  of  the 
Utah  expedition. 

Gross-examination  by  the  deputy  sclicitor, 

Ist  cross-interrogatory.  Were  any  of  the  mules  of  Mitchell  which 
were  inspected  and  received  by  you  under  four  years  old  ? 

Answer.  I  think,  according  to  my  best  recollection  in  the  matter, 
that  I  did  not  pass  and  receive  any  mules  under  four  years  of  age, 
although  I  had  the  privilege  from  Captain  Van  Vliet,  the  quarter- 
master at  Fort  Leavenworth,  to  vary  the  specification  in  regard  to 
the  age  of  a  limited  number  of  mules  in  the  particular  case  in  which 
I  went  to  Independence  to  inspect  the  mules  of  Mitchell  and  others. 

2d  cross-interrogatory.  Did  you  ever  say  that  if  the  price  of  the 
mules  purchased  from  Mitchell  and  others  was  increased  you  would 
make  money  by  it,  or  that  it  would  be  in  any  way  to  your  pecuniary 
advantage? 

(Objected  to,  because  the  time,  place,  and  person  to  whom  the 
supposed  remark  was  made  is  not  indicated.) 

Answer.  I  do  not  recollect  of  ever  making  such  a  declaration  to 
any  one. 

3d  cross-interrogatory.  Were  you  interested  in  the  sale  of  the 
mules  purchased  by  the  United  States  at  Fort  Leavenworth  in  1858, 
prior  to  the  1st  of  July  ? 

(Objected  to,  for  the  reason  that  the  question  should  be  confined 
to  the  mules  of  Mitchell.) 

(Question  waived.) 

4th  cross-interrogatory.  Were  you  interested  in  the  sale  of  any 
mules  which  were  oiTered  by  Mitchell  to  the  government  in  1858, 
prior  to  the  1st  of  July  ? 

Answer.  Not  to  the  amount  of  one  farthing. 

5th  cross-interrogatory.  Were  you  interested  in  the  sale  to  the 
government  of  any  mules  which  were  passed  or  inspected  by  you  in 
the  spring  of  1858  ? 

(Objected  to:  1st,  for  irrelevancy;  2d,  the  witness  by  cross-exami- 
nation to  new  matter  having  been  made  the  witness  of  the  govern- 
ment, questions  having  a  tendency  to  impeach  his  credibility  cannot 
be  put  to  him.) 

Answer.  None,  except  in  a  friendly  way  to  the  parties  ;  no  pecu- 
niary interest. 

6th  cross-interrogatory.  What  date  do  you  fix  for  the  rise  in  price 
referred  to  in  your  answer  to  the  first  interrogatory  in  this  additional 
deposition  ? 

Answer.  I  think  about  the  1st  of  April,  1858. 

7th  cross-interrogatory.  At  the  time  of  your  arrival  at  Fort  Leaven- 
worth about  the  1st  of  April,  1858,  did  you  not  find  a  great  many 
mules  in  that  vicinity,  and  owners  of  mules  anxious  to  sell  their  stock 
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to  the  governmeift?  And  could  not  Bome  mnles  have  been  bought 
from  those  persons  to  fulfil  the  specifications  of  the  quartermaster's 
department  at  one  hundred  and  sixty-five  dollars  or  less  per  head  ? 

Answer.  I  think  there  were  parties  there  that  had  mules,  and  were 
expecting  an  open  market  for  the  sale  of  mules,  as  had  been  custom- 
ary at  that  post,  and  were  anxious  and  willing  to  sell  their  mules  at 
one  hundred  and  sixty -five  dollars  per  head. 

8th  cross-interrogatory.  Were  not  some  of  those  mules  afterwards 
sold  in  that  vicinity  at  less  than  one  hundred  and  sixty-five  dollars  ? 

Answer.  I  know  of  some  mules  that  were  sold  to  some  other  con- 
tractors for  about  that  price.  Some  mules  could  have  been  bought 
about  the  last  of  April  at  less  than  one  hundred  and  sixty-five  doHars 
per  head. 

Direct  examirudion  resumed.  * 

3d  interrogatory.  At  what  date  did  the  Utah  expedition  of  1858 
leave  Fort  Leavenworth  ? 

Ajiswer.  I  think. the  first  march  commenced  the  latter  part  of  April. 

4th  interrogatory.  Had  not  these  contracts  for  mules  for  the  Utah 
expedition  been  previously  given  out,  could  the  quantity  required  for 
that  expedition,  filling  the  specifications  of  the  quartermaster's  de- 
partment, have  been  purchased  at  Fort  Leavenworth  at  one  hundred 
and  sixty-five  dollars  per  head  between  the  first  of  April  and  the  first 
of  May,  1858,  without  cash,  and  payments  to  be  made  in  drafts  paya- 
ble five  days  after  the  deficiency  bill  should  pass  ? 

Answer.  My  impression  is,  that  the  number  of  mules  required  by 
the  government  for  the  Utah  expedition  of  1858  could  not  have  been 
purchased  in  open  market  by  the  quartermaster  at  Fort  Leavenworth 
for  a  less  price  than  one  hundred  and  sixty  or  sixty-five  dollars,  for 
cash,  or  its  equivalent,  within  the  specified  time  of  the  starting  of 
the  troops  from  Leavenworth. 

5th  interrogatory.  Could  the  quantity  of  mules  required  within  the 
short  time  in  which  they  were  to  be  procured  have  been  purchased 
at  Fort  Leavenworth,  had  not  these  contracts  been  made  ? 

Answer.  I  think  not. 

9th  cross-interrogatory  by  the  deputy  solicitor.  Do  you  mean  to 
say,  in  your  last  answer,  that  the  quartermaster  could  not  have  pur- 
chased at  Fort  Leavenworth,  between  the  26th  day  of  Fel)ruary,  1858, 
and  the  10th  day  of  June,  1858,  three  thousand  five  hundred  mules 
at  less  than  one  hundred  and  sixty-five  dollars  per  head,  cash  ? 

Answer.'  I  do  not  mean  to  say  that ;  but  that  the  number  of  mules 
specified  could  have  been  purchased  by  the  quartermaster  within  the 
time  specified  by  you,  but  could  not  have  been  purchased  within  the 
time  specified  by  me  in  my  last  answer  to  the  5th  interrogatory. 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  of  any 
other  matter  relative  to  the  claim  in  question  ?    If  you  do,  state  it. 

Answer.  I  do  not. 

J.  L.  RIDER. 

Sworn  to  and  subscribed  this  2l8t  day  of  March,  1860,  before  me. 

EDM.  F.  BROWN,  Commissioner. 
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VIII. 

in  the  court  op  claims. 
David  D.  Mitchell  vs.  The  United  States. 

Testimony  of  Luther  R.  Smoot  for  the  claimant,  taken  before  Ed- 
mund P.  Brown,  commissioner  for  the  District  of  Columbia. 

District  op  Columbia, 

County  of  Washington,  ss : 

On  the  thirty-first  day  of  July,  A.  D.  eighteen  hundred  and  sixty, 
personally  came  Luther  R.  Smoot,  esq.,  the  witness  within  named, 
and  after  having  been  first  sworn  to  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  the  questions  contained  in  the  within  de- 
position were  written  down  by  the  commissioner,  and  then  proposed 
by  him  to  the  witness  ;  and  the  answers  thereto  w^ere  written  down 
by  the  commissioner  in  the  presence  of  the  witness,  who  then  sub- 
scribed the  deposition  in  the  presence  of  the  commissioner. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object, 
except  as  herein  stated. 

EDM.  P.  BROWN, 
Commissioner  of  the  Court  of  Claims. 

Pees  of  witness : 
Attendance  one  day,  at  $1  50  per  day 

Commissioner' s  fees : 

Taking  testimony,  7  pages,  1,500  words,  at  20  cents  per  100  • 
Administering  oath < 


$1  50 

$3  00 
10 

3  10 

The  deposition  of  Luther  R.  Smoot,  taken  at  the  request  of  John  S. 
Watts,  esq.,  counsel  for  the  claimant,  at  the  solicitor's  office,  before 
Edmund  P.  Brown,  commissioner  for  the  District  of  Columbia,  to 
be  used  in  the  investigation  of  a  claim  against  the  United  States, 
now  pending  in  the  Court  of  Claims,  in  the  name  of  David  D. 
Mitchell  vs.  United  States. 

Ist  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year  ;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry ;  and  whether,  and  in  what  de- 
gree, you  are  related  to  the  claimant. 

Answer.  My  name  is  Luther  R.  Smoot ;  my  occupation,  a  banker  ; 
my  age  is  thirty -five  years  ;  my  residence  the  past  year,  Leavenworth 
City,  Kansas  Territory.  I  have  no  interest,  direct  nor  indirect,  in 
the  claim  which  is  the  subject  of  inquiry,  and  am  in  no  degree  related 
to  the  claimant. 

1st  interrogatory  by  the  counsel  for  the  claimant.  Were  you  at 
Port  Leavenworth  during  the  spring  of  1858  ? 
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Answer.  I  was. 

2(i  interrogatory.  Do  you  know  anything  about  the  delivery  of  a 
lot  of  mules  to  the  firm  of  Russell,  Majors  A  Waddell  by  Mr.  Ahl,  of 
Pennsylvania  ?  If  so,  state  what  number  of  mules  was  so  delivered, 
and  at  what  price  ;  what  number  of  mules  Ahl  still  retained,  and 
what  disposition  was  made  of  them. 

(So  much  of  this  question  objected  to  as  relates  to  the  delivery  of 
mules  to  Russell  &  Go.) 

Answer.  I  know  that  a  contract  was  entered  into  between  Messrs. 
Russell,  Majors  &  Waddell  and  a  gentleman  by  the  name  of  Ahl, 
made  in  the  east,  for  the  delivery  at  Leavenworth  of  a  certain  number 
of  mules,  at  one  hundred  and  seventy-five  dollars  each,  according  to 
certain  specifications  named  in  the  contract ;  that  the  mules  were 
delivered  and  paid  for  ;  and  I  cannot  say  what  number  of  mules  Ahl 
retained.  I  know  that  the  same  parties  subsequently  sold  to  the 
government,  through  Captain  Van  Vliet,  a  lot  of  mules  designed  for 
the  use  of  the  Utah  expedition.  Mr.  Ahl  informed  me  that  he 
bought  the  mules  in  Pennsylvania. 

3d  interrogatory.  Which  is  the  better  quality  of  mules  for  service 
on  the  plains,  eastern  or  western  mules  ? 

(Objected  to  as  immaterial.) 

Answer.  Mules  raised  and  worked  on  the  western  frontier  are  un- 
doubtedly better  adapted  to  service  on  the  plains  than  any  others. 

4th  interrogatory.  What  has  been  your  opportunity  for  forming 
that  opinion  as  to  the  service  of  mules  on  the  plains  ? 

Answer.  I  have  crossed  the  plains  twice,  and  during  my  travels 
over  them  noticed  the  fact  particularly  with  reference  both  to  mules 
and  horses  from  different  sections.  Eastern  raised  mules  are  generally 
larger  than  western,  whilst  the  latter,  being  pony  built,  are  more 
generally  sought  after  and  used  for  purposes  of  draught  on  the  plains — 
experience  having  shown  that  their  powers  of  endurance  are  far  be- 
yond those  of  eastern  mules.  For  a  year  past  I  have  been  one  of  the 
contractors  for  transporting  the  United  States  mail  across  the  plains, 
from  St.  Joseph,  •Missouri,  to  Salt  Lake  City,  Utah.  All  our  large 
mules  are  on  this  end  of  the  route,  convenient  to  forage,  and  where 
our  stations  are  within  reasonable  distances  of  about  twenty  miles. 
Beyond  the  crossing  of  the  South  Platte,  and  up  to  a  point  convenient 
to  forage  on  the  other  end,  we  use  and  employ  altogether  small 
western  mules,  our  stations  being  from  forty  to  sixty  miles  apart,  and 
the  mules  living  upon  grass  alone.  Our  experience  has  proven  that 
this  class  of  mules  would  alone  perform  the  service  without  extra 
forage. 

5th  interrogatory.  What  was  the  discount  on  quartermaster's 
drafts  used  in  payment  of  mules  for  the  Utah  expedition,  payable 
after  the  appropriation  should  be  made,  in  the  year  1858? 

(Objected  to,  because  not  confined  to  Van  Vliet' s  drafts.) 

Answer.  The  house  that  I  represent  (Smoot,  Russell  &  Go.)  bought 
these  drafts,  drawn  on  the  quartermaster  general  by  Captains  Han- 
cock and  Van  Vliet,  at  rates  of  discount  ranging  from  ten  per  cent. 
to  three  per  cent. 
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Cro88'€ocaminatum  by  the  deputy  sclicUor, 

1st  cross-interrogatory.  Was  the  contract  of  Ahl  with  Bussell  A 
Company  in  writing  ?  Have  you  seen  it ;  and  what  were  the  speci- 
fications which  described  the  mnles  to  be  delivered  ? 

Answer.  The  contract  was  in  writing.  I  did  see  it,  but  do  not 
recollect,  the  specifications. 

2d  cross- interrogatory.  Did  the  mules  delivered  under  the  contract 
come  up  fully  to  the  specifications  ? 

Answer.  I  am  positive  that  all  did  not. 

3d  cross-interrogatory.  Did  they  on  the  average  fall  much  below 
the  specifications  7 

Answer.  Not  to  such  an  extent  as  to  indicate  a  fiagrant  violation 
of  its  terms ;  but  being  simply  an  inch  under  size,  or  an  approxima- 
tion to  the  age  as  specified  in  the  contract,  they  were  received  in 
some  cases. 

4th  cross-interrogatory.  Do  you  know  whether  the  mules  subse- 
quently sold  by  Ahl  to  Captain  Van  Vliet  were  as  good  as  those  he 
sold  to  Russell  ?    If  you  do  know,  state  what  is  the  fact. 

Answer.  I  ;never  saw  them,  but  I  was  informed  by  those  who  did 
see  them  that  they  were  far  superior  to  those  furnished  to  Russell, 
Majors  &  Waddell  under  their  contract.    I  was  so  informed  by  one  of 
said  company. 

(Answer  objected  to  as  hearsay.) 

5th  cross-interrc^atory.  At  what  discount  did  you  buy  Captain 
Van  Vliet' s  drafts? 

Answer.  I  bought  them  at  a  discount  of  five  per  cent,  and  under. 
Those  drawn  by  Captain  Hancock  were  dated  prior  to  Captain  Van 
Vliet' s.  I  may  have  purchased  some  of  the  latter  at  a  greater  dis* 
count  than  five  per  cent.,  but  I  am  not  certain  of  this. 

6th  cross-interrogatory.  When  did  you  hear  of  the  passage  of  the 
appropriation  act,  and  how  did  the  discount  range  as  that  time  ap- 
proached ? 

Answer.  I  heard  of  it  very  shortly  after  its  passage;  as  soon  as  we 
could  receive  the  St.  Louis  papers  containing  the  telegraphic  de- 
spatches, which  was  not  over  four  days.  The  highest  discount 
charged  or  paid  was  ten  per  cent.  From  the  first  to  the  last  transac- 
tion in  them,  there  was  a  gradual  fall  in  the  discount,  excepting 
early  transactions  at  the  heaviest  discount,  which  was  stationary  for 
about  a  month  or  more. 

7th  cross-interrogatory.  In  transactions  between  private  parties, 
were  not  these  drafts,  during  the  period  you  have  spoken  of,  some* 
times  used  as  cash  ? 

Answer.  Not  to  any  great  extent. 

Direct  examination  resumed. 

6th  interrogatory.  At  the  rate  of  discount  above  specified  on  the 

quartermaster's  drafts,  in  what  funds  were  payments  usually  made? 

Answer.  At  rates  of  five  per  cent,  discount  and  under  we  gave 
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ICisfionri  bank  notes.  Parties  desiring  coin  would  have  to  pay  the 
additional  disconnt  between  coin  and  bank  notes,  which  was  not  less 
than  one  per  cent. 

2d  general  interrogatory  by  the  commissioner.  Do  yon  know  of  any 
other  matter  relative  to  the  claim  in  question  7    If  you  do,  state  it. 

Answer.  I  have  no  recollection  at  this  time  of  anything  bearing 
for  or  against  the  claim  in  question. 

L.  R.  SMOOT. 

Sworn  to  and  subscribed  before  me  this  Slst  day  of  July,  1860. 

EDM.  F.  BROWN, 

Commissioner. 
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IN  THE  COURT  OF  CLAIMS,  No.  1814. 

David  D.  MrrcHELL  vs.  The  United  States. 

Testimony  of  William  H.  Russell,  for  the  claimant,  taken  before  Ed- 
mund F.  Brown,  commissioner  for  the  District  of  Columbia. 

District  of  Coluhbu,  County  </  Washington^  ss : 

On  the  tenth  day  of  July,  A.  D.  eighteen  hundred  and  sixty,  per- 
sonally came  William  H.  Russell,  esq.,  the  witness  within  named, 
and  after  having  been  first  sworn  to  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  the  questions  contained  in  the  within 
deposition  were  written  down  by  the  commissioner  and  then  proposed 
by  him  to  the  witness;  and  the  answers  thereto  were  written  down 
by  the  commissioner  in  the  presence  of  the  witness,  who  then  sub- 
scribed the  deposition  in  the  presence  of  the  commissioner.  The 
adverse  party  was  notified,  did  attend,  and  did  not  object,  except  as 
herein  stated. 

.       .  EDM.  F.  BROWN, 

*•       '-^  Commissioner  (f  the  Court  of  Claims. 

Fees  of  witness: 
Attendance,  one  day,  at  $1  50  per  day $1  50 

Commissioner's  fees: 

Taking  testimony,  five  pages,  1,100  words,  at  20  cents  per 

one  hundred $2  20 

For  attendance  yesterday,  when  witness  failed  to  appear  •  •  •  •  3  00 

For  administering  oath •  •  •  10 

5  30 
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The  deposition  of  William  H.  Russell,  esq.,  taken  at  the  request  of 
John  S.  Watts,  esq.,  counsel  for  the  claimant,  before  Edmund  F. 
Brown,  commissioner  for  the  District  of  Columbia,  to  be  used  in 
the  investigation  of  a  claim  against  the  United  States  now  pending 
in  the  Court  of  Claims,  in  the  name  of  David  D.  Mitchell  vs.  United 
States. 

First  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry;  and  whether,  and  in  what  de- 
gree, you  are  related  to  the  claimant? 

Answer.  My  name  is  William  H.  Russell;  my  occupation,  a  mer- 
chant; my  age  is  forty-eight  years;  ray  residence  the  past  year,  Lex- 
ington, Missouri.  I  have  no  interest,  direct  nor  indirect,  in  the  claim 
which  is  the  subject  of  inquiry,  and  am  in  no  degree  related  to  the 
claimant. 

1st  interrogatory  by  the  counsel  for  the  claimant.  Were  you  en- 
gaged in  the  business  of  freighting  to  Utah  and  New  Mexico  in  the 
spring  of  1858? 

Answer.  I  was. 

2d  interrogatory.  Were  you  acquainted  with  the  price  of  mules  at 
Fort  Leavenworth,  and  in  the  State  of  Missouri,  during  that  spring? 

Answer.  I  had  a  general  acquaintance  with  the  price  of  mules 
during  that  spring. 

3d  interrogatory.  Did  you  purchase  any  mules  for  use  on  the  plains 
that  spring;  and  if  so,  how  many,  of  whom,  where,  and  at  what 
price  ? 

(Objected  to  as  irrelevant,  so  far  as  it  inquires  into  the  particular 
purchases  of  the  witness.) 

Answer.  I  did  purchase  of  the  Messrs.  Ahl,  of  Pennsylvania,  about 
two  hundred  mules  at  one  hundred  and  seventy-five  dollars  per  head. 
I  made  the  contract  with  them  in  this  city.  I  purchased  one  hundred 
of  Mr.  Hibler  at  one  hundred  and  sixty-seven  dollars  and  a  half,  as 
nearly  as  I  recollect.  Also  of  Messrs.  Shryock  &  Co.,  of  Pittsburg, 
three  hundred  at  one  hundred  and  seventy-five  dollars.  All  these 
contracts  were  made  at  Washington  city,  and  the  mules  to  be  de- 
livered at  Fort  Leavenworth. 

4th  interrogatory.  After  Mr.  Ahl  had  supplied  his  contract  with  you 
did  he  have  any  other  mules  for  sale  in  Missouri  ? 

Answer.  I  only  know  by  report  that  he  had  mules  left. 

5th  interrogatory.  For  service  on  the  plains  how  did  the  mules  of 
Ahl  compare  with  Missouri  mules  of  a  similar  size,  age,  and  condition? 

Answer.  They  were  not  as  good  and  serviceable  as  the  Missouri 
mules. 

6th  interrogatory.  Was  there  a  sudden  rise  in  the  price  of  mules 
in  Missouri  in  the  spring  of  1858;  and  if  so,  from  what  cause? 

(Objected  to  as  leading.) 
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Answer.  I  do  not  know  personally. 

7th  interrogatory.  Were  you  also  engaged  in  banking  at  Leaven- 
worth in  the  spring  of  1858;  and  have  you  any  knowledge  of  the  dif- 
ference in  value  of  drafts  of  Captain  Van  Vliet,  payable  after  the 
passage  of  the  appropriation  bills,  and  cash? 

(Objected  to  as  irrelevant  to  any  matter  stated  in  the  petition.) 

Answer.  I  was  interested  in  banking,  but  not  present  at  Leaven- 
worth at  that  time,  and  cannot  say,  from  personal  knowledge,  what 
was  the  relative  value  of  the  drafts. 

Crods-examination  by  the  deputy  adicitor, 

1st  cross  interrogatory.  State,  as  nearly  as  you  can,  the  dates  when 
the  purchases  of  mules  were  made  by  you  from  Ahl  and  others,  and 
the  dates  of  the  delivery  of  the  animals  ?  • 

Answer.  The  contracts  were  made  in  the  month  of  February,  and 
the  delivery,  required  under  the  contracts,  the  latter  part  of  March 
and  early  in  April. 

2d  cross-interrogatory.  How  do  you  know  that  the  mules  of  Ahl 
were  not  as  good  and  serviceable  as  the  Missouri  mules  for  service  on 
the  plains?  Have  you  any  personal  knowledge  on  the  subject,  or  is 
yonr  information  derived  from  the  reports  of  others,  and  have  you, 
yourself,  witnessed  the  performance  of  those  mules  upon  the  plains; 
and  in  what  respect,  if  any,  were  they  inferior  ? 

Answer.  I  know,  from  experimenting  in  mules  for  the  last  twelve 
years,  that  the  eastern  mules  are  not  equal  to  those  raised  in  the  west. 
My  first  purchase  of  eastern  mules  was  in  the  spring  of  1858.  I  did 
not  mean  to  distinguish  the  Ahl  mules  from  the  other  Pennsylvania 
mules  that  I  purchased.  I  have  never  been  personally  on  the  plains 
mj-self  with  a  train,  but  have  frequently,  as  in  the  case  of  the  Penn- 
sylvania mules,  sent  out  trains  consisting  of  teams  of  Pennsylvania 
mules,  and  also  of  western  mules,  with  a  view  to  test  the  durability 
and  strength  of  the  mules  for  that  service,  and  on  the  return  of  said 
train  the  condition  of  the  western  mules  was  far  superior  to  the 
others.  We  believe  that  the  difference  in  food  causes  the  difference 
in  the  animals,  the  eastern  mules  not  being  accustomed  to  grass. 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  of  any 
other  matter  relative  to  the  claim  in  question  ?     If  you  do,  state  it. 

Answer.  I  do  not. 

WM.  H.  RUSSELL. 

Sworn  to  and  subscribed  before  me,  this  10th  day  of  July.  A.  D.  1860. 

EDM.  F.  BROWN, 

Coynmisaixmer. 
Rep.  C.  C.  281 3 
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The  deposition  of  John  S.  Shannon,  taken  at  the  request  of  John  S. 
Watts  and  John  F.  Ryland,  counsel  for  the  claimant,  at  the  law 
office  of  Ryland  &  Son,  in  the  city  of  Lexington,  in  the  county  of 
Lafayette,  in  the  State  of  Missouri,  before  John  E.  Ryland,  commis- 
sioner for  the  State  of  Missouri,  to  be  used  in  the  investigation  of 
a  claim  against  the  United  States,  now  pending  in  the  court  of 
claims,  in  the  name  of  David  D.  Mitchell  vs.  the  United  States. 

First  general  interrogatory  by  the  commissioner.  Please  state  your 
name,  your  occupation,  your  age,  your  place  of  residence  the  past 
year;  whether  you  have  any  interest,  direct  or  indirect,  in  the  claim 
which  is  the  subject  of  inquiry;  and  whether  and  in  what  degree  you 
are  related  to  the  claimant. 

Answer.  My  name  is  John  S.  Shannon.  I  am  a  farmer  and  trader 
in  mules.*  My  age  is  about  43  years.  My  residence  the  past  year 
was  Lafayette  county,  in  the  State  of  Missouri.  I  have  no  interest, 
direct  or  indirect,  in  the  claim  which  is  the  subject  of  inquiry,  and 
I  am  in  no  degree  related  to  the  claimant. 

First  interrogatory  by  counsel  for  claimant.  Were  you  familiar 
with  the  price  of  mules  in  Missouri  in  the  years  1857  and  1858,  and 
were  you  engaged  in  the  purchase  and  sale  of  mules  during  those 
years  ? 

Answer.  I  was  well  acquainted  with  the  price  of  mules  in  Missouri 
during  both  of  those  years;  having  bought  and  sold  during  that  time 
more  than  twelve  hundred  mules. 

Second  interrogatory  by  counsel  for  claimant.  What  was  the  diflfer- 
ence  in  the  price  of  mules  during  those  years?  and  if  any  change  took 
place  in  the  price,  please  state  from  what  cause  it  originated. 

(Objected  to  by  counsel  for  defendant  as  irrelevant.) 

Answer.  There  was  no  difference  in  the  contract  price  of  mules 
in  1857,  made  by  the  quartermaster  at  St.  Louis,  and  the  price  paid 
to  Colonel  Mitchell  in  1858  by  Captain  Van  Vliet,  but  there  was  a 
great  difference  in  price  in  purchasing  mules  in  the  country.  This 
change  in  the  price  of  mules  was  caused  by  the  impression  through 
the  country  that  there  would  be  a  great  demand  for  mules  for  the 
Utah  expedition  in  the  year  1858.  The  price  of  mules  was  further 
held  up  in  1858  by  the  fact  that  there  was  an  impression  in  the 
country  that  Trigg  &  K«rby  would  not  be  able  to  fulfil  their  contract 
with  the  government  for  furnishing  mules,  and  those  who  had  mules 
for  sale  were  inclined  to  hold  on  to  them  through  the  whole  season, 
under  the  impression  that  the  market  would  be  open  to  all. 

(Objected  to  by  attorney  for  defendant  on  account  of  irrelevancy.) 

Third  interrogatory.  What  was  the  contract  price  paid  by  the  gov- 
ernment for  mules  in  1857? 

(Objected  to  by  counsel  for  defendant  as  irrelevant.) 

Answer.  One  hundred  and  sixty-five  dollars  per  head  for  mulea 
13^  hands  high. 

Fourth  interrogatory.  What  were  the  mules  which  David  D.  Mitch- 
ell, the  claimant,  delivered  to  the  government  at  Fort  Leavenworth 
in  1868  worth  per  head? 
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Answer.  I  think  they  were  worth  one  hundred  and  eighty-five  dol- 
lars per  head. 

Fifth  interrogatory.  What  would  it  cost  on  average  per  head  to 
ftimish  a  large  lot  of  mules  for  the  Utah  expedition  in  the  spring  of 
1858,  coming  up  to  the  specifications  of  the  quartermaster's  depart- 
ment, on  short  notice,  and  what  would  such  a  lot  of  mules  be  worth 
when  so  furnished  ? 

Answer.  I  think  it  would  cost  one  hundred  and  sixty-five  dollars 
per  head  to  deliver  such  mules  as  suited  the  specifications  of  the 
quartermaster,  and  when  so  delivered  they  would  reasonably  be  worth 
one  hundred  and  eighty-five  dollars. 

Sixth  interrogatory.  What  would  be  a  fair  per  cent,  of  profit  to  a 
contractor  to  furnish  mules  to  the  government  on  short  notice? 

(Objected  to  by  attorney  for  defendant  as  incompetent,  being  argu- 
mentative.) 

Answer.  I  think  that  20  or  25  per  cent,  on  the  cost  would  not  be 
too  much  or  unreasonable,  and  it  is  my  opinion  that  a  large  loss  would 
occur  if  many  of  his  mules  should  be  rejected  and  left  on  his  hands. 
Twenty  per  cent,  on  the  cost,  when  none  are  rejected,  is  the  usued 
per  cent,  charged  to  make  anything,  as  trading  in  live  stock  is  a 
hazardous  business. 

Seventh  interrogatory.  Did  you  see  the  lot  of  mules  delivered  by 
Ahl  to   Captain  Van  Vliet;  and  if  so,  what  was  their  quality,  when 
compared  with  Mitchell's  mules? 
(Objected  to  by  attorney  for  defendant  as  irrelevant.) 
Answer.  I  saw  the  mules  delivered  by  Ahl,  and  I  think  they  were 
inferior  to  Mitchell's  mules. 

Eighth  interrogatory.  Was  there  any  uniformity  in  the  inspection 
of  mules  for  the  Utah  expedition  in  the  spring  of  1858  ? 
(Objected  to  by  attorney  for  defendant  as  irrelevant.) 
Answer.  I  think  there  was  no  uniform  rule  on  this  subject,  from 
the  fact  in  delivering  mules  under  the  contract  of  Trigg  &  Kirby.  I 
had  a  lot  of  mules  rejected  which  I  afterwards  sold  to  Ahl,  every  one 
of  which  he  afterwards  sold  to  Captain  Van  Vliet.  I  also  had  other 
mules  rejected  as  being  wholly  unfit  for  service  which  were  after^ 
wards  taken  as  first-class  mules. 

Ninth  interrogatory.  After  the  demand  for  mules  for  the  Utah  ex- 
pedition had  been  supplied  in  the  spring  of  1858  was  there  any 
change  in  the  value  of  mules?  and  if  so,  state  what  change. 
(Objected  to  by  counsel  for  defendant  as  irrelevant.) 
Answer.  There  was  a  general  decline  in  the  price  of  mules  after 
said  demand  had  been  supplied,  especially  on  the  price  of  rejected 
mules.  I  think  there  was  a  decline  of  at  least  30  per  cent,  on  the 
cost  price  of  mules  that  year. 

Tenth  interrogatory.  Do  you  know  a  person  by  the  name  of  Charles 
Tracey;  and  if  so,  what  took  place  in  regard  to  his  statement  made 
to  the  board  of  investigation  made  at  Leavenworth  in  the  year  1858? 
(Objected  to  by  counsel  for  defendant  as  irrelevant.) 
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Answer.  I  am  intimately  acquainted  with  Mr.  Tracey;  he  resides 
in  this  (Lafayette)  county.  He  is  a  truthful  man,  and  has  been  for 
years  engaged  in  the  purchase  and  sale  of  mules.  It  was  his  state- 
ment before  the  board  of  investigation  that  Captain  Van  Vliet  com- 
mented upon  as  the  statement  of  Charles  Friaz.  I  saw  the  statement 
forwarded  bj'  Mr.  Tracey  to  the  board,  and  have  a  personal  knowl- 
edge of  its  truth. 

Eleventh  interrogatory.  What  sort  and  quality  of  mules  were  re- 
ceived at  Fort  Leavenworth  in  the  summer  of  1857  under  the  contracts 
made  with  the  quartermaster  at  St.  Louis,  and  what  was  the  contract 
price  for  those  mules,  and  what  was  the  diflference,  if  any,  in  sort  and 
quality  and  value  between  the  mules  purchased  and  received  in  1857 
-and  those  purchased  and  received  in  1858  of  D.  D.  Mitchell? 

(Objected  to  by  attorney  for  defendant  as  irrelevant.) 

Answer.  I  Avas  present  and  delivered  mules  under  Mr.  Wiles' s  con- 

ttract  in  the  summer  of  1857,  made  with  the  quartermaster  at  St. 

SiOuis,  and  saw  most  of  the  mules  delivered  under  all  those  contracts, 

.and  the  contract  price  was  $165  per  head,  and  the  mules  were  only 

required  to  be  13 J  hands  high,  and  nearly  all  the  mules  delivered 

under  those  contracts  were  Spanish  and  Mexican  mules.     The  least 

of  the  mules  required  in  1858  and  received  of  Mr.  Mitchell  one-third 

of  them  were  to  be  not  less  than  13J  hands  high,  one-third  not  less 

than  14  hands  high,  and  one-third  not  less  than  15  hands  high;  and 

the  mules  delivered  by  Mitchell  in  1858  were  worth  not  less  than 

$65  per  head  more  than  the  mules  delivered  in  the  year  1857.     In 

the  year  1857  there  was  no  excitement  about  the  demand  for  mules, 

.and  they  could  be  bought  at  more  reasonable  prices  than  in  1858. 

JObjected  to  by  attorney  for  defendant  as  irrelevant.) 

^Jross-examination  by  Lee  J,  Sharp,  esq.,  counsel  for  defendant. 

TFirst  interrogatory  by  counsel  for  defendant.  When,  where,  and  of 
whom  did  the  claimant  Mitchell  purchase  the  mules  he  delivered,  and 
at  what  price  ? 

(Objected  to  by  claimant's  counsel  as  irrelevant.) 

Answer.  I  do  not  know  when  nor  where  nor  of  whom  claimant 
purchased  the  mules  he  delivered,  except  a  lot  of  several  hundred 
he  purchased  of  Smith,  Porter  &  Polk,  of  Jackson  county,  Missouri, 
and  I  know  nothing  of  the  price  he  paid. 

Second  interrogatory.  Do  you  know  whether  or  not  there  was  any 
contract  between  the  claimant  Mitchell  and  the  United  States  by 
which  Mitchell  was  bound  to  deliver  mules  to  the  United  States? 

Answer.  I  have  no  knowledge  of  any  contract  between  the  parties, 
except  an  order  made  by  John  B.  Floyd,  Secretary  of  War,  to  the 
quartermaster  at  Fort  Leavenworth,  to  receive  one  thousand  mules 
of  the  claimant.  I  think  there  was  no  price  stipulated  or  mentioned 
in  said  order. 

Third  interrogatory  by  counsel  for  defendant.  State  whether  you 
know  whether  Mitchell  had  any  mules  at  the  time  said  order  was 
made,  and  whether  Mitchell  was  acquainted  with  the  business  of 
buying  and  selling  mules. 
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Answer.  I  do  not.  I  was  not  acquainted  with  the  claimant  previ- 
ous to  the  spring  of  1858. 

Fourth  interrogatory  by  counsel  for  defendant.  Were  you  not  en- 
gaged in  the  business  of  buying  and  selling  mules  for  several  years 
prior  to  the  year  1858,  and  if  Mitchell  had  been  engaged  in  the  same 
business  is  it  not  probable  you  would  have  known  it  ? 

(Objected  toby  claimant's  counsel  as  irrelevant.) 

Answer.  I  have  been  engaged  in  the  business  for  several  years, 
prior  to  1858,  and  if  Mitchell  had  been  engaged  in  the  same  business,, 
I  think  it  very  probable  I  would  have  known  it. 

Fifth  interrogatory  by  defendant's  counsel.  State  whether  or  not 
persons  owning  mules  in  Missouri,  in  1858,  could  have  afforded  to^ 
have  delivered  them  at  the  fort  for  $140  per  head? 

Answer.  They  could  not,  as  most  of  the  mules  had  been  bought  up 
by  the  speculators,  or  were  in  the  hands  of  speculators  at  that 
time,  in  view  of  the  great  demand  for  mules  ;  but  I  think  that  per- 
sons that  had  their  own  mules  on  hand,  which  they  had  raised,  could* 
have  delivered  them  at  that  price.  Farmers  generally  sell  off  their 
mules  before  they  are  four  years  old,  the  age  required  by  the  govern- 
ment ;  contractors,  therefore,  have  to  buy  a  few  at  a  time,  and  fronb 
many  different  persons,  and  generally  mules  kept  by  farmers  for  their 
own  use. 

Sixth  interrogatory  by  defendant's  counsel.  What  was  the  average 
market  price  through  the  country  in  1858  for  mules  coming  up  to 
specifications  of  the  quartermaster's  department? 

Answer.  I  would  state  the  average  price  to  be  from  $140  to  $165' 
per  head. 

Seventh  interrogatory  by  defendant's  counsel.  State  whether  per- 
sons familiar  with  the  business  of  buying  and  selling  mules  would  not 
have  furnished  them  at  the  fort  for  less  than  $175  per  head  in  the; 
spring  of  1858. 

(Objected  to  by  claimant's  counsel  as  irrelevant.) 

Answer.  I  think  they  would. 

Eighth  interrogatory  by  counsel  for  defendant.  State  whether  per- 
sons familiar  with  the  business  of  buying  and  selling  mules  could  not 
have  delivered  mules  in  1858  at  less  than  $175  per  head,  and  have 
made  money  ? 

(Objected  to  by  claimant's  counsel  as  irrelevant.) 

Answer.  I  think  they  could. 

Ninth  interrogatory  by  defendant's  counsel.  What  was  the  lowest 
price  at  which  a  man  could  have  delivered  such  mules  as  were  re- 
quired by  the  specifications  of  the  quartermaster  at  the  fort  in  the 
spring  of  1858,  and  have  saved  himself  from  loss? 

Answer.  I  think  a  man  could  have  furnished  such  mules  for  $165 
per  head  and  saved  himself  from  loss,  but  that  was  the  lowest  figure. 

Tenth  interrogatory  by  defendant's  counsel.  State  whether  or  not 
one  McDowell,  son-in-law  of  J.  B.  Brant,  of  St.  Louis,  Missouri,  was 
a  partner  with  D.  D.  Mitchell,  the  claimant,  in  furnishing  mules  to 
the  government. 

(Objected  to  by  claimant's  counsel  as  irrelevant.) 

Answer.  I  do  not  know,  but  I  have  heard  that  he  was,  but  don't 
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now  know  from  whom  I  heard  it.     I  know  nothing  of  the  terms  be- 
tween them. 

Eleventh  interrogatory  by  defendant's  counsel.  Where  did  the 
claimant,  Mitchell,  live,  and  what  was  his  occupation  during  the 
spring  of  1858  ? 

(Objected  to  by  claimant's  counsel  as  irrelevant.) 

Answer.  I  understood  he  lived  in  St.  Louis,  and  know  nothing  of 
his  occupation. 

Twelfth  interrogatory  by  defendant's  counsel.  What  w^is  the  aver- 
age market  price  for  mules  through  the  country  in  the  spring  of 
1857 — such  mules  as  were  received  under  the  contracts  made  with 
the  quartermaster  at  St.  Louis  ? 

Answer.  I  think  it  ranged  from  $80  to  $100  per  head. 

Thirteenth  interrogatory.  What  was  the  difierence  in  the  market 
price  for  mules  that  were  delivered  under  the  specifications  of  the 
quartermaster  in  1857  and  mules  that  came  up  to  the  specifications 
in  the  spring  of  1858  ? 

Answer.  I  think  the  difi'erence  was  $65  per  head. 

14th  interrogatory  by  defendant's  counsel.  You  state  that  Mitchell 
bought  a  lot  of  mules  of  several  persons  living  in  Jackson  county^ 
Missouri.  State  what  is  the  distance  from  there  to  the  fort,  and  what 
would  be  a  reasonable  cost  per  head  to  get  mules  from  Jackson  county 
to  the  fort. 

Answer.  The  distance  is  about  forty  miles,  and  the  expense  would 
be  about  one  dollar  per  head  to  deliver  mules  at  the  fort  from  said 
place. 

Fifteenth  interrogatory  by  defendant's  counsel.  State  what  was 
the  highest  price  you  heard  the  claimant  offer  for  mules  delivered  at 
the  fort  in  the  spring  of  1858. 

Answer.  One  hundred  and  fifty -five  dollars  per  head  was  the  only 
offer  I  heard  him  make. 

Be'examination  in  chief. 

First  interrogatory  by  claimant's  counsel.  Did  Mitchell  obtain  the 
lot  of  mules  for  which  he  offered  $155  per  head  ? 

Answer.  He  did  not;  the  owner  asked  him  $175  per  head. 

(The  latter  part  of  witness's  answer  objected  to  by  defendant's 
counsel  as  irrelevant.) 

2d  interrogatory  by  claimant's  counsel.  Was  not  a  contractor  bound 
to  purchase  a  larger  number  than  was  contracted  for  in  order  to  com- 
plete his  contract  under  the  specifications — especially  when  bound  to 
furnish  mules  on  short  notice — so  many  being  liable  to  rejection  ? 

Answer.  He  certainly  was;  I  think,  in  ordinary  contracts,  at  least 
one-fourth  more. 

(Objected  to  by  defendant's  counsel  as  irrelevant,  and  as  not  being 
responsive  to  anything  brought  out  in  the  cross-examination. 

Third  interrogator}\  Could  Missouri  have  furnished  the  mules 
needed  for  the  Utah  expedition,  in  1858,  coming  up  to  the  required 
specifications  ? 


DAVID   D.   MITCHELL.  39 

(Objected  to  by  counsel  for  defendant  as  irrelevant.) 

Answer.  Missouri  did  not  furnish  them,  as  I  know  that  many  of  the 
mules  used  in  said  expedition  came  from  the  States  of  Pennsylvania, 
nUnois,  Kentucky,  Tennessee,  and  Arkansas;  and  I  think  she  could 
DOt  have  furnished  so  large  a  number. 

(Objected  to  by  counsel  for  defendant  as  irrelevant.) 

Fourth  interrogatory.  Where  did  you  purchase  the  mules  you  fur- 
nished the  government  in  1858  ? 

(Objected  to  by  counsel  for  defendant  as  irrelevant.) 

Answer.  In  different  parts  of  Missouri — some  in  the  southwest  part 
of  the  State  and  some  in  Arkansas. 

Fifth  interrogatory.  Did  mules  rate  higher  in  Jackson  county,  Mis- 
souri, and  other  counties  near  the  fort,  than  in  other  parts  of  the 
Stote? 

(Objected  to  by  defendant's  counsel  as  irrelevant.) 

Answer.  They  did  not,  considerably  higher. 

Sixth  interrogatory.  What  was  the  highest  price  the  government 
paid  for  any  lot  of  mules,  in  1858,  at  Fort  Leavenworth,  to  your  own 
knowledge  ? 

(Objected  to  by  counsel  for  defendant  as  irrelevant.) 

Answer.  My  understanding  is  that  Captain  Van  Vliet  paid  Mr. 
Ahl  $177  50  per  head. 

General  interrogatory  by  commissioner.  Do  you  know  of  any  other 
matter  relative  to  the  claim  in  question  ? 

Answer.  I  do  not  now  remember  anything  further. 

JOHN  S.  SHANNON. 

State  of  Missoubi,  CourUy  of  Lafayette^  ss : 

On  this,  the  13th  and  14th  days  of  August,  A.  D.  1860,  personally 
came  John  S.  Shannon,  the  witness  within  named,  and  after  having 
been  first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  the  questions  contained  in  the  within  deposition  were 
written  down  by  the  commissioner,  and  then  proposed  by  him  to  the 
witness;  and  the  answers  thereto  were  written  doAvn  by  the  commis- 
sioner in  the  presence  of  the  witness,  who  then  subscribed  the  depo- 
sition in  the  presence  of  the  commissioner. 

The  deposition  of  John  S.  Shannon,  taken  at  the  request  of  John 
S.  Watts  and  John  F.  Ryland,  to  be  used  in  the  investigation  of  a 
claim  against  the  United  States  now  pending  in  the  Court  of  Claims, 
in  the  name  of  David  D.  Mitchell.  The  adverse  party  was  notified 
and  appeared  by  her  attorney,  Lee  J.  Sharp,  esq. 

JOHN  E.  RYLAND, 

Commissioner. 
Commissioner's  fees: 

Taking  testimony,  15  pages,  3,000  words,  at  20  cents  per  100.  $6  00 
Per  diem,  2  half  days ^ 3  00 

Total  commissioner's  fees 9  00 
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XI. 

The  deposition  of  Joseph  V.  Chipmau,  taken  at  the  request  of  John 
S.  Watts,  attorne)'^  for  the  claimant,  before  John  E.  Ryland,  com- 
missioner for  the  county  of  Lafayette,  in  the  State  of  Missouri,  to 
be  used  in  the  investigation  of  a  claim  against  the  United  States 
now  pending  in  the  Court  of  Claims,  in  the  name  of  David  D. 
Mitchell  V8.  The  United  States. 

First  general  interrogatory  by  commissioner.  Please  state  your 
name,  your  occupation,  your  age,  your  place  of  residence  the  past 
year;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry;  and  whether,  and  in  what  de- 
gree, you  are  related  to  the  claimant. 

Answer.  My  name  is  Joseph  V.  Chipman,  and  I  have  been  and 
am  now  engaged  in  farming  and  trading  in  mules  and  horses.  I  am 
about  41  years  old,  and  I  resided  in  this,  Lafayette,  county  during 
the  past  year.  I  have  no  interest,  either  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry.  I  am,  so  far  as  I  know,  no 
ways  related  to  the  claimant. 

First  interrogatory  by  claimant's  attorney.  Were  you  familiar  with 
the  price  of  mules  in  Missouri  during  the  years  1857  and  1868,  and 
were  you  engaged  in  the  purchase  and  sale  of  mules  during  those 
years  ? 

Answer.  I  was  familiar  with  the  price  of  mules  in  Missouri  during 
the  years  1857  and  1858,  and  was  engaged  in  buying  and  selling  mules 
to  the  government  during  both  of  those  years. 

Second  interrogatory  by  claimant's  counsel.  What  was  the  diflfer- 
ence,  if  any,  in  the  price  of  mules  during  those  years  ?  and  if  any 
change  took  place,  please  state  from  what  cause  said  change  took 
place,  if  you  know. 

Answer.  Mules  were  about  $30  per  head  higher  in  the  year  1858 
than  in  1857,  and  this  rise  in  the  price  was  caused  by  there  being  a 
greater  demand  for  mules  in  1858  than  in  1857,  to  supply  the  Utab 
expedition,  and  people  were  expecting  higher  prices  for  their  mules. 

(Interrogatory  and  answer  were  both  objected  to  by  defendant' s. 
counsel  as  irrelevant.) 

Third  interrogatory  by  claimant's  counsel.  What  would  it  cost  on 
an  average,  per  head,  to  furnish  a  large  lot  of  mules  for  the  Utab 
expedition  in  the  spring  of  1858,  coming  up  to  the  specifications  of 
the  quartermaster's  department,  on  short  notice;  and  what  would 
such  a  lot  of  mules  be  worth  when  so  furnished  ? 

Answer.  Such  a  lot  of  mules,  coming  up  to  the  specifications  of  the 
quartermaster's  department,  would  cost  in  that  year  one  hundred  and 
sixty-five  dollars  per  head;  that  is  my  opinion,  from  the  fact  that  I 
had  to  pay  as  hi^h  as  $150  per  head  for  mules  when  I  bought  them 
by  the  hundred  in  the  lot,  one-third  of  which  was  rejected  when  I 
offered  them  to  the  government.  And  nn  other  instances  I  had  to 
pay  as  much  as  $200  per  head  for  wheel  mules,  a  large  number  of 
them.  These  prices  I  was  compelled  to  pay,  in  order  to  comply  with 
my  contract  with  Trigg  &  Kirby;  and  such  a  lot  of  mules  as  thequar- 
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termaster's  department  required  for  the  Utah  expedition  that  year, 
to  pay  a  reasonable  profit  to  a  contractor,  would  be  worth  from  $190 
to  $200  per  head. 

(Objected  to  by  defendant's  counsel  as  irrelevant,  and  being  more 
in  the  nature  of  argument  than  evidence.) 

Fourth  interrogatory  by  claimant's  counsel.  Did  you  see  the  mules 
that  were  delivered  to  Captain  Stewart  Van  Vliet  by  D.  D.  Mitchell  ? 
and  if  so,  state  their  quality  and  average  value  per  head. 

Answer.  I  saw  one  lot  of  about  a  hundred  head  of  Mitchell's  mules 
delivered,  which  were  very  good  mules,  and  I  think  he  ought  to  have 
received  one  hundred  and  ninety  dollars  per  head  for  them,  from  the 
fact  that  he  and  the  man  from  whom  he  bought  said  mules  both  told 
me  he  (Mitchell)  had  paid  one  hundred  and  seventy -five  dollars  per 
head  for  them;  and  less  than  fifteen  dollars  is  not  a  reasonable  profit. 

(Answer  objected  to  by  defendant's  counsel  as  irrelevant.) 

Fifth  interrogatory  by  claimant's  counsel.  Was  the  inspection  of 
males  in  1858  more  or  less  rigid  than  in  the  year  1857? 

Answer.  It  was  more  rigid  in  the  year  1858  than  in  1857. 

(Interrogatory  and  answer  both  objected  to  by  counsel  for  defendant 
as  irrelevant.) 

Interrogatory  sixth  by  claimant's  counsel.  What  would  be  a  fair 
per  cent,  on  cost  to  be  paid  a  contractor  furnishing  mules  to  the  United 
States  under  contract  where  no  fixed  rate  had  been  agreed  upon  ? 

Answer.  Twenty  per  cent,  would  be  a  fair  per  cent,  profit  where 
all  the  mules  furnished  were  taken. 

Seventh  interrogatory  by  claimant' s  counsel.  Did  you  deliver  mules 
to  the  United  States  in  the  year  1857  ;  and  if  so,  what  price  was  paid 
to  you,  and  how  did  the  mules  so  delivered  compare  as  to  quality 
with  the  mules  delivered  by  D.  D.  Mitchell  and  other  contractors  in 
1868  for  the  Utah  expedition  ? 

Answer.  I  did  deliver  mules  to  the  United  States  in  the  year  1857; 
and  the  price  paid  me  for  mules  in  the  spring  before  the  excitement 
of  the  Utah  expedition  was  one  hundred  and  forty  dollars  per  head; 
and  after  that  expedition  was  determined  upon,  and  later  in  the  year 
1857,  the  price  paid  was  one  hundred  and  sixty-five  dollars  per  head. 
The  mules  delivered  by  D.  D.  Mitchell  and  other  contractors  in  1858 
were  worth  twenty  per  cent,  more  than  the  mules  delivered  in  1857. 

(Interrogatory  and  answer  both  objected  to  by  defendant's  counsel 
as  irrelevant.) 

Eighth  interrogatory  by  claimant's  counsel.  Do  you  know  the  size 
and  quality  of  mules  delivered  to  the  government  in  the  years  1857 
and  1858  ;  and  if  so,  what  was  the  diflFerence,  if  any,  in  the  sort  and 
quality  and  value  between  mules  purchased  and  received  in  1857  and 
thoBe  purchased  and  received  in  1858  ? 

Answer.  I  do  know  about  the  mules  delivered  in  both  of  those 
years.  The  mules  delivered  in  1857  were  all  taken  at  from  thirteen 
and  a  half  to  fourteen  hands  high,  with  a  reasonable  share  of  wheel 
mules,  and  the  mules  delivered  in  1858  were  much  superior  to  those 
delivered  in  1857,  and  were  worth  about  twenty  per  cent,  more  money, 
as  there  was  that  difference  in  their  cost. 
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(Interrogatory  and  answer  both  objected  to  by  defendant's  counsel 
as  irrelevant.) 

Ninth  interrogatory  by  claimant's  counsel.  After  the  demand  for 
mules  for  the  Utah  expedition  had  been  supplied  in  1858,  was  there 
any  change  in  the  price  of  mules  ;  and  if  so,  from  what  cause  did  it 
originate  ? 

Answer.  There  was  a  decline  in  the  price  of  mules  in  that  year 
after  the  demand  for  said  expedition  had  been  supplied  of  about  twenty 
per  cent.,  produced  by  the  fact  that  up  to  the  time  said  demand  was 
supplied  it  was  believed  that  there  would  not  be  mules  in  the  country 
sufficient  to  supply  said  demand,  and  hence  mules  that  were  left  over 
greatly  declined  in  price,  as  above  stated. 

(Interrogatory  and  answer  both  objected  to  by  defendant's  counsel 
as  irrelevant.) 

Cross-examined  by  counsd  for  defendant. 

First  interrogatory  by  defendant's  attorney.  Do  you  know  when, 
where,  and  of  whom  the  claimant,  Mitchell,  purchased  mules  he  deliv- 
ered to  the  government;  and  at  what  prices? 

(Objected  to  by  claimant's  counsel  as  irrelevant.) 

Answer.  I  have  no  personal  knowledge  of  any  purchase  of  mules 
by  the  claimant,  Mitchell,  for  the  government  in  1858. 

Second  interrogatory  by  defendant' s  counsel.  Do  you  know  whether 
there  was  any  contract  between  the  claimant,  Mitchell,  and  the  United 
States,  by  which  Mitchell  was  bound  to  deliver  mules  to  the  United 
States  ? 

Answer.  I  know  nothing  of  any  such  contract. 

Third  interrogatory  by  defendant's  counsel.  State  whether  you 
know  whether  the  claimant,  Mitchell,  owned  any  mules  in  the  spring 
of  1858;  or  did  he  have  to  purchase  all  the  mules  he  had  to  deliver 
to  the  government  ? 

(Objected  to  by  claimant's  counsel  as  irrelevant.) 

Answer.  I  did  not  know  anything  about  Mr.  Mitchell  and  his  mules 
before  the  month  of  March,  1858. 

Fourth  interrogatory  by  defendant' s  counsel.  Were  you  not  engaged 
in  the  business  of  buying  and  selling  mules  for  several  years  prior  to 
the  year  1858  ,•  and  if  the  claimant,  Mitchell,  had  been  engaged  in 
the  same  business,  would  you  not  have  known  it  ?   . 

Answer.  I  was  engaged  in  said  business  for  several  years  prior  to 
and  including  the  year  1858;  and  if  D.  D.  Mitchell  had  been  trading  in 
mules  in  the  same  section  of  country  that  1  was  I  think  I  would  have 
known  it. 

(Interrogatory  and  answer  objected  to  by  claimant's  counsel  as 
irrelevant.) 

Fifth  interrogatory  by  defendant's  counsel.  State  whether  or  not 
persons  owning  mules  in  Missouri  in  1858  could  have  afiforded  to  have 
delivered  them  at  the  fort  for  one  hundred  and  forty  dollars  per  head  ? 

Answer.  Not  when  they  could  get  from  one  hundred  and  fifty  to 
one   hundred  and  seventy -five  dollars  per  head  at  their  doors  for 
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mules  that  would  fill  the  Bpecifications  of  the  quartermaster's  depart- 
ment. 

(Interrogatory  and  answer  objected  to  by  claimant's  counsel  as 
irrelevant.) 

Sixth  interrogatory  by  defendant's  counsel.  State  whether  a  man 
owning  mules  in  the  State  of  Missouri  in  1858 — such  mules  as  filled 
the  Bpecifications — could  not  have  delivered  them  at  the  fort  for  from 
one  hundred  and  forty  to  one  hundred  and  forty -five  dollars  per  head 
without  losing  money. 

Answer.  I  think  not,  from  the  fact  that  I  could  not  buy  mules  that 
year  at  the  farms  for  that  price. 

(Interrogatory  and  answer  objected  to  by  claimant's  counsel  as 
irrelevant.) 

Seventh  interrogatory  by  defendant's  counsel.  Could  a  man  having 
a  lot  of  mules  that  filled  the  specifications  on  hand  during  the  months 
of  January  and  February,  1858,  have  afibrded  to  have  delivered  them 
at  Fort  Leavenworth  for  one  hundred  and  forty-five  or  one  hundred 
and  fifty  dollars  per  head  without  losing  money  ? 

(Interrogatory  and  answer  objected  to  by  claimant's  counsel  as  ir- 
relevant.) 

Answer.  A  man  could  not  have  afforded  to  have  delivered  such 
moles  as  the  specifications  required  at  that  time  for  that  price.  As 
to  his  losing  money,  that  would  have  depended  upon  what  he  paid 
for  them  originally.  I  could  not  myself  buy  such  mules  at  that  time 
and  sell  them  for  $145  or  $150  per  head,  and  not  lose  money. 

(This  latter  clause  was  objected  to  by  defendant's  counsel,  who 
protested  to  its  going  down  as  part  of  the  answer,  as  not  being 
responsive  to  the  question;  but  the  witness  insists  on  having  it  go  as 
part  of  the  answer.) 

Eighth  interrogatory  by  defendant' s  counsel.  What  was  the  average 
market  price  through  the  country  for  mules  coming  up  to  the  specifi- 
cations of  the  quartermaster's  department  in  1858? 

Answer.  From  one  hundred  and  sixty  to  one  hundred  and  sixty- 
five  dollars  per  head. 

(Interrogatory  and  answer  objected  to  by  claimant's  counsel  as 
irrelevant.) 

Ninth  interrogatory  by  defendant's  counsel.  State  whether  persons 
familiar  with  the  business  of  buying  and  selling  mules  would  not 
have  furnished  them  at  Fort  Leavenworth  for  less  than  one  hundred 
and  seventy -five  dollars  per  head  in  the  spring  of  1858  ? 

Answer.  I  think  they  would. 

(Interrogatory  and  answer  objected  to  by  claimant's  counsel  as 
irrelevant.) 

Tenth  interrogatory  by  defendant's  counsel.  State  whether  per- 
sons familiar  with  the  business  of  trading  in  mules  could  not  have 
delivered  mules  at  the  fort  for  less  than  one  hundred  and  seventy- 
five  dollars  per  head,  and  have  made  money. 

Answer.  I  think  they  could,  but  the  profit  would  not  be  as  much 
as  a  man  ought  to  make. 


44  DAVID    D.   MITCHELL. 

(Interrogatory  and  answer  objected  to  by  counsel  for  claimant  a&^ 
irrelevant.) 

Eleventh  interrogatory  by  defendant's  counsel.  What  was  the  low- 
est price  at  which  a  man  could  have  delivered  such  mules  as  the 
quartermaster's  department  required  in  1858,  and  saved  himself 
from  loss  ? 

Answer.  I  think  about  one  hundred  and  sixty  dollars  per  head 
would  be  the  very  lowest  price. 

(Interrogatory  and  answer  objected  to  by  counsel  for  claimant  as 
irrelevant.) 

Twelfth  interrogatory  by  defendant's  counsel.  Where  did  the 
claimant  live,  and  what  was  his  occupation  in  1858? 

Answer.  He  stayed  at  Fort  Leavenworth  during  the  time  he  wa* 
delivering  mules  to  the  government.     I  don't  know  where  he  lived. 

(Interrogatory  and  answer  objected  to  by  claimant's  counsel  as 
irrelevant.) 

Thirteenth  interrogatory  by  defendant's  counsel.  Did  you  ever 
hear  of  Captain  Van  Vliet's  paying  or  promising  to  pay  more  than 
one  hundred  and  sixty-five  dollars  per  head  for  mules  during  that 
spring  ? 

Answer.  I  never  did. 

(Interrogatory  and  answer  objected  to  by  counsel  for  claimant  as 
irrelevant.) 

lie  examined  in  chief  hy  claimant  8  counsel. 

First  interrogatory  by  claimant's  counsel.  How  much  ought  a  con- 
tractor to  receive  per  head  for  mules  coming  up  to  the  specifications 
of  the  quartermaster's  department  in  the  spring  of  1858,  delivered 
by  him  at  Fort  Leavenworth  ? 

Answer.  One  hundred  and  ninety  dollars. 

(Objected  to  by  defendant's  counsel  as  irrelevant,  and  not  respon- 
sive to  cross-examination.) 

General  interrogatory  by  commissioner.  Do  you  know  of  any  other 
matter  relative  to  the  claim  in  question  ?  and  if  you  do,  state  it. 

Answer.  I  do  not. 

J.  V.  CHIPMAN. 

State  op  Missouri,  ) 
County  of  Lafayette^  f 

On  this  the  24th  day  of  August,  A.  D.  1860,  personally  came 
Joseph  V.  Ghipman,  the  witness  within  named,  and  after  having 
been  first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  the  questions  contained  in  the  within  deposition  were 
written  down  by  the  commissioner,  and  then  proposed  by  him  to  the 
witness;  and  the  answers  thereto  were  written  down  by  the  commis- 
sioner  in  the  presence  of  the  witness,  who  then  subscribed  to  the 
deposition  in  the  presence  of  the  commissioner.  The  deposition  of 
Joseph  V.  Chipman,  taken  at  the  request  of  John  S.  Watts  and  John 
F.  Ryland,  to  be  used  in  the  investigation  of  a  claim  against  the 
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United  States,  now  pending  in  the  Court  of  Claims,  in  the  name  of 
David  D.  Mitchell.  The  adverse  partj  was  notified,  and  appeared 
by  her  attorney,  Lee  J.  Sharp,  esq. 

JOHN  E.  RYLAND,  Commissioner. 

Fees  of  witness,  (nothing  charged.) 

Comviissionei'^  s  fees. 

Taking  testimony,  11^  pages,  2, 300  words,  at  20  cents  per  hun- 
dred words $4  60 

Per  diem  one  day,  at  $3  per  day •        3  00 

Total  commissioner's  fees 7  60 


XII. 

Evidence  for  the  United  States. 

Quartermaster  General's  Office, 

Washington,  March  19,  1860. 

Sir:  I  have  previously  acknowledged  the  receipt  of  your  letter  of 
the  3d  and  of  Mr.  McPherson's  of  the  10th  instant,  and  have  now  the 
honor  of  replying  to  the  requests  made  in  them  '  *  for  a  full  report  of 
all  the  facts  involved  in  the  case  of  the  claim  of  Colonel  D.  D. 
Mitchell  for  compensation  for  mulee  said  to  have  been  furnished  to 
the  quartermaster's  department,  together  with  all  the  correspond- 
ence in  this  oflSce  having  any  bearing  on  its  merits,  and  the  testimony 
taken  before  the  board  of  officers  of  which  Major  Sherman  was  presi- 
dent." 

The  correspondence  herewith  transmitted,  embracing  twenty-three 
communications  and  three  vouchers  for  payments  to  Colonel  Mitchell, 
and  the  proceedings  of  the  board  of  officers  of  which  Major  Sher- 
man was  president,  delivered  to  Mr.  McPherson  personally  on  the 
14th  instant,  furnish  you  with  all  the  information  I  possess  of  the  mule 
contract  with  Colonel  Mitchell,  made  under  the  directions  of  the 
Secretary  of  War. 

The  heavy  expenditures  in  1857,  as  well  before  as  after  the  close 
of  the  fiscal  year  on  the  30th  of  June,  on  account  of  the  operations 
against  Utah,  for  which  no  appropriations  had  been  made  by  Con- 
gress, had  left  this  branch  of  the  public  service  without  funds  by  the 
last  of  January,  1858. 

On  the  24th  of  December,  1857,  I  had  obtained  the  data  on  which 
I  was  enabled  to  make  an  estimate  for  the  deficiencies  in  the  appro- 
priations for  the  year  1858.  That  estimate  was  made  for  the  army 
as  it  then  was,  without  allowing  a  cent  for  any  increase  of  the  force 
for  Utah,  and  it  amounted  to  $3,100,000.  Early  in  January,  1858,  I 
was,  informed  by  the  Secretary  of  War  that  an  additional  force  of 
thirty-five  hundred  men  would  be  sent  to  Utah,  as  well  as  recruits  to 
fill  the  companies  there,  and  he  required  an  estimate  of  the  increased 
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expense;  and  as  the  estimate  for  deficiencies  had  not  been  sent  to 
Congress,  he  returned  it  to  me,  and  requested  that  I  should  include 
the  whole  in  a  single  estimate.  I  submitted  the  consolidated  esti- 
mate on  the  6th  of  January,  1858,  amounting  to  $6,700,000. 

On  the  12th  of  January,  1858,  I  received  from  the  headquarters  of 
Lieutenant  General  Scott  a  circular,  dated  the  day  previous,  (the 
11th,)  directing  the  movements  to  be  made  and  the  arrangements  to 
be  carried  out  for  the  re-enforcement  and  supply  of  the  army  in 
Utah.  The  appropriations  being  exhausted,  I  called  the  attention  of 
the  Secretary  of  War  verbally  to  the  provisions  of  the  sixth  section 
of  an  **act  in  addition  to  the  several  acts  of  Congress  for  the  estab- 
lishment and  regulation  of  the  Treasury,  War,  and  Navy  Depart- 
ments," approved  May  1,  1820,  which  gives  authority  to  the  Secre- 
tary of  War,  when  appropriations  fail,  to  make  the  contracts  neces- 
sary to  carry  on  the  service. 

Perceiving  no  movement  in  Congress  in  regard  to  the  appropria- 
tion for  deficiencies,  and  feeling  myself  responsible  for  the  efficient 
performance  of  the  duties  of  the  department  confided  to  me,  con- 
nected with  the  service  ordered  by  the  general  in  chief,  I,  on  the 
17th  of  February,  1858,  addressed  the  Secretary  of  War  a  written 
communication,  asking  his  attention  to  the  provisions  of  the  act  above 
referred  to,  an  extract  from  which  is  enclosed. 

On  the  2d  of  March  following  I  was  detailed  as  a  member  of  a 
general  court-martial,  directed  to  convene  for  the  trial  of  an  officer 
at  Carlisle,  Pennsylvania,  on  the  10th  of  that  month.  Before  leaving 
for  the  court-martial,  I  considered  it  alike  due  to  myself  and  to  the 
public  service  to  invite  the  attention  of  the  Secretary  of  War  again 
to  the  act  of  Congress  before  mentioned,  and  accordingly  I  addressed 
him  a  written  communication  on  the  5th  of  March,  an  extract  from 
which  is  also  enclosed.  Three  days  afterwards,  the  8th  of  March,  I 
left  for  Carlisle.  During  my  absence,  the  Secretary  of  War,  acting, 
as  I  understand,  under  the  authority  conferred  upon  him  by  the  act 
of  Congress  before  referred  to,  gave  orders  for  the  making  of  con- 
tracts for  the  purchase  of  horses,  mules,  and  forage.  Under  these 
orders,  Captain  Van  Vliet  reported  on  the  20th  of  March,  1 858,  (see 
V.  44,  book  41,  enclosed,)  that  he  had  made  a  contract  for  fifteen 
hundred  cavalry  horses,  and  had  received  instructions  to  purchase 
mules  from  certain  parties  in  the  west. 

This  is  all  I  know  of  the  matter.  But  1  have  no  hesitation  in  saying 
that  the  Secretary  of  War  was  bound  either  to  authorize  contracts 
for  such  things  as  were  necessary  to  carry  on  the  service  or  to  aban- 
don the  operations  against  Utah. 

With  the  correspondence  herewith  transmitted,  I  send  also  a 
schedule  of  the  communications,  arranged  in  the  order  in  which  they 
were  received  in  this  office. 

With  much  respect,  I  am,  sir,  your  obedient  servant, 

TH.  S.  JESUP, 
Quartermaster  OeneraL 
Hon.  B.  H.  GiLLETT, 

ScUciUyi*  of  the  Court  of  Claims^  Waahington  cUy. 
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Schedule  <^  communications  serU  herewith,  arranged  in  the  order  in  tvhich 
they  were  received  at  the  Quartermxister  CreneraVs  office : 


Letter  S.  798,  (M.  691)  book40, 
"      S.  136,  (M.  74)      "    41, 
"      S.  307,  (M.  157)     "    41, 
"      V.    44,                   "    41, 

f  ( 
It 

S.  403,-  (M.  225) 
V.    61, 

41, 

41, 

It 

V.    76, 

41, 

I  i 
(t 

S.  632,  (G.  138) 
V.  164, 

41, 
41, 

• 

V.  165, 

41, 

S.  762,  (G.  169) 
S,  793, 

41, 
41, 

(t 
&I 

S.  811,  (T.  407) 
S.  847,  (V.  203) 
T.  441, 

41, 
41, 
41, 

IC 

S.  144, 

42, 

(  1 

V.    66, 

42, 

li 

S.  164, 

42, 

li 

V.    82, 

42, 

it 

S.  256,  (F.  43) 
S.  409,  (F.  65) 
V.  168, 

42, 
42, 

42, 

Ifc 

S.   608,  (B.  269) 

42, 

•    •    a     » 


[D.  D.  M.,  January  9,  1858]- 
D.  D.  M.,  February  4,  1858] 
D.  D.  M.,  February  26, 1858] 

[S.  V.  v.,  March  20,  1858]- 
J.  M.  D.,  March  26,  1858] 

[S.  V.  v.,  April  8,  1858]  ••■ 
S.  V.  v.,  April  16,  1858] 

J.  S.  G.,  May  20,  1858] 

S.  V.  v.,  June  7,  1858] 

S.  V.  v.,  June  8,  1858] 

J.  S.  G.,  February  19, 1858]  •  • 

[Secretary,  July  8,  1858] 

[T.&K.  &D.  D.M.,  July3, 1868] 

Same  as  No.  10] 

S.V.V,,  July  7,  D.D.T.,  July  8 
Secretary,  February  26,  1868" 
S.  V.  v.,  September  18, 1858 
Q.  M.  G.,  October  4,  1858].. 

'S.  V.  v.,  October  10,  1858] . . 
D.  D.  M.,  November  3,  1858 
D.  D.  M.,  November  29,  1858 
S.  V.  v.,  January  30,  1859]  • . 
J.  B.  B.,  March  10,  1759] 


1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 


And  three  vouchers  of  payment  from  the  accounts  of  Captain  J. 
W.  S.  Miller,  assistant  quartermaster,  for  the  fourth  quarter  of  1868. 


No.  1. 


Washington  city,  January  9,  1858. 

Sib  :  We  have  had  several  conversations  with  the  oflScers  of  the 
quartermaster's  department,  and  other  officers  of  the  army,  in  regard 
to  the  necessity  of  furnishing  mules  for  the  Utah  expedition  with  the 
least  possible  delay.  They  all  concur  in  the  absolute  necessity  of  the 
case. 

It  will  be  seen  from  the  report  of  Colonel  Johnston  that  he  must 
receive  supplies  of  animals,  provisions,  <&c.,  by  the  Ist  June. 
When  we  consider  that  it  will  take  at  least  sixty  days  to  march  from 
Fort  Leavenworth  to  Colonel  Johnston's  winter  encampment,  it  will 
readily  be  conceded  that  no  time  should  be  lost  in  furnishing  the 
quantity  of  mules  that  are  indispensable  for  this  special  service. 
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If  you  invite  bids  by  giving  the  usual  time  through  the  newspa- 
pers, we  have  no  hesitation  in  saying  that  the  animals  of  a  suitable 
quality  cannot  be  furnished  at  the  proper  time.  Mules  are  very 
scarce  throughout  the  country,  and  within  the  next  five  weeks  the 
best  of  them  will  be  shipped  off  to  a  southern  market,  unless  the 
owners  find  a  home  market. 

Now,  we  propose  to  furnish  all  the  mules  that  the  government  may 
require  for  this  Utah  expedition,  to  be  delivered  at  Fort  Leaven- 
worth on  or  before  the  first  day  of  March,  1858.  Our  proposal  is  as 
follows,  viz  :  One-third  of  the  mules  to  be  fifteen  hands  and  upwards  ; 
one-third  to  be  fourteen  hands  and  upwards  ;  one-third  to  be 
thirteen  and  one-half  hands  and  upwards,  to  be  inspected  by  the 
quartermaster  at  Port  Leavenworth.  We  propose  to  furnish  them 
for  one  hundred  and  sixty-five  dollars  ($165)  per  head — the  lowest 
price  at  which  they  have  been  furnished  at  Fort  Leavenworth  during 
the  last  twelve  months,  as  the  records  of  the  quartermaster's  depart- 
ment will  no  doubt  show. 

The  number  of  mules  required  is  of  course  left  to  the  judgment  of 
the  quartermaster  general.  It  would  be  well,  in  estimating  the 
number,  to  take  into  consideration  the  fact  that  Colonel  Johnston  will 
be  entirely  destitute  of  animals  of  all  kinds  in  the  spring.  We  are 
both  old  prairie  and  mountain  voyagers,  well  acquainted  with  the 
country,  and  know  this  result  to  be  inevitable. 

For  our  ability  to  faithfully  fulfil  and  carry  out  any  contract  that 
may  be  made,  we  refer  your  excellency  to  the  whole  Missouri  dele- 
gation in  Congress.  After  giving  the  subject  a  fair  consideration,  we 
respectfully  ask  that  it  may  be  laid  before  the  quartermaster 
general. 

Very  respectfully,  your  obedient  servants, 

D.  D.  MITCHELL. 
G.  P.  DORRISS. 

The  Secretary  of  War. 

A  true  copy. 

W.  H.  GORDON, 

Chief  Glerh  Quartermaster  GeiveraVs  Office. 


Washington,  January  10,  1858. 

The  undersigned  members  of  Congress  from  Missouri,  having  learned 
that  Messrs.  Mitchell  &  Dorriss,  of  Missouri,  are  proposing  to  furnish 
mules  for  the  government,  take  pleasure  in  indorsing  them  as  gentle- 
men of  unquestioned  integrity,  and  entirely  capable  of  fulfilling  any 
contract  they  may  enter  into  with  the  government. 

We*  add  that  if  a  contract  is  to  be  given,  we  hope  it  will  be  awarded 
to  Messrs.  Mitchell  &  Dorriss,  because  we  believe,  from  their  location, 
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experience,  and  means  they  will  promptly  furnish  the  animals,  by  the 

time  they  are  needed  by  the  government. 

JOHN  S.  PHELPS, 
JOHN  B.  CLARK, 
8.  H.  WOODSON, 
JAMES  CRAIG, 
JAMES  S.  GREEN, 
THOS.  L.  ANDERSON, 
TRUSTEN  POLK. 
The  Secretary  op  War. 

A  true  copy, 

W.  H.  GORDON, 

Ghirf  Clerk  Qtuiriermaster  OeneraVs  Office. 


Gov.:  General  Dorriss  and  myself  had  the  honor  of  submitting  a 
proposal  for  the  furnishing  of  mules  for  the  Utah  expedition. 

We  herewith  enclose  an  indorsement  as  to  our  ability,  signed  l^y 
the  Missouri  delegation  in  Congress.     Please  submit  it  to  the  quar- 
termaster's department,  and  let  us  know  the  result  at  your   earliest 
convenience,  as  no  time  is  to  be  lost. 
Yours,  respectfully, 

D.  D.  MITCHELL, 

Hon.  Secretary  op  War. 

A  true  copy. 

W.  H.  GORDON, 

Chi^  Clerk  Quartermaster  GenerdPa  Office. 


No.  2. 

Washington  City,  February  4,  1858. 

Sir  :  During  the  brief  conversation  I  had  with  you  yesterday  morn- 
ing (at  your  residence)  you  stated  that  you  would  decide  during  the 
week  in  relation  to  the  immediate  furnishing  of  mules  for  the  Utah 
expedition.  I  therefore  thought  it  best  to  reduce  our  proposal  to 
writing. 

We  propose  to  furnish  all  the  mules  that  may  be  required,  of  such 
age,  size,  &c.,  as  may  be  required  by  the  quartermaster's  depart- 
ment, and  upon  such  terms  as  may  be  agreed  upon. 

As  the  quartermaster's  department  i» embarrassed  for  want  of  funds 
we  will  furnish  the  animals  and  toait  for  the  necessary  appropriation. 

Ton  will  find  on  file  in  General  Jesup's  office  ample  evidence  of  our 
ability  to  fulfil  any  contract  that  we  may  enter  into.     I  wish  to  sub- 

Rep,  0.  C-  281 i 
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stitute  this  proposition  in  place  of  the  bid  put  in  by  Dorriss  &  Mit- 
chell, and  now  on  file  in  the  quartermaster's  office. 
Respiectfully,  your  obedient  servant, 

D.  D.  MITCHELL,  of  St  Louis. 
Hon.  Secretary  op  War. 

P.  S. — Captain  Trigg,  of  Missouri,  will  have  an  interest  with  Gen 
eral  Dorriss  &  myself. 

D.  D.  M. 


A  true  copy. 


W.  H.  GORDON,  Chief  Clerk. 


No.  3. 

[Extracts.] 

Quartermaster  General's  Office, 

Washiiigtony  February  17,  1858. 

Sir  :  It  is  time  that  all  of  the  arrangements  of  the  quartermaster' s 
department  were  being  made  for  the  operations  in  Utah  already  or- 
dered, but  the  appropriations,  as  you  are  aware,  are  entirely  ex- 
hausted, and  nothing  can  be  done,  either  in  the  procurement  of  sup- 
plies, of  the  means  of  transportation,  or  of  cavalry  and  artillery  horses, 
unless  an  appropriation  be  speedily  made  by  Congress,  or  the  Secre- 
tary of  War  exercise  the  authority  vested  in  him  by  the  6th  section 
of  an  act  of  Congress  entitled  *  *  An  act  in  addition  to  the  several  acts 
of  Congress  for  the  establishment  and  regulation  of  the  Treasury, 
War,  and  Navy  Departments, ' '  approved  May  1,  1820,  which  au- 
thorizes contracts  to  be  made,  without  appropriations  for  their  fulfil- 
ment, for  the  subsistence  and  clothing  of  the  army,  and  for  the  quar- 
termaster's department. 

Hoping  that  the  necessary  appropriations  would  be  made,  I  have 
delayed  asking  your  attention  to  the  act  above  mentioned  from  day 
to  day  and  week  to  week,  until  it  would  perhaps  be  jeoparding  the 
best  interests  of  the  service  to  delay  longer. 


Very  respectfully,  your  obedient  servant, 

TH.  S.  JESUP, 
Quartermaster  General. 
Hon.  John  B.  Flotd, 

Secretary  of  War,  Washington  City. 

Official: 

W.  H.  GORDON, 

Chief  Clerk  Quartermaster  OeneraVs  Office. 
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[Extracts.] 

Quartermaster  General's  Office, 

Washington^  March  5,  1858. 

Sir:  The  appropriations  for  the  qaartermaster's  department  are 

entirely  exhausted,  and  the  service  is  everywhere  paralyzed  for  the 

want  of  means. 

******** 

The  estimates  now  on  my  table  from  the  military  departments  and 
posts  throughout  our  Territory,  extending  from  the  Atlantic  to  the 
Pacific,  and  from  the  Kennebec  and  Puget'  s  Sound  to  Florida  Point 
and  Arizona,  including  the  drafts  before  mentioned,  exceed  a  million 
and  a  half  of  dollars.  If  appropriations  cannot  be  obtained  in  a  very 
few  days  I  most  respectfully  but  urgently  recommend  that  the  power 
vested  in  the  Secretary  of  War  by  the  act  of  Congress  of  the  1st 
May,  1820,  which  authorizes  contracts  for  the  subsistence  and  cloth- 
ing of  the  army,  and  for  the  quartermaster's  department,  without  ap- 
propriations, be  exercised.  Every  hour's  delay  will  add  to  the  ex- 
penditure. 

Very  respectfully,  your  obedient  servant, 

TH.  S.  JESUP, 

Quartermaster  Oeneral. 
Hon.  John  B.  Floyd, 

Secretary  of  War,  Washington  City. 

Official : 

W.  H.  GORDON, 

Chief  Clerk  Quartermaster  GeneraVs  Office. 


No.  4. 

Washington,  D.  C,  February  19,  1858. 

Sir:  Mr.  Kirby  is  very  anxious  to  leave  the  city  to  commence  his 
purchases  in  Missouri  for  the  public  service.  But  it  is  important  that 
he  should  be  under  some  certain  assurance  before  commencing.  I 
hope,  therefore,  you  will  have  the  necessary  orders  issued  at  once. 
The  understanding  between  us  I  expected  would  have  been  executed 
before  this  time.  I  know  you  are  harrassed  with  business,  but  the 
longer  this  is  deferred  the  greater  will  be  the  complication,  and  there- 
fore I  request,  finally,  that  the  quartermaster  at  Fort  Leavenworth  be 
ordered  to  contract  with  Trigg  &  Kirby  for  the  supply  of  mules  for 
the  government,  and,  if  possible,  to  include  all  the  public  service 
may  require. 

Missouri -raised  mules  are  better  adapted  to  the  service  than  any 
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others,  andtogive  any  portion  of  the  contract  to  mere  outside  specu- 
lators will  only  have  the  tendency  either  to  get  inferior  beasts  or  to 
enhance  the  price  in  the  purchase, 

Bespectiully  submitted,  your  obedient  servant, 

JAMES  S.  GREEN. 

Hon.  J.  B.  Floyd, 

Secretary  of  War. 

A  true  copy. 

W.  H.  GORDON, 

Chief  Clerk  Quartermaster  GeneroTs  Office. 


No.  5. 

War  Depabticent, 
Washington,  February  26,  1858. 

Sir:  In  purchasing  mules  for  the  army  of  Utah,  in  accordance  with 
the  specifications  of  the  quartermaster's  department,  and  at  the  ruling 
rates  which  you  may  establish  at  Leavenworth,  I  desire  that  you  will 
procure  fifteen  hundred  from  Messrs.  Trigg  &  Kirby;  and  if,  after 
purchasing  the  additional  number  of  twelve  hundred  from  other  par- 
ties, who  have  received  orders  from  me,  a  further  supply  be  required, 
I  desire  that  it  be  procured  from  the  first  named  parties,  Messrs. 
Trigg  &  Kirby. 

Very  respectfully,  your  obedient  servant, 

JOHN  B.  FLOYD, 

Secretary  of  War. 
Captain  Stewart  Van  Vliet, 
Assistant  Quartermaster ,  Fort  Leavenworth. 

A  true  copy  from  the  original. 

W.  H.  GORDON, 
Chi^  Clerk  Quartermaster  GeneroTs  Office. 


No.  6. 

St.  Louts,  February  26,  1858. 

Sir:  You  were  kind  enough  to  authorize  me  to  correspond  with  you 
in  relation  to  business  matters.  The  object  of  this  letter  is  simply 
to  ask  if  we  can  be  permitted  to  purchase  some  dragoon  horses,  (such 
as  the  department  requires,)  and  upon  such  terms  as  may  be  agreed 
upon  with  the  quartermaster  at  Fort  Leavenworth. 

While  travelling   over  the  country  in  search  of  mules  many  fine 
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horses  might  be  picked  up,  with  but  little  additional  trouble  or  ex- 
pense.    An  early  answer  is  respectfully  requested. 
Tour  obedient  servant, 

D.  D.  MITCHELL. 
Hon.  J.  B,  Floyd,  Secretary  of  War. 

A  true  copy  from  the  original. 

W.  H.  GORDON, 
Chi^  Clerk  Quartermaster  General!  8  Office. 


No.  7. 

St.  Louis,  Missouri,  March  20,  1858. 

General:  I  have  the  honor  to  enclose  a  contract  which  I  have 
made  with  J.  W.  Singleton  &  Co.,  by  direction  of  the  Secretary  of 
War,  for  1,500  cavalry  horses.  This  company  has  been  directed  by 
the  Secretary  to  furnish  all  the  horses,  cavalry,  and  artillery  for  the 
'*armyof  the  west''  for  the  year  1858;  also  all  the  corn  of  the 
growth  of  1856  for  use  beyond  Port  Leavenworth,  said  corn  to  be 
delivered  at  this  city.  • 

I  declined  to  make  a  contract  for  the  corn,  as  I  have  no  authority 
to  require  the  quartermaster  here  to  receive  it. 

Since  my  arrival  here  I  have  received  directions  from  the  Secre- 
tary of  War,  through  certain  parties  in  the  west,  to  purchase  from 
them,  at  the  current  prices,  all  the  mules  required  for  operations  in 
the  plains  this  summer. 

These  mules  are  to  be  over  four  years  of  age,  &c.,  according  to 
specifications  from  the  quartermaster  general's  office.  I  have  made 
many  inquiries  since  my  arrival  here,  and  I  feel  convinced  that  it  is 
impossible  to  obtain  such  animals  in  the  west  in  time  for  the  move- 
ment of  the  troops,  if,  indeed,  they  can  be  obtained  at  all.  The 
recent  movement  from  Fort  Leavenworth  towards  Utah  has,  I  fear, 
nearly  stripped  that  post  of  mules;  and  as  transportation  must  be  in 
readiness  when  required — say  from  the  1st  to  the  10th  of  May — I 
would  urge  that  the  specifications  for  mules  be  so  modified  as  to  allow 
me  to  purchase  some  three  year  olds,  or  such  as  I  know  will  answer 
our  purpose.  The  price  of  four  year  old  mules,  when  we  come  in  the 
market  for  3,000 — the  number  directed  to  be  purchased — will  run  up 
to  at  least  $175,  while  if  three  year  olds  are  admitted  the  price  will 
not  go  much  beyond  $155  or  $160. 

I  shall  leave  for  Fort  Leavenworth  to-morrow. 

I  am,  very  respectfully,  your  obedient  servant, 

STEWART  VAN  VLIET, 
Captain,  Assistant  Quartermaster. 

Major  General  T.  S.  Jbsup, 

Quartermaster  General  United  States  Army, 

Washington,  D.  C. 

A  true  copy  from  the  original. 

W.  H.  GORDON, 
Chi^  Clerk  Quartermaster  GeneroTs  Office. 
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No.  8. 

Washington  Citt,  March  26,  1858. 

Sib:  Upon  mature  consideration,  and  after  fall  examination  of  all 
matters  connected  with  my  contract,  in  conjunction  with  Colonel  D. 
D.  Mitchell,  to  furnish  one  thousand  mules  to  the  quartermaster  at 
Fort  Leavenworth  for  the  government,  I  have  come  to  the  conclusion 
that,  under  all  the  circumstances,  I  would  prefer  to  have  nothing  further 
to  do  with  the  contract.  I  therefore  respectfully  ask  that  so  far  as  I 
am  concerned  the  said  contract  may  be  revoked. 
Very  respectfully,  your  obedient  servant, 

JAMES  McDowell. 

Hon.  J.  B.  Floyd, 
Secretary  of  War. 

A  true  copy  from  the  original. 

WM.  H.  GORDON, 
Chief  Clerk  Quartermaster  OeneraTs  Office. 


No.  9. 

Assistant  Quartermaster's  Office, 

Fort  LeavenvHyrth,  K,  T.,  April  8,  1858. 

General:  In  addition  to  the  number  of  wagons  estimated  for  by 
Captain  Hancock,  July  21,  and  those  asked  for  in  his  letter  of 
March  28,  I  deem  it  prudent,  in  consequence  of  the  recent  orders 
for  the  movement  of  the  4th  artillery,  to  ask  that  150  more  wagons, 
complete  in  all  their  parts,  and  harness  for  the  same,  be  added  to 
the  number  above  referred  to.  Should  any  volunteer  regiments  be 
sent  here,  or  any  movements  made  in  direction  of  New  Mexico,  of 
course  a  further  addition  will  be  required. 

The  number  of  wagons  required,  however,  for  the  Utah  move- 
ment, will  depend  upon'  the  amount  of  forage  to  be  carried  for  the 
horses  and  the  mules  of  the  trains.  I  do  not  see  any  necessity,  how- 
ever, of  taking  forage  for  the  mules  if  the  grass  is  good — and  it  bids 
fair  now  to  be  excellent — particularly  if  the  troops  move  with  the  ox 
trains,  which  I  presume  they  will '  have  to  do.  They  cannot  go  in 
advance  of  the  trains,  for  there  are  no  supplies  in  Utah  for  them. 

The  following  is  the  number  of  wagons  which  will  be  required  for 
the  movements  now  ordered  for  Utah  and  the  district  of  the  Platte, 
viz :  813  if  one-fourth  forage  be  taken  for  all  the  animals,mule8  and  horses, 
530  if  forage  for  the  mules  be  excluded,  and  403  if  no  forage  be 
taken.  This  estimate  is  based  on  the  regulation  allowance.  I  would 
report  for  the  information  of  the  department,  that  I  have  195  six- 
mule  teams  organized  into  trains,  and  182  wagons  without  teams. 

I  have  received  about  200  horses  from  the  contractors,  J.  W.  Sin- 
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gleton  &  Co.,  and  I  am  informed  that  a  large  number  will  be  here  in 
a  few  days. 

Col.   D.   D.  Mitchell,   who  has  been  authorized  to  furnish  1,000 
mnles,  informs  me  that  he  will  have  them  all  here  within  a  week. 

Messrs.  Trigg  &  Kirby,  who  are  to  supply  2, 000  mules,  also  inform 
me  that  they  will  have  theirs  here  by  the  25  th  of  this  month. 

Mr.  D.  V.  Ahl  writes  me  that  he  will  have  200  here  by  the  20th 
instant,  and  a  Mr.  Hibler  500  by  the  25th. 

In  consequence   of  the  large   amount  of  transportation  required 
here,  I  may  be  obliged  to  organize  a  train  or  two  of  broken  Mexican 
males.     I  consider  them  superior  to  American  mules  for  service  on 
the  plains  where  the  grass  is  scarce  and  difficult  to  be  obtained. 
I  am,  very  respectfully,  your  obedient  servant, 

STEWART  VAN  VLIET, 
Captain^  Assistant  Qtiartermasier, 
Major  General  T.  S.  Jbsup, 

Qvartermaster  Oeneral  U.  S.  A.,  Washington^  2?.  C. 

A  true  copy. 

W.  H.  GORDON, 

Ghi^  Clerk  Quartermaster  OeneralUs  Office. 


No.  10. 

Assistant  Quartermaster'  s  Office, 
Fort  Leaventvorth,  K.  T.,  April  16,  1858. 

General:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  31st  ultimo,  in  which  I  am  requested  to  furnish  a  copy  of 
the  ''authority"  under  which  I  made  a  contract  for  1,500  horses,  and 
also  the  authority  for  any  other  contracts  that  I  may  make. 

In  reply,  I  beg  to  state  that  I  made  the  contract  for  the 
horses  by  virtue  of  verbal  orders  received  from  the  Secretary  of  War 
a  few  moments  before  I  left  Washington  for  this  place. 

When  I  received  these  orders  from  the  Secretary  I  presumed,  as 
a  matter  of  course,  that  he  would  cause  them  to  be  transmitted  to  the 
quartermaster  general. 

The  contract  itself  bears  on  its  face  the  statement  that  it  was  made 
by  authority  of  the  Secretary  of  War. 

I  am,  general,   very  respectfully,  your  obedient  servant, 

STEWART  VAN  VLIET, 
Captain,  Assistant  Quartermaster. 

Major  General  T.  S.  Jesup, 

Quartermaster  General  U.  8.  Army,  Washinffton,  D,  C. 

A  true  copy. 

W.  H.  GORDON,  Chief  GerJc. 
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No.  11. 

Washington,  D.  C,  May  20,  1858. 

Sib:  From  reliable  information  I  am  satisfied  that  the  quartermaster 
at  Fort  Leavenworth  (Captain  Van  Vliet)  is  doing  great  injustice  to 
my  friends,  Trigg  and  Kirby,  of  Missouri;  and  I  respectfully  request 
such  action  as  will  aflford  them  adequate  redress.  They  have  been  at 
great  trouble  and  expense  to  fill  an  order,  on  short  notice,  of  2,000 
mules;  but  they  have  succeeded  to  the  satisfaction  of  the  inspectors. 
The  quartermaster  refuses  to  allow  them  more  than  $165  per  head  for 
the  mules  inspected  and  received,  while  he  has  allowed  others  as 
much  as  $177  per  head  for  no  better  mules.  This  is  unjust  and  un- 
fair to  our  State,  for  his  pretext  for  so  doing  is  palpably  wrong.  I 
understand  he  says  the  Missouri  mules  do  not  cost  as  much  as  mules 
from  distant  States,  for  the  transportation  is  less,  and  on  that  account 
he  will  not  allow  as  much  for  them,  although  they  come  up,  on  exam- 
ination, to  the  requirements  of  the  War  Department,  and  are  as  good 
as  any  others.  I  protest  against  this  proceeding,  and  require  justice 
for  my  constituents. 

It  is  also  said  that  one  Missourian  is  allowed  more  than  $165  for  the 
same  quality  of  mules,  and  I  cannot  consent  to  such  discriminations. 

If  I  might  be  permitted  the  liberty,  I  would  respectfully  suggest  a 
decision  of  this  matter,  in  either  one  of  the  following  modes : 

1st.  That  Captain  Van  Vliet  be  directed  to  allow  Messrs.  Trigg  and 
Kirby  20  per  cent,  upon  the  actual  cost  to  them  at  Fort  Leavenworth 
of  the  mules,  to  be  ascertained  in  any  manner  satisfactory  to  him ;  or, 
2d.  That  he  be  directed  to  pay  them  |165  per  head,  and  leave  the 
question  of  further  compensation  open  for  future  consideration. 

To  you  I  appeal  for  justice  in  the  premises. 
Very  respectfully,  your  obedient  servant, 

JAMES  S.  GREEN. 

Hon.  John  B.  Floyd, 

Sea^etary  of  War. 

May  29,  1858. 

Respectfully  returned  to  the  Secretary  of  War.  If  Captain  Van 
Vliet  has  paid  for  any  mules  the  high  prices  stated,  he  ought  to  be 
made  to  account  for  it.  The  sum  stated  by  Mr.  Green  as  paid  to  his 
Missouri  friends,  $165,  is  more  than  was  necessary  to  be  paid — more 
than  ought  to  have  been  paid.  The  enormous  percentage  asked  by 
Mr.  Green  for  the  Missouri,  or  any  other  dealers,  ought  not  to  be 
allowed.  Five  dollars  for  each  animal  above  the  amount  paid  to  the 
stock  raiser  is  fully  as  much  as  the  public  ought  to  pay.  I  have  re» 
quired  a  report  and  explanation  from  Captain  Van  Vliet. 

TH.  S.  JESUP, 

Quartermaster  Geyieral, 

A  true  copy. 

W.  H.  GORDON, 

Chief  Clerk  Quartermaster  General  8  Office. 
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No.  12. 


Assistant  Quartermaster's  Oppicb, 
Fort  Leaventvorth,  June  11,  1858. 

General  :  I  liave  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  the  28th  ultimo,  enclosing  a  copy  of  a  letter  from 
the  honorable  J.  S.  Green,  appealing  on  account  of  his  constituents 
from  my  course  in  the  purchase  of  mules,  and  directing  me  to  make  a 
full  report  on  the  subject. 

In  obedience  to  your  directions,  I  enclose  you  a  statement  of  the 
number  of  mules  purchased,  from  whom  and  at  what  prices.  This 
statement  shows  that  the  average  price  of  mules  purchased  by  me 
was  $167  62  each.  When  you  consider  the  number  purchased,  their 
quality,  and  the  short  space  of  time  allowed  for  their  purchase  and 
oi^nization  into  teams  and  trains,  I  trust  that  you  will  reconsider 
your  opinion  that  the  prices  paid  were  "entirely  too  high.  ' 

Ist.  As  to  the  number,  which  is  very  large,  following  the  heavy 
purchases  for  the  Utah  expedition  of  last  season,  and  also  the  pur- 
chases this  spring  by  my  predecessor,  was  well  calculated  to  enhance 
the  price,  yet  the  average  cost  of  mules  purchased  by  me  this  season 
does  not  exceed  the  cost  of  those  purchased  and  delivered  here  last 
year  for  the  army  of  Utah.  I  do  not  know  any  reason  except  the 
monetary  pressure  of  last  fall,  and  that  was  felt  but  lightly  in  this 
region,  which  could  induce  the  hope  that  prices  of  stock  would  be 
less  this  year  than  last,  while,  on  the  contrary,  the  great  demand 
which  was  anticipated  by  many  would  exist  was  calculated  to  en- 
hance the  price,  and  this  would  inevitably  have  been  the  case,  but  for 
the  monetary  pressure  before  alluded  to,  in  other  States  than  Mis- 
souri, causing  many  works  where  mules  were  largely  used  to  be 
suspended,  and  compelling  owners  to  seek  a  market  here  for  stock  no 
longer  profitable  for  them  to  hold. 

2d.  As  to  quality,  I  desire  to  institute  no  comparison  between  the 
mules  purchased  by  myself  this  year  and  those  delivered  last  season, 
but  I  do  venture  the  assertion  that  at  no  time  has  our  department 
been  the  owner  of  so  fine  a  lot  of  mules,  considering  the  number,  as 
at  this.  With  hardly  an  exception  they  are  above  four  years  of  age, 
of  excellent  size  and  proportions,  and  an  unusually  large  number 
broken  to  harness.  I  took  great  pains  to  secure  these  points,  know- 
ing the  hardships  and  severity  of  the  season  the  animals  were  to 
encounter,  how  poor  is  the  economy  of  saving  a  few  dollars  by  the 
purchase  of  young  and  unbroken  animals,  who  die  ere  they  have  gained 
the  proper  year  for  work,  or  become  reduced  to  a  point  from  which 
they  do  not  recuperate  on  grass,  in  the  early  part  of  the  march  by 
efforts  to  break  them  to  harness.  I  have  seen  so  many  mules  broken 
down  and  necessarily  abandoned  in  consequence  of  being  put  to  work 
too  young,  that  I  determined  it  was  good  economy  and  sound  policy 
to  purchase  better  stock,  even  though  I  paid  a  few  dollars  more  per 
head,  knowing  that  the  government  would  be  the  gainer  in  the  end, 
and  that  the  expedition,  so  far  as  means  of  transportation  was  con- 
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cerned,  would  be  put  upon  a  safe  footing.  I  believe  the  result  will 
justify  my  cause.  I  believe  it  is  already  justified,  for  with  the  inces- 
sant rains  of  this  season,  and  consequent  heavy  road,  the  several 
columns  of  the  Utah  forces  marching  from  here  could  only  have 
moved  with  the  best  of  draught  animals,  with  which  they  were  sup- 
plied. 

3d.  As  to  the  time  allowed  for  the  purchase.  The  apparent  ne- 
cessities of  the  case  and  early  approach  of  spring  demanded  that  we 
should  have  our  means  of  transportation  in  readiness  early  in  May. 
I  entered  upon  duty  here  in  April,  and  thus  had  about  one  month  in 
which  to  purchase  the  mules  and  organize  them  into  teams  and  trains. 
It  must  be  a  self-evident  fact  that  so  large  a  number  of  animals  as  we 
required  could  not  be  purchased  at  so  low  a  rate  as  if  the  time  had 
been  longer  and  the  demand  less  imperative.  Indeed,  I  do  not  believe 
that  the  number  and  quality  of  mules  we  desired,  and  which  I  have 
secured,  could  have  been  obtained  within  the  time  if  at  all,  this  sea- 
son, but  for  the  supply  thrown  into  this  market  from  the  States  of 
Kentucky  and  Pennsylvania,  sources  not  usually  relied  on  by  us  at 
this  place.  It  is  but  justice  to  the  parties  who  delivered  mules 
from  those  States  to  say,  that  most  of  their  stock  was  of  superior 
quality  and  well  adapted  to  our  wants,  and  the  purchase  of  it  ena- 
bled me  to  exact  from  other  parties  a  rigid  compliance  with  the 
requirements  from  your  office. 

In  fixing  the  price  to  be  paid  by  me  for  mules,  I  had  no  interest 
to  serve  but  the  public.  I  desired  to  purchase  the  best  stock  the 
country  would  supply,  feeling  that  that  was  the  cheapest  that  was 
the  best.  In  order  to  secure  such  stock  in  number,  and  within  a  rea- 
sonable time,  I  must  pay  a  price  which  would  prove  remunerative  to 
the  seller,  and  at  the  same  time  I  determined  not  to  pay  a  price  be- 
yond the  value  of  the  articles  offered.  And  notwithstanding  you, 
general,  consider  I  have  paid  too  high  a  price,  and  other  persons  con- 
sider I  have  paid  too  low  a  price,  I  yet  believe  that,  when  you  review 
the  whole  case  and  all  its  circumstances,  and  the  parties  who  deliv- 
ered mules  (and  now  complain)  are  divested  of  all  pecuniary  interest 
in  the  matter,  there  will  be  but  little  difference  between  us  all,  and 
it  will  be  conceded  that  I  have  done  what  I  honestly  endeavored  to 
do — justice  to  all. 

In  a  previous  paragraph  I  have  alluded  to  the  purchase  of  mules 
here  by  my  predecessor,  and  as  I  understand  that  the  average  price 
paid  by  him  was  less  than  that  paid  by  me,  it  may  not  be  improper 
for  me  to  state  some  reasons  which,  in  my  opinion,  reconcile  the  dif- 
ference. 

At  the  time  many  of  those  purchases  were  made  an  uncertainty 
was  felt  in  this  vicinity  whether  the  government  would  send  to  Utah 
this  spring  a  large  reinforcement  or  not,  and  consequently  whether 
they  would  purchase  a  large  number  of  mules.  In  this  uncertainty 
holders  determined  to  sell  at  the  first  opportunity,  (particularly  as 
forage  was  scarce,)  even  at  low  figures,  calculating  that  the  amount 
saved  in  the  item  of  feed  by  an  early  sale  would  make  up  the  differ- 
ence between  the  amount  received  and  the  amount  anticipated.    This 
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reason  operated  upon  one  class,  v^hile  with  another  a  different  reason 
operated  to  produce  the  same  result 

An  impression  obtained  here  that  if  large  reinforcements  were  sent 
to  Utah,  and  a  large  number  of  mules  required,  the  demand  would  be 
supplied  by  contracts  made  in  Washington.  Fearing  this,  some  took 
advantage  of  the  first  opportunity  to  sell  to  the  government,  at  prices 
which  they  protested  were  too  low,  rather  than  run  the  risk  of  being 
forced  to  sell  their  mules  to  the  contractors,  at  any  price  the  con- 
tractors might  choose  to  name,  or  else  be  put  to  the  expense  of  feed- 
ing and  keeping  their  stock  over  for  another  season,  or  for  some  un- 
certain market.  Others,  and  these  were  the  large  holders,  offered  a 
portion  of  their  mules  at  prices  which  they  considered  below  their 
value,  in  order  that  the  ruling  rate  here  would  appear  so  low  that  no 
responsible  party  would  venture  the  attempt  of  supplying  a  large 
number  at  those  rates. 

In  reply  to  that  portion  of  your  communication  which  directs  me 
to  report  whether  ^  *  I  purchased  the  animals  (mules)  in  the  open  mar- 
ket or  under  contract,"  I  have  the  honor  to  state  that  there  was  no 
written  contract  made  by  me  for  the  purchases,  but  that  they  were 
purchased,  by  the  direction  of  the  honorable  Secretary  of  War,  from 
parties  named  by  him. 

As  Mr.  Oreen's  letter  may  seem  to  require  some  answer  from  me, 
I  herewith  transmit  a  copy  of  a  communication  I  have  addressed  to 
the  Secretary  of  War  (from  whom  I  also  received  a.  copy  of  Mr. 
Green's  protests)  in  reference  to  the  matter  complained  of. 

Very  respectfully,  your  obedient  servant, 

STEWART  VAN  VLIET,      - 
Captain^  Assistant  Quartermaster. 

Major  General  T.  S.  Jesup, 

Quartermaster  General  U.  8,  A.,  Washington^  D.  C, 

A  true  copy  from  the  original. 

W.  H.  GORDON, 
Chi^  Clerk  Quartermaster  GeneraVs  Office. 
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SUUemmt  of  the  number  of  mules  purchased  at  Fort  Leavenworth^  by  Captain 
Stewart  Van  Vliet,  assistant  quartermaster^  from  April  1,  1858,  to  June  10, 
1868,  showing  from  whom  purchased,  and  at  what  prices. 


Date. 

From  whom  pur- 
chased. 

Amount. 

No.  of 
mules. 

Remarks. 

April    9 

N.  G.  Elliott 

$63, 132  00 

388 

90  At  $176,  298  at  $169  each,  (on 
account  of  Trigg  &  Kirby.) 

16 

Daniel  V.  Ahl 

42,223  92 

237 

At  $178  16  each. 

9 

Shannon  &  Chipman 

26,410  00 

164 

At  $166  each,  (on  aooonnt  of  Trigg 
&  Kirby.) 

23 

Trigg  &Kirby 

37, 125  00 

226 

At  $165  each,  (on  account  of  Trigg 
&  Kirby.) 

30 

D.D.  Mitchell 

65,440  00 

336 

At  $166  each. 

28 

N.G.Elliott 

2,640  00 

16 

12  at  $166,  2  at  $150,  2  at  $130 
each. 

27 

T.D.Elliott 

140  00 

1 

At  $140  each. 

27 

Chas.  A.  Perry 

160  00 

1 

At  $150  each. 

27 

J.D.  Clasbey 

2,660  00 

17 

At  $160  each. 

16 

Geo.  V.Hebb 

7,426  00 

46 

At  $165  each. 

26 

Daniel  Hibbler 

46,312  00 

256 

At  $177  each. 

30 

Trigg  &  Kirby 

240,736  00 

1,459 

At  $166  each,  (on  aooonnt  of  Trigg 

&  Kirby.) 

30 

D.D.Mitchell 

67, 166  00 

407 

At  $166  each. 

30 

Daniel  Hibbler.  ..i . 

20,886  00 

118 

At  $177  each. 

May     1 

S.  R.  Shreder 

1,820  00 

13 

At  $140  each. 

7 

A.  McPike 

7,095  00 
8,416  00 

43 
61 

At  $165  each. 

7 

Martin  E.  Green .... 

At  $165  each,  (on  account  of  Trigg 

&  Kirby.) 

8 

A.  McPike 

1,785  00 
4,248  00 

11 
24 

10  at  $166,  1  at  $185. 

9 

Daniel  Hibbler 

At  $177  each. 

4 

Wm.  Adams 

390  00 

3 

At  $130  each. 

6 

Trigg  &  Kirby 

1,816  00 

11 

At  $165  each,  (on  account  of  Trigg 
&  Kirby.) 

D.D.  Mitchell 

36, 120  00 

203 

18  at  $165,  40  at  $180,  60  at  $175, 
85  at  $170. 

Trigg  &  Kirby 

34,834  00 

198 

50  at  $180,  60  at  $178,  44  at  $175, 
64  at  $171,  (on  account  of  Trigg 
&  Klrbv. 

Geo.  V.Hebb 

6, 930  00 

42 

At  $165.' 

June    8 

Jos.  N.  Hudnot 

160  00 

1 

At  $150. 

May     8 

C.  W.  Ahl 

29,461  32 

168 

At  $176  36}. 
At  $165. 

9 

Daniel  Hibler 

1,660  00 

10 

743,937  24 

4,438 

Average  cost,  $167  62}  each. 

No.  13. 

Assistant  Quartermaster^  s  Office, 

Fort  Leavejiworthy  June  7,  1858. 

General  :  I  have  the  honor  to  enclose  herewith  copies  of  a  protest 
made  by  Colonel  D.  D.  Mitchell,  in  regard  to  the  inspection  of  the 
mules  which  he  oflFered  here,  the  price  fixed  upon  them,  &c.,  &c., 
and  my  reply  thereto. 

I  presume  that  numerous  complaints  will  be  made  against  me  by 
disappointed  persons,  with  regard  to  my  action  in  the  purchasing  of 
mules  at  this  depot  during  the  present  season.  I  expect  it,  for 
when  I  entered  upon  the  discharge  of  my  duties  here  I  saw  that  I 
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was  to  be  sarrounded  with  difficulties,  owing  to  peculiar  circom- 
stances,  but  in  all  my  transactions  I  have  had  the  best  interests  of 
the  service  in  view.     I  have  discharged  my  duties  conscientiously. 
In  fixing  the  price  upon  the  mules  I  was  governed  by  the  quality, 
and  have  done  justice  to  all  parties. 

If  I  have  paid  what  appears  to  be  a  large  price,  it  must  be  taken 
into  consideration  that  movements  on  a  large  scale  have  been  made 
from  here  this  season.  In  less  than  one  month  transportation  for  the 
entire  Utah  forces  was  got  together,  and  everything  prepared  that 
the  army  required.  Our  department  has  been  behindhand  in  nothing. 
It  has  been,  and  now  is,  prepared  for  any  emergency. 
I  am,  very  respectfully,  your  obedient  servant, 

STEWART  VAN  VLIET, 
Captain,  Asaistant  Quartermaster, 
Major  Oeneral  J.  S.  Jesup, 

Quartermaater  Oeneral,  Washington^  2>.  C. 

P.  S. — I  have  just  received  your  communication  of  the  28th  ultimo, 
enclosing  a  letter  from  Mr.  Green,  and  will  answer  it,  and  give  all 
the  information  called  for  as  soon  as  the  last  column  and  headquarters 
move,  which  will  be  on  the  9th  and  10th  instant. 

S.  v.,  A.  Q.  M. 

A  true  copy  from  the  original. 

W.  H.  GORDON, 
Chief  Clerk  Quartermaster  OeneraJPa  Office. 


Fort  Leavenworth,  June  7,  1858. 

Since  my  arrival  at  this  place,  on  the  12th  of  April  1858,  I  have 
frequently  seen,  and  was  present,  when  Captain  Van  Vliet,  assistant 
quartermaster,  made  his  inspection  of  mules.  I  say  his  inspections 
were  just  to  both  parties,  so  far  as  the  animals  came  up  to  the  require- 
ments given  by  the  quartermaster  general.  United  States  army. 

D.  D.  TOMPKINS, 
Assistant  Quartei^master  Oeneral. 


Fort  Leavenworth,  June  1,  1858. 

Sir  :  Claiming  to  have  fulfilled  my  engagements  with  the  Secretary 
»of  War  in  furnishing  mules  for  the  government,  I  hereby  protest 
against  the  price  which  you  have  established  ;  also,  against  the 
inspection  of  mules  which  you  have  caused  to  be  made  by  the  wagon- 
master. 

I  have  on  hand  two  hundred  and  eighty-four  (284)  mules,  which 
have  been  rejected  by  the  wagonmaster,  without  regard  to  age,  size, 
or  working  qualities,  all  of  which  come  up  to  the  requirements  of  the 
quartermaster  general.  I  now  make  a  tender  of  these  mules  to  the 
government,  and  if  declined  by  you  I  will  instruct  my  agent  to  have 
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them,  well  fed  and  taken  care  of  at  your  expense,  and  subject  to  the 
order  of  the  department. 

Respectfully,  yours,  &c., 

D.  D.  MITCHELL. 
Captain  Van  Vliet, 

Quartermaster  at  Fort  Leavemoorth. 

A  true  copy  from  the  original. 

W.  H.  GORDON, 
Chief  Clerk  Quartermaster  General!  s  Office^ 


Fort  Leavenworth,  June  2,  1858. 

Sir  :  When  you  handed  me  a  letter  last  evening,  stating  that  you 
protested  against  my  inspection  of  mules  which  you  had  oflfered  here, 
and  the  price  I  had  fixed  upon  them,  I  presumed  that  it  was  merely 
a  formal  protest,  and  had  it  been  so  I  should  not  have  noticed  your 
letter  ;  but  I  find,  upon  reading  it,  that  you  have  made  assertions  so 
at  variance  with  the  facts,  that  I  feel  it  my  duty  to  set  you  right,  for 
I  am  convinced  that  you  made  them,  not  from  personal  knowledge, 
but  from  hearsay. 

In  the  first  place,  I  inspected  evefy  lot  of  mules  which  were  deliv- 
ered by  your  agents,  in  person,  and  assume  the  entire  responsibility, 
and  pronounce  most  positively  and  emphatically  that  the  mules 
rejected  were  not  fit  for  our  service,  and  did  not  come  up  to  the 
specifications  of  the  quartermaster  general.  I  am  prepared  to  prove 
this  should  the  occasion  require  it. 

I  do  not  know  what  engagements  j'ou  may  have  made  with  the 
Secretary  of  War,   but  as  regards  the  instructions  that  I  received 
from  the  honorable  Secretary,  I  obeyed  them  implicitly. 
Very  respectfully,  your  obedient  servant, 

STEWART  VAN  VLIET, 
Captain^  Assistant  Qvartermaster. 

Colonel  D.  D.  Mitchell,  St.  Louis,  Mo, 

A  true  copy  from  the  original. 

W.  H.  GORDON, 
Chi^  Clerk  Quartermaster  GeiierdPs  Office. 


No.  14. 

Assistant  Quartermaster's  Office, 
Fort  Leavemoorth,  June  8,  1858. 

•  Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  youi  commu- 
nication of  the  22d  ultimo,  enclosing  a  copy  of  a  letter  from  the  Hon. 
J.  S.  Green,  of  the  Senate,  complaining  of  injustice  done  his  friends, 
Messrs.  Trigg  and  Kirby,  of  Missouri,  in  my  appraisement  of  mules 
purchased  of  those  gentlemen. 

In  the  purchase  of  mules,  and  in  fixing  the  price  to  be  paid,  I  have 
done  no  injustice  to  Mr.  Green' s  State,  or  his  constituents.     I  could 
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have  no  object  in  doing  bo.  I  have,  in  the  purchase  of  mules,  under 
your  instructions,  been  solely  prompted  by  a  sincere  desire  to  pro- 
mote the  best  interests  of  the  public  service  by  securing  good  ani- 
mals, suitable  to  our  wants.  I  believe  that  I  have  done  so,  and  at 
the  same  time  I  have  paid  the  parties  furnishing  them  fair  remunera- 
tive prices.  If  they  have  not  realized  a  handsome  profit  by  the 
transaction,  it  is  not  because  the  prices  paid  by  me  were  not  suflBi- 
cient ;  it  is  surely  not  because  facilities  for  the  prompt  inspection 
and  delivery  of  mules  were  not  allowed  them.  In  my  business  inter- 
course with  the  gentlemen  referred  to,  I  have  been  liberal.  I  have 
allowed  them  for  their  stock  all  I  conscientiously  could.  I  have  been 
as  generous  to  them  as  I  could  be,  without  being  unjust  to  the  trust 
I  hold  from  the  government. 

When  I  arrived  at  this  place,  and  was  about  entering  upon  the 
duties,  I  foresaw  that  this  matter  would  be  attended  with  difficulties. 
The  price  that  had  been  paid  here  for  mules — about  $150 — was  low — 
lower  than  the  supply  and  demand  would  justify ;  and  I  soon  was 
convinced  that  a  higher  price  must  be  paid  to  enable  us  to  obtain  the 
large  number  that  we  required,  and  within  the  brief  space  of  time 
likely  to  elapse  before  we  should  be  compelled  to  have  them  in  teams 
and  organized  for  the  march.  I  sought  an  interview  with  Mr.  Trigg, 
and  communicated  freely  and  frankly  with  him,  as  he  and  his  partner, 
Mr.  Kirby,  were,  by  your  directions,  to  furnish  the  mules  we  re- 
quired, except  certain  lots  engaged  of  a  few  other  parties.  In  that 
interview  we  spoke  of  the  price  that  would  probably  be  paid,  and  J 
stated  to  him  that  I  would  feel  justified  in  allowing  $160  to  $165  per 
head  for  mules  that  would  answer  the  purpose  for  which  they  were 
required.  This  was  not  intended  to  be  an  arbitrary  price,  for  I  could 
not  fix  it  until  after  an  inspection  of  the  mules  offered.  I  would  pay 
more  or  less  as  the  quality  dictated.  Mr.  Trigg  expressed  himself 
satisfied  with  the  prices  named ;  and  in  my  settlements  for  mules, 
delivered  under  Messrs.  Trigg  and  Kirby' s  agreement,  I  have  paid 
from  $159  up  to  $180.  I  venture  the  assertion  that  those  prices  will 
be  styled  sufficiently  high  and  remunerative  by  any  disinterested 
party  familiar  with  the  stock  trade  in  this  section  of  the  country. 

Mr.  Green  is  entirely  mistaken  in  his  impressions  that  I  have 
allowed  Messrs.  Trigg  and  Kirby  only  $165  per  head  for  mules,  and 
have  allowed  others  $177  per  head  for  no  better  mules.  Mr.  Green, 
I  say,  is  either  entirely  mistaken  in  that  impression,  or  I  am  entirely 
mistaken  in  my  judgment.  Where  I  allowed  one  party  $177  per  head 
for  mules,  and  another  party  $165,  there  was,  in  my  judgment,  $12 
per  head  difference  in  the  value  of  the  respective  lots.  The  differ- 
ence in  the  prices  paid  was  not  because  one  lot  of  mules  came  from 
a  distant  State  and  another  from  Missouri.  I  endeavored  to  judge 
of  the  value  of  the  stock  as  it  stood  at  this  place  and  at  the  time  ; 
what  it  cost  to  deliver  the  mules  here,  or  whence  they  came,  entered 
not  into  the  appraisement.  I  had  no  feeling,  that  I  know  of,  upon 
the  subject,  whether  they  came  from  Missouri,  Kentucky,  Tennessee, 
or  Pennsylvania ;  certainly  none  to  affect  the  price  I  would  pay. 
A  mule  from  Tennessee,  and  a  mule  from  Pennsylvania,  if  of  Ikei 
quality,  had  the  same  value  to  me,  acting  for  the  government ;  the 
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cost  of  transportation  or  of  delivery  here  was  a  matter  that  concerned 
the  seller,  not  the  buyer. 

Mr.  Green  farther  remarks  that  "  it  is  also  said  that  one  Missourian 
is  allowed  more  than  $165  for  the  same  quality  of  mules."  I  cannot 
admit  that,  even  though  it  might  be  held  to  prove  that  I  was  not 
** unjust  or  unfair  to  his  State."  As  an  agent  of  the  government  I 
know  no  difierence  between**  one  Missourian"  or  another.  When 
they  brought  mules  here  for  sale  I  looked  at  the  animals,  and  not  at 
the  man,  in  fixing  the  price. 

You  have  done  me  no  more  than  justice  in  being  convinced  that 
Mr.  Green's  allegations  are  founded  in  mistake,  and  in  feeling  sure 
that  I  have  conformed  to  your  instructious.  I  assure  you,  sir,  that 
in  this  whole  business  I  have  the  firmest  belief  that  I  have  done 
justice  to  the  government,  and  been  just  to  others — not  only  to  those 
from  Missouri,  but  to  those  from  everv  other  State  concerned  in  it. 
I  have  also  a  firm  belief  that  I  have-not  erred  in  judgment  in  the 
matter.  And  now  that  the  mules  have  been  bought,  and  the  vast 
amount  of  land  transportation  provided,  looking  at  its  quality — supe- 
rior, as  it  will  be  conceded,  to  any  heretofore  furnished,  considering 
the  quantity — I  must  feel  satisfied  with  the  part  I  have  had  in  it ;  and 
I  do  not  know,  had  1  the  whole  thing  to  go  over  again,  even  with 
my  experiences  of  the  past,  and  with  the  knowledge  that  complaints 
would  be  uttered  against  me,  that  I  would  do  different  from  what  I 
have  already  done.  Perhaps  I  ought  not  to  be  surprised  that  the 
owners  of  mules  should  desire  to  obtain  a  higher  price  than  I  felt 
justified  in  paying.  A  man  is  very  apt  to  put  a  value  upon  his  own 
property  that  others  cannot  see ;  and  I  doubt  not  that  the  '  *  one 
Missourian,"  referred  to  by  Mr.  Green  as  receiving  a  higher  price 
than  others  will,  in  his  time,  complain  that  too  little  has  been  allowed 
him. 

I  am,  very  respectfully,  your  obedient  servant, 

STEWART  VAN  VLIET, 
Captain^  Assistant  Quartermaster. 

Hon.  J.  B.  Floyd, 

Secretary  of  War,  Washington  ^  D.  C. 

A  true  copy  from  the  original. 

W.  H.  GORDON, 
CM^  Clerk  Quartermaster  Generals  Office, 


No.  15. 

Washington,  July  3,  1858. 

Sir  :  We  respectfully  request  that,  in  accordance  with  your  views 
expressed  to  us  yesterday,  you  will  forthwith  order  an  investigation 
of  the  value  of  the  mules  delivered  the  quartermaster  at  Port  Leaven- 
worth last  spring  by  us  for  the  use  of  the  army  under  your  instruc- 
tions, and  also  that  an  order  be  made  to  the  quartermaster  at  that 
or  any  other  post  where  they  may  be  wanted,  to  take  from  us  the 
mules  remaining  on  our  hands  purchased  for  the  post  under  the  afore- 
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Baid  instructions,  to  wit :  433  from  Trigg  and  Kirby,  and  287  from  D. 
D.  Mitchell.     Total,  720. 

Respectfully,  &c., 

TRIGG  &  KIRBY. 
D.  D.  MITCHELL. 
Hon.  J.  B.  Flotd,  Secretai^  of  War. 

N.  B. — It  is  understood  that  the  mules  are  to  come  fully  up  to  the 
specifications  of  the  quartermaster  generaVs  department  of  the 
of  last. 

T.  &  K.  and  D.  D.  M. 

A  true  copy  from  the  original. 

W.  H.  GORDON, 

Chi^  Clerk  Quartermaster  General  s  Office, 


Wab  Department,  Jvly  8,  1858. 

It  haying  been  represented  to  me  that  Messrs.  Trigg  &  Kirby  have 
433,  and  that  D.  D.  Mitchell  has  278  mules,  purchased  by  them  for 
the  use  of  the  army  at  Utah,  under  orders  from  this  department, 
respectively  dated  the  26th  of  February  and  the  25th  of  March  last, 
which  were  not  received  by  the  assistant  quartermaster  at  Fort 
Leavenworth  because  mules  were  purchased  from  other  parties  not 
named  in  said  orders,  and  that  thereby  the  said  contractors  have  sus* 
tained  a  serious  loss;  therefore,  in  the  event  that  additional  mules  are 
needed  for  the  service,  and  that  the  mules  so  purchased  by  the  said 
Trigg  &  Kirby  and  D.  D.  Mitchell  come  up  to  the  specifications  of 
the  quartermaster's  department,  I  direct  that  the  assistant  quarter- 
master at  Fort  Leavenworth  buy  of  the  said  parties  the  said  number 
of  mules,  or  so  many  thereof  as  the  service  may  require,  so  that  my 
orders  aforesaid  may  be  fully  and  faithfully  executed. 

JOHN  B.  FLOYD,  Secretary  of  War. 

The  QUARTEBMASTBR  GeKEBAL. 

A  true  copv  from  the  original, 

W.  H.  GORDON, 
Chief  Cleric  Quartermaster  GeneraVs  Office. 


Assistant  Quartermaster's  Office, 

Fort  Leavenworth,  July  27,  1858. 

Colonel:  I  have  the  honor  to  acknowledge  the  receipt  of  a  copy 
of  a  letter  from  the  quartermaster  general  directed  to  yourself,  dated 
9th  instant,  inclosing  a  copy  of  a  letter  from  the  Secretary  of  War 
of  the  same  date. 

These  letters  refer  to  mules  that  certain  parties  offered  for  sale  at 
this  department  during  the  past  season  and  were  rejected  by  me  as 
unsuitable  for  the  public  service. 

This  subject,  as  appears  by  orders  from  the  War  Department,  is  to 
be  investigated  by  a  board  of  officers,  and  I  presume  it  is  therefore 
unnecessary  for  me  to  notice  the  contents  of  the  letters  referred  to 

Rep.  C.  C.  281 5 
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above,  further  than  to  state  that  no  more  mules  will  be  required  this 
year  at  this  depot.  I  would  remark,  however,  that  the  men 
named  in  the  Secretary's  letter,  of  whom  I  purchased  mules,  appear 
to  be  very  uncertain  as  to  the  number  of  mules  I  rejected.  Colonel 
Mitchell,  for  instance,  in  a  letter  dated  June  1,  after  he  had  discon- 
tinued delivering  mules,  informs  me  that  I  had  rejected  284;  on  June 
9  he  writes  me  that  the  number  is  383,  and  now  it  appears  that  he 
has  informed  the  Secretary  of  War  that  the  number  is  278. 

I  trust  the  board  of  officers  will  find  out  how  many  have  been  re- 
jected, and  also  bring  to  light  every  other  transaction  connected  with 
the  so-called  mule  contracts. 

I  am,  colonel,  verv  respectfully,  your  obedient  servant, 

STEWART  VAN  VLIET, 
Captain^  Assistant  Quartermaster. 

Colonel  D.  D.  Tompkins, 

Assistant  Quartermaster  General,  Fwt  Leaventoorth. 

A  true  copy. 

W.  H.  GORDON, 

Chief  Clerk  Quartermaster  GeneraVs  Office. 


Assistant  Quartermaster  General's  Office, 

Fort  Leavenworth,  K.  T.,  July  28,  1858. 

General:  Your  letter  of  9th  instant,  enclosing  copy  of  a  note  from 
the  Secretary  of  War.  directing  that  certain  mules  should  be  pur- 
chased of  parties  named,  (for  reasons  therein  assigned,)  by  the  assist- 
ant quartermaster  at  Fort  Leavenworth,  in  the  event  that  additional 
mules  are  needed  for  the  service  and  that  said  mules  come  up  to  the 
specifications  of  the  quartermaster's  department,  was  received  25th 
instant. 

I  furnished  Captain  Van  Vliet,  the  assistant  quartermaster  at  this 
depot,  with  a  copy  of  your  letter  and  its  enclosure,  with  an  in- 
dorsement thereon  by  myself,  that  the  papers  were  furnished  for  his 
information  and  guidance. 

I  enclose  herewith  a  copy  of  a  letter  of  yesterday's  date  from 
Captain  Van  Vliet,  assistant  quartermaster,  acknowledging  the  receipt 
of  the  papers,  and  stating  that  no  additional  mules  will  be  required 
for  the  service  at  this  depot  this  year,  &c. 

The  omission  of  the  words  **  Geo.  V.  Hebb"  in  your  letter  of  9th 
instant  has  been  corrected,  as  directed  in  your  letter  of  the  12th 
instant. 

I  have  the  honor,  to  be,  general,  very  respectfully,  your  obedient 
servant, 

D.  D.  TOMPKINS, 
Assistant  Quartermaster  General. 

Major  General  Thomas  S.  Jesup, 

Quartermaster  General  United  States  Army,  Washington,  D.  C. 

A  true  copy. 

W.  H.  GORDON, 

Chief  Cleric  Quartermaster  GeneraVs  Office. 
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No.  16. 


Assistant  Quartermaster's  Office, 

Fort  Leaventvorth,  September  18,  1858. 

General:  I  have  the  honor  to  acknowledge  the  receipt  of  your  tele- 
gram of  the  13th  instant,  directing  me  to  report  the  ''circumstances 
Avhich  make  it  necessary  in  my  (your)  opinion  to  remove  Mr.  Rider.'' 

In  reply  to  this  I  beg  id  state  that  I  discharged  Mr.  Rider,  as  I 
would  any  employe  who  does  not  suit  me. 

While  Mr.  R.  was  in  my  employ  during  the  past  season  I  ordered  him 
to  Independence  to  inspect  some  mules,  giving  him  at  the  same  time 
most  positive  and  emphatic  orders  to  govern  his  actions  in  the  premises. 
In  the  discharge  of  this  duty  Mr.  R.  preferred  to  interpret  these 
orders  so  different  from  the  sense  in  which  they  were  given  that  I  lost 
all  confidence  in  him,  and  I  found  myself  obliged  to  discharge  him» 
These  orders  were  given  to  Mr.  R.,  fortunately,  in  the  presence  of 
one  of  my  clerks,  to  whose  affidavits  I  would  respectfully  refer  you 
in  the  proceedings  of  the  board  of  officers  which  convened  here  the 
25th  of  last  month.  In  connexion  with  this  matter  I  would  mention. 
that  a  gentleman  informed  me,  since  the  meeting  of  the  board  of  offi- 
cers, that  he  met  Mr.  Rider  on  his  return  from  the  inspection  of  mules 
at  Independence,  and  that  he  (Mr.  R.)  informed  him  that  he  had  made 
$2,000  by  his  trip.  Furthermore,  it  is  a  notorious  fact  here  that  Mr. 
R.  has  frequently  stated  that  he  had  made  from  the  Ist  of  April  to- 
the  30th  of  June  $1,500.  His  pay  was  $100  per  month.  Be  these 
reports  trae  or  otherwise,  I  am  now  convinced  that  Mr.  Rider  was 
interested  in  the  sale  of  property  purchased  here  by  the  government; 
and  as  I  have  always  made  it  a  rule,  for  the  reputation  of  our  depart- 
ment, that  no  employ^  of  mine  should  be  interested,  directly  or  indi- 
rectly, in  the  sale  of  articles  required  by  the  government,  I  can  have 
no  farther  use  for  the  services  of  Mr.  Rider. 

Very  respectfully,  your  obedient  servant, 

STEWART  VAN  VLIET, 
Captain,  Assistant  Quartermaster^ 

Major  General  Thomas  S.  Jesup, 

Quartermaster  General  U,  S.  A,,  Washington^  D.  C. 

A  true  copy  from  the  original. 

W.  H.   GORDON, 
Chief  Clerk  Quatiermaster  GeneraVs  Office. 

Respectfully  submitted  to  the  Secretary  of  War.  This  communi- 
cation is  not  satisfactory,  inasmuch  as  it  does  not  furnish  the  names 
and  evidence  on  which  the  charges  rest.  That  evidence  I  have  re- 
quired Captain  Van  Vliet  to  furnish. 

TH.  S.  JESUR 
Quartermaster  General. 
September  30,  1858. 
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No.  17. 

Bemarks  on  the  procedings  of  the  board  assembled  at  Fort  Leaventoorfh. 

Prom  a  careful  review  of  the  whole  testimony,  (though  it  is  nearly 
all  ex  parte,)  as  well  as  from  an  attentive  perusal  of  the  proceedings 
and  opinions  of  the  board,  I  think  it  is  conclusively  shown  that  Cap- 
tain Van  Vliet  conducted  the  business  confided  to  him  as  well  as,  under 
the  embarrassing  circumstances  surrounding  him,  could  have  been 
Teasonably  expected;  fully  as  well  as  nineteen  out  of  twenty  experi- 
-enced  officers  of  the  army  or  intelligent  business  men  in  civil  life 
'Could  have  conducted  it. 

He  established  a  price — one  hundred  and  sixty-five  dollars  per 
mule — which  was  perhaps  too  low,  (but  which,  before  I  perused  the 
testimony,  I  thought  too  high,)  and  in  his  purchases  he  generally  con- 
formed to  that  rate.  He  purchased  altogether  four  thousand  four 
hundred  and  thirty -eight  mules;  tiventy-nine  hundred  and  ninety -ttoo  at 
the  established  rate;  eleven  hundred  and  eight  above  that  rate,  and 
three  hundred  and  thirty  eight  below  that  rate.  Why  a  higher  rate 
than  that  established  was  paid  for  any  of  the  mules  purchased  does 
not  satisfactorily  appear  by  the  testimony;  but  why  a  lower  price  was 
paid  for  a  small  portion  of  them  will  be  readily  understood.  The 
mules  were  worth  no  more  or  but  little  more  than  was  paid  for  them. 

The  board  fully  sustain  the  course  of  Captain  Van  Vliet  in  the  re- 
jection of  the  mules  not  received;  and  the  only  material  difference  of 
opinion  seems  to  be  in  regard  to  the  price  paid  for  those  received". 

There  is  nothing  in  the  facts  disclosed  by  the  testimony  to  warrant, 
in  my  opinion,  the  large  price  recommended  by  the  majority  of  the 
l3oard;  but  there  is  enough  to  show  that,  under  the  circumstances, 
one  hundred  and  sixty-five  dollars  was  perhaps  too  low  a  rate  for 
the  greater  portion  of  those  purchased.  Captain  Van  Vliet  states 
that  he  established  that  as  the  cash  price;  if  so,  it  was  too  low,  for 
wo  had  no  cash  to  pay  for  them,  and  it  was  uncertain  when  we  should 
have  any.  The  payments  were  mostly  made  in  drafts  drawn  on  me, 
payable  when  Congress  should  make  an  appropriation  for  the  pur- 
pose; or  if  not  so  drawn,  accepted  by  me,  payable  when  an  appro- 
priation should  be  made.  Many  of  these  drafts,  I  was  informed,  were 
disposed  of  by  the  holders  at  a  discount  of  ten  per  cent. 

For  the  eleven  hundred  and  eight  mules  furnished  by  Messrs.  Ahl, 
Hibler,  Mitchell, 'and  Trigg  &  Kirby,  for  which  a  higher  rate  than 
that  established  was  paid,  nothing  more  should  be  allowed;  for  the 
remainder,  amounting  to  three  thousand  three  hundred  and  thirty, 
ten  dollars  additional,  I  think,  should  be  allowed.  This  would  be  just, 
and  it  is  as  much,  I  believe,  as  under  any  circumstances  an  executive 
officer  would  be  warranted  in  allowing.  Should  the  claimants  think 
themselves  entitled  to  more,  both  Congress  and  the  Court  of  Claims 
are  open  to  them.     Such  an  award  would  be  sustained  by  the  opinion 
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of  the  president  of  the  board,  and,  being  below  the  sum  designated  as 
of  proper  by  the  members  of  the  board,  would  be  sustained  by  the 
whole  board  as  well  as  by  the  testimony. 
Respectfully  submitted. 

TH.  S.  JESUP, 
Qxiartermaster  OeneraL 
Quartermaster  General's  Office,  Odohe^r^,  1858. 


War  Department,  October  5,  1858. 

Report  of  the  quartermaster  general  is  approved.  Let  ten  dollars 
a  head  be  added  to  the  price  of  the  mules  furnished  by  Colonel 
Mitchell,  G.  V.  Hebb,  and  those  furnished  by  Trigg  &  Kirby. 

J.  B.  FLOYD,  Secretary  of  War. 

October  28,  1858. 

The  Secretary  of  War  directs  me  to  say  that  in  the  above  order  he 
intended  to  direct  the  additional  payment  of  $10  per  head  to  be  made 
on  the  whole  number  of  mules  furnished  by  the  above-named  persons. 

W.  R.  DRINKARD,   Chief  Clerk. 

A  true  copy. 

W.  H.  GORDON, 

Cht^  Clerk  Quartermaster  General's  Offi<ie. 


No.  18. 

Office  Depot  Quartermaster, 
F(yrt  Leaventaorthy  K.  T.,  October  10,  1858. 

General:  Your  telegraph  of  the  7th  instant  was  received  this  morn- 
ing, and  in  reply  I  have  the  honor  to  state  that  my  report  as  to  the 
number  of  mules  purchased  of  Colonel  Mitchell  was  forwarded  to  you 
on  the  11th  of  June,  and  that  the  65  mules  were  purchased  from  Dr. 
McDowell  on  the  18th  of  June,  which  will  account  for  their  not 
being  included  in  the  report. 

Up  to  the  1st  of  June,  when  I  had  a  final  settlement  with  Colonel 
Mitchell,  I  had  purchased  of  him  946  mules,  leaving  54  still  to  be 
received  on  his  contract.  On  the  18th  of  June  Dr.  McDowell  brought 
here  65  mules,  and  a  letter  from  Colonel  Mitchell  authorizing  him 
(Dr.  McDowell)  to  act  as  his  (MitchelFs)  agent  in  selling  the  mules 
to  the  government.  The  doctor  oflfered  the  mules  to  me  and  agreed 
to  take  $135  per  head  for  them,  which  price  I  paid  him. 
I  am,  very  respectfully,  your  obedient  servant, 

STEWART  VAN  VLIET, 

Captain,  Assistant  Quartermaster. 
Major  General  T.  S.  Jesup, 

Quartermaster  General  U.  S.  A.,  Washington^  D.  C, 

A  true  copy. 

W.  H.  GORDON, 

Chief  Clerk  Quartermaster  OenerdVs  Office. 
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Respectfully  eubmittod  to  the  Secretary  of  War.  It  appears  from 
Captain  Van  Vliet^s  report  within,  that  the  sixty-five  mules  delivered 
by  Dr.  McDowell  were  Colonel  Michell's,  and  that  the  doctor  acted 
in  the  matter  as  Colonel  Mitcheirs  aojent.  That  circumstance  brings 
the  case  within  the  decision  of  the  Secretary  of  War,  and  I  recom- 
mend that  the  ten  dollars  authorized  to  be  paid  to  Colonel  Mitchell, 
for  all  mules  furnished  by  him  at  $165  and  under,  be  paid  for  these 
sixty-five  mules. 

TH.  S.  JESUP,  Quartermaster  Cre^ieraL 

October  19,  1858. 

No  further  order  appears  necessary'  to  authorize  the  additional 
payment  on  the  mules  referred  to  within. 

W.  R.  DRINKARD, 
Acting  Secretary  of  War. 
War  Department. 


No.  19. 

St.  Louis,  November  3,  1858. 

My  Dear  Sir  :  I  have  always  been  satisfied  that  Governor  Floyd 
felt  every  disposition  to  do  what  was  right  in  the  matter,  but  that 
the  multiplicity  of  his  oflScial  duties  had  prevented  him  from  giving 
it  that  degree  of  attention  which  its  importance  (to  me  at  least)  re- 
quired. The  justice  of  the  case  he  cannot  help  but  admit,  and  as 
for  any  petty  responsibility,  he  would  be  amply  sustained  by  the 
evidence  taken  before  the  board  of  investigation  at  Fort  Leaven- 
worth. I  have  conversed  with  members  of  both  houses  of  Congress, 
and  have  heard  but  one  opinion  on  the  subject. 

Owing  to  the  delay  of  action  on  the  part  of  the  department,  I  have 
held  on  to  the  mules  until  it  is  too  late  to  dispose  of  them  to  mule- 
dealers  this  season,  and  the  expense  of  keeping  them  during  the 
winter  will  be  ruinous.  It  has  occurred  to  me  that  the  contemplated 
movements  of  troops  from  Forts  Leavenworth  and  Riley  to  Texas 
would  afford  ample  opportunity  to  dispose  of  these  mules  in  a  manner 
satisfactory  to  all  parties. 

You  will  do  me  a  great  favor  by  calling  the  immediate  attention  of 
the  Secretary  to  the  subject  and  get  him  to  decide  at  once.  The 
moment  he  decides,  let  me  know. 

Yours,  truly, 

D.  D.  MITCHELL. 

H.   G.  Fant,   Esq.,   Washington  City,  D.  C. 

A  true  copv  from  the  original. 

W.  H.  GORDON, 
CJiief  Clerk  Quortermaslei^  GeiieraVs  Office. 


Washington,  November  15,  1858. 

Sir:  I  have  the  honor  to  enclose  you  herewith  a  copy  of  a  letter 
from  Colonel  Mitchell,  of  Missouri,  which  will  explain  itself.     From 
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the  evidence  taken  before  the  board  which  convened  at  Fort  Leaven- 
worth to  investigate  the  facts  relative  to  the  mules  purchased  at  that 
point  for  the  Utah  expedition,  you  ^vill  perceive  that  Colonel  Mitchell 
and  Trigg  &  Kirby,  contractors,  were  required  to  furnish  a  certain 
number  of  mules  within  a  stipulated  time  ;  that  by  the  most  extra- 
ordinary efforts  they  succeeded  in  purchasing  the  required  number, 
and  were  compelled  to  pay,  under  the  circumstances,  at  an  average 
of  $166  a  head.  That  these  mules,  with  but  few  exceptions,  filled 
the  requirements  of  the  specifications  of  the  quartermaster  general 
16  shown  by  the  proof;  but  notwithstanding  that  fact,  a  large  number 
were  rejected,  thus  forcing  the  contractors  not  onl}'  to  purchase 
others  at  a  still  higher  price,  but  leaving  the  rejected  ones  on  their 
bands,  since  which  time  they  have  fed  them. 

It  is  very  clear  from  these  facts  that  an  individual  would  be  liable 
ID  the  courts  for  the  difference  between  the  j>^^^<^^  P^id  for  those  de- 
livered and  what  might  be  obtained  for  the  rejected  ones,  together 
with  the  coat  of  keeping  them,  as  a  measure  of  damages,  but  the  con- 
tractors deemed  it  proper  not  to  make  sale  of  them,  but  simply  to 
rely  npon  the  justice  of  the  board  referred  to,  and  your  order  of  July 
last  directing  the  same  to  be  purchased  whenever  the  government 
might  require  the  same.  The  board  strongly  recommended  the  pur- 
chase of  these  mules,  as  a  simple  act  of  justice  ;  and  now  that  winter 
is  approaching,  and  the  expense  of  feeding  them  is  accumulating 
heavily,  I  hope,  in  behalf  of  these  gentlemen,  you  will  authorize  the 
purchase  of  their  mules.  If  delayed  until  spring  ruin  to  the  con- 
tractors must  be  the  consequence. 

The  liberality  which  governed  these  contractors,  when  your  trea- 
sury was  empty,  in  furnishing  their  means,  buying  the  mules,  and 
taking  your  depreciated  paper,  ought,  I  humbly  conceive,  to  appeal 
strongly  to  the  sense  of  fairness  and  justice  of  the  department,  and, 
now  that  it  is  admitted  that  the  government  is  liable,  I  hope  the 
purchase  will  be  made  with  the  least  practicable  delay. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

HAMILTON  G.  FANT. 

Hon.  John  B.  Floyd, 

Secretary  of  War. 

A  true  copy  from  the  original. 

W.  H.   GORDON, 

Chief  Clerk  Quartermaster  GeneraV  8  Office. 

Respectfully  returned  to  the  Secretary  of  War.  There  are  upwards 
of  three  thousand  mules  in  the  department  of  the  west,  and  I  hope  we 
shall  not  require  any  more  during  the  present  fiscal  year.  I  do  not 
consider  that  Colonel  Mitchell  has  any  claim  on  the  government  for 
the  purchase  of  additional  mules.  He  was  to  deliver  one  thousand, 
I  believe  ;  and  I  find  from  the  records  of  the  office  that  he  delivered, 
at  different  times,  one  thousand  and  eleven. 

TH.  S.  JESUP, 
Quartermaster  General. 

December  2,  1858. 
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War  Department, 
Decemh&i^  17,  1858. 

Sir:  In  reply  to  your  letter  of  the  15th  ultimo,  asking  the  purchase 
from  D.  D.  Mitchell  of  certain  mules  rejected  by  the  quartermaster 
at  Port  Leavenworth,  I  transmit  herewith  a  copy  of  the  report  of  the 
quartermaster  general  indorsed  thereon. 

Very  respectfully,  your  obedient  servant, 

JOHN  B.  FLOYD, 

Secretary  of  War. 
Hamilton  G.  Fant,  Esq.,  Washington. 

A  true  copy  from  the  original. 

W.  H.  GORDON, 
Chief  Clerk  Quartermaster  General  s  Office. 


No.  20. 

St.  Louis,  November  29,  1858. 

My  Dear  Sir:  For  the  last  two  weeks  my  health  has  not  been  very 
good,  and  I  have  been  thinking  of  taking  a  trip  to  the  south.  It  is 
nothing  but  the  miserable  uncertainty  of  the  accursed  mule  business 
that  has  prevented  me  from  deciding  on  what  is  best  to  be  done. 

It  is  impossible  to  sell  them  at  this  season  of  the  year,  and  equally 
difficult  to  raise  the  means  still  due  on  them.  As  you  are  on  the 
ground  and  have  the  best  means  of  judging,  I  would  esteem  it  a  favor 
if  you  would  write  me  immediately,  giving  your  opinion,  as  well  as 
advice  in  the  matter.  I  have  no  doubt  you,  as  well  as  every  one 
else,  are  very  much  wearied  with  the  subject — I  am  especially  ;  hence 
my  importunities. 

Won't  Green  help  you  out?    I  should  think  he  would,  cheerfully. 
Yours  truly, 

D.  D.  MITCHELL. 

H.  G.  Fant,  Esq,  Washington. 

A  true  copy  from  the  original. 

W.  H.  GORDON, 
Chief  Clerk  Quartermaster  GeneraVs  Office. 


Washington,  D.  C,  January  4,  1858. 

Sir:  I  learn  from  your  letter  of  the  I7th  ultimo  that  the  quarter- 
master's department  does  not  require  any  mules  for  the  service  at 
present.  I  therefore  have  to  request,  in  behalf  of  Messrs.  Trigg  & 
Kirby  and  Colonel  Mitchell,  that  in  justice  to  them,  as  there  appears 
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to  be  some  doubt  as  to  the  meaning  of  your  order  of  July  last  re- 
specting the  mules  rejected  by  Captain  Van  Vliet,  that  you  will  direct, 
as  you  intended  by  that  order,  the  quartermaster  at  Fort  Leavenworth 
or  St.  Louis  to  purchase  from  them  the  number  of  mules  named  in 
said  order,  whenever  the  service  may  require  the  same,  at  such  prices 
as  may  be  agreed  upon  with  the  quartermasters  at  those  points,  so 
that  said  contractors  may  not  be  compelled  to  winter,  at  a  heavy  ex- 
pense, the  identical  mules  rejected.  Whenever  the  service  needs  the 
mules,  it  can  make  no  difference,  I  imagine,  what  mules  are  furnished 
by  these  gentlemen,  provided  they  come  up  to  the  specifications  of 
the  department.  I  take  the  liberty  to  enclose  you  a  note  from  Colonel 
Mitchell,  showing  the  heavy  burden  upon  him  of  keeping  these  mules, 
anticipating  that,  in  compliance  with  your  July  order,  and  the  report 
of  the  board  who  invesjigated  the  facts,  the  government  would 
have,  before  this,  taken  the  mules  off  their  hands. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

HAMILTON  G.  FANT. 

Hon.  Jno.  B.  Floyd, 

Secretary  of  War, 


War  Department, 

Jamuiry  17,  1859. 

Sir:  In  answer  to  your  letter  of  the  4th  instant,  received  this  day, 
with  its  enclosure  from  D.  D.  Mitchell,  respecting  the  purchase  of 
mnles  from  him,  I  have  to  say  that  it  is  useless  to  give  any  additional 
order  in  this  case,  as  the  government  has  now  on  hand  a  very  large 
supply  of  mules  ;  more  than  the  wants  of  the  service  will  require  for 
probably  twelve  months. 

Very  respectfully,  your  obedient  servant, 

JOHN  B.  FLOYD, 

Secretary  of  War. 
Hamilton  G.  Fant,  Esq.,  Washington. 

A  true  copy  from  the  original. 

W.  H.  GORDON, 

Chi^  Clerk  Quarermaster  GeneraVs  Office. 


No.  21. 

Washington  City,  Janvary  18,  1859. 

Sir  :  May  I  ask  to  be  informed  whether  Captain  Van  Vliet  has  yet 
furnished  your  department  with  the  proofs  of  the  charge  preferred 
by  him  against  me  as  forage  master  at  Fort  Leavenworth  ? 
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If  he  has  not,  1  respectfully  suggest  that,  in  justice  to  me  and  the 
military  service,  he  be  required  to  do  so  at  an  early  day. 
I  have  the  honor  to  be  your  obedient  servant, 

J.  L.  RIDER. 
Hon.  John  B.  Floyd, 

Seci'etary  of  War. 

A  true  copy  from  the  original. 

W.  H.  GORDON, 

Chief  Clerk  Quartei^master  GeneraVs  Office. 


Office  of  Depot  Quartermaster, 

Fo7*t  Leavenioorth,  January  30,  1859. 

General  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  the  2 1st  instant,  enclosing  a  copy  of  a  letter  from 
J.  L.  Rider  to  the  Secretary  of  War. 

Mr.  Rider  asks  if  I  have  yet  furnished  the  War  Department  **with 
the  proofs  of  the  charge  preferred  by  him  [me]  against  me  [him]  as 
forage  master  at  Fort  Leavenworth.'' 

I  beg  to  state  that  I  have  never  intended  to  prefer  any  charge  or 
•charges  against  Mr.  Rider  as  forage  master.  He  only  held  the  ap- 
pointment of  acting  forage  master  a  very  few  days,  and  during  that 
period  had  but  little  duty  to  perform.  Previous  to  this  time,  I  em- 
ployed Mr.  Rider  as  assistant  inspector,  &c.,  from  the  1st  of  April 
to  the  last  of  June,  at  which  time  I  discharged  him  at  his  owti  re- 
quest ;  and  it  was  during  this  period  that  Mr.  Rider's  course  was 
such  that  I  was  compelled  to  discharge  him,  after  I  had  put  him  in 
charge  of  the  forage  yard,  for  it  was  not  until  then  that  I  was  made 
acquainted  with  his  objectionable  conduct.  I  discharged  Mr.  Rider 
for  positively  disobeying  my  orders.  Had  he  been  an  officer  in  the 
^rmy,  he  could  not  have  escaped  being  dismissed  for  such  an  olBFence. 

For  proof  of  his  disobedience,  besides  my  own  statement  of  the 
fact,  I  would  refer  you  to  the  proceedings  of  the  board  of  officers 
which  convened  here  on  the  25th  of  last  August.  This  was  sufficient 
reason  for  the  dismissal  of  Mr.  Rider;  but  in  my  letter  to  your  office 
of  the  18th  of  September  last,  I  also  state  that  *'I  am  convinced  that 
Mr.  Rider  was  interested  in  the  sale  of  property  purchased  by  the 
United  States."  I  have  never  stated  that  Mr.  Rider  had  ever  de- 
Jravded  the  government  or  acted  dishonestly,  nor  have  I,  to  the  best 
of  my  recollection,  ever  intended  to  intimate  as  much.  I  know  no- 
thing about  his  outside  transactions  here.  I  came  to  the  conclusion 
that  he  had  been  in  some  way  interested^  from  his  own  statements 
made  openly  and  unreservedly.  He  stated  in  my  office  that  he  was 
interested  in  the  result  of  the  proceedings  of  the  board  of  officers 
already  referred  to  ;  that  if  the  price  of  the  mules  was  increased, 
he  would   make    some   $750.     For   proof  of  this,   I  will   also  refer 
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you  to  the  proceedings  of  the  before-mentioned  board.  He  also 
8tated  openly  and  freely  that  he  had  made  $1,500  during  the  few 
months  he  was  here.  This  statement  I  was  informed  he  made  to 
several,  and  amongst  others  to  Mr.  Waddell,  of  the  firm  of  Russell, 
Majors  &  Waddell.  I  have  never  allowed  any  of  my  employes  to 
engage  in  any  business  which  would  interfere  with  their  obligations 
to  the  government.  I  have  always  observed  this  rule  myself,  and 
have  exacted  its  observance  from  those  under  me. 

I  am,  general,  verv  respectfullv,  your  obedient  servant. 

STEWART  VAN  VLIET, 
Captain,  Assistant  Quartermaster, 

Major  General  Thomas  S.  Jesup, 

Quartefrmaster  General  United  States  Armyy 

Washington^  D.  C* 

A  true  copy  from  the  original. 

W.  H.  GORDON, 
Chief  C^erk  Quartermaster  OeneraVs  Office. 

Respectfully  submitted  to  the  Secretary  of  War.  Mr.  Rider's 
declarations,  whether  true  or  not,  made  it  the  duty  of  Captain  Van 
Vliet  to  separate  him  from  the  public  service  :  for  he  could*  not  hon- 
estly have  had  a  single  cent  dependent  upon  the  decision  of  the  board 
of  officers  :  and  if  he  declared  that  he  had,  that  declaration  was  enough 
to  cast  the  suspicion  of  fraud  upon  the  department. 

TH.  S.  JESUP, 
Quartermaster  General. 
Febbuabt  28,  1859. 


St.  Louis,  March  10,  1859. 

Deaa  Sir:  On  the  eve  of  Dr.  James  McDowell  leaving  for  Constan- 
tinople, he  needed  ten  thousand  dollars,  ($10,000,)  and  to  secure  the 
payment  of  which  he  transferred  and  set  over  to  me  all  his  interest, 
right,  and  title  in  a  certain  contract  between  Colonel  D.  D.  Mitchell 
and  himself,  dated  Slst  March,  1858,  (copy  of  which  is  enclosed,)  for 
furnishing  certain  mules  to  the  government  for  the  Utah  expedition, 
and' having  perfect  confidence  in  the  prompt  fulfilment  of  the  agree- 
ment by  the  parties,  and  that  the  two  hundred  and  eighty-seven 
(287)  mules  remaining  on  hand  on  or  about  the  month  of  August, 
1858,  would  be  assumed  by  the  government,  (in  accordance  with  the 
decision  of  the  board  of  oflicers,)  I  accepted  and  have  up  to  this  date 
protected  his  draft  for  ten  thousand  dollars,  resulting  in  a  serious 
pecuniary  inconvenience  to  me. 
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In  January  last  I  wrote  to  Colonel  Mitchell,  (then  at  Washington 
city.)  urging  the  final  settlement  of  this  mule  contract.  On  the  23d 
of  that  month  he  answered  as  follows:  * 'Colonel  Roberts  will  exchange 
in  a  few  days  from  the  line  to  the  quartermaster's  department,  and 
be  sent  to  Fort  Leavenworth  to  take  the  place  of  Captain  Van  Vliet. 
The  mules  on.  hand  will  be  taken  at  once  for  the  use  of  the  govern- 
ment, in  accordance  with  the  report  of  the  investigating  board  at 
Fort  Leavenworth.  This  the  Secretary  of  War  authorizes  me  to 
say.^' 

Colonel  Mitchell  left  here  yesterday  morning  for  Fort  Leavenworth, 
for  tiie  purpose  of  collecting,  and  having  in  readiness  for  delivery, 
the  mules  on  hand,  giving  me  full  authority  to  take  his  letters  from 
the  St.  Louis  post  office  to  his  address  from  the  government,  and  to 
sign  his  name  to  any  draft,  warrant,  or  check  coming  here  to  his  order, 
in  connexion  with  this  mule  aflfair,  and  to  meet  the  payment  of  the 
$10,000  maturing  at  the  Bank  of  America,  New  York,  on  the  25th 
instant. 

You  will  pardon  me  in  now  addressing  you  direct,  and  to  urge  that 
a  draft  for  the  amount  ($10,000)  may  be  forwarded,  payable  to  the 
order  of  D.  D.  Mitchell,  to  enable  me  to  take  up  the  draft  referred 
to,  and  accepted  both  by  Colonel  Mitchell  and  myself.  This  would 
greatly  relieve  the  ernbarrassrtient  in  which  we  are  now  placed  by  the 
delay  in  Receiving  the  mules. 

I  was  the  acceptor  of  Col.  MitchelPs  paper  (for  the  purchase  of 
government  mules)  to  the  amount  of  eighty- two  thousand,  ($82,000,) 
and  which  is  all  closed  but  this  $10,000. 

May  I  ask  the  favor  of  an  early  reply?  I  telegraph  you  this 
morning,  and  have  the  honor  to  be 

Very  respectfully,  your  obedient  servant, 

J.  B.  BRANT. 

Hon.  Secretary  of  War,   Washington  City. 

Official. 

W.  H.  GORDON,  Chi^  Clerk. 


St.  Louis,  March  31,  1868. 

Memorandum  of  an  agreement  between  D.  D.  Mitchell  and  Dr. 
James  McDowell. 

It  is  understood  and  agreed  between  the  undersigned  that  all  profits 
arising  from  the  mule  contract  now  in  the  name  of  D.  D.  Mitchell 
shall  be  equally  divided  between  us. 

D.  D.  MITCHELL. 

JAMES  Mcdowell. 

Witness:  J.  B.  Brant. 

Official. 

W.  H.  GORDON,  Chief  Clerk. 
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War  Department,  April  2,  1859. 

Sm:  I  have  received  your  letter  of  the  10th  ultimo,  requesting  the 
payment  of  ten  thousand  dollars  on  account  of  Colonel  D.  D.  Mitch- 
ell's mule  contract. 

While  I  regret  that  the  gentlemen  engaged  in  this  transaction 
should  have  suffered  loss  in  consequence,  I  am  compelled  to  say  that 
the  want  of  available  funds  places  it  entirely  out  of  the  power  of  the 
department  to  pay  for  any  more  mules. 

Very  respectfuUv,  your  obedient  servant, 

JOHN  B.  FLOYD, 
Secretary  of  War. 
J.  B.  Brant,  Esq.,  St.  Louis,  Mo. 

Official. 

W.  H.  GORDON, 

Chief  Clei'k  Quartermaster  GeneraFs  Office. 


No.  12. 

The  United  States  to  D.  D.  Mitchell,  Dr. 

1858. 

April  30.  For  407  mules,  at$165 $67, 155 

May    1.  For  18  mules,  at  $165 2,970 

May    1.  For  40  mules,  large  size  for  the  wheels,  at  $180 7, 200 

May    1.  For  60  mules do do at  $175 10,500 

May    1.  For  85  mules do do at  $170 14,460 


102,275 


I  certify  that  the  above  account  is  correct  and  just,  and  that  the 
articles  have  been  accounted  for  on  my  property  return  for  the  quar- 
ter ending  on  30th  June,  1858. 

STEWART  VAN  VLIET, 
Captain,  Assistant  Quartermaster. 

Received,  at  Fort  Leavenworth,  K.  T.,  the  Slst  day  of  May,  1858, 
of  Captain  S.  Van  Vliet,  assistant  quartermaster  United  States  army, 
one  hundred  and  two  thousand  two  hundred  and  seventy-five  dollars, 
in  full  of  the  above  account. 

D.  D.  MITCHELL. 

Third  Auditor's  Office,  November  12,  1860. 

I  certify  the  above  to  be  a  correct  copy  of  voucher  108  A,  2d  quarter 
1858,  of  the  account  of  Captain  S.  Van  Vliet,  assistant  quartermaster 
at  Fort  Leavenworth,  K.  T.  • 

R.   J.  ATKINSON,  Auditor. 
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XV. 

in  the  court  of  claims. 
David  D.  Mitchell  vs.  The  United  States. 

Testimony  of  Gaptain  Stewart  Van  Vliet,  for  the  United  States,  taken 
before  Edmund  P.  Brown,  commissioner  for  the  District  of  Columbia. 

District  of  Columbia,  County  of  Washington,  ss: 

On  the  fifth  and  sixth  days  of  July,  A.  D.  eighteen  hundred  and 
sixty,  personally  came  Captain  Stewart  Van  Vliet,  the  witness  within 
named,  and  after  having  been  first  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  the  questions  contained  in  the 
within  deposition  were  written  down  by  the  commissioner,  and  then 
proposed  by  him  to  the  witness ;  and  the  answers  thereto  were  writ- 
ten down  by  the  commissioner  in  the  presence  of  the  witness,  who 
then  subscribed  the  deposition  in  the  presence  of  the  commissioner. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object, 
except  as  herein  stated. 

EDM.  F.  BROWN, 
Commissioner  of  the  Court  of  Claims. 

Fees  of  ^vitness  :  Being  an  officer  of  the  army,  his  expenses  to  be 
paid  by  the  court. 

Commissioner^  8  fees : 
Taking  testimony,  23  pages,  5,000  words,  at  20  cents  per  100.  $10  00 
Administering  oath 10 
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The  deposition  of  Captain  Stewart  Van  Vliet,  taken  at  the  request 
of  John  D.  McPherson,  esq.,  deputy  solicitor,  at  the  solicitor's  office 
of  the  Court  of  Claims,  before  Edmund  F.  Brown,  commissioner 
for  the  District  of  Columbia,  to  be  used  in  the  investigation  of  a 
claim  against  the  United  States,  now  pending  in  the  Court  of  Claims, 
in  the  name  of  David  D.  Mitchell  vs.  The  United  States. 

1st  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year  ;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry  ;  and  whether,  and  in  what 
degree,  you  are  related  to  the  claimant? 

Answer*  My  name  is  Stewart  Van  Vliet ;  my  occupation  a  captain 
in  the  United  States  army  ;  my  age  is  forty-four  years  ;  my  residence 
the  past  year,  Fort  Leavenworth,*^  Kansas.     I  have  no  interest,  direct 
nor  indirect,  in  the  claim  which  is  the  subject  of  inquiry  ;  and  am 
in  no  degree  related  to  the  claimant. 

Ist  interrogatory  by  the  deputy  solicitor.  Were  you  employed  by 
the  War  Department  to  purchase  mules  for  the  Utah  expedition?  If 
so,  state  when  and  where  you  first  received  your  instructions  for  that 
duty. 
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Answer.  I  was  employed  in  the  spring  of  1858,  and  received  my 
instructions  at  Port  Leavenworth,  which  instructions  were  in  writing. 

2d'  interrogatory.  Had  you  previously  had  any  conversation  or  un- 
derstanding with  the  War  Department  upon  this  subject  ?  If  so,  state 
the  substance  of  such  conversation  or  understanding. 

Answer.  Previous  to  receiving  the  written  orders,  I  had  several 
intbrmal  conversations  with  the  Secretary  of  War  with  regard  to 
mules  being  required  at  Port  Leavenworth  for  the  Utah  war.  No 
price  was  mentioned  by  the  Secretary,  that  I  recollect.  He  informed 
me  that  he  wanted  me  to  purchase  of  certain  persons,  and  that  I 
would  get  written  instructions  on  the  subject.  Colonel  Mitchell  was 
one  of  these  persons. 

3d  interrogatory.  Was  it  understood  in  these  conversations  that 
you  were  to  fix  the  price  of  the  mules,  or  was  it  stated  how  the  price 
was  to  be  fixed  ?    If  so,  state  what  passed  on  that  subject. 

Answer.  1  understood  that  the  price  which  these  gentlemen  was 
to  receive  was  the  market  value  of  mules  at  Fort  Leavenworth. 

4th  interrogatory.  Had  you  any  conversations  with  the  claimant  in 
regard  to  the  price  to  be  paid  by  you  for  mules,  before  the  claimant 
delivered  any  mules  ?  If  so,  state  when  these  conversations  occurred 
and  all  that  passed  between  you  on  the  subject. 

Answer.  I  had  a  great  many  conversations  with  all  the  gentlemen 
from  whom  I  was  directed  to  purchase  mules,  and  the  general  tenor 
of  my  remarks  to  them  was  that  I  should  allow  them  the  average 
price  of  about  one  hundred  and  sixty -five  dollars  per  head.  I  am 
certain  that  some  of  these  conversations  occurred  before  they  deliv- 
ered any  mules,  but  cannot  say  whether  it  was  before  they  had  pur- 
chased any.  They  were  purchasing  and  delivering  mules  there  for 
some  two  months,  and  payments  were  made  to  them  at  different  times 
during  the  delivery. 

5th  interrogatory.  What  was  the  date  of  your  earliest  conversation 
with  the  claimant,  in  which  you  made  the  statement  above  reported 
as  to  the  price  to  be  allowed  ? 

Answer.  I  had  one  conversation  with  him,  I  think,  some  time  in 
March,  1858,  and  I  believe  that  in  the  course  of  that  conversation,  in 
referring  to  the  price,  it  would  be  about  the  sum  above  specified.  I 
recollect  further  having  several  con\er8ations  in  April  with  him  and 
the  other  contractors  after  they  had  commenced  delivering  mules,  in 
which  I  gave  them  the  same  information. 

6th  interrogatory.  What  reply  did  the  claimant  make  to  your  an- 
nouncement of  the  price  you  intended  to  pay? 

Answer.  He  stated  several  times,  to  the  best  of  my  recollection, 
that  it  was  not  enough,  but  that  under  my  instructions  I  was  doing 
right,  and  that  he  did  not  blame  me;  but  that  he  would  apply  for  re- 
lief at  Washington,  or  words  to  that  effect.  When  I  had  completed 
the  purchase  and  had  paid  him  for  his  mules,  he  handed  me  in  a 
written  protest  against  the  price, 

7th  interrogatory.  What  orders  are  those  you  refer  to  as  having 
been  received  by  you  at  Port  Leavenworth,  in  your  answer  to  the 
first  interrogatory  ? 

Rep.  C.  C.  281 6 


82  DAVID   D.   MITCHELL. 

Answer.  They  were  orders  received  from  the  Secretary  of  War, 
dated  February  26,  and  March  25,  1858,  a  copy  of  which  has  been 
shown  me,  belonging  to  the  papers  in  this  cause,  marked  D.  D.  M., 
No.  1. 

8th  interrogatory.  That  order,  however,  appears  not  to  direct  you 
to  purchase  mules  for  the  Utah  expedition,  but  directs  that  in  pur- 
chasing mules  you  procure  a  number  from  Colonel  Mitchell.  What 
instructions  or  orders  directed  you  to  purchase  mules  for  the  Utah 
expedition  ? 

Answer.  I  presume  the  general  order  which  directed  troops  to 
Utah  also  directed  the  quartermaster's  department  to  furnish  the 
necessary  transportation.    Such  orders  always  contain  such  a  provision. 

9th  interrogatory.  In  proceeding  to  furnish  transportation  under 
that  order,  in  case  no  orders  had  been  given  you  by  the  Secretary  of 
War  to  purchase  from  individuals  named,  how  would  you  have  pro- 
ceeded ?  Would  you  have  advertised,  or  have  purchased  in  open 
market,  and  how  would  the  price  have  been  fixed  ? 

(Objected  to;  the  question  immaterial;  it  is  perfectly  immaterial 
what  he  would  have  done,  if  he  had  not  been  directed  to  do  some- 
thing else.) 

Answer.  I  should  have  sent  notice  throughout  the  country  that 
mules  were  required  at  Fort  Leavenworth,  and  I  should  have  pur- 
chased as  they  brought  them  in,  making  a  bargain  with  each  party 
for  the  stock. 

10th  interrogatory.  In  executing  an  order  like  that  directing  the 
furnishing  of  transportation  for  the  Utah  expedition,  and  in  the  ab- 
sence of  special  instructions,  what  was  the  regular  course  to  pursue 
at  Fort  Leavenworth  in  order  to  procure  mules  ? 

Answer.  To  give  notice  to  the  people  that  animals  were  required, 
and  to  purchase  them  as  they  were  brought  in,  in  the  manner  stated 
in  my  last  answer. 

11th  interrogatory.  The  orders  of  February  26th  and  March  25tli, 
1858,  referred  to  in  your  7th  answer,  direct  that  in  furnishing  mules, 
in  accordance  with  the  specifications  of  the  quartermaster's  depart- 
ment, and  at  the  ruling  rates  that  you  might  establish,  you  should 
procure  one  thousand  from  Colonel  Mitchell — did  you  purchase  those 
mules  from  Colonel  Mitchell,  in  accordance  with  the  specifications 
of  the  quartermaster's  department  and  at  the  ruling  rates  which  you 
established  ? 

Answer.  I  received  from  Colonel  Mitchell  about  that  number  of 
mules,  and  at  the  ruling  rates. 

12th  interrogatory.  If  Colonel  Mitchell  had  failed  to  offer  mules 
to  be  purchased  by  you,  under  the  orders  of  February  26th  and  March 
25th,  1858,  in  accordance  with  the  specifications  of  the  quartermaster's 
department,  and  at  the  ruling  rates  established  by  you,  had  you  au- 
thority to  supply  the  number  by  purchases  from  other  persons  ?  And 
if  so,  what  authority  had  you  for  that  purpose  ? 

Answer.  I  had  similar  orders  to  purchase  from  Messrs.  Trigg  and 
Kirby,  and  I  believe  that  those  orders  allowed  these  gentlemen  to 
furnish  all  the  mules  required,  should  any  be  so  required  after  pur- 
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chasing  from  parties  indicated;  but  whether  those  orders  are  so  or 
not,  had  any  of  those  gentlemen  failed  to  have  furnished  mules  I 
should  have  purchased  elsewhere,  as  the  troops  were  ordered  to  Utah, 
and  transportation  was  absolutely  necessary  for  them. 

13th  interrogatory.  If  the  claimant  had  failed  to  furnish  mules  to 
be  received  by  you  under  the  orders  of  February  and  March,  could 
you  have  procured  the  thousand  mules,  in  accordance  with  the  speci- 
fications of  the  quartermaster's  department,  and  at  the  ruling  rates- 
established  by  you  ? 

(Obiected  to,  because  it  is  immaterial  what  could  have  been  done 
upon  a  contingency  which  did  not  happen.) 

Answer.  I  could,  but  it  might  have  delayed  the  expedition. 
14th  interrogatory.  If,  at  the  date  of  the  first  delivery  of  mules 
by  the  claimant,  he  had  notified  you  that  he  would  deliver  no  mules, 
could  you  have  supplied  them  from  other  sources  without  delaying 
the  expedition  ? 

Answer.  I  think  I  could,  if  the  other  gentlemen  had  delivered 
theirs. 

15th  interrogatory.  What  were  the  ruling  rates  established  by  you 
in  purchasing  mules  for  the  Utah  expedition. 

Answer.  The  ruling  rates  were  the  rates  at  which  I  could  purchase 
stock  at  Port  Leavenworth,  depending  upon  the  quality  of  the  stock. 
I  think  my  prices  ranged  from  one  hundred  and  fifty  to  one  hundred 
and  eighty  dollars,  depending  upon  the  quality.  The  ruling  rates 
established  by  me  were  the  market  value  of  the  stock  at  that  place, 
as  nearly  as  I  could  ascertain  that  value. 

16th  interrogatory.  What  was  the  average  price  paid  for  mules 
received  from  the  claimant. 

Answer.  My  impression  is  that  it  was  between  one  hundred  and 
sixty-five  and  one  hundred  and  sixty-six  dollars. 

17th  interrogatory.  Was  that  the  market  value  of  the  mules  re- 
ceived ? 

Answer.  I  considered  it  so. 

18  th  interrogatory.   Could  you  have  purchased  such  mules  at  that 
time  at  Fort  Leavenworth  from  other  parties,  at  the  same  prices  ? 
(Objected  to  as  immaterial.) 
Answer.  I  could,  to  the  best  of  my  belief. 

19th  interrogatory.  What  reason  have  you  to  suppose  that  you 
could  have  purchased  such  mules  from  other  parties  at  the  same  * 
prices  ? 

(Objection  repeated;  and  the  answer  must  be  hearsay,  and  on  that 
account  objectionable.) 

Answer.  I  had  offers  from  responsible  parties  to  supply  them  at 
those  rates. 

20th  interrogatory.  When  and  where  were  the  mules  procured  by 
the  claimant  which  he  delivered  to  you  ? 

Answer.  I  am  unable  to  say,  but  I  presume  most  of  them  were 
procnred  in  the  State  of  Missouri.  Several  gentlemen  there  informed 
me  that  they  supplied  Colonel  Mitchell  with  mules.  I  do  not  know 
when  they  were  purchased. 
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21st  interrogatory.  Do  you  remember  anything  of  a  sudden  rise  in 
the  price  of  mules  in  the  spring  of  1858  ?  If  so,  what  were  the 
causes  of  that  rise,  to  what  extent  did  they  aflfect  the  market,  and 
how  long  did  it  continue  ? 

Answer,  Personally  I  know  of  no  sudden  rise  in  the  mule  market 
at  Fort  Leavenworth,  as  I  only  arrived  there  in  the  latter  part  of 
March.  The  orders  then  for  the  Utah  movement  were  issued,  and  it 
was  known  that  a  large  number  of  mules  would  be  required  by  the 
government,  and  the  price  of  mules  had  already  gone  up,  as  my 
predecessor  at  Fort  Leavenworth  had  purchased  quite  a  large  num- 
ber of  mules  before  my  arrival  there  for  a  considerable  lower  price 
than  I  could  purchase  them  when  I  arrived. 

22d  interrogatory.  Do  you  know  of  any  other  cause  which  materi- 
ally affected  the  market,  except  the  demand  by  the  government  ? 

Answer.  I  do  not  now  recollect  of  any. 

23d  interrogatory.  Did  you  make  payment  to  the  claimant  for  the 
mules  received  by  you  ?     If  so,  in  what  funds  ? 

Answer.  I  did  make  payment,  partly  in  my  checks  on  the  quarter- 
master general,  payable  after  the  passage  of  the  appropriation  bills, 
and  in  checks  on  the  assistant  treasurers  of  the  United  States;  and 
I  think  a  small  amount  of  gold,  but  cannot  say  positively,  without 
consulting. my  books,  which  are  now  at  Fort  Leavenworth. 

24th  interrogatory.  You  stated  in  answer  to  the  18th  interrogatory 
that  you  could  have  purchased  mules  from  other  parties,  such  as  those 
delivered  by  claimant,  for  the  same  prices.  Could  you  have  pur- 
chased them  upon  the  same  terms,  that  is,  payable  in  the  same  man- 
ner in  which  he  was  paid  ? 

Answer.  I  think  I  could,  as  my  drafts  were  generally  received  in 
making  purchases. 

25th  interrogatory.  Do  you  mean  that  in  making  purchases  for 
government  you  could  buy  goods  at  maf  ket  rates,  payable  in  your 
drafts  ? 

Answer.  Yes,  sir. 

26th  interrogatory.  Was  the  price  paid  by  you  for  the  claimant's 
mules  sufficient,  in  your  opinion,  to  afford  a  fair  profit  to  a  contractor 
properly  versed  in  his  business  and  pursuing  it  with  reasonable  en- 
ergy and  skill  ? 

Answer.  It  was,  in  my  opinion. 

27th  interrogatory.  Please  state  what  profit  a  contractor,  having 
the  requisite  capital  and  skill,  would  have  been  able  to  make  upon 
the  mules  received  by  you  from  the  claimant  under  the  orders  of 
February  and  March,*^  1858  ? 

Answer.  I  am  unable  to  say. 

28th  interrogatory.  What,  in  your  opinion,  would  be  a  fair  profit 
to  a  contractor  upon  such  mules  as  you  received  from  claimant  in 
February  and  March,  1858? 

Answer.  In  purchasing  horses  and  mules,  the  persons  of  whom  I 
purchase  tell  me  that  they  should  clear  from  fifteen  to  twenty^  dollars, 
and  some  say  as  high  as  twenty-five  dollars  per  head,  in  order  to 
make  it  profitable,  owing  to  the  risk  of  loss  in  purchasing  such  prop- 
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erty:  and  my  opinion  is  that  twenty  dollars  profit  on  each  animal  is 
a  verv  fair  estimate. 

29th  interrogatory.  What  means  were  adopted  by  you  to  ascertain 
the  market  value  of  stock  at  Fort  Leavenworth,  in  order  to  establish 
the  ruling  rates  at  which  you  would  make  payments  for  mules  ? 

Answer.  I  inquired  in  the  country  amongst  those  who  had  mules 
to  sell,  and  found  out  in  that  way  the  price  for  which  I  could  get 
them.  At  Leavenworth  were  assembled  men  from  different  parts  of 
MiBsonri  for  the  purpose  of  selling  mules,  and  from  them  and  others 
in  the  same  business  I  obtained  my  information. 

30th  interrogatory.  As  you  were  directed  by  the  orders  of  Febni- 
ary  and  March,  1858,  only  to  purchase  mules  at  the  ruling  rates 
which  you  might  establish,  why  did  you  receive  the  mules  from  the 
claimant  when  he  evinced  a  disposition  not  to  be  satisfied  with  the 
ruling  rates,  but  to  demand  more  from  the  department  ? 

Answer.  He  offered  them  to  me,  and  I  took  them — such  as  suited. 

31st  interrogatory.  Did  you  understand  from  those  orders  that  you 
were  to  receive  the  mules  only  if  offered  by  the  claimant  at  the  ruling 
rates  ? 

Answer.  I  considered  those  orders  as  giving  the  claimants  the  pre- 
ference. If  they  were  satisfied  with  my  prices,  they  could  deliver 
mules,  but  there  was  nothing  in  the  orders  to  bind  them  to  deliver 
them. 

32d  interrogatory.  Have  you  any  reason  to  believe  that  the  claim- 
ant so  understood  that  order  ? 

Answer.  I  have  none.  It  was  so  plain  on  the  face  of  it  that  I  had 
no  doubt  of  it  and  never  heard  it  questioned. 

33d  interrogatory.  When  the  claimant,  upon  your  announcement 
to  him  of  the  price,  said  that  under  your  instructions  you  were  doing 
right,  but  that  he  would  apply  for  relief  at  Washington,  did  you  not 
then  understand  that  he  dissented  from  your  construction  of  the  orders 
according  to  which  he  was  to  deliver  the  mules  only  if  satisfied  with 
the  price  you  might  establish  ? 

Answer.  I  understood  him  to  be  dissatisfied  with  the  price,  but  he 
delivered  the  mules  and  received  the  pay.  I  considered  that  I  dis- 
charged my  duty  entirely,  and  had  nothing  further  to  do  with  the 
matter. 

34th  interrogatory.  Do  you  know  whether  any  other  person  than 
the  claimant  is  interested  in  this  claim  ? 

Answer.  I  do  not  know  of  my  own  knowledge. 

35th  interrogatory.  Were  the  mules  delivered  to  you  as  the  prop- 
erty of  the  claimant,  and  had  you  any  notice  of  any  other  person 
claiming  an  interest  in  the  mules  delivered  ? 

Answer.  They  were  delivered  in  the  name  of  Colonel  D.  D.  Mitchell. 
I  know  of  no  other  person  claiming  an  interest  in  them. 

Cross-examination  by  John  S.  Watts^  esq.^  counsel  for  the  claimant. 

1st  cross-interrogatory.  On  your  way  to  Fort  Leavenworth,  in  the 
city  of  St.  Louis,  did  you  have  any  conversation  with  Colonel  Mitchell 


86  DAVID   D,  MITCHELL. 

and  Captain  Trigg  as  to  the  price  to  be  paid  for  mules  by  yon?  and  if 
80,  state  when  and  what  that  conversation  was. 

Answer.  I  had  an  interview  with  those  gentlemen  in  St.  Louis  on 
nay  way  to  Fort  Leavenworth,  some  time  in  March,  1858,  with  regard 
to  the  purchase  of  mules.  I  told  them,  amongst  other  things,  that  I 
had  not  yet  gone  on  duty  at  Leavenworth,  did  not  know  the  price  of 
mules  at  that  post  and  vicinity,  and  it  would  be  impossible  for  me  to 
fix  any  price.  They  were  anxious,  however,  to  commence  the  pur- 
chase of  mules,  and  I  told  them  that  they  might  purchase  a  limited 
number,  and  that  if  they  would  state  the  actual  cost  of  the  animals,  I 
would  see  that  they  should  not  lose  money  by  the  purchase.  We  had 
considerable  conversation  as  to  the  profits,  but  no  amount  was  fixed. 
Immediately  after  this  conversation,  I  started  for  Fort  Leavenworth, 
and  upon  my  arrival  there  I  sent  a  written  notification  to  those  gen- 
tlemen not  to  purchase  any  more  under  that  arrangement.  Under 
this  arrangement  the  number  of  mules  to  be  furnished  by  Colonel 
Mitchell  was  about  two  hundred,  to  the  best  of  my  recollection. 
Neither  of  those  gentlemen  ever  furnished  me  with  the  cost  of  their 
animals,  and  I  have  no  recollection  of  having  any  conversation  with 
them  in  regard  to  it;  and  if  any  mules  were  purchased  under  that 
arrangement  they  were  brought  in  and  settled  for  on  the  same  foot- 
ing with  the  rest. 

2d  cross-interrogatory.  Did  you,  at  St.  Louis,  on  your  way  to  Fort 
Leavenworth,  have  any  conversation  with  Colonel  D.  D.  Mitchell  as 
to  the  purchase  of  a  lot  of  Spanish  mules  ?  and  if  so,  state  what  that 
conversation  was. 

Answer.  In  the  course  of  our  conversation  we  spoke  of  Spanish 
mules.  I  remarked  to  Colonel  Mitchell  that  I  was  afraid,  owing  to 
the  great  demand  for  mules,  that  we  should  not  be  able  to  procure  all 
American  mules,  and  that  we  might  be  obliged  to  purchase  Mexican 
animals,  and  that,  for  my  part,  I  considered  them  as  good  as  the 
American  mules,  if  as  large  and  well  broken.  I  have  no  recollection 
of  any  further  conversation  on  that  subject,  as  it  occurred  a  long 
time  since. 

3d  cross-interrogatory.  Did  you  write  from  St.  Louis  to  the  quar- 
termaster general,  wishing  authority  to  purchase  Spanish  mules,  and 
a  modification  of  the  specifications  as  to  age,  because  of  your  fears 
that  otherwise  the  wants  of  the  Utah  expedition  could  not  be  supplied  ? 

Answer.  I  have  no  recollection  of  having  written  such  a  letter. 

4th  cross-interrogatory.  What  were  the  specifications  of  the  quar- 
termaster's  department  which  the  mules  for  the  Utah  expedition  were 
required  to  fill  ? 

Answer.  To  the  best  of  my  recollection,  they  were  to  be  good,  ser- 
viceable animals,  four  years  of  age  and  upwards,  \vell  broke  to  work, 
and  from  thirteen  to  fifteen  or  fifteen  and  a  half  hands  high. 

5th  cross-interrogatory.  Were  any  Mexican  mules  ofiered  by  Colo- 
nel Mitchell  and  rejected  by  you  ;  and  if  so,  how  many  were  so  oflFered 
and  rejected,  and  what  were  the  objections  to  them  ? 

Answer.  He  ofi'ered  a  lot  of  Mexican  mules,  from  which  I  selected 
all  that  I  considered  serviceable  for  the  use  of  herders  on  the  Utah 
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expedition.     I  rejected  some  as  not  being  serviceable,  but  how  many 
I  am  unable  to  say,  as  I  never  kept  a  list  of  the  mules  rejected. 

6th  cross-interrogatory.  Was  the  price  fixed  by  you  for  the  mules 
of  Mitchell  your  estimate  of  their  caali  value  at  Fort  Leavenworth  at 
the  time  of  their  delivery  ? 

Answer.  In  fixing  my  price  I  did  not  take  into  consideration  the 
funds  in  which  the  payments  were  to  be  made.  I  considered  the 
drafts  cash. 

7th  cross-interrogatory.  At  the  time  payment  was  made  to  Mitchell 
in  drafts  for  his  mules  what  was  the  difference  in  value  at  Leaven- 
worth between  the  drafts  and  cash  ? 

Answer.  My  drafts,  payable  after  the  passage  of  the  appropriation 
bills,  were  selling  at  about  ten  per  cent,  discount. 

8th  cross-interrogatory.  What  was  the  quality  of  the  mules  received 
from  Mitchell  by  you ;  and  of  the  number  presented  by  him  how 
many  were  rejected? 

Answer.  I  considered  the  mules  received  from  Colonel  Mitchell  as 
good,  serviceable  animals.  Of  the  number  rejected  I  can  form  no 
opinion,  as  I  never  kept  a  list  of  such. 

9th  cross-interrogatory.  State,  if  you  recollect,  what  price  was 
paid  by  you  for  the  mules  purchased  of  Ahl? 

Answer.  I  think  about  one  hundred  and  seventy -five  dollars.  My 
accounts  in  the  Treasury  Department  will  show  the  exact  sum. 

10th  cross-interrogatory.  In  the  inspection  of  the  mules  how  was 
the  age  and  height  of  the  mules  ascertained  ;  and  whether  they  were 
used  to  harness,  or  unbroken? 

Answer.  In  most  cases  by  looking  at  them ;  as  a  gopd  judge  of 
mules  can,  in  nearly  all  cases,  tell  the  height  and  age  by  the  sight ; 
and  in  nearly  all  cases  can  tell,  by  looking  at  them,  whether  they  are 
servicable  or  not. 

11th  cross-interrogatory.  Did  you  find  it  necessary,  in  the  inspec- 
tion of  mules,  to  occasionally  depart  from  the  specifications  as  to  age  ? 

Answer.  My  rules  for  examining  a  lot  of  mules  were,  that  if  it 
contained  a  few  three  year  old  well  developed  mules,  that  I  would 
receive  them  if  it  were  necessary  to  complete  teams,  as  such  mules 
were  more  serviceable  than  indifferent  four  year  old  mules. 

12th  cross-interrogatory.  When  the  contracts  were  made  for  the 
supply  of  mules  for  the  Utah  expedition,  what  was  the  condition  of 
the  quartermaster's  department  as  to  funds  with  which  to  procure 
the  transportation  required  for  that  expedition? 

Answer.  When  I  received  the  orders  to  purchase  mules  I  believe 
the  appropriation  for  the  quartermaster' s  department  was  exhausted. 
I  had  no  funds  myself. 

Adjourned  until  to-morrow,  at  10  o'clock  a.  m. 

EDM.  F.  BROWN, 

CommisaioiieT, 

July  5,  1860. 
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Friday,  Jxdy  6,  1860. 

Met  pursuant  to  adjournment. 

13th  cross-interrogatory.  In  the  payments  made  by  you  to  Mitchell, 
for  the  mules  delivered  by  him,  what  proportion  of  the  entire  sum 
was  paid  in  cash,  what  proportion  in  drafts  on  the  assistant  treasurer 
of  the  United  States,  and  what  in  drafts  payable  after  the  appropria- 
tion bills  should  be  passed? 

Answer.  To  the  best  of  my  recollection,  I  paid  him  between  seventy- 
five  and  ninety  thousand  dollars  in  drafts,  payable  after  the  passage 
of  the  appropriation  bill,  and  the  remainder  in  checks  on  the  assistant 
treasurers,  and  cash. 

14th  cross-interrogatory.  When  Colonel  Mitchell  expressed  his  dis- 
satisfaction Avith  the  price  fixed  by  you,  in  the  same  conversation  did 
he  not  state  that  on  account  of  the  large  quantity  of  rejected  mules 
remaining  on  his  hands  he  would  be  subjected  to  great  loss? 

(Objected  to,  as  not  relevant  to  anything  inquired  of  in  the  direct 
examination ;  and  because  all  claim  on  account  of  the  rejection  of 
mules  is  expressly  relinquished  in  the  petition,  and  is  admitted  to  have 
been  satisfied.) 

Answer.  I  have  no  recollection  of  his  having  made  such  a  remark 
to  me  on  that  occasion,  though  he  may  have  told  me  so  in  some  of 
the  numerous  conversations  on  the  subject.  It  is  more  than  probable 
he  made  such  a  remark  to  me. 

15th  cross-interrogatory.  What  responsible  men  proposed  to  fur- 
nish you  the  mules  for  the  Utah  expedition  at  an  average  of  one  hun- 
dred and  sixty-five  dollars,  fixed  by  you,  and  take  payment  in  your 
drafts;  and  how  long  after  your  arrival  at  Port  Leavenworth  was  the 
proposition  made  to  you;  and  had  the  persons  so  making  the  propo- 
sition the  mules  on  hand,  or  did  they  expect  to  purchase  them  in  open 
market? 

Answer.  When  I  arrived  at  Fort  Leavenworth  the  news  of  the 
Utah  expedition  had  already  reached  there;  it  was  known  that  a  large 
number  of  mules  would  be  required  for  the  government;  and  I  found 
a  great  many,  if  not  all,  of  the  principal  men  who  deal  in  mules  in 
that  part  of  Missouri,  at  the  post.  Two  of  them  made  me  a  propo- 
istion  that  in  case  the  contracts,  as  they  called  them,  were  broken, 
or  the  contractor  could  not  furnish  the  mules,  they  would  furnish 
them.  I  do  not  know  how  many  mules  these  persons  had  on  hand, 
but  I  presume  they  intended  to  furnish  them  as  the  contractors  fur- 
nished them;  that  is,  buy  them  throughout  the  country. 

16th  cross-interrogatory.  Were  the  mules  for  the  Utah  expedition 
delivered  by  Colonel  Mitchel  inspected  by  you  in  person;  or,  if  not, 
by  whom  were  they  inspected  ? 

Answer.  To  the  best  of  my  recollection,  I  not  only  inspected  Col- 
onel Mitcheir  s  mules,  but  all  the  mules  that  were  delivered  at  the 
fort,  unless  my  other  duties  occasionally  prevented  me.  One  of  my 
employes,  who  has  charge  of  the  animals  and  the  transportation  at 
the  fort,  would,  as  a  general  thing,  first  inspect  the  mules  and  sepa- 
rate the  good  from  the  bad,  and  then  report  to  me,  and  I  would  go 
and  inspect  them  myself. 
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17th  cross-interrogatory.  On  what  account  was  the  price  paid  to 
Ahl  for  his  mules  higher  than  the  price  paid  to  Mitchell  for  his  mules  ? 

Answer.  I  was  the  judge  in  the  matter,  and  I  believe  that  Mr. 
Ahl's  mules  were  worth  more  than  those  delivered  by  Colonel  Mit- 
chell and  Messrs.  Trigg  &  Kirby,  for  the  reason  that  they  were  larger, 
and  I  worked  them  nearly  all  up  into  wheel  mules. 

18th  cross-interrogatory.  During  all  the  time  since  the  Utah  expe- 
dition have  you  been  on  duty  at  Fort  Leavenworth;  and  if  so,  have 
you  made  any  purchases  of  mules,  and  at  what  price  ? 

Answer.  I  have  been  on  duty  ever  since  the  Utah  expedition  at 
Fort  Leavenworth,  but  have  purchased  no  mules  for  the  government. 

19th  cross-interrogatory.  In  the  conversation  with  claimant  in  St. 
Louis,  as  to  the  purchase  of  a  limited  number  of  mules,  upon  which 
he  was  not  to  lose,  was  not  twenty  per  cent,  named  as  a  reasonable 
profit  to  be  allowed  on  the  cost  of  that  purchase  at  Fort  Leavenworth? 

Answer.  I  think  that  that  percentage  was  named,  but  I  did  not 
agree  to  give  it,  to  the  best  of  my  recollection. 

20th  cross-interrogatory.  When  the  employe  who  had  charge  of  the 
animals  and  transportation  at  the  fort  separated  the  good  from  the 
bad  mules,  did  you  correct  any  errors  he  may  have  committed,  by  re- 
jecting mules  received  by  him  or  receiving  mules  rejected  by  him  ? 

Answer.  I  did  occasionally.  Sometimes  he  would  be  in  doubt 
whether  to  receive  or  reject  a  mule,  in  which  case  he  would  refer  to 
me;  but,  as  a  general  thing,  his  judgment  was  so  good  that  I  seldom 
found  occasion  to  differ  from  him. 

Direct  examiruUion  resumed. 

36th  interrogatory.  In  your  answer  to  the  14th  cross-interrogatory 
you  say  that  it  is  more  than  probable  that  when  Colonel  Mitchell  ex- 
pressed his  dissatisfaction  with  the  price  fixed  by  you,  he  also  stated 
that,  on  account  of  the  large  quantity  of  rejected  mules  he  would  be 
subjected  to  great  loss.  Why  do  you  think  it  more  than  probable 
that  he  made  such  a  remark  on  that  occasion  ? 

Answer.  In  giving  my  answer  to  the  14th  cross-interrogatory  I  in- 
tended to  be  understood  as  referring  to  some  of  his  late  conversations. 
The  reason  why  I  think  it  more  than  probable  he  made  such  a  remark 
is  that  a  man,  in  conversing  on  his  losses,  usually  speaks  of  the  rea- 
sons of  those  losses. 

37th  interrogatory.  Did  you  allow  Mr.  Ahl  for  his  mules  a  higher 
price  than  you  allowed  to  claimant  for  mules  of  the  same  quality? 

Answer.  I  did  not;  my  object  being  to  pay  to  each  man  the  same 
price  for  mules  which  I  considered  of  the  same  quality. 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  of  any 
other  matter  relative  to  the  claim  in  question  ?    If  you  do,  state  it. 

Answer.  Nothing  that  I  now  recollect. 

STEWART  VAN  VLIET, 
Captain,  Assistant  Quartermaster. 

Sworn  to  and  subscribed  this  sixth  day  of  July,  1860,  before  me. 
[L.  8.]  EDM.  P.  BROWN, 

Commissioner. 
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UNITED  STATES  COURT  OF  CLAIMS. 

D.  D.  Mitchell  vs.  The  United  States. 
Brief  of  ccmplairuiivts,  by  Davidge  <&  Waits,  aJtVys. 

In  the  winter  of  1858  the  funds  of  the  quartermaster's  department 
became  exhausted.  A  column  of  troops  had  been  moved  in  the  direc- 
tion  of  Utah,  and  had  taken  up  winter  quarters,  with  supplies  short, 
in  the  mountains.  A  hostile  force,  difficult  passes  in  the  mountains, 
obstructed  with  snow,  and  destitute  of  forage  or  subsistence,  lay  in 
front.  An  unbroken  and  uninhabited  plain  stretched  itself  in  the  rear 
of  this  force  for  a  thousand  miles.  It  was  the  purpose  of  the  govern- 
ment to  send,  in  the  spring  of  1858,  reinforcements  and  supplies  to 
Utah,  at  the  earliest  date,  in  order  to  crush  outer  overawe  and  silence 
the  treason  imputed  to  that  people.  To  do  this  required  transporta- 
tion in  a  large  amount,  and  to  get  this  transportation  the  quartermaster 
was  unable,  in  open  market,  without  funds.  The  expedition  was 
either  to  be  abandoned,  or  the  Secretary  of  War  must,  under  the  act 
of  Congress  approved  May  1,  1820,  make  contracts  for  carrying  on 
the  public  service  when  the  appropriations  fail. — (See  page  51  of  Re* 
cord.)  Such  contracts  were  made  by  the  Secretary  of  War  with 
various  parties  for  the  furnishing  of  mules  for  the  Utah  expedition,  at 
Fort  Leavenworth,  the  point  from  which  supplies  were  to  be  sent 
forward.  Colonel  D.  D.  Mitchell,  the  claimant,  became  one  of  these 
contractors  for  the  delivery  of  one  thousand  mules,  and  the  quality  of 
the  mules,  and  the  price  to  be  paid  for  them,  is  shown  in  the  order 
of  the  Secretary  of  War,  under  date  of  March  25,  1858,  page  7  of 
Record.  From  this  order  it  appears:  Ist.  That  the  mules  to  be 
delivered  must  be  in  accordance  with  the  specifications  of  the  quar- 
termaster's department.  2d.  That  the  mules  were  to  bo  paid  for  at 
the  ruling  rates  at  Fort  Leavenworth.  3d.  That  Captain  Stewart  Van 
Vliet,  United  States  quartermaster  at  Fort  Leavenworth,  was  to 
establish  the  ruling  rate.  The  record  discloses  the  fact  that  Mitchell 
did  deliver  946  mules,  in  accordance  with  the  specifications  of  the 
quartermaster's  department;  that  he  was  paid  by  Van  Vliet  $165  per 
head,  in  drafts  at  a  discount  of  ten  per  cent. ;  that  the  sum  of  $10  ad- 
ditional per  head  was  paid  upon  the  recommendation  of  a  minority  of 
a  board  of  investigation,  and  with  the  assent  of  the  quartermaster 
general.  The  rate  established  by  Van  Vliet  ran  from  $130  to  $180, 
depending  upon  his  judgment  as  to  the  quality  of  the  mules.  Mitchell 
fully  complied,  on  his  part,  by  the  delivery  of  the  mules,  filling  the 
specifications.  Has  the  United  States  complied,  on  her  part,  by  pay- 
ing for  them  at  the  ruling  rates  established  by  Van  Vliet?  This 
seems  to  be  the  only  material  issue  arising  out  of  the  facts  of  the  case 
between  the  claimant  and  the  United  States.  In  the  ascertainment 
of  this  point  let  us  first  consider  what  was  meant,  intended,  and  under- 
stood by  the  expression  *' ruling  rate." 

Secretary  Floyd,  in  his  letter   to  Senator  Green  of  December  23, 
1859,  page  19,  says:   "I  directed  him  (Van  Vliet)  to  go  to  Missouri; 
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and  after  a  careful  inquiry  and  personal  examination,  to  fix  the  price 
of  mules  to  be  delivered  for  the  use  of  the  army,  at  rates  to  be  deter- 
mined on  from  the  fair  market  value  of  the  animals,  taking  particular 
care  to  guard  the  public  interest/'  Now,  Van  Vliet  says,  in  his  evi- 
dence, page  88,  in  answer  to  the  15th  interrogatory:  '*The  ruling 
rates  were  the  rates  at  which  I  could  purchase  stock  at  Fort  Leaven- 
worth, depending  upon  the  quality  of  the  stock.  I  think  my  prices 
ranged  from  one  hundred  and  fifty  to  one  hundred  and  eighty  dollars, 
depending  upon  the  quality.  The  ruling  rates  established  by  me 
were  the  market  value  of  the  stock  at  that  place,  as  nearly  as  I  could 
ascertain  that  value.'*  This  reduces  the  issue  in  this  case  to  a  sim- 
ple and  single  question:  Has  Mitchell  been  paid  the  market  value  of 
his  mules  at  Leavenworth  ?  And  if  so,  his  claim  is  unfounded.  If  not, 
he  is  entitled  to  have  the  market  value  of  his  mules  made  up  to  him. 
By  reference  to  page  64  of  the  record,  it  will  be  seen  that  the  ruling 
rates — and  it  was  the  ruling,  not  the  average  rates  that  Mitchell  was 
entitled  to — ^run  from  $130  to  $180,  and  that  the  average  rate  was 
$167  62|.  Now,  Mitchell  was  entitled  to  payment  in  cash  for  his 
mules  at  a  rate  sopiewhere  between  these  two  extremes,  which  price 
must  depend  upon  the  quality  of  mules  delivered.  If  Mitchell' s  mules 
were  of  an  inferior  quality,  he  was  entitled  to  low  rate.  If  of  a  supe- 
rior quality,  he  was  entitled  to  high  rate.  What,  now,  was  the 
quality  of  Mitchell's  mules?  Yan  Yliet,  page  16,  says  'Hhe  mules 
received  by  me  were  of  a  very  fine  quality."  Page  61,  he  says: 
"With  hardly  an  exception,  they  are  above  four  years  of  age,  of  ex- 
cellent size  and  proportion,  and  an  unusually  large  number  broken  to 
harness.     I  took  great  pains  to  secure  these  points." 

Rider  says,  in  his  evidence,  page  22,  that  Mitchell's  mules  were 
worth  $180  or  $185  ;  that  they  came  up  to  the  specifications,  all  of 
them,  and  some  were  of  a  very  superior  quality. — (Page  28.)  He  says 
that  Mitchell's  mules  were  better  than  Ahl's. 

Smoot  says  western  mules  are  better  for  service  on  the  plains  than 
eastern  mules,  (page  32  ;)  and  Mitchell's  mules  are  western. 

Russel  says  Missouri  mules,  for  service  on  the  plains,  are  superior 
to  eastern  mules.  — (Page  36. )  Shannon  (page  38)  says  Mitchell' s  mules 
were  worth,  at  Fort  Leavenworth,  $185  per  head.  Ghipman  says 
such  mules  were  worth,  to  pay  a  profit  to  a  contractor,  $190  to  $200. 
A  majority  of  the  board  of  oflScers  selected  by  the  government  to 
investigate  this  matter  say  the  mules  were  worth  $185  per  head,  and 
that  sum  would  not  be  remuneration. — (Page  12.)  The  evidence  then 
shows  clearly  that  $185  was  the  market  value  of  the  mules  of  Mitch- 
ell, and  as  he  has  not  been  paid  that  market  value,  the  contract  has 
not  yet  been  fully  executed  by  the  government.  Van  Vliet  paid 
Ahl  for  his  mules  $178  16.  The  mules  of  Mitchell  being  better 
mules  than  the  mules  of  Ahl,  the  rate  established  by  Van  Vliet  for 
such  mides  as  Mitchell's  was  $178  16,  and  at  that  price  he  should 
have  been  paid  ;  and  he  made  a  mistake  in  paying  for  them  at  a  lower 
rate,  which  has  resulted  in  great  injustice  to  Mitchell.  How  much 
has  Mitchell  been  paid  for  his  mules  already  ?  The  amount  depends 
upon  the  discount  on  drafts  of  Van  Vliet.     Rider  says,   (page  24,) 
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the  discount  was  10  per  cent.  Smoot  says,  (page  33, )  the  discount 
was  10  per  cent.  Van  Vliet  himself  says,  (page  92,)  at  the  time  of 
his  payment  to  Mitchell,  his  drafts  were  selling  at  10  per  cent,  dis- 
count. The  board  say,  (page  13,)  that  the  contractors  were  paid  in 
government  drafts  at  a  large  discount.  It  must  be  evident,  then, 
from  all  this  evidence,  that  Van  Vliet,  while  he  nominally  paid 
Mitchell  $165  for  his  mules,  really  paid  $165,  less  the  discount  on  his 
drafts.  The  discount  being  10  per  cent.,  would  deduct  from  $165 
the  sum  of  $16  50,  making,  in  reality,  only  $148  50  paid  by  Van 
Vliet.  To  this  sum  add  $10  per  head  subsequently  paid  ;  and  it  will 
be  seen  that,  in  fact,  Mitchell  has  only  received  $158  50.  Now, 
Mitchell  being  entitled  for  his  mules  to  as  much  as  was  paid  to  Ahl 
for  his  mules,  and  having  been  paid  in  fact  but  $158  50,  while  Ahl 
has  been  paid  $178  16,  there  is  yet  due  Mitchell  on  his  mules  the 
sum  of  $19  66  per  head,  unless  the  court  should  be  of  opinion  that 
the  award  of  the  board  selected  to  investigate  and  decide  this  matter 
is  final  between  the  parties ;  and  in  that  event  there  is  yet  due  Mitch- 
ell the  sum  of  $10  per  head  on  the  mules  delivered.  But  it  is  con- 
tended by  the  claimant,  that  upon  the  hypothesis  that  there  was  no 
discount  on  the  drafts,  and  upon  the  further  hypothesis  that  Mitchell 
was  to  be  paid  the  market  value  of  his  mules  at  Fort  Leavenworth, 
the  question  now  is,  what  is  the  true  rule  to  be  observed  by  the  court 
in  arriving  at  that  market  value  ?  Because  a  few  persons  who  ex- 
pected to  find  an  open  market  had  brought  mules  to  Fort  Leaven- 
worth, and,  rather  than  keep  them  on  hand,  were  willing  to  sell 
them  at  $165,  was  that  sum  the  market  rate  ?  Because,  after  a  large 
supply  had  been  collected,  and  the  persons  who  had  no  contract  were 
anxious  to  sell  at  a  loss,  or  without  profit,  is  that  reduced  rate  to  be 
fixed  as  the  market  value  of  the  mules  ?  Such  was  not  the  meaning 
nor  the  understanding  of  the  parties.  The  market  value  of  the 
mules  to  which  Mitchell  is  entitled  is  not  actual  cost,  or  less  than 
cost,  but  cost,  and  the  usual  and  customary  profit  proper  to  be  real- 
ized by  persons  engaged  in  that  business.  Now,  the  weight  of  the 
evidence  all  goes  to  show  that  such  a  lot  of  mules  could  not  have 
been  purchased  and  delivered  at  Fort  Leavenworth,  with  any  profit 
to  the  contractor,  for  a  less  price  than  $185.  Rider  says  the  same  ; 
Shannon  says  so,  Chipman  says  so,  the  board  say  so,  and  all  the  cor- 
relatives of  the  case  go  to  demonstrate  the  same  fact.  Was  it  not 
the  design  and  intention  of  the  parties  that  a  reasonable  profit  should 
be  realized  by  the  contractor ;  and  whether  it  was  the  design  and 
intention  of  the  parties  or  not,  does  not  fair  dealing,  equity,  and 
justice  demand  that  a  reasonable  profit  should  be  realized  by  the  con- 
tractors ?  They  made  large  advances  to  an  insolvent  and  penniless 
department.  They  made  extraordinary  exertions  to  comply  with 
their  contracts,  and  did  so  to  meet  the  pressing  wants  of  the  public 
service.  Time  and  labor  were  spent  to  do  so.  Great  risk  was  under- 
taken and  responsibility  incurred  by  them.  The  inspection  was 
unusually  rigid.     They  purchased  three-year  old  mules  under  the  im- 

{)res8ion  that  three-year  olds  would  be  taken,  and  after  the  purchase 
bund  them  ruled  out.     The  short  notice,    and   the  great  number 
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required,  necesBarily  enhanced  the  price  in  the  hands  of  holders. 
Under  all  these  circumstances  the  market  value  of  the  mules  was  not 
the  original  cost  of  the  mules,  but  the  cost  and  a  fair  and  reasonable 
profit,  as  a  remuneration  to  the  contractor.  If  the  quartermaster's 
department  had  said  to  Colonel  Mitchell,  when  he  proposed  to  furnish 
them,  *  *  Go  and  purchase  them  ;  we  need  them,  but  have  no  funds  to 
purchase  with,  and  when  you  have  so  purchased  them,  and  will  be 
obliged  to  sell  them  or  be  utterly  beggared,  we  will  subject  them  to 
a  more  rigid  inspection  than  usual,  rejecting  three-year  olds  after  pur- 
chase, which  we  induced  you  to  believe  would  be  taken  ;  we  will  pay 
you  in  paper  at  10  per  cent,  discount,  and  fix  the  value  of  your  mules 
at  cash  rates,  and  then,  in  fixing  the  market  rates  for  your  mules,  we 
will  be  guided  by  the  actual  original  cost  of  your  mules,  and  fix  such 
rates  as  will  not  only  cut  you  off  from  any  profit,  but  leave  you 
largely  the  loser  by  the  transaction/'  would  any  mules  have  been  fnr- 
nished?  Would  the  Utah  expedition  have  gone  on?  By  no  means. 
Now  that  the  mules  have  been  furnished,  is  it  right,  is  it  just,  is  it 
equitable,  or  in  accordance  with  the  proper  spirit  and  intention  of 
the  contract,  to  say  so  to  the  contractor  ?  A  sense  of  justice  spurns 
the  idea,  and  revolts  at  such  a  conclusion.  The  mules  of  Mitchell, 
under  this  view  of  the  contract — that  he  was  entitled  to  cost,  and 
reasonable  profit  on  that  cost,  as  the  market  value — were  worth  at 
least  $185  in  cash  ;  for  Van  Yliet  says  that,  to  make  anything,  a  con- 
tractor should  get  $20  per  head  above  cost,  and  the  evidence  is  clear 
by  all  the  witnesses  that  the  cost  of  such  a  lot  of  mules  as  those  of 
Mitchell's  must  have  been  $165. 

Should  there  be  any  conflict  between  the  statements  of  the  different 
witnesses,  it  is  our  duty  to  reconcile  that  conflict,  if  possible  ;  and  if 
not,  then  to  consider  the  number  of  witnesses  on  the  one  side  or  the 
other — their  relation  to  questions  in  issue  ;  their  bias  ;  the  harmony 
or  contradictions  of  the  witnesses,  in  order  to  arrive  at  the  true 
facts  of  the  case.  Disclaiming,  as  we  do,  any  purpose  to  attack 
the  evidence  of  Van  Vliet,  who  is  a  high-toned  gentleman,  yet  the 
multiplicity  of  business  crowding  upon  him,  his  position  in  the  army, 
his  natural  feeling  to  prop  and  sustain  his  own  action  and  judgment 
in  the  matter,  would  doubtless,  to  some  extent,  tinge  and  color  his 
statements,  and  present  the  facts  quite  as  favorable  as  possible  for 
the  government,  and  unfavorable  to  the  claimant.  We  call  attention 
to  a  few  of  these  statements.  It  is  a  matter  of  some  moment  to  know 
at  what  particular  time  Van  Vliet  communicated  to  Mitchell  the  fact 
that  he  would  allow  him  but  $165  per  head  for  his  mules.  On  this 
subject  Van  Vliet,  on  page  86  of  the  record,  says  he  did  so  in  March, 
1858,  which  was  before  any  mules  were  delivered,  and  that  he  com- 
municated the  fact  to  the  contractors  several  times,  in  April,  after 
they  had  commenced  delivering  mules.  Now,  on  page  90,  in  answer 
to  the  first  cross-interrogatory  he  says,  when  called  on  in  St.  Louis, 
20th  March,  1858,  to  fix  a  price,  that  it  would  be  impossible  for  him 
to  do  it ;  and  among  other  things,  that  he  had  not  gone  on  duty  at* 
Leavenworth.  Now,  Van  Vliet  says  that  he  went  to  Leavenworth, 
and  from  there  wrote  Mitchell  not  to  furnish  any  more  mules,  under 
the  agreement  made  at  St.  Louis. 
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On  page  61  of  the  Record  Van  Vliet  says,  that  he  entered  upon 
duty  at  Leavenworth  in  April.  Now,  from  the  fact  that  the  price 
was  not  fixed  at  St.  Louis,  from  the  fact  that  when  he  entered  on  dut}'^ 
at  Leavenworth  in  April,  Mitchell  was  not  at  Leavenworth,  and  he 
had  to  write  to  him  and  Trigg,  it  is  clear  that  Capt.  Van  Vliet  is  mis- 
taken in  supposing  that  at  any  time  in  March  he  communicated  the 
price  to  Mitchell.  Now,  at  what  time  in  April  was  the  fact  com- 
municated to  Mitchell? 

Rider  says  the  price  was  communicated  to  Mitchell  for  the  first  time 
the  latter  part  of  April,  when  he  came  for  payment  to  the  office  of 
Van  Vliet. — (Page  24.)     In  this  Rider  is  sustained  by  the  Record,  for 
both  payment  and  delivery  of  the  mules  of  Mitchell  took  place  30th 
April,  1858.     On  page  67  of  the  Record,  Van  Vliet  says,  he  could  not 
fix  a  price  until  after  an  inspection  of  the  mules  ;  it  is  equally  evident 
that  no  price  was  fixed  by  him  until  the  30th  of  April,  1858,  after  be 
had  inspected  and  received  743  of  Mitchell's  mules. — (See  Record,  64.) 
What  amount  was  paid  Mitchell  in  drafts,  and  what  in  cash  and  checks 
on  the  assistant  treasurer?    Van  Vliet  says,  (page  92,)  between  sev- 
enty-five  and  ninety  thousand  dollars  in  drafts,  and  the  remainder  in 
checks  and  cash.     Now  Gen.  Jesup  says,  (page  49,)  that  the  quarter- 
master's branch  of  the  service  was  destitute  of  funds  bv  the  last  of 
January,  1858. — (See,  also,  page  72.)     Van  Vliet  says,  {page  92,) 
when  I  received  orders  to  purchase  mules,  I  believed  the  appropria- 
tion for  the  quartermaster's  department  was  exhausted;  I  had  no 
funds,    myself.      Now,   if  the  quartermaster's   department  had  no 
funds,  and  he  had  none  himself,  it  is  evident  that  he  could  not  have 
paid  Mitchell  a  dollar  in  cash,  or  checks  on  the  assistant  treasurer, 
until  after  the  passage  of  the  appropriation  bill;  and  all  Mitchell's 
mules  were  paid  for  31st  of  May,  1858,  (page  82,)  which  was  before 
the  passage  of  said  act.     In  this  the  recollection  of  Captain  Van  Vliet 
has  doubtless  failed  him.     The  entire  payment  to  Mitchell  must  have 
been  in  drafts.     Van  Vliet  (page  91)  is  asked  if  he  wrote  from  St. 
Louis,  asking  authority  to  purchase  Spanish  mules,  and  a  modification 
of  the  specifications  as  to  age,  and  he  says,    *'I  have  no  recollection 
of  having  written  such  a  letter."     On  page  56,  we  find  he  did  write 
a  letter  from  St.  Louis,  asking  a  modification  of  the  specifications  as 
to  age  ;  and  not  only  that,  but  stated  that  the  price  of  four-year  old 
mules  would  run  up  to  $175  per  head.     The  market  rate  for  four- 
year  olds,  before  he  got  the  mules,  he  thought  would  be  $175  ;  when 
he  got  them,  he  fixed  it  at  $165.     In  his  letter  from  Leavenworth, 
April  8,  1858,  (page  58,)  he  did  write  for  permission  to  organize  a 
train  or  two  of  broken  Mexican  mules.     With  regard  to  both  these 
facts  the  memory  of  Captain  Van  Vliet  failed  him.     Now,  if,  as  to 
the  market  value  of  these  mules,  there  is  a  diflFerence  of  opinion  as  to 
the  market  value  of  the  mules  of  Mitchell,  and  we  find  the  board  of 
officers.  Rider,  Shannon,  Ghipman,  Russell  and  Smoot,  on  the  one 
side,  and  Van  Vliet' s  on  the  other,  the  evidence  of  Van  Vliet  should 
give  way,  for  Van  Vliet  was  a  new  man  in  Missouri ;  had  just  en- 
tered upon  duty  ;  had  but  little  time  to  inform  himself  of  the  cost  or 
market  value  of  mules.     To  commend  himself  to  his -department,  and 
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shield  himself  from  its  censure,  he  wonld  feel  proud  of  squeezing  out 
of  the  contractors  as  good  a  bargain  for  the  government  as  his  con- 
science would  let  him.    Under  all  these  circumstances,  with  a  natural 
leaning  to  the  government  for  whom  he  was  acting,  he  would  inevi- 
tably be  led  to  the  fixation  of  a  price  below  and  not  above  the  market 
value.     Shannon  and  Ghipman,  from  their  experience  in  the  busi- 
ness, their  residence  in  Missouri,  their  disinterestedness  in  the  case, 
are  more  competent  to  fix  the  market  rates  than  Van  Vliet,  and  more 
especially  when  the  majority  of  the  board,  and  Rider  also,  sustain  the 
judgment  of  Shannon  and  Shipman  as  to  the  market  value  of  Mitchell's 
mules.     Is  the  action  of  the  majority  of  the  board  of  investigation, 
and  their  award  in  the  case,  conclusive  against  the  claimant  for  any 
sum  beyond  the  $10  per  head  yet  unpaid?    If  the  case  had  been  sub- 
mitted by  the  parties  on  the  agreed  state  of  facts  and  the  report  of 
the  board,  then  the  claimant  would  have  been  bound  by  its  decision. 
But  the  solicitor  declined  to  submit  the  case  on  that  basis,  and  com- 
pelled the  claimant  to  take  his  evidence  over  again  in  support  of  his 
claim.    And  now  the  claimant  has  a  right,  under  the  evidence,  to  de- 
mand $19  66  per  head,  as  the  sum  yet  fairly  due  him,  to  make  the 
market  value  of  his  mules.     It  is,  perhaps,  necessary  to  call  the 
attention  of  the  court  to  the  second  paragraph  in  the  petition,  on  page 
4,  with  regard  to  rejected  mules.     Before  the  petition  was  drawn, 
July  8,   1868,  an  order  from  the  Secretary  of  War  to  take  these 
mules  when  required  for  service  (page   69)  had  been  made ;  but, 
January  4,   1859,  misprinted  1858,  it  will  be  seen  that  none  had 
been  taken  or  needed. — (Page  77.)    January  17,  1859,  the  Secretary 
of  War  declined  to  give  any  further  orders  on  the  subject,  and  stated 
that  none  would  be  needed  for  a  year  at  least. — (Page  78.)    Van  Vliet, 
when  examined,  July  6,  1860,  said  he  had  been  on  duty  at  Leaven- 
worth ever  since  the  Utah  expedition,  and  had  made  no  purchase  of 
mnles  for  government. — (Page  93.)    So,  in  fact,  not  a  single  rejected 
mule  has  ever  been  received  of  Mitchell  since  the  Utah  expedition. 
It  has  thus  been  demonstrated  that  Mitchell  was  to  receive  the  market 
value  of  his  mules  at  Leavenworth  ;  that  the  market  value  in  cash  was 
$185  at  the  time  of  the  delivery;  that  he  has  received,  in  fact,  but 
$158  50  per  head,  which  yet  leaves  due  him  $19  66  per  head.     Upon 
the  presumption  that  the  drafts  were  at  a  discount  of  only  5  per  cent., 
there  is  yet  due  $15  25  per  mule.     But  does  not  the  evidence  show 
that  the  drafts  were  at  10  per  cent,  discount  at  the  time  of  their  re- 
ception by  Mitchell?    Van  Vliet  is  asked  as  to  the  discount  at  the 
time  he  paid  Mitchell,  (page  92,)  and  he  says  his  drafts  were  selling 
at  about  10  per  cent,  discount.     Rider  (page  24)  says  the  drafts  paid 
to  Mitchell  were  subject  to  a  discount  of  about  10  per  cent.     Smoot 
says  the  discount  was  10  per  cent.,  the  highest  rate,  and  that  rate 
continued   for  about  a  month,   and  then  rates  went  down. — (Page 
33.)     Now,  as  the  first  purchase  made  by  Van  Vliet  was  9th  April, 
1858,  and  as  all  the  mules  of  Mitchell  were  delivered  by  the  6th  of 
May,  1858,  within  less  than  a  month,  it  is  clear  that  the  time  of  the 
payment  of  the  drafts  to  Mitchell  a  discount  of  10  per  cent,  existed 
upon  these  drafts. — (Pages  64,  73.)    In  support  of  the  construction 
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proper  to  be  put  on  this  contract,  the  court  is  referred  to  the  case  of 
Houston  V8.  Miner,  5  Blackf.,  89  ;  Oillam  vs.  Dennis,  4  Ind.,  417,  in 
which  the  court  says  :  *'A  contract  is  to  be  construed  according  to 
its  sense  and  meaning,  and  according  to  the  real  intention  of  the 
parties,  to  be  collected  in  most  cases  from  the  terms  of  the  contract 
itself.  It  should  receive  a  reasonable  and  favorable  construction,  so 
that  a  performance  may  be  enforced  according  to  the  sense  in  which 
the  parties  mutually  understood  it  at  the  time  it  was  made/' 
All  of  which  is  respectfully  submitted. 

DAVIDGE  &  WATTS, 

Attorneys  for  Claimant. 


IN  THE  COURT  OF  CLAIMS. 

David  D.  MrrcHELL  vs.  The  United  States. 

soucrroR's  brief. 

Claim  for  additional  compensation  upon  a  thousand,  mxdes  furnished  for 

the  use  of  tJie  War  Department. 

MATERIAL  AVERMENTS  IN  CLAIMANT'S  PETITION. 

li  That  in  February,  1858,  claimant  was  aware  that  a  large  number 
of  mules  would  be  wanted  for  an  expedition  to  Utah,  and  for  which 
there  was  no  appropriation  to  pay  for  their  purchase. 

This  averment  is  admitted  to  be  true  except  the  date. 

2.  That  claimant  proposed  to  purchase  and  deliver  one  thousand 
mules  in  accordance  with  the  specifications  of  the  quartermaster's 
department,  and  to  await  the  necessary  appropriations  for  his  pay. 

This  averment  is  conceded  to  be  true. 

3.  That  on  the  26th  of  February,  1858,  the  Secretary  of  War 
wrote  to  the  assistant  quartermaster  a  letter,  stating  *  4n  purchasing 
mules  for  the  army  in  Utah,  in  accordance  with  the  specifications  of 
the  quartermaster's  department,  and  at  the  ruling  rates  which  you 
may  establish  at  Leavenworth,  I  desire  that  you  will  procure  one 
thousand  from  Messrs.  McDowell  &  Mitchell." 

This  averment  is  admitted. 

4.  That  it  was  no  part  of  his  proposal,  as  made  or  acceded  to,  that 
the  assistant  quartermaster  **  should  exercise  a  discretionary  power, 
which  should  be  final  and  conclusive,  respecting  the  price  of  said 
mules,"  but  that  claimant  was  **to  be  fairly  remunerated  according 
to  the  market  price  at  the  time  and  place  of  delivery  of  his  property, 
and  in  view  of  the  mode  of  payment  and  all  the  circumstances  be- 
longing to  the  transaction." 

This  averment  is  denied  in  all  its  parts,  and  with  reference  to  all 
inferences  drawn  from  it  by  the  claimants. 

5.  That  claimant,  before  making  purchases  of  mules,  had  several 
interviews  with  the  assistant  quartermaster,  (Van  Vliet,)  **who 
assured  your  petitioner  that  he  should  receive  a  fair  remunerative 
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price   for  his  said  property,  and  if  the  prices  established  for  said 
mules  should  not  be  satisfactory,  they  should  be  paid  for  on  the  basis 
of  allowing  not  less  than  twenty  per  cent,  on  their  cost.'' 
This  averment  is  emphatically  denied. 

6.  That  the  true  intent  of  the  said  order  of  the  Secretary  of  War 
was  that  said  Van  Yliet  should  establish  said  ruling  rates  in  advance, 
but  that  he  failed  so  to  establish  them. 

This  averment  is  denied. 

7.  That  the  whole  subject  of  price  was  left  open  until  nearly  all 
the  mules  of  claimant,  not  rejected,  had  passed  into  the  hands  of  the 
government. 

This  averment  is  denied. 

8.  That  the  prices  required  by  the  Secretary  of  War  to  be  estab- 
lished were  never,  in  fact,  established. 

This  averment  is  denied. 

9.  That  the  prices  set  upon  the  petitioner's  mules  *'  were  not  fair 
and  reasonable,  nor  such  as  under  the  agreement  he  was  entitled  to 
receive." 

This  averment  is  denied. 

10.  That  the  Secretary  of  War  refused  to  allow  over  $175  per  head 
for  said  mules,  and  that  this  amount  was  received  under  protest. 

The  averment  that  only  $175  per  head  for  mules  was  allow;ed  is, 
admitted ;  but  it  is  denied  that  at  the  time  of  the  delivery  of  the 
mules,  and  at  the  time  the  different  pajonents  were  made,  that  any 
protest  was  made. 

MATERIAL  FACTS,  AS  UNDERSTOOD  BY  THE  SOLICITOR. 

First.  That  claimant  knew,  at  the  time  he  applied  to  the  War  De- 
partment to  furnish  the  mules  in  question,  that  no  appropriation  to 
purchase  them  had  been  made. — (Petition,  R.,  p.  3.) 

Second,  That  claimant  and  one  Dorriss  applied  to  the  Secretary  of 
War,  January  9,  1858,  to  supply  mules  at  $165  per  head,  as  is  shown 
by  the  following  extract  from  their  letter.: — (R.,  pp.  51,  52.) 

* '  Now,  we  propose  to  furnish  all  the  mules  that  the  government 
may  require  for  the  Utah  expedition,  to  be  delivered  at  Port  Leaven- 
worth on  or  before  the  1st  day  of  March,  1858.  Our  proposal  is  as 
follows,  viz:  One-third  of  the  mules  to  be  fifteen  (15)  hands  and  up- 
wards, one-third  to  be  fourteen  hands  and  upwards,  one  third  to  be 
thirteen  and-a-half  hands  and  upwards,  to  be  inspected  by  the  quar- 
termaster at  Fort  Leavenworth.  We  propose  to  furnish  them  for  one 
hundred  and  sixty  five  dollars  ($165)  per  head,  the  lowest  price  at  which 
they  have  been  furnished  at  Fort  Leavenworth  during  tJie  last  twelve 
months,  as  the  records  of  the  quartermaster's  department  will  no 
doubt  show. 

*  *  The  number  of  mules  required  is,  of  course,  left  for  the  judgment 
of  the  quartermaster  general.  It  would  be  well,  in  estimating  the 
number,  to  take  into  consideration  the  fact  that  Colonel  Johnston 
will  be  entirely  destitute  of  animals  of  all  kinds  in  the  spring.  We 
are  both  old  prairie  and  mountain  voyagers,  well  acquainted  with  the 
country,  and  know  this  result  to  be  inevitable.'^ 

Ren.  C.  C.  281 7 
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Also,  by  Mitchell's  letter  of  February  4,  1858.— (R.,  p.  53.) 

Extract  of  letter  to  Secretary  of  War  : 

'*  During  the  brief  conversation  I  had  with  you  yesterday  morning 
(at  your  residence)  you  stated  that  you  would  decide  during  the  week 
in  relation  to  the  immediate  furnishing  of  mules  for  the  Utah  expe- 
dition.    I  therefore  thought  it  best  to  reduce  our  proposal  to  \vriting. 

'*We  propose  to  furnish  all  the  mules  that  may  be  required,  of 
such  age,  size,  &c.,  as  may  be  required  by  the  quartermaster's  de- 
partment, and  upon  such  terms  as  may  be  agreed  upon. 

**As   the   quartermaster's  department  is  embarrassed  for  vxird  of 
fwnds^  we  tviU  furnish  the  animals  and  wait  for  the  necessary  appropri- 
cUion*'^ 

Third.  On  the  26th  of  February,  1858,  the  Secretary  of  War  made 
the  following  order  upon  Assistant  Quartermaster  Van  Vliet,  (R., 
p.  7:) 

**SlB  :  In  purchasing  mules  for  the  army  of  Utah,  in  accordance 
with  the  specifications  of  the  quai'termaster's  department,  and  at  the 
riding  rates  which  you  may  estcMish  at  Leavefiiworth^  I  desire  that  yon 
will  procure  one  thousand  from  Messrs.  McDowell  &  Mitchell." 

Fourth,  On  the  25th  of  March,  ]  858,  the  Secretary  made  the  follow- 
ing order  on  Van  Vliet,  in  lieu  of  that  of  the  26th  of  February,  1858, 
(B.,  p.  7:) 

'*Sie:  In  purchasing  mules  for  the  army  of  Utah,  in  accordance 
with  the  specifications  of  the  quartermaster's  department,  and  at  the 
TvUng  raJtes  which  you  may  establish  at  Fort  Leavenworth^  I  desire  that 
yon  will  procure  one  thousand  from  Colonel  D.  D.  Mitchell. 

*'This  order  is  intended  to  substitute  the  one  of  the  26th  of  Feb- 
ruary last,  authprizing  the  purchase  of  one  thousand  mules  from  a 
firm  of  which  Colonel  Mitchell  was  a  member." 

Fifth.  Although  McDowell,  on  the  26th  March,  1858,  purported  to 
have  abandoned  further  proceedings  under  his  contract  connected  with 
Mitchell,  (R.,  p.  57,)  he  still  seems  to  have  retained  an  interest  which, 
on  or  about  the  10th  of  March,  1859,  he  transferred  to  one  Brant,  who 
advanced  him  on  account  of  it  the  sum  of  ten  thousand  dollars. 

The  following  is  an  extract  from  a  letter  by  J.  B.  Brant,  of  that 
date,  to  the  Secretary  of  War,  (R.,  p.  81:) 

''Deab  Sir:  On  the  eve  of  Dr.  James  McDowell  leaving  for  Con- 
stantinople, he  needed  ten  thousand  dollars,  ($10,000,)  and  to  secure 
the  payments  of  which  he  transferred  and  set  over  to  me  all  his  inter- 
terest,  right,  and  title  in  a  cert«.in  contract  between  Colonel  D.  D. 
Mitchell  and  himself,  dated  31st  March,  1858,  (copy  of  which  is  en> 
closed,)  for  furnishing  certain  mules  to  the  government  for  the  Utah 
expedition." 

**jK.  Louis,  March  31,  1858.  It  is  understood  and  agreed  between 
the  undersigned,  that  all  profits  arising  from  the  mule  contract  now 
in  the  name  of  D.  D.  Mitchell  shall  be  equally  divided  between  us. 

'*D.  D.  MITCHELL. 

**JAMES  McDowell." 
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Sixth,  That  Mitchell  was  engaged  in  a  project  of  getting  Van  Vliet 
away  from  Leavenworth  to  get  Roberts  there,  who  had  formed  and 
expressed  opinions  in  favor  of  paying  him  all  he  asked  for  the  mules 
delivered,  and  in  favor  of  taking  those  that  had  been  rejected. 

Branfs  letter  of  the  10th  of  March,  1859,  (R.,  p.  80,)  contains  the 
following  : 

*  *  In  January  last  I  wrote  to  Colonel  Mitchell,  (then  at  Washington 
city,)  urging  the  final  settlement  of  this  mule  contract.  On  the  23d 
of  that  month  he  answered  as  follows :  '  Colonel  Roberts  will  exchange 
in  a  few  days  from  the  line  to  the  quartermaster's  department,  and 
be  sent  to  Port  Leavenworth  to  take  the  place  of  Captain  Van  Vliet. 
The  mules  on  hand  will  be  taken  at  once  for  the  use  of  the  govern- 
ment, in  accordance  with  the  report  of  the  investigating  board  at  Port 
Leavenworth.     This  the  Secretary  of  War  authorizes  me  to  say.' 

'  *  Colonel  Mitchell  left  here  yesterday  morning  for  Port  Leaven- 
worth, for  the  purpose  of  collecting  and  have  in  readiness  for  delivery 
the  mules  on  hand." 

Bcberttfa  commitment  to  Mitchell  and  others  is  found  in  the  Record, 
p.  1 1.  The  answer  to  the  numerous  errors  and  blunders  in  his  report, 
by  Sherman,  is  found  at  page  14. 

Seventh.  No  contract  or  agreement  was  ever  made  between  the 
claimant  and  the  United  States,  or  any  oflScer  thereof,  to  purchase  any 
number  of  mules  at  any  price. 

1 .  The  order  of  the  Secretary  upon  Van  Vliet  was  not  a  contract. 
Mitchell  was  not  bound  to  furnish  a  mule,  nor  did  the  Secretary  con- 
tract with  him  that  he  would  receive  one.  No  suit  could  be  maintained 
on  it  by  either  party. 

2.  No  contract  is  produced  or  proved,  and  none  of  the  witnesses 
have  heard  of  any,  other  than  the  Secretary's  letter  to  Van  Vliet. 

3.  The  claimant  does  not  set  up  a  contract  in  his  petition  with  the 
Secretary  of  War. 

4.  Van  Vliet  made  no  contract  with  the  claimant  for  mules. 

5.  The  petition  does  not  set  up  that  any  other  person  entered  into 
such  a  contract.  Mitchell  could  not  have  been  sued  for  default  if  he 
had  never  delivered  a  mule,  nor  could  the  Secretary  for  not  receiving. 

Eighth.  That  the  quartermaster  general's  office  fixed  the  standard 
of  inspection  for  mules. 

The  witnesses  all  speak  of  the  specifications  for  the  size,  age,  <&c., 
but  the  specifications  at  length  are  not  found  in  the  Record. 

It  is  understood  that  there  were  three  classes,  and  that  there  was  to 
be  an  equal  quantity  of  each  class,  wheel,  swing,  and  lead,  in  order 
to  form  suitable  teams.  Hence,  if  a  party  presented  a  small  number 
of  the  first  class,  and  a  large  number  of  the  second  and  third  classes, 
on  the  inspection  only  the  proper  proportion  of  the  latter  could  be 
received.  Were  this  not  so,  an  undue  proportion  of  the  inferior  class 
would  be  received,  and  teams  could  not  be  made  up  with  the  proper 
proportion  of  the  superior  class. 

These  considerations  account  for  the  large  number  of  mules  said  to 
have  been  rejected. 
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Ninth.  Van  Vliet  was  authorized  to  fix  the  ruling  rates  at  Leaven- 
worth for  mules. 

1.  The  direction  to  purchase  required  the  same  to  be  *'  at  the  ruling 
rates  you  may  establish  at  Leavenworth.'' — (R.,  p.  7.) 

2.  Secretary  of  War  to  Oreen,  May  11,  1859: 

'*That  Captain  Stewart  Van  Vliet,  assistant  quartermaster  at  Fort 
Leavenworth,  was,  on  the  26th  of  January,  1858,  directed  to  procure 
for  the  army  of  Utah,  in  accordance  with  the  specifications  of  the 
quartermaster's  department,  and  at  the  ruling  rates  he  might  establish 
aJt  that  post,^'  of  sundry  persons,  including  Mitchell. — (R.,  p.  17.) 

Secretary  of  War  to  Green,  December  23,  1859: 

*  *  I  had,  before  giving  the  order  in  writing,  expressed  fully  my  views 
to  Major  Van  Vliet  upon  the  subject.  I  directed  him  to  go  to  Mis- 
souri, and,  after  careful  inquiry  and  personal  examination,  to  fix  the 
price  of  mules  to  be  delivered  for  the  use  of  the  army,  at  r^-tes  to  be 
determined  on  from  the  fair  market  value  of  the  animals,  taking  par- 
ticular care  to  guard  the  public  inteiest. 

* '  Having  fixed  his  price,  I  directed  that  a  given  number  of  mules 
should  be  received  from  Mitchell  and  others,  coming  up  to  the  stand-  . 
ard  size  established  by  the  department.    This  was  intended  to  cover, 
and,  in  my  opinion,  is  covered,  by  the  order  given  to  Major  Van  Vliet 
upon  the  subject." — (R.,  p.  19.) 

Tenth.  Van  Vliet,  after  careful  inquiry  and  personal  examination, 
established  the  ruling  rates  at  one  hundred  and  sixty-five  dollars,  and 
the  claimant  was  so  informed  before  he  delivered  any  mules. 

Secretary  of  War  to  Green,  May  11,  1859: 

**That  the  ruling  rate  established  by  the  quartermaster  for  mules 
of  the  standard  quality  was  one  hundred  and  sixty -five  dollars,  and 
that  some  of  those  delivered  by  the  parties  named  (including  Mitch- 
ell) were  paid  for  at  higher  and  some  at  a  lower  price  than  the  ruling 
rate."— (R.,  p.  18.) 

Van  Vliet  to  Jesup,  June  7,  1858: 

*'I  have  discharged  my  duties  conscientiously  for  fixing  the  price 
upon  the  mules;  I  was  governed  by  the  quality,  and  have  done  jus- 
tice to  all  parties." — (R.,  p.  45.) 

Van  Vliet,  Ev.,  (R,,  p.  88:)  **The  ruling  rates  were  the  rates  at 
which  I  could  purchase  stock  at  Port  Leavenworth,  depending  upon 
the  quality  of  the  stock.  I  think  my  prices  ranged  from  one  hundred 
and  fifty  to  one  hundred  and  eighty  dollars,  depending  upon  quality. 
The  ruling  rates  established  by  me  were  the  market  value  of  the 
stock  at  that  place,  as  nearly  as  I  could  ascertain  that  value." 

R.,  p.  89:  *' I  inquired  in  the  country  amongst  those  who  had  mules 
to  sell,  and  found  out  in  that  way  the  price  for  which  I  could  get 
them.  At  Leavenworth  were  assembled  men  from  different  parts  of 
Missouri  for  the  purpose  of  selling  mules,  and  from  them,  and  others 
in  the  same  business,  I  obtained  my  information." 

R.,  p.  86:  *'I  had  a  great  many  conversations  with  all  the  gentle- 
men from  whom  I  was  directed  to  purchase  mules,  and  the  general 
tenor  of  my  remarks  to  them  was,  that  I  should  allow  them  the  ave- 
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rage  price  of  about  one  hundred  and  sixty-five  dollars  per  head.  / 
am  certain  that  some  of  these  conversations  occurred  before  tlvey  delivered 
any  (f  the  mules,  but  cannot  say  it  was  before  they  had  purchased  any. 
They  were  purchasing  and  delivering  mules  there  for  some  two 
months,  and  payments  were  made  to  them  at  different  times  during 
the  delivery.  I  had  a  conversation  with  him  (claimant)  /  think  some 
time  in  March^  1858,  and  Ibdieve,  in  the  course  of  thjoJt  conversation,  in 
referring  to  the  price,  it  looiM  he  about  the  sum  above  specified,  I  recol- 
lect further  having  several  conversations  in  April  with  him  and  the 
other  contractors,  after  they  had  commenced  delivering  mules,  in 
which  I  gave  them  the  same  information.'' 

The  first  mules  delivered  by  Mitchell  was  April  30,  1858. — (See 
Account,  R.,  p.  81;  Abstract  of  Purchases,  R.,  p.  64.) 

Rider^s  Ev.,  (R.,  p.  22:)  *'The  price  established  by  Van  Vlietwas 
about  one  hundred  and  sixty  dollars." 

Shannon^ s  JEv.,  (R.,  p.  38:)  The  price  fixed  was  **  one  hundred  and 
sixty-five  dollars  per  head  for  mules  thirteen  and  a  half  hands  high.'' 

R.,  p.  39:  **The  contract  price  was  $165  per  head." 

Eleventh.  Van  Vliet  fixed  the  ruling  rates  ($165)  at  the  fair  marTcet 
value  of  standard  mules. 

Van  Vliefs  Ev,,  (R.,  p.  88:)  **Q.  What  was  the  average  price  paid 
for  mules  received  from  claimant?" 

* '  A.  My  impression  is  that  it  was  between  one  hundred  and  sixty- 
five  and  one  hundred  and  sixty-six  dollars." 

"Q.  Was  that  the  market  value  of  the  mules  received?" 

**A.  I  considered  it  so." 

'  ^  Q.  Could  you  have  purchased  such  mules  at  that  time  at  Fort 
Leavenworth  from  other  parties  for  the  same  price  ?" 

*  •  A.  I  could,  to  the  best  of  my  belief. "  '  *  I  had  offers  from  respon- 
sible parties  to  supply  them  at  those  rates." 

R.,  p.  93:  **When  I  arrived  at  Fort  Leavenworth  the  news  of  the 
Utah  expedition  had  already  reached  there.  It  was  known  that  a 
large  number  of  mules  would  be  required  for  the  government,  and  I 
found  a  great  many,  if  not  all,  the  principal  men  who  deal  in  mules 
in  that  part  of  Missouri  at  the  post.  Two  of  thiem  made  me  a  pro- 
position, that  in  case  the  contracts,  as  they  called  them,  were  broken, 
or  the  contractors  could  not  furnish  the  mules,  they  would  furnish 
them.  I  do  not  know  how  many  mules  those  persons  had  on  hand, 
but  I  presume  they  intended  to  furnish  them  as  the  contractors  fur- 
nished them;  that  is,  buy  them  throughout  the  country." 

aider's  Ev.,  (p.  24:)  **  Ninth  interrogatory.  Have  you  any  reason 
to  suppose  that  Rollins,  Hebb,  and  other  stock  raisers  would  have 
sold  mules  to  the  United  States  quartermasters  as  cheap  as  they  sold 
to  Mitchell ;  if  not,  why  not  ?' ' 

"A.  I  think  they  would  have  been  willing  to  have  sold  to  the 
quartermasters  there  at  the  same  prices,  the  pay  being  in  the  same 


manner." 


Page  25 :  '  ^  Q.  What  was  the  average  cash  value  of  mules  in  Mis' 
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eouri  in  February,  1858,  before  the  contracts  for  mules  for  the  Utah 
expedition  were  known  to  have  been  put  out  7 ' 

*  •  A.  Such  mules  as  would  fill  the  specification  by  the  government 
were  about  one  hundred  and  thirty  to  one  hundred  and  forty  dollars  per 
head." 

Page  26  :  Referring  to  what  it  would  have  cost  Mitchell  to  deliver 
mules,  he  says: 

"My  impression  is  that  they  could  not  be  delivered  there,  under 
all  the  circumstances,  for  less  than  one  hundred  and  sixty  or  one  hun- 
dred and  sixty-five  dollars  per  head." 

*  *  Q.  If  you  had  been  sent  into  the  market  in  those  States  (Mis- 
souri, Illinois,  and  Tennessee)  to  purchase  mules  for  the  Utah  expe- 
dition for  cash,  at  what  price  could  you  have  obtained  them  in  the 
spring  of  1858?" 

*  *  A.  I  think  I  could  have  purchased  them  for  atie  hundred  and  thirty 
to  one  hundred  and  forty  dollars  per  head  for  cash." 

R.,  p.  27:  **I  think  parties  were  there  (at  Leavenworth)  that  had 
mules,  and  were  expecting  an  open  market  for  the  sale  of  mules,  as 
had  been  customary  at  that  post,  and  were  anxious  and  willing  to  sell 
their  mules  at  $165  per  head." 

"A.  I  know  of  some  mules  that  were  sold  to  some  other  contract- 
ors for  about  that  price,  (less  than  $165.)  Some  mules  could  have 
been  bought  the  last  of  April  at  less  than  $165  per  head. 

Shannon^ s  Ev. ,  (R. ,  p.  37 :)  *  *  There  was  no  diflference  in  the  contract 
price  of  mules  in  1857,  made  by  the  quartermaster  at  St.  Louis,  and 
the  price  to  be  paid  to  Colonel  Mitchell  in  1858  by  Captain  Van  Vliet, 
biit  there  was  a  great  difference  in  purchasing  mules  in  the  country. 
This  change  in  the  price  of  mules  was  caused  by  the  impression 
through  the  country  that  there  would  be  a  great  demand  for  mules 
for  the  Utah  expedition  in  the  year  1858.  The  price  of  mules  was 
farther  held  up  in  1858  by  the  fact  that  there  was  an  impression  in 
the  country  that  Trigg  &  Kirby  would  not  be  able  to  fulfil  their  con- 
tract with  the  government  for  furnishing  mules  ;  and  those  who  had 
mules  for  sale  were  inclined  to  hold  on  to  them  through  the  whole 
season,  under  the  impression  that  the  market  would  be  open  to  all." 

Page  40:  "  Q.  State  whether  or  not  persons  owning  mules  in  Mis- 
souri in  1858  could  have  afforded  to  deliver  them  at  the  fort  for  $140 
per  head. " 

"A.  They  could  not,  as  most  of  the  mules  had  been  bought  up  by 
the  speculators,  or  were  in  the  hands  of  speculators  at  that  time,  in 
view  of  the  great  demand  for  mules  ;  but  I  think  that  persons  who 
had  their  own  mules  on  hand,  which  they  had  raised,  could  have  de- 
livered them  at  that  price. 

**Q.  What  was  the  average  market  price  through  the  country  in 
1858  for  mules  coming  up  to  the  specifications  of  the  quartermaster's 
department  ? 

**  A.  I  would  state  the  average  price  to  be  from  $140  to  $165  per 
head. 

*'Q.  State  whether  persons  familiar  with  the  business  of  buying 
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and  selling  mules  would  not  have  furnished  them  at  the  fort  for  less 
than  $175  per  head  in  the  spring  of  1858  ? 

*  *  A.  I  think  they  would. 

*  *  Q.  State  whether  persons  familiar  with  the  business  of  buying 
and  selling  mules  could  not  have  delivered  mules  in  1858  at  less  than 
$175  per  head,  and  have  made  money. 

**A.  I  think  they  could.'' 

*  *'  I  think  a  man  would  have  furnished  such  mules  for  $165  per  head, 
and  have  saved  himself  from  loss  ;  but  that  was  the  lowest  figure." 

*'The  highest  price  he  heard  Mitchell  offer  for  mules  was  $155." — 
(R.,  p.  41.) 

Ohipman,  JEv.,  (R.,  p.  46:)  **Q.  What  was  the  average  market  price 
through  the  country  for  mules,  coming  up  to  the  specifications  of  the 
quartermaster's  department,  in  1858? 

*'  A.  From  $160  to  $165  per  head." 

Record,  page  47 :  He  says  he  thinks  persons  would  have  furnished 
mules  for  less  than  $175.     He  is  then  asked  : 

*• '  Q.  State  whether  persons  familiar  with  the  business  of  trading  in 
mules  could  not  have  delivered  mules  at  the  fort  for  less  than  $175 
per  head,  and  have  made  money. 

^^  A.  I  think  they  could,  but  the  profit  would  not  be  as  much  as  a 
man  ought  to  make." 

*  *  Q.  What  was  the  lowest  price  at  which  a  man  could  have  deliv- 
ered such  mules  as  the  quartermaster's  department  required  in  1858, 
and  saved  himself  from  loss  ? 

''A.  I  think  about  $165  per  head  would  be  the  very  lowest  price." 

GeneralJesup. — (R.,  p.  60:)  *'The  sum  stated  by  Mr.  Green  as 
paid  to  his  Missouri  friends  ($165)  is  more  than  was  necessary  to  be 
paid  ;  more  than  ought  to  have  been  paid." 

Van  Vliet  to  Secretary  of  War,  June  8,  1858.— (R.,  p.  67.)  **I  sought, 
on  arrival  at  Leavenworth,  an  interview  with  Mr.  Trigg,  and  commu- 
nicated freely  and  frankly  with  him,  as  he  and  his  partner,  Mr.  Kirby, 
were,  by  your  directions,  to  furnish  the  mules  we  required,  except 
certain  lots  engaged  of  a  few  other  parties.  In  that  interview  we  spoke 
of  the  price  that  would  probably  be  paid,  and  I  stated  to  him  that  I 
would  feel  justified  in  allowing  $160  to  $165  per  head  for  mules  that 
vvotild  answer  the  purpose  for  which  they  were  required.  This  was 
not  intended  to  be  an  arbitrary  price  ;  for  I  could  not  fix  it  until  after 
an  inspection  of  the  mules  ofiered.  I  would  pay  more  or  less,  as  the 
quality  dictated.  «Mr.  Trigg  expressed  himself  satisfied  with  the 
prices  named  ;  and,  in  my  settlements  for  mules  delivered  under 
Messrs,  Trigg  &  Kirby' s  agreement,  I  have  paid  from  $159  to  $180. 
I  venture  the  assertion  that  those  prices  will  be  styled  sufficiently 
high  and  remunerative  by  any  disinterested  party  familiar  with  the 
Btock  trade  in  this  section  of  the  country." 

Fan  Vliet  to  Oeneral  Jemp,  October  10,  1868.— (R.,  p.  74.)  Refer- 
ring to  mules  bought  of  Dr.  McDowell,  he  says  : 

*  *  The  doctor  offered  the  mules  to  me,  and  I  agreed  to  take  them  at 
$135  per  head  for  them,  which  price  I  paid  him." 
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Ttoelfth.  The  inspection  of  the  mules  was  fair  and  in  conformity 
with  the  requirements  of  the  department. 
Captain  Tompkins. — (R.,  p.  65:) 

**FoRT  Leavenworth,  June  7,  1858. 

**  Since  my  arrival  at  this  place  on  the  r2th  of  April,  1858,  I  have 
frequently  seen,  and  was  present  when  Captain  Van  Vliet,  assistant 
quartermaster,  made  his  inspection  bf  mules.  I  say  his  inspections 
were  just  to  both  parties,  so  far  as  the  animals  came  up  to  the  re- 
quirements given  by  the  quartermaster  general  of  the  United  States 
army. 

**D.  D.  TOMPKINS, 
^'Assistant  Quartermaster  General.'^ 

Van  Vliet  to  Mitchell,  June  2,  1858.— (B.,  p.  66:) 

*  *  In  the  first  place,  I  inspected  every  lot  of  mules  which  were  de- 
livered by  your  agent,  in  person,  and  assume  the  entire  responsibility, 
and  pronounce,  most  positively  and  emphatically,  that  the  mules  re- 
jected were  not  fit  for  our  service,  and  did  not  come  up  to  the  speci- 
cations  of  the  quartermaster  general.  I  am  prepared  to  prove  this 
should  the  occasion  require  it. 

**I  do  not  know  what  engagement  you  may  have  made  with  the 
Secretary  of  War  ;  but,  as  regards  the  instructions  that  I  received 
from  the  honorable  Secretary,  I  obeyed  them  implicitly." 

GeneralJesup^  October  4,  1858. — (R.,  p.  72:) 

**I  think  it  conclusively  shown  that  Captain  Van  Vliet  conducted 
the  business  confided  to  him  as  well  as,  under  the  embarrassing  cir- 
cumstances surrounding  him,  could  have  been  reasonably  expected  ; 
fully  as  well  as  nineteen  out  of  twenty  experienced  officers  of  the  army, 
or  intelligent  business  men  in  civil  life,  could  have  conducted  it.'^ 

**  The  board  fully  sustain  the  course  of  Captain  Van  Vliet  in  the 
rejection  of  the  mules  not  received.'' 

Van  Vliet,  Ev.,  (R.,  p.  92  :)  '*In  the  inspection  of  mules,  how  was 
the  age  and  height  of  the  mules  ascertained  ;  and  whether  they  were 
used  to  harness  or  unbroken  ? 

**A.  In  most  cases  by  looking  at  them,  as  a  good  judge  of  mules  can, 
in  nearly  all  cases,  tell  the  height  and  age  by  the  sight ;  and,  in  nearly 
all  cases,  can  tell  by  looking  at  them  whether  they  are  serviceable  or 
not." 

"  My  rules  for  examining  a  lot  of  mules  were,  that  if  it  contained  a 
few  three-year  old  well  developed  mules  I  would  receive  them,  if  it 
were  necessary,  to  complete  teams,  as  such  mules  were  more  service- 
able than  indifferent  four-year  old  mules." 

Thirteenth.  The  mules  offered  by  claimant  were  inspected,  received, 
and  paid  for,  in  the  usual  course  of  business,  and  receipts  for  the  pur- 
chase money  taken,  thus  closing  the  transaction. 

At  pages  81,  82,  and  83  of  the  Record  are  the  receipts  of  Mitchell 
for  the  mules  which  he  delivered,  and  each  one  is  in  full  of  the  ac- 
count stated  about  it.     They  are  as  follows  : 
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One  for $102,275 

One  for 55,440 

One  for 7,610 

One  for 1,850 

One  for 650 


Making  in  all 167,815 


This  exceeds  the  abstract  at  p.  64,  (which  is  $157,715,)  because 
several  of  these  sums  were  paid  after  the  date  mentioned  therein, 
and  cover  the  additional  allowance  made  by  the  Secretary  of  War. — 
(R.,  p.  73.) 

Fourteenth,  The  claimant,  subsequently  to  the  sale  and  delivery  of 
the  mules,  received,  by  order  of  the  Secretary  of  War,  ten  dollars 
additional  for  each  mule  delivered  by  him. 

A  majority  of  a  board  of  oflScers  ordered  by  the  Secretary  of  War 
recommended  that  the  claimant  and  others  ought  to  be  paid  twenty 
dollars  additional  on  each  mule  delivered,  so  as  to  make  the  transac- 
tion remunerative. — (R.,  p.  12.) 

General  Jesup  recommended  the  allowance  of  ten  dollars  additional 
for  each  mule  ;  not  because  the  prices  were  too  low,  but  because  the 
pay  was,  in  fact,  in  drafts,  when  an  appropriation  had  not  been  made, 
so  that  money  could  not  be  obtained  upon  them.  (This  appropriation 
was  made  the  12th  of  June,  1858. — See  transportation  act,  May  4, 
1858,  11  U.  S.  L.,  267.)  This  sum  was  ordered  to  be  paid  by  the 
Secretary  of  War. — (R.,  p.  73.) 

The  amount  was  paid,  and  the  receipts  therefor  are  found  at  pages 
83  and  84  of  the  Record  as  additional  allowances  directed  by  the  Sec- 
retary of  War. 

The  claimant's  petition  (R.,  p.  5)  shows  that  the  mules  were  paid 
for  at  $175  per  head,  which  is  ten  dollars  more  than  paid  by  Van 
Vliet  ;  that  is,  ten  dollars  extra  was  paid. 

The  claim  now  is,  that  twenty  dollars,  in  addition  to  what  was  then 
allowed,  should  be  awarded  and  paid  claimant,  making  the  price  of 
the  mules  $195  per  head.  This  claim  is  resisted,  and  it  is  claimed 
that  at  least  ten  dollars  per  head  has  been  paid  for  said  mules,  under 
the  offer  and  arrangement  between  Mitchell  and  the  United  States, 
more  than  was  right  and  proper,  and  that  in  equity  and  good  con- 
science the  extra  allowance  made  ought  to  be  refunded. 

QUESTIONS  OF  LAW. 

First.  There  was  no  contrad;  hettoeen  claimant  and  the  United  States 
in  rdation  to  the  purchase  of  mules. 

The  evidence  shows  that  claimant  offered  to  furnish  the  mules  which 
the  department  might  require. — (R.,  pp.  52,  53.) 

It  also  shows  that  instead  of  a  contract  with  him  the  department 
directed  an  assistant  quartermaster  to  purchase  of  him  at  the  ruling 
rates  he  might  establish. 

This  was  not  a  contract  binding  upon  either  party.     Mitchell  did 
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not  agree  to  furnish  upon  any  terms,  nor  did  the  department  agree  to 
take. 

The  whole  matter  was  left  to  Yan  Vliet  to  fix  the  price  and  pur- 
chase, if  the  parties  offering  would  consent  to  take  his  price,. and 
submit  to  his  inspection.  Neither  party  was  bound  to  do  anything, 
and  each  might  act  as  it  chose. 

Mitchell  offered  to  furnish  mules  at  $165,  and  wait  until  an  appro- 
priation was  made  to  pay  for  them. 

The  Secretary  of  War  directed  Van  Yliet  to  purchase  of  him  at  the 
ruling  rates  he  might  establish,  but  not  otherwise. 

Mitchell  was  not  bound  to  furnish  mules,  nor  the  government  to 
take  any,  as  there  was  no  contract  to  do  so  binding  upon  either  party: 
but  all  as  related  to  each  other  rested  upon  voluntary  future  arrange- 
ment. 

If  Van  Vliet  disobeyed  his  instructions  it  mattered  not  to  claimant, 
though  he  was  responsible  to  his  superiors  under  his  commission.  His 
act  created  no  contract.  There  was  no  agreement  that  Van  Vliet 
should  inspect  or  fix  the  price  in  any  particular  manner,  and  his 
omission  to  do  as  the  claimant  wished  is  no  ground  of  just  complaint. 

If  what  transpired  in  the  War  Department  before  action  by  Van 
Vliet  forms  a  contract,  then  it  is  one  to  furnish  mules  at  $165,  and 
wait  for  pay  until  the  appropriation  applicable  to  the  object  should 
be  made. 

If  this  ground  is  assumed,  the  claimant  has  no  legal  rights,  and 
without  it  he  has  no  possible  claim.  The  extra  $10  per  head  was  that 
much  more  than  the  contract  authorized. 

He  engaged  in  his  enterprise  as  well  as  he  could,  without  being 
bound  to  do  so,  and  if  he  made  money  it  was  his  good  fortune,  and  if 
he  lost  it  was  still  his  own  personal  matter,  which  he  must  submit  to, 
and  cannot  shoulder  such  loss  upon  the  United  States.  The  govern- 
ment did  not  profit  by  such  loss,  as  others  would  have  furnished  the 
mules  required  at  a  price  ten  dollars  less  than  he  actually  received  in 
the  end  from  the  United  States. 

Second.  If  the  order  of  the  Secretary  of  War  upon  Van  Vliet  is  to  be 
conatrved  to  be  a  contract  to  purchase  mules  of  claimant,  tJien  it  is  subject 
to  tivo  conditions — to  be  paid  when  the  appropriation  should  be  made,  and 
to  be  subject  to  the  ruling  rates  which  he  shoM  establish;  which  conditions 
have  been  complied  with. 

On  the  9th  of  January,  1858,  Mitchell  and  Dorriss  proposed  to 
furnish  mules  of  a  suitable  quality,  describing  them,  at  $165. 

On  the  4th  day  of  February,  1858,  claimant  wrote :  **  As  the  quar- 
termaster's department  is  embarrassed  for  want  of  funds,  we  will 
furnish  the  animals  and  u>ait  for  the  necessary  appropriation." 

This  put  the  claimant,  as  a  bidder,  upon  precisely  the  same  footing 
as  if  there  had  been  money  appropriated  sufficient  to  pay  down,  and 
the  mules  had  been  furnished  for  ready  money.  The  giving  drafts 
was  not  required  by  the  agreement,  but  were  for  the  convenience  of 
the  claimant,  and  not  of  the  government.     The  order  upon  Van  Vliet 
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wad  to  purchase  of  claimant  ''at  the  ruling  rates  which  you  may 
establish  at  Leavenworth.'' 

So  far  as  this  order  is  concerned,  it  made  the  question  of  ''ruling 
rates  at  Leavenworth''  entirely  what  Van  Vliet  should  decide  that 
they  ought  to  be.  He  decided  that  the  standard  should  be  $165. 
This  determined  the  price  as  far  as  it  arose  under  that  order,  and 
these  have  been  paid. 

If  the  price  did  not  arise  under  this  order,  then  there  is  no  agree- 
ment between  the  parties,  except  what  results  from  the  purchase  and 
payment,  and  is,  therefore,  an  executed  agreement  upon  which  no 
suit  will  lie. 

Third.  J^  the  price  of  the  mides  resulted  from  the  act  of  delivery^  then 
ilie  claimant  has  received  aU  he  is  entitled  to. 

When  Mitchell  offered  mules  Van  Vliet  accepted,  received,  and 
paid  for  them,  which  was  an  independent  and  closed  transaction  not 
now  subject  to  review. 

Van  Vliet' s  authority  to  purchase  was  derived  solely  from  the  Sec- 
retary's letter  of  the  25th  of  March,  1858,  (R.,  p.  7.)  That  confided 
to  him  the  right  to  establish  the  rate,  which  he  fixed  at  $165,  and 
which  the  Secretary  of  War  raised  to  $175.  If  the  price  was  not 
thus  fixed  by  Van  Vleit,  then  each  delivery  and  payment  must  stand 
by  itself,  and  be  treated  as  an  independent  and  concluded  transaction. 
In  that  event  each  delivery  and  payment  would  close  each  transaction 
bevond  review  in  this  court. 

Van  Vliet ^  Ev.,  (E.,  p.  86,)  says  :  "  He  (claimant)  stated  several  times, 
to  the  best  of  my  recollection,  that  it  was  not  enough,  but  that  under 
my  instructions  I  was  doing  right,  and  that  he  did  not  blame  me,  but 
that  he  would  apply  for  relief  at  Washington,  or  words  to  that  effect. 
When  I  had  completed  the  purchase  and  paid  him  for  his  mules,  he 
handed  me  a  written  protest  against  the  price." 

Page  90:  "He  offered  them  to  me  and  I  took  them,  such  as  suited." 

'  •  I  considered  those  orders  as  giving  the  claimant  a  preference. 
If  they  were  satisfied  with  my  prices  they  could  deliver  the  mules, 
bnt  there  was  nothing  in  the  order  to  bind  him  to  deliver  them." 

*'  I  understood  him  to  be  dissatisfied  with  the  price,  but  he  deliv- 
ered the  mules  and  received  the  pay.  I  considered  that  I  discharged 
my  duty  entirely,  and  had  nothing  further  to  do  with  the  matter." 

These  facts  show  that  the  claimant  acted  voluntarily  in  making  sale 
of  his  mules.  The  price  was  fixed  as  a  portion  of  Van  Vliet' s  duty  ; 
that  sum  was  offered  to  claimant ;  he  accepted  it,  and  was  paid  ac- 
cordingly for  the  same,  and  he  gave  receipts  in  full.  This  closed  the 
matter.  Van  Vliet  obeyed  his  orders  and  performed  his  duty.  This 
was  all  he  could  do.  The  arrangement,  which  bound  nobody,  con- 
templated no  more.  If  claimant  did  not  like  the  ruling  rates,  he  was 
not  bound  to  deliver,  and  no  liability  could  be  claimed  against  him  if 
he  failed  to  deliver.  .He  could  assert  none  if  no  mules  were  received 
of  him.  The  act  of  delivering  on  the  one  side,  and  the  acceptance 
and  paying  on  the  other,  constituted  the  whole  legal  transaction. 
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which  was  closed  and  ended  by  those  acts,  leaving  no  liability  behind 
against  either  party  in  favor  of  the  other. 

Fourth.  The  mode  of  payment  teas  not  objected  to,  hut  icaa  satufac- 
tory  to  claimant,  and  in  conformity  with  his  oivn  proposals,  and  therefore 
binding  upon  him. 

There  is  no  proof  that  claimant  ever  objected  to  the  mode  of  pay- 
ment. 

1.  The  appropriation  for  deficiencies  was  made  on  the  4th  of  May, 
1858,  (11  U.  S.  L.,  267,)  which  was  as  early  as  could  have  been  ex- 
pected. 

2.  Claimant,  when  soliciting  the  War  Department  to  purchase,  in- 
formed the  Secretary  thus:  ^*Por  out  ability  to  faithfully  fulfil  and 
carry  out  any  contract  that  may  be  made,  we  refer  your  excellency 
to  the  Missouri  delegation  in  Congress." — (R.,  p.  52.) 

3.  That  delegation  said  :  *  *  We  take  pleasure  in  indorsing  them  as 
gentlemen  of  unquestioned  integrity,  and  entirely  capable  ^/tdfiUing 
any  contract  they  may  enter  into  with  the  government.  We  add,  if  a 
contract  is  to  be  given,  we  hope  it  may  be  awarded  to  Messrs.  Mitch- 
ell and  Dorriss,  because  we  believe,  from  their  location,  experience, 
and  means,  they  will  promptly  furnish  the  animals  by  the  time  they 
are  needed  by  the  government.''— (R.,  p.  52.) 

4.  That  Mitchell  wrote,  on  the  4th  of  February,  1858,  to  the  Sec- 
retary,  offering  to  wait  for  pay  until  the  appropriation  should  be  made : 
* '  As  the  quartermaster' s  department  is  embarrassed/or  taant  offnnds^ 
we  will  furnish  the  animals,  and  wait  for  the  necessary  appropriatim. " — 
(R.,  p.  53.) 

5.  When  Mitchell  served  his  protest,  on  the  7th  of  June,  1858, 
upon  Captain  Van  Vliet,  he  made  no  objection  to  the  funds  in  which 
he  had  been  paid.  He  says  :  ''  Claiming  to  have  fulfilled  mv  en- 
gagements with  the  Secretary  of  War,  in  furnishing  mules  for  the 
government,  I  hereby  protest  (Ist)  against  the  price  which  you  have 
established ;  also  (2d)  against  the  inspection  of  the  mules  which  von 
have  caused  to  be  made  by  the  wagonmaster."— (R.,  p.  66.) 

He  then  proceeds  to  specify  his  objections  to  the  inspection,  thus: 
*  *  I  have  on  hand  284  mules  which  have  been  rejected  by  the  wagon- 
master,  without  regard  to  age,  size,  or  working  qualities;  all  of  which 
come  up  to  the  requirements  of  the  quartermaster  general.  I  now 
make  a  tender  of  the  mules  to  the  government,  and  if  declined  by 
you,  I  will  instruct  my  agent  to  have  them  well  fed  and  taken  care  of 
at  your  expense,  and  subject  to  the  order  of  the  department.'' — (R., 
p.  66.) 

Here  was  the  whole  cause  of  complaint  at  the  time.  Neither 
the  delay  of  the  appropriation,  nor  the  drafts,  instead  of  the  actual 
cash,  were  the  subject  of  cpmplaint.  The  price  and  inspection  were 
the  sole  causes  of  complaint.  It  is  too  late  for  him  now,  for  the  first 
time,  to  raise  an  objection  against  the  time  and  means  of  payment; 
he  offered  to  wait.  And  especially  as  the  drafts  were  given  for  his 
convenience  in  paying  others  arid  in  raising  money  for  his  own  pur- 
poses. 
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But  the  claimant  can  recover  nothing  on  account  of  these  rejections, 
because  he  admits  in  his  petition  (R.,  p.  4)  as  follows:  **But  although 
your  petitioner  has  sustained  great  loss  by  reason  of  such  rejection, 
yet  he  does  not  claim  damages  on  that  account,  inasmuch  as  many  of 
the  mules  so  rejected  have  since  been  received  and  paid  for  by  the 
government.'' 

This  reduces  the  causes  for  which  he  makes  his  complaint  to  one — 
the  inadequacy  of  the  price,  which  he  has  failed  to  prove  was  eetab- 
Ushed  at  too  low  a  rate. 

The  time  of  payment  conformed  to  Mitchell's  oflFer.  But  instead 
of  waiting^  as  he  proposed,  he  was  furnished,  to  aid  him,  with  nego- 
tiable paper,  which  he  might  sell  or  keep,  as  he  chose.  If  he  kept 
until  the  appropriation  was  made,  which  was  soon  after  it  was  given, 
it  would  have  brought  him  a  premium.  If  he  had  the  ability  claimed, 
he  could  have  held  on  to  the  drafts  a  few  days  and  made  a  profit  upon 
them. 

Fifth.  ClaimaTU  has  not  ahovm  any  actual  loss  in  consequence  of  the 
kind  (^ funds  in  which  he  wasjmd. 

m 

Claimant  was  paid,  in  all,  at  the  time,  $167,815,  as  appears  by  re- 
ceipts.— (R.,  pp.  81-2-3.) 

Van  Vliet^s  JEv.^  (R.,  p.  92:)  **To  the  best  of  my  recollection,  I  paid 
him  (claimant)  between  seventy -five  and  ninety  thousand  dollars  in 
drafts,  payable  after  the  passage  of  the  appropriation  bill,  and  the 
remainder  (say  $80, 000)  in  checks  on  the  assistant  treasurer  and  in 
cash." 

Hence  his  loss  upon  drafts  at  ten  per  cent,  discount  could  not  ex- 
ceed $8,000,  but  they  were  not  at  that  discount. 

Smooths  Ev.^  (R.,  p.  33  :)  **  At  what  discount  did  you  buy  Captain 
Van  Vliet' 8  drafts?" 

*'  Answer.  I  bought  them  at  a  discount  of ^ve  jper  oen^.  and  under." 

At  five  per  cent,  the  loss  could  only  have  been  $4, 000  if  he  had 
sold  the  whole  at  that  rate  ;  but  there  is  no  proof  that  he  sold  one  at 
that  or  any  other  rate  of  dispount.  They  were  doubtless  paid  out  to 
his  sub-contractors  at  par,  as  there  is  no  proof  to  the  contrary.  It  is 
not  proved  that  one  of  the  drafts  given  to  Mitchell  was  sold  to  any 
person.  Those  that  Smoot  bought  may  have  been  issued  to  others. 
In  the  absence  of  proof  we  have  a  right  to  infer  this. 

If  he  had  the  means  represented,  he  would  have  been  able  to  keep 
along  from  the  30th  of  April,  when  he  made  his  first  delivery,  until 
some  five  days  after,  the  4th  of  May,  when  the  appropriation  was 
made,  at  which  time  the  news  must  have  reached  Leavenworth.  The 
money  must  have  been  ready  almost  as  soon  as  the  drafts  could  pass 
from  Leavenworth  to  Washington. 

General  Jesup^  not  knowing  of  the  oflFer  of  Mitchell  to  wai^  for  the 
appropriation,  assented  to  the  additional  payment  of  ten  dollars  on 
each  mule,  (1,011,)  making  $10,110,  when,  according  to  his  own 
present  pretensions  on  that  ground,  he  was  only  entitled  to  about 
$8, 000  ;   and  when,    according  to  the  evidence  of  his  own  witness, 
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(Smoot, )  he  was  entitled  to  less  than  $4, 600  ;  and  when,  according  to 
his  own  offer  when  he  solicited  the  contract,  he  was  not  entitled  to 
anything  whatever. 

Had  Jesup  been  presented  with  the  whole  of  the  facts,  he  would 
not  have  assented  to  the  payment  of  anything,  because  the  only 
ground  of  his  recommendation  was  a  supposition  that  claimant  had 
lost  ten  per  cent,  upon  the  drafts  which  were  given  to  him  in  pay- 
ment, and  he  supposed  that  the  whole  price  of  the  mules  was  thus 
paid.     He  knew  nothing  of  the  offer  to  toait  for  pay. 

Prom  this  it  is  clear  that  if  the  claimant  suffered  by  being  paid  in 
drafts,  he  has  been  largely  overpaid,  and  ought  to  refund  a  part,  in- 
stead of  receiving  more.  But  he  did  not  in  fact  so  suffer,  and  has 
never  heretofore  nor  in  his  petition  complained  that  he  had  done  so. 

Sixth.  Under  the  arrangemerd^  tvhetker  a  contract  or  not^  Van  Vliet 
was  made  the  judge  of  the  prices  to  be  paid  for  mvles^  andj  it  not  being 
averred  or  proved  that  he  acted  fraudulently,  both  parties  are  bound  by 
his  adjudibaiion. 

The  Secretary's  letter,  directing  the  purchase  of  Mitchell,  was  ad- 
dressed to  Van  Vliet,  and  instructed  him  to  buy  of  him  •  *  at  the 
ruling  rates  you  may  establish  at  Leavenworth."  This  was  all  that 
Mitchell  had  on  which  to  demand  Van  Vliet  to  buy  of  him.  He  took 
it  with  that  condition  or  power  in  it.  He  and  the  Secretary  both 
trusted  to  Van  Vliet' s  judgment. 

It  is  not  pretended  in  the  petition  or  evidence  that  Van  Vliet  acted 
fraudulently.  Mitchell  claimed  that  he  fixed  the  price  too  low,  and 
General  Jesup  insisted  that  he  put  it  too  high,  (R.,  ^.  60,)  but  neither 
questioned  his  integrity,  nor  has  any  one  else.  He  acted  in  good 
faith  ;  hence  his  decision,  right  or  wrong,  is  by  the  well-settled  law 
binding  upon  both  parties.  Claimant  can  no  more  avoid  it  than  the 
government  can  if  he  fixed  the  prices  too  high. 

Where  there  is  a  special  power  or  jurisdiction  conferred,  as  in  this 
case,  whatever  the  decision  may  be,  it  cannot  be  reviewed,  in  the 
absence  of  fraud  or  corruption  in  its  exercise.  Van  Vliet  had  the 
'  exclusive  power,  and  adjudicated.  He  arbitrated  the  question  of 
price  between  the  parties.  This  is  final  and  conclusive,  even  in 
equity. 

In  BurcheU  vs.  Marsh,  (17  Howard,  344,)  this  point  was  expressly 
determined  by  the  Supreme  Court. 

The  United  States  vs.  Arredondo,  6  Pet.,  691,  pp.  729,  730,  and  cases 
there  cited. 

Strother  vs.  Lucas,  12  Pet.,  410,  pp.  437,  438. 

DdassusvB.  The  United  States,  9  Pet.,  117;  Holcomb's  Dig.,  426, 
No.  12. 

Pei^ldns  vs.  Fairfidd,  11  Mass.,  227. 

Thompson  vs.  Tolmie,  2  Pet.,  157,  p.  168;  11  S.  &  R.,  429. 

Rogers  vs.  Bradshaw,  20  John's  R.,  735,  p.  739.  In  this  case  the 
court  say:  ^'Besides,  the  commissioners  were  made  the  judges  as  to 
what  lands  were  necessary  for  the  prosecution  of  the  improvements; 
and  if  they  erred  in  their  judgment  as  to  the  extent  or  the  greater 
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or  less  degree  of  that  necessity,  they  could  not  be  responsible  as  tres- 
passers, nnless  they  had  acted  in  bad  faith,  or  with  such  egregious 
indiscretion  as  to  amount  to  it.'' 

Seventh.  Where  property  is  purchased  and  paid  for^  and  a  receipt 
taken  infvU,  this  amounts  to  an  accord  and  satis/action,  and  is  condvsive 
upon  tike  vendor,  unkss  he  shows  that  he  acted  under  a  mistake  of  fact 
concerning  his  rights. 

In  this  case,  claimant,  knowing  all  the  facts,  delivered  his  mules, 
took  his  pay,  and  gave  receipts  in  full  for  them.  He  does  not  aver, 
in  his  petition,  fraud  on  the  part  of  the  United  States,  or  its  agents, 
nor  mistake  upon  his  own.  His  alleged  grievance  now  is,  that  he 
parted  with  his  property  for  less  than  it  was  worth.  There  is  no  pre- 
tence that  he  was  forced  to  sell  at  the  price  paid,  or  to  agree  to  take 
an  insufficient  price.  He  acted  freely  and  voluntarily,  and  is  con- 
cluded by  his  acts. 

To  open  the  transactions  in  this  case  would  lead  to  endless  abuse. 
Every  vendor  might,  if  he  thought  he  could  prove  an  increased  value, 
come  into  this  court  and  have  the  question  of  adequacy  of  price  re- 
viewed. All  contractors  who  suffer  loss  by  the  advance  of  prices 
would  come  here  for  relief,  and  their  claims  of  having  acted  under  a 
binding  obligation  to  deliver  would  be  infinitely  stronger  than  this, 
where  the  claimant  was  not  bound  to  deliver  at  all. 

If  Mitchell  had  been  paid  too  much,  the  government  would  have  to 
submit  to  the  loss,  as  there  would  be  no  way  of  recovering  back  with- 
out proving  fraud  or  collusion  between  him  and  Van  Vliet.  The  rule 
of  actiou  sought  to  be  established  is  one  that  will  confer  advantages 
upon  claimants  which  cannot  be  applied  in  behalf  of  the  government, 
even  when  it  sustains  heavy  loss. 

But  if  prices  can  be  reviewed  after  delivery  and  payment  and 
receipt  in  full,  then,  to  insure  equal  justice  upon  both  sides,  the  rule 
should  be  reciprocal,  so  as  to  allow  him  who  voluntarily  pays  too 
much  to  sue  and  recover  back  the  excess.  Those  who  deal  with  the 
government  would,  like  all  others,  be  slow  in  assenting  to  the  adop- 
tion of  such  a  rule. 

Eighth.  The  failure  to  make  profits  is  no  ground  for  opening  a  dosed 
transaction^  or  awarding  damages  under  a  contract. 

Parties  to  contracts  rely  upon  their  skill  and  judgment  to  make 
profits  under  them.  Sometimes  they  lose,  and  at  others  they  make 
largely.  If  an  undue  profit  is  made,  no  part  of  it  can  be  recovered 
back*  If  a  loss  is  sustained,  it  cannot  be  made  up  at  the  expense  of 
the  other  side.     A  diflerent  rule  would  unsettle  everything. 

In  the  present  case  there  was  not  even  a  contract.  No  obligation 
rested  upon  Mitchell  to  deliver  mules,  and  the  War  Department  was 
at  liberty  to  refuse  to  buy  of  him.  This  whole  difficulty  has  grown 
out  of  that  department  seeking  to  confer  a  favor  upon  Mitchell,  (or 
Mitchell  and  others,)  and  the  return  for  that  kindness  is  the  effort  to 
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make  it  the  means  of  a  special  profit  to  the  claimant^  at  the  expense 
of  the  United  States. 

The  department  did  not  warrant  him  a  profit.  Van  Vliet  did  not. 
No  one  had  done  so,  and  no  one  had  power  to  do  so.  But  the  proof 
is  conclusive,  that  a  man  understanding  the  mule  business  could  have 
delivered  as  many  as  he  did,  not  only  without  loss,  but  at  a  profit. 

The  cause  of  MitchelFs  difficulty  was  not  in  the  lowness  of  the 
price,  nor  in  the  closeness  of  the  inspection,  but  in  his  want  of  knowl- 
edge and  skill  in  the  business.  It  was  new  business  to  him,  and  he 
failed  in  profits  where  others  would  hate  made  them,  and  where  they, 
in  fact,  did  so. 

But  he  proves  no  want  of  profits.  He  has  wholly  omitted  to  prove 
what  he  paid  for  his  mules,  or  the  expenses  connected  with  their  pur- 
chase and  delivery.  We  only  hear  that  he  offered  $155  for  certain 
mules,  (R.,  p.  41.)  If  he  got  them  for  that  price,  he  has  made  an 
advance  of  at  least  $20  on  each  mule. 

But  others  purchased  as  low  as  $140.  They  could  have  been  de- 
livered at  that  price,  (R.,  p.  40,)  and  this  have  given  a  profit  of  $35 
per  head.     McDowell  sold  to  Van  Vliet  for  $135. 

If  Mitchell  had  really  sustained  a  loss,  or  failed  to  make  a  profit, 
he  would  have  shown  all  the  facts,  to  enable  the  court  to  compute  the 
amount.  Instead  of  calling  men  to  swear  what  they  thought  would 
have  been  a  fair  profit,  he  would  have  called  those  of  whom  he  pur- 
chased, and  proved  what  he  actually  paid,  and  how  and  when,  and 
his  expenses  in  driving  and  keeping.  The  court  would  then  see  the 
difference  between  the  cost  to  him  and  the  amount  he  received.  It 
would  then  be  known  whether  he  made  or  lost,  and  how  much. 

But  if  he  lost,  he  has  no  claims  upon  the  United  States  to  have  the 
loss  made  up,  nor  to  be  provided  with  profits  at  the  expense  of  the 
treasury.  There  is  no  such  contract,  and  no  officer  of  the  govern- 
ment had  power  to  make  one.  Every  contractor  would  have  the  same 
right  to  have  profits  provided  for  and  paid  to  him.  Those  who  devote 
themselves  with  experience,  skill,  and  diligence  to  their  business, 
under  contracts,  would  have  claims  much  superior  to  him  who  plunges, 
without  experience,  into  a  new  business. 

In  this  case,  the  same  rules  of  law  must  be  applied  which  would 
control  between  individuals.  In  that  case,  there  is  no  possible  ground 
for  a  recovery. 

Ninth.  The  whole  agreement,  if  aiiy,  was  conxtrary  to  law,  and  both 
parties,  the  War  Department  and  Mitchdly  participating  in  the  iHegai 
acts,  no  action  can  be  maintained  upon  it. 

The  act  of  March  3,  1809,  (2  U.  S.  L.,  536,  §  5,)  provides  : 
**That  all  purchases  and  contracts  for  supplies  or  services,  which 
are  or  may  be  made  by  or  under  the  direction  of  either  the  Secretary 
of  the  Treasury,  the  Secretary  of  War,  or  Secretary  of  the  Navy, 
shall  be  made  either  by  open  purchase  or  by  previously  advertising 
for  proposals  respecting  the  same.'' 

This  act  has  been  repeatedly  construed  by  the  Attorney  General. 
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Mr.  Berrien  (2  Op.,  257)  held  that  when  immediate  delivery  was  not 
required  proposals  must  be  advertised  ;  and  **^when  immediate  deliv- 
ery is  necessary  to  the  wants  of  the  public  service,  the  article  re- 
quired must  be  obtained  by  open  purchase,  t.  e.,  at  places  where  arti- 
cles of  the  description  wanted  are  usually  bought  and  sold,  and  in 
the  mode  in  which  such  purchases  are  ordinarily  made  between  indi- 
viduals.'' 

Mr.  Grundy  held  the  same. — (3  Op.,  437.) 

Mr.  Gushing  gave  an  opinion  to  the  same  effect,  (6  Op.,  40,)  and 
expressly  reaffirmed  those  of  Messrs.  Berrien  and <Grunay. — (6  Op.,  99.) 

In  this  case  the  mules  were  not  wanted  until  in  April  and  May,  and 
there  was  abundant  time  for  advertising  for  proposals,  and  full  op- 
portunity for  open  purchase. 

On  the  9th  of  January,  1858,  Mitchell  and  Dorrissknew  that  mules 
would  be  wanted  in  the  spring. — (Letter  R.,  p.  51,  53.) 

The  Secretary  of  War,  as  early  as  February  17,  1858,  knew  that 
they  would  be  needed. — (See  CrerieralJeaup^  8  letter's,  R.,  p.  54;  Green^Sy 
p.  55.) 

The  Secretary  did  not  advertise  for  proposals,  nor  direct  or  permit 
the  purchase  in  open  market,  but  conformed  his  action  to  MitchelFs 
wishes,  to  buy  of  him  instead  of  doing  so  in  open  market.  The  whole 
proceeding  was  forbidden  by  statute,  and  the  transaction  is  null  and 
void,  and  no  action  can  lie  upon  it.  Both  Mitchell  and  the  Secretary 
knew  the  statute  forbid  the  purchase  in  the  manner  adopted  at  the 
request  of  the  former,  and  both  were  parties  to  the  wrong,  and  neither 
can  profit  by  such  violation  of  law. 

R.  H.  GILLET, 
United  States  Solicitor, 

Dated  29th  December,  1860. 


IN  THE  OOURT  OP  CLAIMS. 

March  6,  1861. 
David  D.  Mitchell  vs.  The  United  States. 

Hughes,  J.,  delivered  the  opinion  of  the  court. 

The  petition  states  that  the  claimant,  in  February,  1858,  knowing 
that  a  large  number  of  mules  for  the  service  of  a  projected  military 
expedition  to  Utah  would  be  needed  by  the  United  States  within  a 
short  time,  and  that  no  appropiation  of  money  by  Congress  for  the 
purchase  of  the  same  had  been  made,  proposed  to  the  Secretary  of 
War  to  sell  and  deliver  to  the  government,  at  Fort  Leavenworth,  in 
time  to  supply  the  wants  of  the  army,  one  thousand  mules,  and  to 
await  for  his  compensation,  at  a  fair  price,  the  making  of  the  neces- 
sary appropriation  by  Congress.  That  the  Secretary  of  War  *  •  ac- 
ceded" to  said  proposition,  and  ordered  Captain  Van  VHet,  the  quar- 
termaster at  Fort  Leavenworth,  to  buy  the  mules  of  the  claimant. 
That  he,  the  claimant,  delivered  nine  hundred  and  forty-six  mules 

Rep.  a  C.  281 8 


114  DAVID   D.   MITCHELL. 

under  the  contract,  which  were  accepted  and  received  by  Captain  Van 
Vliet.  That  Captain  Van  Vliet,  after  the  delivery  of  the  mules,  fixed 
the  prices  to  be  paid  therefor  at  such  rates  as  amounted  to  an  average 
price  of  one  hundred  and  sixty-five  dollars  per  head,  which  was  less 
than  the  fair  value  of  the  mules,  and  which  was  fixed  as  their  cash 
price,  but  was  paid  in  time  drafts,  subject  to  discount  sometimes  as 
high  as  ten  per  cent.  That,  by  the  contract,  petitioner  insists  Van 
Vliet  was  bound  to  fix  the  prices  in  advance  of  the  delivery,  which  he 
did  not  do,  but,  on  the  contrary,  fixed  them  afterwards.  That  peti- 
tioner, on  receiving  pay  at  the  rates  established  by  Van  Vliet,  pro- 
tested  in  writing  agafnst  the  same,  and  complained  to  the  Secretary 
of  War  of  the  **  gross  inadequacy"  thereof.  That  the  Secretary  of 
War,  at  the  instance  of  the  petitioner  and  others,  referred  the  busi- 
ness for  inquiry  to  a  board  of  three  oflScers,  a  majority  of  whom  re- 
ported that  the  prices  paid  were  inadequate,  and  recommended  that 
they  be  increased  up  to  $185  per  head  ;  while  a  minority  reported 
that  $175  would  be  enough,  and  recommended  its  payment.  That 
the  Secretary  followed  the  recommendation  of  the  minority  report, 
and  paid  an  additional  sum  sufficient  to  increase  the  price  received  to 
$175  per  mule.  That  this  was  accepted  under  protest,  and  with  leave 
to  sue  in  this  court  for  more.  That  petitioner  has  been  damaged  by 
reason  of  the  premises  not  less  than  $20,000.  Wherefore  he  brings 
his  suit  *'  to  recover  the  difference  between  what  he  has  received  and 
the  fair  and  reasonable  compensation  due  him  under  his  said  agree- 
ment.''— (Record,  pp.  1  to  5,  inclusive.) 

The  question  of  fact,  which  is  the  principal  subject  of  controversy 
in  the  case,  is,  what  was  the  fair  value  in  cash,  at  Fort  Leavenworth, 
of  the  mules  delivered  by  the  petitioner  ?  The  evidence  submitted 
on  this  point  is  so  contradictory  as  to  render  it  very  difficult  of  a  satis* 
factory  solution.  But,  in  view  of  the  case  stated  in  the  petition,  it 
seems  to  be  entirely  unnecessary  to  enter  upon  the  consideration  of 
the  evidence  and  the  decision  of  controverted  questions  of  fact.  It 
will  be  observed  that  the  petition  puts  the  case  expressl}'  upon  the 
ground  of  a  contract,  and  on  that  ground  alone ;  and  the  evidence 
•offered  by  the  claimant  is  relevant  to  the  allegations  in  his  petition. 

The  contract  described  is  one  upon  which  no  action  can  be  main- 
tained, for  the  reasons  following  : 

Section  five  of  the  act  of  Congress  of  March  3,  1809,  entitled  **An 
«Lct  further  to  amend  the  several  acts  for  the  establishment  and  regu* 
lation  of  the  Treasury,  War,  and  Navy  Departments,"  provides  *'that 
all  purchases  and  contracts  for  supplies  or  services,  which  are  or  may 
according  to  law  be  made  by  or  under  the  direction  of  either  the 
Secretary  of  the  Treasury,  the  Secretary  of  War,  or  the  Secretary  of 
the  Navy,  shall  be  made  either  by  open  purchase,  or  by  previously- 
advertising  for  proposals  respecting  the  same.''— (2  U.  S.  Statutes  at 
Large,  p.  536.) 

Attorney  General  Berrien  gave  an  opinion  upon  this  enactment  for 
the  direction  of  the  Secretary  of  the  Navy  in  August,  1829,  in  which, 
after  showing  how  the  law  stood  prior  to  its  passage,  he  says  :  *  *  It  is 
obvious,  then,  that  Congress  intended  by  the  act  of  1809  to  throw 
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additional  guards  around  this  subject  to  prevent  favoritism,  and  to 
give  to  the  United  States  the  benefit  of  competition  between  those 
who  were  disposed  to  render  the  services  or  furni£>h  the  supplies 
which  the  government  might  require."  And,  as  the  result  of  his 
examination,  he  lays  down  the  following  propositions  : 

'*1.  That  all  purchases  and  contracts  made  and  entered  into  by 
your  (the  Navy)  Department  must  be  so  made  and  entered  into  under 
your  direction. 

^'  2.  That  where  the  public  exigencies  do  not  require  the  immedi- 
ate delivery  of  the  articles  or  the  performance  of  the  service,  in  such 
cases  it  is  necessary  previously  to  advertise  for  proposal  respecting 
the  same. 

'*  3.  Where  inunediate  delivery  is  necessary  to  the  wants  of  the  pub- 
lic service  the  article  required  must  be  obtained  by  open  purchase  ; 
that  is,  by  purchase  at  the  places  where  articles  of  the  description 
wanted  are  usually  bought  and  sold,  and  in  the  mode  in  which  such 
purchases  are  ordinarily  made  between  individual  and  individual.'' — 
(Opinions  of  Attorneys  General,  vol.  2,  p.  257.)  Attorney  General 
Grundy  affirmed  the  opinion  of  Mr.  Berrien. — (Opinions,  vol.  3,  p. 
437.)  Attorney  General  Gushing  also  followed  the  opinion  of  Mr. 
Berrien,  and  pronounced  a  contract  for  hemp,  to  be  delivered  at  a 
future  day,  made  without  advertising  for  proposals,  void. — (Opinions, 
vol.  6,  p.  40.)  And  in  a  later  opinion  concerning  the  same  contract 
Mr.  Gushing  says  of  the  law  of  1809,  ''the  very  mischief  which  that 
law  proposed  to  remedy  was  private  contracts — ^that  is,  contracts  not 
advertised."— (Vol.  6,  p.  99.) 

That  the  contract  described  in  the  petition  in  this  case  is  in  viola- 
tion of  the  act  of  1809,  is  a  proposition  that  requires  no  argument  to 
support  it ;  but  the  petitioner's  counsel  say  that  this  contract  is  valid 
under  the  provisions  of  section  six  of  the  act  of  Congress  of  May  1, 
1820,  entitled  ''An  act  in  addition  to  the  several  acts  for  the  establish- 
ment and  regulation  of  the  Treasury,  War,  and  Navy  Departments.'' — 
(U.  S.  Statutes  at  Large,  vol.  2,  p.  567.)    The  section  reads  thus  : 

'  ^And  be  it  further  enacted,  That  no  contract  shall  hereafter  be  made 
by  the  Secretary  of  State,  or  of  the  Treasury,  or  of  the  Department 
of  War,  or  of  the  Navy,  except  under  a  law  authorizing  the  same,  or 
under  an  appropriation  adequate  to  its  fulfilment ;  and  excepting  also 
contracts  for  the  subsistence  and  clothing  of  the  army  or  navy,  and 
contracts  for  the  quartermaster's  department,  which  may  be  made  by 
the  Secretaries  of  those  departments." 

This  section  does  neither  conflict  with  nor  modify  the  act  of  1809, 
08  to  the  forms  to  he  observed  in  making  contracts^  or  the  manner  of  'jpro- 
ceeding  in  the  purchase  of  supplies  and  property. 

It  recoirnizes  the  power  of  the  Secretary  of  War  to  make  contracts 
for  sabsistence  and  clothiDg,  and  contracts  for  quartermaster' b  pur- 
chases,  without  an  appropriation  previously  made,  or  a  law  specially 
permitting  the  same  ;  but  does  not  prescribe  any  new  regulations, 
nor  change  the  old  ones,  so  far  as  the  mode  of  excuting  the  powers 
of  that  officer  is  concerned.  These  remained  as  already  settled  by  the 
previous  act  of  1809.     Indeed,  section  6  of  the  act  of  1820  does  not 
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even  confer  new  powers  on  the  War  Department,  but  excepts  certain 
of  those  already  existing  from  the  operation  of  a  prohibitory  enact- 
ment, and  that  is  all.  The  contract  relied  on  by  the  petitioner  is  one 
upon  which  no  action  can  be  maintained,  and  we  are  therefore  of 
opinion  that  he  is  not  entitled  to  relief. 


IN  THE  COURT  OF  CLAIMS. 

March  6,  A.  D.  1861. 
David  D.  Mitchell  vs.  The  United  States. 

scarburgh,  j. 

My  opinion  is,  that  the  petitioner  made  no  contract  directly  with 
the  Secretary  of  War  for  the  sale  of  mules.  The  Secretary,  in  his 
letter  of  March  25,  A.  D.  1858,  to  the  assistant  quartermaster  at  Fort 
Leavenworth,  merely  expressed  his  desire  that  the  latter  should  pro- 
cure one  thousand  mules  of  the  petitioner.  That  letter  was  designed 
only  to  authorize  the  purchase  of  that  number  of  mules  of  the  peti- 
tioner; but  the  purchase  was  to  be  made  by  the  assistant  quarter- 
master himself,  who  was  to  fix  the  rates  and  decide  upon  the  suitable- 
ness of  the  mules  when  offered.  A  large  number  was  oflfered  by  the 
petitioner,  from  which  nine  hundred  and  forty-six  were  selected  by 
the  assistant  quartermaster,  who  fixed  the  rates  at  $165  each.  The 
petitioner  was  at  full  liberty  to  accept  this  price  or  not,  just  as  he 
might  see  fit;  but  under  the  authority  of  the  Secretary's  letter,  he 
could  sell  only  at  the  rates  fixed  by  the  assistant  quartermaster. 
Consequently,  if  he  parted  with  his  mules,  he  would  be  bound  by 
those  rates.  He  alleges  that  before  he  was  informed  what  price 
would  be  given,  a  large  number  of  the  mules  had  been  delivered;  but 
it  is  wholly  immaterial  whether  this  allegation  be  true  or  not.  The 
contract  was  not  perfected  until  the  price  was  agreed  on;  and  although 
the  mules  may  have  previously  passed  into  the  possession  of  the 
United  States,  yet  the  title  had  not  passed,  and  such  possession  must 
have  been  restored  to  the  petitioner  if  he  had  seen  fit  to  demand  it. 
He  failed  to  make  such  demand.  Instead  of  requiring  the  redelivery 
of  the  mules,  he  accepted  the  price  fixed  by  the  assistant  quarter- 
master, at  the  same  time  merely  declaring  that  he  would  apply  for 
relief  at  Washington.  He  did  apply,  and  such  relief  as  the  Secretary 
deemed  just  has  been  granted  him.  But  the  transactions  at  Fort 
Leavenworth  were  obligatory  on  the  petitioner.  In  accepting  the 
price  offered  him  by  the  assistant  quartermaster,  he  parted  with  his 
property  at  that  price,  and  the  sale  was  thereby  completed.  The 
transaction  was  then  closed,  and  he  cannot  rightfully  demand  a  higher 
price.     My  opinion  is,  that  the  petitioner  is  not  entitled  to  relief. 
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JAMES    PRESTON    BECK,   ADMINISTRATOR    OF    PRESTON 

BECK,  Jr. 

[To  accompany  H.  R.  C.  C.  No.  109.] 


4,  1861. — Committed  to  a  Committee  of  the  Whole  House,  made  the  order  of 
the  day  for  to-morrow,  and  ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honoraJHe  the  Senate  and  House  qf  Bepresentatives  of  the  United 

States  in  Congress  assenMed : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

JAMES    PRESTON    BECK,   ADMINISTRATOR    OF    PRESTON 

BECK,  Jr.,  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Letters  of  administration  to  J.  P.  Beck — original  and  transla- 
tion— transmitted  to  the  House  of  Representatives. 

3.  Original  evidence  of  claimant  transmitted  to  the  House  of  Rep- 
resentatives; a  printed  copy  of  the  same  transmitted  to  the  Senate. 

4.  Evidence  filed  in  behalf  of  the  government. 

5.  Claimant's  brief. 

6.  United  States  solicitor' s  brief. 

7.  Opinion  of  the  court  allowing  claimant  $6,565. 

8.  Opinion  of  Judge  Scarburgh  dissenting  as  to  the  amoiyit  awarded. 

9.  Bill  for  the  relief  of  claimant,  allowing  him  si&  thousand  five 
hundred  and  sixty-five  dollars. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
_        -,     seal  of  said  court,  at  Washington,  this  third  day  of  December, 

LL.  S.J      ^    p     jgg^^ 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  (^  Claims. 
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united  states  court  of  claims. 
Preston  Beck  vs.  The  United  States. 

Petition. 

To  the  Court  of  Claims  : 

Your  petitioner,  Preston  Beck,  jr.,  surviving  partner  of  the  firm  of 
Brent  &  Beck,  consisting^  of  Robert  T.  Brent  and  your  petitioner,  who 
is  a  citizen  of  the  United  States,  and  a  resident  of  Santa  Fe,  in  the 
Territory  of  New  Mexico,  would  respectfully  state  to  the  court : 
That  on  the  12th  day  of  September,  1849,  the  said  Brent  &  Beck 
were  merchandising  in  Santa  Fe,  New  Mexico,  and  were  the  owners, 
absohitcly  and  in  their  own  right,  of  the  following  personal  property, 
to  wit:  ninetj'^-three  mules,  twenty  horses,  twenty  mares,  and  two 
jackasses,  making  in  all  one  hundred  and  thirty-four  head  of  animals, 
which  your  petitioner  avers  were  at  that  time  worth,  on  an  average , 
seventy -five  dollars  per  head,  making  the  total  value  of  said  animal 
eight  thousand  seven  hundred  and  ten  dollars.  Your  petitioner  fur- 
ther states  that  when  said  animals  were,  on  the  said  12th  day  of  Sep- 
tember, 1849,  within  the  county  of  Santa  Fe,  and  about  twelve  miles 
distant  from  the  town  of  Santa  Fe,  the  capital  of  said  Territory,  under 
the  care  of  the  herders  of  your  petitioner,  a  small  party  of  Indians, 
belonging  to  the  tribe  called  Navajoes,  then  at  peace  with  the  United 
States,  in  open  daylight,  with  force  and  violence,  took,  stole,  and 
carried  away  the  said  one  hundred  and  thirty-four  head  of  animals, 
of  the  value  aforesaid,  and  from  that  time  up  to  the  present  said  In- 
dians have  kept  and  detained  said  animals  from  your  petitioner,  and 
converted  them  to  their  own  use,  and  have  never  made  to  your  peti- 
tioner any  manner  of  compensation  for  the  same. 

Your  petitioner  further  states,  on  the  30th  day  of  June,  1834,  Con- 
gress passed  a  law  called  the  intercourse  act,  the  ITth  section  of  which 
act  reads  as  follows,  to  wit: 

'^And  be  it  further  enacted,  That  if  any  Indian  or  Indians,  belong- 
ing to  any  tribe  in  amity  with  the  United  States,  shall,  within  the 
Indian  country,  take  or  destroy  the  property  of  any  person  lawfully 
within  such  country,  or  shall  pass  from  the  Indian  country  into  any 
State  or  Territory  inhabited  by  citizens  of  the  United  States,  and  there 
take,  steal,  or  destroy  any  horse,  horses,  or  other  property  belonging 
to  any  citizen  or  inhabitant  of  the  United  States,  such  citizen  or  in- 
habitant, his  representative,  attorney,  or  agent,  may  make  application 
to  the  proper  superintendent,  agent,  or  sub-agent,  who,  upon  being 
furnished  with  the  necessary  documents  and  proofs,  shall,  under  the 
direction  of  the  President,  make  application  to  the  nation  or  tribe  to 
which  said  Indian  or  Indians  shall  belong  for  satisfaction;  and  if  such 
nation  or  tribe  shall  neglect  or  refuse  to  make  satisfaction  in  a  reason- 
able time,  not  exceeding  twelve  months,  it  shall  be  the  duty  of  such 
superintendent,  agent,  or  sub -agent,  to  make  return  of  his  doings  to 
the  Commissioner  of  Indian  Affairs,  that  such  further  steps  may  be 
taken  as  shall  be  proper,  in  the  opinion  of  the  President,  to  obtain 
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satisfaction;  and,  in  the  mean  time,  in  respect  to  the  property  so  taken, 
stolen,  or  destroyed,  the  United  States  guarantee  to  the  party  so  injured 
an  eventual  indemnification  :  Provided,  That  if  such  injured  party, 
his  representatives,  attorney,  or  agent,  shall  in  any  way  violate  any 
of  the  provisions  of  this  act.  by  seeking  or  attempting  to  obtain  pri- 
vate satisfaction  or  revenge,  he  shall  forfeit  all  claim  upon  the  United 
States  for  such  indemnification:  And  provided  also,  That  unless  said 
claim  shall  be  presented  within  three  years  after  the  comimssion  of 
the  injury,  the  same  shall  be  barred.  And  if  the  nation  or  tribe,  to 
which  such  Indian  ma}'  belong,  receive  an  annuity  from  the  United 
States,  such  claim  shall,  at  the  next  payment  of  the  annuity,  be  de- 
ducted therefrom  and  paid  to  the  party  injured;  and,  if  no  annuity  is 
payable  to  such  nation  or  tribe,  then  the  amount  of  the  claim  shall 
be  paid  from  the  treasury  of  the  United  States:  Provided,  Nothing 
herein  contained  shall  prevent  the  legal  apprehension  and  punishment 
of  any  Indians  having  so  offended.'^ — (See  4  vol.  St.  at  Large,  page 
729.) 

Your  petitioner  further  states,  that  he  fully  complied  with  all  the 
requirements  of  the  said  section  of  said  act  by  filing  with  the  super- 
intendent of  Indian  affairs,  about  August,  1851,  the  petition  of  the 
said  Robert  T.  Brent  &  Preston  Beck,  duly  sworn  to,  stating  that  they 
were  citizens  of  the  United  States,  and  residents  of  Santa  Fe  county, 
New  Mexico;  that  a  party  of  Navajoe  Indians,  then  at  amity  with  the 
United  States,  had  entered  into  Santa  Fe  county,  in  the  Territory  of 
New  Mexico,  and  in  the  daytime  stolen  and  taken  away  one  hundred 
and  thirty-four  animals,  of  the  value  of  eight  thousand  seven  hundred 
and  ten  dollars;  that  neither  they,  their  representatives,  attorney,  or 
agent,  had  in  any  way  violated  any  of  the  provisions  of  said  act,  by 
attempting  to  seek  private  satisfaction  and  revenge  from  said  tribe  of 
Indians  for  said  loss,  nor  had  your  petitioner  received  any  payment 
or  indemnification  for  said  property  from  any  source,  and  praying  that 
such  steps  might  be  taken  under  said  act  as  would  secure  to  your 
petitioners  an  eventual  indemnification  for  said  loss;  and  your  peti- 
tioners also,  along  with  said  petition  to  said  superintendent  of  Indian 
affairs,  presented  proof,  under  oath  of  two  credible  witnesses,  Alex- 
ander Duvall  and  Isidro  Montilla,  of  the  truth  of  the  facts  set  forth 
in  said  petition. 

Your  petitioner  further  states,  that  after  the  making  out  and  filing 
of  said  petition  and  proof  with  the  superintendent  of  Indian  affairs,  to 
wit,  in  November,  1852,  his  said  partner,  Robert  T.  Brent,  was  killed 
by  the  Indians  in  travelling  from  El  Paso  to  Santa  Fe,  and  your  peti- 
tioner, Preston  Beck,  surviving  partner,  is  the  only  person  now  in- 
terested in  said  claim,  and  the  entire  legal  interest  in  said  claim  is 
now  vested  in  him. 

Your  petitioner  further  states,  that  the  facts  above  set  forth  will 
more  fully  appear  by  reference  to  his  petition  and  proof,  which  now 
is,  or  ought  to  be,  in  the  hands  of  the  Commissioner  of  Indian  Affairs, 
to  which  reference  is  made. 

Your  petitioner  further  states,  that  the  reasonable  time,  not  exceed- 
ing  twelve   months,    allowed   the  superintendent  of  Indian  afi'airs, 
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under  the  direction  of  the  President,  to  obtain  satisfaction  for  said 
loss,  has  long  since  expired,  and  the  faith  of  Congress  is  pledged  by 
said  law  to  grant  your  petitioner  an  eventual  indemnification. 

Your  petitioner  further  avers,  that  there  has  never  been  granted  or 
paid  to  said  tribe  of  Indians,  since  said  loss  occurred,  any  annuity, 
and  hence  there  was  no  fund  out  of  which  the  claim  of  your  petitioner 
could  be  paid.  Your  petitioner  therefore  avers  that  said  claim  is 
payable,  and  by  law  is  provided  to  be  paid,  out  of  the  Treasury  of  the 
United  States. 

Your  petitioner  further  states,  there  has  been  no  legislation  upon 
the  subject  of  said  claims  by  Congress,  except  section  8th  of  an  act 
of  Congress  approved  August  18,  1856,  which  is  as  follows,  to  wit: 

**  jBe  it  further  enacted,  That  the  Secretary  of  the  Interior  be  au- 
thorized and  required  to  cause  an  investigation  to  be  had  of  the 
claims  for  depredations  by  the  Indians  in  the  Territory  of  New  Mexi- 
co, that  may  have  been  heretofore  made  and  filed  in  the  Department 
of  the  Interior,  and  report  to  the  next  session  of  Congress,  or  as 
soon  as  practicable,  the  facts  in  each  case,  and  particularly  enume- 
rating such  as  come  within  the  provisions  of  the  intercourse  law,  and 
for  which,  in  his  opinion,  indemnity  should  be  provided  by  Congress  : 
Provided,  That  nothing  herein  contained  shall  be  construed  to  bind 
the  United  States'to  make  payment  of  said  claims.'' — (See  Statutes  at 
Large,  Ist  session  34th  Congress,  section  6,  page  81.) 

Your  petitioner  further  states,  that  the  various  superintendents  of 
Indian  affairs  in  the  Territory  of  New  Mexico  have  been  satisfied  of 
the  justice  of  said  claim,  and  the  various  Commissioners  of  Indian 
Affairs  have  solicited  Congress  to  appropriate  funds  for  the  payment 
of  such  losses,  but,  from  causes  unknown  to  your  petitioner,  it  has 
hitherto  been  neglected.  Your  petitioner  therefore  asks  the  court  to 
consider  his  case,  and,  if  in  accordance  with  law  and  justice,  to  re- 
port a  bill  in  his  favor  for  the  sum  of  eight  thousand  seven  hundred 
and  ten  dollars,  in  order  that,  under  the  provisions  of  said  act  of 
Congress,  he  may  obtain  indemnity  out  of  the  treasury  of  the  United 
States. 

All  of  which  is  respectfully  submitted. 

JOHN  S.  WATTS, 
(Santa  Fe,  New  Mexico,) 
Attorney  for  Claimant. 


Territorio  de  Nuevo  Mexico,  Condado  de  Santa  Fe : 

Por  cuanto  John  B.  Grayson  h&  hecho  su  resignacion  de  admiuis- 
trador  de  los  bienos  del  finado  Preston  Beck,  el  joven,  la  cual  ha  sido 
admitida  por  la  honorable  corte  do  pruebas  del  condado  de  Santa 
Fe  en  el  Territorio  de  Nuevo  Mexico  :  Y  por  cuanto  James  Preston 
Beck  ha  hecho  aplicacion  a  dicha  corte  para  obtener  letras  de  adrain- 
istracion  de  los  bienes  de  dicho  finado  y  preetado  el  debido  juramento 
y  dado  las  fianzas  requeridas  por  la  ley  para  el  fiel  cumplimiento  de 
sus  deberes  como  tal  administrador;  por  to  tanto  : 
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El  Honorable  Anastacio  Sandoval,  Juez  de  Pruebas  en  y  por  el 
condado  de  Santa  Fe  en  dicho  Territorio  ha  nombrado  y  por  estas 
presentee  nombra  y  declara  al  dicho  James  Preston  Beck  a  hora  reci- 
dente  de  dicho  condado  y  Territorio,  administrador  legal  de  todos  los 
bienes,  propiedades,  dinieros,  creditos  y  derechos  del  finado  Preston 
Beck,  el  joven,  en  este  Territorio :  Enteudido  que  el  dicho  adminis- 
trador de  be  dar  cuenta  de  ellos  k  esta  corte  cada  un  ano  hasta  la  con- 
clucion  de  su  administracion  como  requerido  por  la  ley  6  por  orden 
de  esta  corte  6  cuales  quiera  otra  corte  terriendo  jurisdiccion  en  el 
asunto. 

En  testimonio  de  lo  cual  pongo  mi  nombre  y  el  sello  de  la 
[SELLA.]  corte  de  pruebas  de  dicho  condado  en  Santa  Fe,  de  Nuevo 
Mexico,  hoy  el  dia  17  de  Abril,  del  A.  D.  1860. 

FACUNDO  PINO, 
Esb^o  de  la  Corte  de  Pruebas. 

En  registrado  por  mi  hoy  el  dia  17  de  Abril,  A.  D.  1860. 

FACUNDO  PINO, 
EaVo  de  la  Corte  de  Prv/ebas. 

Territorio  de  Nuevo  Mexico,  Condado  de  Santa  Fe : 

Y6,  Facundo  Pino,  escribano  de  la  corte  de  pruebas  del  condado 
de  Santa  F6  en  el  Territorio  de  Nuevo  Mexico  : 

Certifico  que  las  antecedentes  letras  de  administracion  son  una 
copia  fiel  y  completa  sacadas  del  registro  que  se  haya  en  la  oficina  de 
mi  cargo. 

En  testimonio  de  lo  cual  pongo  mi  nombre  y  el  sello  de  la 
[L.  8.]  corte  de  pruebas  de  dicho  condado  en  Santa  Fe,  de  Nuevo  Mex ' 
ico,  hoy  el  dia  dos  de  Octubre,  Ano  del  Senor  de  1860. 

FACUNDO  PINO, 
EsVo  de  la  Corte  de  Pruebas. 


[TranBlation.] 

Territory  op  New  Mexico,  County  of  Santa  Fe : 

Whereas  John  B.  Grayson  has  filed  his  resignation  of  administra- 
tor of  the  goods  of  Preston  Beck,  junior,  deceased,  which  has  been 
accepted  by  the  honorable  probate  court  of  the  county  of  Santa  Fe 
and  the  Territory  of  New  Mexico  ; 

And  whereas  James  Preston  Beck  has  made  application  to  said 
court,  in  order  to  obtain  letters  of  administration  upon  the  goods  of 
said  deceased,  and  taken  the  proper  oath,  and  given  the  securities 
required  by  law  for  the  faithful  discharge  of  his  obligations  as  such 
administrator  ;  therefore — 

The  Honorable  Anastacio  Sandoval,  probate  judge  in  and  for  the 
county  of  Santa  Fe,  in  said  Territory,  has  appointed,  and  by  these 
pro:«ents  appoints  and  declares  said  James  Preston  Beck,  now  a  resi- 
dent of  said  county  and  Territory,   legal  administrator  of  all  the 
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goods,  property,  money,  eflfects,  and  rights  of  Preston  Beck,  junior, 
deceased,  in  this  Territory. 

It  being  understood  that  the  said  administrator  shall  give  an 
account  of  them  to  this  court  every  year,  until  the  conclusion  of  his 
administration,  as  required  by  law,  or  by  order  of  this  court,  or  what- 
ever other  court  may  have  jurisdiction  in  the  matter. 

In  testimony  of  which  I  place  my  name  and  the  seal  of  the 
[L.  s.]  probate  court  of  said  county  of  Santa  Fe,  in  New  Mexico,  this 
the  nth  day  of  April,  1860. 

FACUNDO  PINO, 
Cleric  €f  the  Probate  Court, 

Recorded  by  me  this  17th  day  of  April,  1860. 

FACUNDO  PINO, 
Clerk  of  the  Probate  Court, 

Territory  op  New  Mexico,  County  of  Santa  Fe  : 

I,  Facundo  Pino,  clerk  of  the  probate  court  of  the  Territory  of  New 
Mexico,  in  the  county  of  Santa  Fe,  certify  that  the  foregoing  letters 
of  administration  are  a  true  and  complete  copy,  taken  from  the  records 
which  are  in  the  office  under  my  care. 

In  testimony  of  which  I  place  my  name  and  the  seal  of  the 
[L.  s.]  probate  court  in  the  county  of  rianta  Fe  and  Territory  of  New 
Mexico,  this  2d  day  of  October,  1860. 

FACUNDO  PINO, 
Clerk  of  the  Probate  Court. 


Territory  of  New  Mexico, 

County  of  Santa  Fe^  88: 

On  this  6th  day  of  August,  A.  D.  1857,  personally  came  Isidro 
Montolla,  Alexander  Duval,  George  H.  Estes,  J.  L.  Collins,  the  wit- 
nesses within  named,  and  after  having  been  first  sworn  to  tell  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  the  questions  con- 
tained in  the  within  depositions  were  written  down  by  the  commis- 
sioner and  then  proposed  by  him  to  the  witness  ;  and  the  answers 
thereto  were  written  down  by  the  commissioner,  in  the  presence  of 
the  witness,  who  then  subscribed  the  deposition  in  the  presence  of 
the  commissioner.  The  deposition  of  Isidro  Montolla,  Alexander 
Duval,  George  H.  Estes,  J.  L.  Collins,  taken  at  the  request  of  Preston 
Beck,  jr.,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States,  now  pending  in  the  Court  of  Claims,  in  the  name  of 
Preston  Beck,  jr.  The  adverse  party  was  notified,  did  not  attend, 
and  did  not  object. 

A.  DE  MARLE,  Commissioner* 


JAMES  PEESTON  BECK.  1 

Fees  of  witness 11  75 

Commissioner's  fees 8  65 

Marshal's  fees 5  50 


15  90 


Witness  my  hand  and  seal  of  office. 

A.  DE  MARLE,  Commissioner, 
And  Clerk  U.  8,  D.  C.  Ist  Judicial  district  of  New  Mexico. 


IN  THE  COURT  OF  CLAIMS. 

Deposition  of  Isidro  MontoUa. 

United  States  of  America,   Territory  of   New  Mexico,  first  judicial 

district. 

Pbeston  Beck,  Jr., 

vs. 
The  United  States. 

Depositions  taken  in  Santa  Fe,  in  the  above  styled  case,  according 
to  the  notice  annexed. 

Isidro  Montolla,  being  duly  sworn,  deposeth  and  says: 

My  name  is  Isidro  Montallo  ;  occupation,  farmer  ;  age  57  years  ; 
residence,  Santa  Fe  for  the  past  year.  I  have  no  interest,  direct  or 
indirect,  in  the  claim  of  Preston  Beck,  jr.  vs.  The  United  States,  and 
I  am  not  related  in  any  degree  to  the  claimant. 

1st  question.  State  what  you  know  about  the  running  off  of  the 
mules  and  animals  of  Preston  Beck  and  Brendt,  in  the  year  1849, 
by  the  Indians  ? 

Answer.  I  know  that  in  the  year  1849,  in  September,  about  the 
10th  or  12th  day  of  the  month,  I  was  coming  from  my  ranch  in  the 
rito,  and  when  I  came  on  the  mesa,  my  mule,  which  I  was  riding, 
discovered  the  Indians  and  stopped.  I  perceived  then  ten  or  twelve 
Navajoe  Indians  on  the  mesa,  and  watching  the  herd  of  mules  and 
animals.  One  had  his  bow  in  his  hand,  and  his  arrow  drawn.  The 
Indians  were  then  about  one  hundred  and  fifty  yards  from  the  herd 
of  mules.  One  of  the  Indians  rode  up  and  attacked  me  ;  we  scuffled 
on  horseback,  and  the  Indian  fell.  Another  Indian  then  rode  up  and 
shot  at  me,  and  wounded  me  through  the  side  ;  and  whilst  I  was  de- 
fending myself  another  Indian  rode  up  and  shot  me  through  the  back 
of  the  neck  with  his  arrow  ;  (here  witness  shows  the  place  and  scar 
on  the  back  of  his  neck;)  and  another  Indian  then  came  up  with  a 
lance  and  struck  at  me.  I  fell  from  the  mule  and  laid  on  my  face  on 
the  ground,  and  thought  I  had  to  die  ;  at  the  same  time  I  thought  it 
would  be  the  best,  so  that  the  Indians  believed  I  was  dead.  They 
had  a  talk  over  me;  and  I  believe  they  left  me  because  they  thought 
I  was  dead,  and  went  to  catch  the  mule  which  I  was  riding.     A  little 
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while  afterwards  I  got  up  to  hide  In  a  little  caSon  near  by  ;  then  I 
looked  around  and  saw  the  Indians  surrounding  and  collecting  the 
mules  and  animals.  I  think  there  were  about  a  hundred  head.  I 
remained  there  until  two  Americans  came  up ;  one  of  them  was  Rob- 
ert Brendt,  who  was  killed  afterwards  in  the  Jornada.  The  Indians 
had  gone  off  with  the  mules  and  animals  when  those  two  Americans 
arrived.  The  Indians  drove  off  the  animals  in  the  direction  of  the 
JNavajoe  country,  crossing  the  Rio  Grande  about  Cochiti ;  there  they 
killed  a  burro,  as  I  learned  afterwards.  The  two  Americans  took 
their  knives  and  cut  the  arrow  out  of  my  neck,  left  me  because  I  was 
unable  to  ride,  and  went  up  to  the  houses  to  give  information  to  my 
friends  and  family,  whom  I  met  coming  after  me.  I  had  three 
wounds  ;  one  with  the  arrow  through  the  neck,  one  with  a  gunshot 
through  the  side,  and  one  with  a  lance  through  the  shoulder.  I  have 
given  once  before  my  testimony  in  this  matter,  but  I  do  not  remem- 
ber how  many  years  ago.  I  saw  the  mules  and  animals  distinctly, 
but  did  not  get  near  enough  to  them  to  give  an  exact  account.  I 
recognized  a  band  of  mares  in  the  herd,  and  a  burro  which  these 
Americans  had  purchased  before  from  the  priest  Fernando  Orriz. 
The  two  Americans  came  a  few  days  afterwards  to  my  house  to  see 
me,  but  did  not  return  the  same  day  where  they  had  left  me  when  I 
was  wounded. 

2d  question.  State  if  you  know  any  other  matters  relative  to  the 
claim  in  question  ? 

Answer.  I  do  not ;  but  I  can  state  that  the  taking  of  the  animals 
by  the  Indians,  took  place  on  the  mesa  about  twelve  or  fifteen  miles 
distant  from  the  city  of  Santa  Fe,  in  the  direction  from  Santa  Fe  to 
Peiia  Blanca. 

YSIDRO  MONGOLLA. 

Sworn  to  and  subscribed  before  me  this  6th  day  of  August, 
A.  D.  1857. 

AUGUSTUS  DE  MARLE, 

Gommisaioner. 


Deposition  of  A.  DuvaU. 


Alex.  Duval,  being  duly  sworn,  deposeth  and  says:  My  name  is 
Alexander  Duval;  occupation,  a  merchant  and  sutler  of  the  United 
States  troops  at  Fort  Thorn;  36  years  of  age;  my  place  of  residence 
for  last  year,  Santa  Barbara,  (Fort  Thorn,)  in  New  Mexico.  I  was 
interested  in  the  stock  in  question  with  Robert  Brendt,  but  not  with 
Preston  Beck,  jr. ;  and  I  am  not  related  to  the  claimant  in  any  degree 
whatsoever. 

Ist  question.  State  who  composed  the  firm  of  Beck  &  Brendt  in 
the  year  1849. 

Answer.  Preston  Beck,  jr.,  and  Robert  T.  Brendt  were  of  that  firm. 

2d  question.  State  when  Robert  T.  Brendt  died. 
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Answer.  He  was  killed  by  the  Indians  in  the  Jornada  on  or  about 
the  Ist  day  of  December,  1851. 

3d  question.  State  what  you  know  about  the  Indians  running  off 
mules  and  animals  belonging  to  the  firm  of  Beck  &  Brendt  in  the 
year  1849. 

Answer.  On  or  about  the  12th  of  September,  1849,  Beck  &  Brendt 
left  my  house,  in  Pena  Blanca,  to  come  by  where  the  herd  of  their 
animals  and  stock  were  ;  about  10  o'clock  that  night  a  Mexican  came 
as  an  express  from  them  to  me,  informing  me  that  the  Navajoes  had 
taken  their  stock,  and  directing  me  to  get  a  party  and  pursue  them. 
I  got  a  party  of  Mexicans  and  Pueblo  Indians,  followed  up  the  Rio 
del  Norte  until  I  struck  the  trail  where  they  crossed  the  river,  and  fol- 
lowing the  trail  up  to  the  mountains  due  west  for  the  Navajoe  country. 
I  found  two  mules,  one  mare  and  colt  lanced  and  dead,  and  arrows  stick- 
ing in  them,  said  to  be  Navajoe  arrows  by  the  Mexicans  and  Pueblo 
Indians  who  were  with  me.  Three  miles  further  on  the  trail  I  found 
a  jackass  dead  with  four  arrows  sticking  in  him ;  and  about  ten  miles 
further  it  appeared  of  no  use  to  follow  them  any  further,  and  we 
turned  back.  The  animals  which  we  found  dead  belonged  to  Beck  & 
Brendt  I  had  branded  them  myself  whilst  the  herd  was  in  my 
charge. 

2d  question.  State,  as  near  as  you  can,  of  what  number  and  kind 
the  herd  carried  off  by  the  Navajoes  consisted  ? 

Answer.  About  eighty  mules,  sixteen  mares,  and  a  few  horses,  colts, 
and  two  jackasses. 

3d  question.  Stftte  what  they  were  worth  at  an  average  price 
round. 

Answer.  About  $75  a  head.  One  was  a  proof  jack,  for  which  I  was 
offered  $300. 

4th  question.  How  far  was  the  herd  of  animals  from  Santa  Fe  when 
they  got  run  off  by  the  Indians? 

Answer.  About  twelve  miles,  and  between  Santa  FS  and  Pena 
Blanca. 

5th  question.  How  did  you  know  that  the  Indians  were  Navajoes  ? 

Answer.  I  followed  them  right  into  the  Navajoe  country.  The  ar- 
rows found  in  the  animals  were  recognized  by  Mexicans  and  Pueblos 
as  Navajoe  arrows,  and  the  Indians  crossed  the  Rio  Grande  where  it 
was  known  for  the  crossing  of  the  Navajoes  of  the  Rio  Grande.  The 
father  of  one  of  the  men  I  had  with  me  had  been  killed  there  by  a 
Navajoe  when  in  pursuit  of  stock  stolen  by  tlie  Navajoes.  I  am  not 
certain  whether  or  not  I  have  given  formerly,  any  declaration  on  this 
subject  ? 

6th  question.  State  whether  or  not  you  know  any  other  matter 
relative  to  the  claim  in  question? 

Answer.  I  do  not,  except  that  I  saw  the  man  Isidro  Montrya  two 
days  after  when  he  had  been  shot  by  the  Indians,  and  I  saw  the 
wound  where  he  had  been  shot  in  the  neck  with  an  arrow.  And  I 
believe  the  Pueblo  Indians  stated  that  there  were  about  eight  Nava- 
joes on  foot  with  the  stock,  and  we  could  see  the  tracks  in  the  sand 
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where  they  crossed  the  river;  how  many  were  mounted  I  do  not 
know. 

And  further  deponent  says  not. 

ALEXANDER  DUVALL. 

Sworn  to  and  subscribed  before  me  this  6th  day  of  August,  A.  D. 
1857. 

A.  DE  MARLE,  Commissioner. 


Deposition  of  G.  H.  Estes, 

George  H.  Estes,  duly  sworn,  deposeth  and  says: 

My  name  is  George  H.  Estes;  occupation,  a  merchant;  38  years  of 
age;  my  residence  for  last  year,  Santa  Fe;  have  no  interest,  neither 
directly  nor  indirectly  in  this  claim;  and  I  am  not  related  to  the 
claimant  in  any  degree. 

1st  question.  Did  you  know,  in  the  year  1849,  a  firm  styled  Beck 
&  Brendt,  and  who  composed  that  firm. 

Answer.  I  did.  It  was  composed  of  Preston  Beck,  jr.,  and  Robert 
T.  Brendt. 

2d  question.  Do  you  know  that  that  firm  lost  any  animals,  driven 
oflFby  Indians,  in  the  year  1849? 

Answer.  In  the  month  of  September,  1849,  about  the  middle  of 
the  month,  I  was  standing  before  my  door  in  Santa  Fe  when  Beck 
&  Brendt  came  in,  apparently  in  haste,  and  upon  my  question  what 
was  the  matter,  said  that  their  stock  had  been  run  off  from  the  mesa, 
where  they  had  been  herded,  about  twelve  miles  west  of  Santa  Fe 
and  on  the  road  to  Pefia  Blanca.  And  that  same  evening  they  got 
up  a  small  party  in  pursuit  of  the  Indians;  they  returned,  and  I 
learned  that  they  had  not  been  successful,  but  saw  some  of  their  ani- 
mals laying  on  the  road  killed  by  Indians. 

2d  question.  What  was  the  average  price  of  animals  at  that  time? 

Answer.  Mules  were  worth  upon  an  average,  per  head,  seventy -five 
dollars;  extra  lots  more. 

4th  question.  Had  you  seen  the  herd  of  mules  in  question;  and 
what  class  of  mules  were  they  ? 

Answer.  I  had  seen  them,  and  consider  them  a  good  average  lot  of 
mules. 

3d  question.  State  whether  or  not  you  know  of  any  other  matter 
relative  to  the  claim  in  question. 

Answer.  I  do  not.  I  know  that  Robert  T.  Brendt  got  killed  in  the 
year  1851  by  the  Indians;  I  believe  it  was  in  the  latter  part  of  1851, 
on  the  road  from  Santa  Fe  to  El  Paso,  in  the  Jornada  del  Muerte. 

And  further  deponent  says  not. 

GEORGE  H  ESTES. 

Sworn  to  and  subscribed  before  me  this  6th  day  of  August,  A.  D. 
1857. 

A.  DE  MARLE,  Commissionei\ 
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Deposition  of  J,  L.  Collins. 

James  L.  Collins,  being  duly  sworn,  deposeth  and  says: 

My  name  is  James  L.Collins;  occupation,  superintendent  of  Indian 
affairs  for  the  Territory  of  New  Mexico;  age,  57  years;  residence  for 
the  past  year,  Santa  Fe,  New  Mexico;  I  have  neither  directly  nor 
indirectly,  any  interest  in  this  claim;  and  I  am  in  no  degree  related 
to  the  claimant. 

1st  question.  Were  you  present  when  the  treaty  between  the 
United  States  and  the  Navajoe  Indians  was  made  by  Brevet  Lieuten- 
ant Colonel  John  M.  Washington,  military  and  civil  governor  ? 

Answer.   I  was. 

2d  question.  At  what  place  and  when  was  that  treaty  made  ? 

Answer.  It  was  made  at  the  canon  Chelle,  in  the  Navajoe  country, 
on  the  9th  day  of  September,  A.  D.  1849;  my  name  stands  as  one  of 
the  witnesses  to  the  treaty. 

3d  question.  Do  you  know  by  yourself,  or  report,  that  the  firm  of 
Beck  &  Brendt  lost  any  stock,  driven  off  by  the  Navajoes,  in  the  year 
A.  D.  1849? 

Answer.  I  remember  by  the  common  report  at  that  time,  in  the 
month  of  September,  after  or  about  the  time  when  we  arrived,  hav- 
ing made  the  mentioned  treaty.    . 

4th  question.  What  was  the  general  rjange  of  prices  for  mules  in 
that  year  ? 

Answer.  About  sixty  to  eighty  dollars  per  head. 

5th  question.  Do  you  know  any  other  matter  of  importance  con- 
nected with  this  claim  in  question  ? 

Answer.  I  do  not  recollect  any. 

And  further  deponent  says  not. 

J.  L.   COLLINS. 

Sworn  to  and  subscribed  before  me  this  8th  day  of  August,  A.  D. 
1857. 

A.  DE  MARLE,  Commissioner. 


Report  of  J.  8,  Calhoim, 


Executive  Departmeni, 
Santa  Fe,  New  Mexico,  January  28,  1852. 

Sir:  I  herewith  transmit  to  you  a  note  addressed  to  me  by  Messrs. 
Brent  &  Beck,  of  this  city,  together  with  a  claim  for  losses  sustained 
on  account  of  depredations  committed  by  Indians,  which  I  submit  to 
you  for  whatever  action  you  may  be  pleased  to  take  upon  it. 

In  conclusion,  I  beg  to  urge  upon  you  to  repudiate  such  claims  at 
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once,  or  to  adopt  some  means  by  which  they  may  be  promptly  ad- 
justed. 

Yours,  respectfully, 

J.  S.  CALHOUN, 
Superinteruient  Indian  Affairs. 
Hon.  Luke  Lea, 

CommW  Ind.  Affairs^  Washington  ciiy,  D.  C. 


Brent  dk  Beck  to  Superintendent  Calhoun, 

Santa  Ffi,  November  29,  1851. 

Sir:  Enclosed  please  find  our  claim,  with  the  proof  in  support  of 
it,  for  the  loss  of  134  animals  stolen  from  us  by  the  Navajoe  Indians 
in  September,  1849,  a  few  days  after  the  treaty  of  peace  with  them. 
The  claim  for  payment  for  this  property  is  based  upon  the  fourteenth 
section  of  the  act  of  Congress  of  June  30,  1834.  We  think  this  claim 
falls  within  the  provisions  of  that  section,  and  presume  the  loss  of 
property  is  proven  to  your  satisfaction,  but  if  not,  other  evidence  can 
be  given.  You  will  do  us  the  favor  to  call  attention  to  this  claim  at 
your  earliest  convenience,  so  that  it  may  be  in  the  way  of  adjustment. 
Very  respectfully  yours,  Ac, 

BRENT  &  BECK. 
His  Excellency  Jambs  S.  Calhoun, 

SupH  Ind.  Affairs  in  the  Territory  of  New  Mexico. 


Affidavit  of  Brent  &  Beck. 

Territory  op  New  Mexico, 

County  of  SanJta  Fe,  to  wii: 

Robert  T,  Brent  and  Preston  Beck,  citizens  of  the  United  States, 
and  inhabitants  of  the  Territory  of  New  Mexico,  and  residents 
of  the  city  of  Santa  F5,  and  partners  in  business,  trading  under  the 
name  and  style  of  Brent  A  Beck,  would  respectfully  state  to  your 
excellency,  as  such  superintendent  of  Indian  affairs  in  and  for  said 
Territory,  that  on  the  12th  day  of  September,  1849,  they  were  the 
joint  owners  of  about  one  hundred  and  thirty-five  head  of  animals , 
consisting  of  mules,  horses,  mares,  and  jackasses,  of  the  average 
value,  of  sixty- five  dollars  per  head,  which  said  mules,  horses,  mares, 
and  jackasses  were,  on  the  day  and  year  aforesaid,  at  the  grazing 
camp  of  the  said  Brent  &  Beck,  in  said  Territory  of  New  Mexico, 
about  ten  miles  distant  from  the  city  of  Santa  Fe,  and  the  said  one 
hundred  and  thirty-five  head  of  mules,  horses,  mares,  and  jackasses 
were,  on  the  said  12th  day  of  September,  1849,  forcibly  and  without 
the  consent  of  the  said  Brent  &  Beck,  and  in  spite  of  the  efforts  of 
three  or  four  men  in  charge  of  said  property,  stolen,  taken,  and  drove 
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off  by  a  party  of  Indians,  about  sixteen  in  number,  belonging  to  a 
tribe  of  Indians  called  *' Navajoes,''  the  said  tribe  of  Indians  then 
being  at  amity  with  the  United  States.  Said  Brent  &  Beck  would 
iiirther  state  that  they  have  in  no  way  sought  or  attempted  to  obtain 
private  satisfaction  or  revenge  from  said  tribe  of  Navajoe  Indians  for 
or  on  account  of  the  loss  of  said  property,  and  have  never  reclaimed 
said  property  from  said  Indians,  nor  any  part  thereof,  except  one 
mule,  nor  have  they  obtained  from  said  tribe  of  Indians  any  satisfac- 
tion, payment,  or  indemnity  for  said  property,  so  as  aforesaid  stolen, 
taken,  and  drove  away  by  the  said  Navajoe  Indians.  Said  Brent  & 
Beck,  in  support  of  the  above  facts,  refer  your  excellency,  the  super- 
intendent of  Indian  Affairs,  to  the  accompanying  proof,  and  respect- 
fully solicit  your  excellency  to  take  such  steps  in  regard  to  said  loss 
of  property  as  will  indemnify  them  by  enforcing  payment  thereof 
from  said  tribe  of  Navajoe  Indians  in  a  reasonable  time;  or,  in  the 
event  of  failing  to  obtain  said  indemnity  for  said  property  from  said 
tribe  in  a  reasonable  time,  then  to  take  such  steps  in  the  premises  as 
will  secure  the  payment  for  said  property  so  lost,  out  of  the  treasury 
of  the  United  States,  in  accordance  with  the  provisions  of  the  acts  of 
Congress  in  such  cases  made  and  provided. 

BRENT  &  BECK. 
His  Excellency  James  S.  Calhoun, 

Suj?  t  Ind.  Affairs  in  the  Territory  of  New  Mexico. 

TEBRrroBY  OP  New  Mexico, 

County  cf  Santa  JFe,  to  wit : 

Personally  appeared  before  me,  Lemuel  I.  Augney,  a  justice  of  the 
peace  in  and  for  the  county  of  Santa  Fe,  Territory  aforesaid,  the 
above-named  Robert  T.  Brent  and  Preston  Beck,  and  upon  oath  state 
that  the  matters  and  things  in  the  foregoing  petition,  so  far  as  stated 
from  their  own  knowledge,  are  true  in  substance  and  in  fact,  and,  so 
far  as  stated  from  the  information  of  others,  they  believe  them  to  be 

true. 

R.  W.  BRENT. 

Subscribed  and   sworn  to  before  me  this  13th  day  of  September, 

1851. 

LEMUEL  L  AUGNEY, 

Justice  of  the  Peace. 


Affidavit  of  Alexander  DuvaE. 

TEBRiroRY  OP  New  Mexico, 

County  of  Santa  Fe,  to  tint : 

Personally  appeared  before  the  undersigned,  a  justice  of  the  peace 
in  and  for  the  county  of  Santa  F^,  Alexander  Duvall,  of  lawful  age, 
and  upon  his  oath  states  that  he  is  personally  well  acquainted  with 
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Robert  T.  Brent  and  Preston  Beck,  who  have  presented  the  foregoing 
petition  to  his  excellency  James  S.  Calhoun,  superintendent  of  Indian 
aflfairs  in  the  Territory  of  New  Mexico,  for  the  payment  for  the  loss 
of  stock.  Said  affiant  further  states  that  he  knows  that  the  said 
Brent  &  Beck,  on  or  about  the  12th  day  of  September,  1849,  had 
at  their  grazing  camp,  about  ten  miles  from  Santa  F6,  in  said  Terri- 
tory, one  hundred  and  thirty-five  head  of  animals,  of  the  value  of 
sixty-five  dollars  each,  on  an  average,  as  follows,  to  wit:  ninety-three 
mules,  twenty  horses,  twenty  mares,  and  two  jackasses.  Said  affiant 
further  states  that  said  animals  have  not  been  at  said  grazing  camp 
since  the  said  12th  day  of  September,  1849,  and  were  generally 
understood  to  have  been  stolen  by  the  Navajoe  Indians,  and  from  an 
examination  of  the  arrow  shot  into  the  neck  of  one  of  the  hands  who 
was  in  charge  of  animals,  he  has  no  doubt  but  that  it  was  a  party  of 
the  Navajoe  Indians  who  committed  said  depredation  ;  and  said 
animals  have  not  since  been  reclaimed  by  said  Brent  &  Beck;  nor  has 
any  indemnity  been  made  to  them  for  said  loss  by  said  tribe  of  Na- 
vajoes;  nor  have  they  attempted  or  obtained  any  private  satisfaction 
or  revenge  from  said  tribe  of  Navajoes  for  said  loss  of  property,  to 
his  knowledge  ;  and  from  his  residence  in  the  neighborhood  of  said 
loss  of  property,  at  and  subsequent  to  its  loss,  if  any  reclamation 
had  taken  place,  or  payment  been  made  by  said  tribe,  or  any  private 
satisfaction  or  revenge  had  been  obtained  or  attempted  by  them,  it 
would  have  been  likely  to  have  come  to  his  knowledge.  Said  affiant 
further  states  that  he  was  well  acquainted  with  the  said  mules,  horses, 
mares,  and  jackasses,  and  the  cash  sales  at  which  they  were  selling 
about  the  12th  day  of  September,  1849,  and  that  sixty-five  dollars 
was,  in  his  judgment,  their  cash  value  per  head  on  an  average.  This 
affiant  further  states  one  of  said  mules  above  specified  was  traded  off 
by  the  Navajoes  to  a  Pueblo  Indian,  and  by  said  Brent  &  Beck  re- 
claimed from  said  Pueblo  Indian,  which  is  all  the  reclamation  known 
to  him. 

ALEXANDER  DUVALL. 

Subscribed  and  sworn  to  before  me  this  13th  day  of  September, 
1851  :  and  I  further  certify  that  said  Beck  &  Brent  and  said  Duvall 
are  personally  known  to  me,  and  are  persons  entitled  to  credit. 

LEiPL  I.  AUaNEY, 

Justice  of  the  Peace. 


Affidavit  of  L  Montella, 


Territory  of  New  Mexico, 

County  of  Santa  Fe,  to  wit : 

Personally  appeared  before  the  undersigned,  a  justice  of  the  peace 
in  and  for  the  county  of  Santa  Fe  and  Territory  of  New  Mexico, 
Isidro  Montella,  of  lawful  age,  and  upon  his  oath  states  that  he  is 
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personally  acquainted  with  Robert  T.  Brent  and  Preston  Beck,  who 
have  presented  the  foregoing  •  petition  to  his  excellency  James  S. 
Calhoun,  superintendent  of  Indian  affairs  in  the  Territory  of  New 
Mexico,  for  payment  for  the  loss  of  stock.  Said  affiant  further  states 
that  the  said  Brent  <fe  Beck,  on  the  12th  day  of  September,  1849, 
had  about  one  hundred  and  thirty -five  head  of  animals  at  their  grazing 
camp  in  the  Territory  of  New  Mexico,  about  ten  miles  from  Santa 
Fe,  consisting  of  mules,  horses,  mares,  and  jackasses,  of  an  average 
value,  at  that  time,  of  sixty-five  dollars,  but  the  precise  number  of 
mules,  horses,  mares,  and  jackasses  he  does  not  remember,  but  there 
were  more  mules  than  of  any  other  kind.  Said  affiant  further  states 
that  he  was  present  on  the  said  12th  day  of  September,  1849,  at  the 
grazing  camp  aforesaid  of  the  said  Brent  &  Beck,  and  saw  a  party  of 
Navajoe  Indians,  about  sixteen  in  number,  dash  in  among  said  mules, 
horses,  mares,  and  jackasses,  and  forcibly  steal,  take,  and  drive  them 
away  towards  the  Navajoe  country  aforesaid,  to  the  number  of  one 
hundred  and  thirty-five.  Said  affiant  further  states  that  said  party 
of  Indians  belonging  to  the  tribe  of  Navajoes  made  an  attack  upon 
him  and  wounded  him  with  a  spear  in  two  places,  and  shot  an  arrow 
into  his  neck,  which  arrow  the  said  Brent  <fe  Beck,  coming  up  before 
said  Indians  were  out  of  sight  with  said  stock,  cut  out  of  his  neck 
and  pulled  through.  Said  affiant  further  states  that  it  was  as  much 
as  any  of  those  in  charge  of  said  stock  could  do  to  save  their  lives, 
and  there  was  no  possible  means  of  preventing  said  Indians  from 
stealing,  taking,  and  driving  away  said  animals.  Said  affiant  further 
states  that  he  has  no  knowledge  of  any  of  said  animals  ever  having 
been  reclaimed  by  said  Brent  &  Beck,  except  one  mule,  nor  of  any 
payment  or  satisfaction  ever  having  been  made  to  said  Brent  &  Beck 
for  said  animals  by  the  said  tribe  of  Indians.  Said  affiant  further 
states  that  he  has  no  knowledge  of  the  said  Brent  &  Beck  ever  having 
sought  or  attempted  to  obtain,  or  of  having  obtained,  any  private  satis- 
faction or  revenge  from  said  tribe  of  Navajoe  Indians  for  said  loss  of 
property;  and  if  any  reclamation  or  payment  had  taken  place,  or  any 
private  satisfaction  or  revenge  been  attempted  or  obtained  by  said 
Brent  &  Beck,  this  affiant,  from  his  residence  there,  and  up  to  this 
time  in  the  neighborhood  of  said  grazing  camp,  would  have  been 
likel}'  to  have  heard  it;  and  further  saith  not. 

ISIDRO  MONTELLA.      ' 

Territory  op  New  Mexico, 

County  of  Santa  Fe : 

Personally  appeared  before  me  the  above-named  Isidro  Montella, 
and  subscribed  the  above  affidavit,  and  was  sworn  to  the  truth  of  the 
same,  and  the  wound  in  his  neck  was  seen  by  me.  Done  this  15th 
day  of  September,  1851. 

LEM^L  J.  AUGNEY, 

Justice  of  the  Peace, 
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Department  op  the  Interior, 
Offioe  Indian  Affairs^  October  21,  1857. 

I,  James  W.  Denver,  Commissioner  of  Indian  Affairs,  do  hereby 
certify  that  the  foregoing  are  true  copies  of  original  papers  of  file  in 
my  office. 

J.  W.  DENVER, 

Commissioner. 

United  States  op  America: 

I,  Jacob  Thompson,  Secretary  of  the  Interior,  do  hereby  certify 
that  James  W.  Denver,  whose  signature  is  annexed  to  the  foregoing 
certificate,  is  now,  and  was  at  the  time  of  signing  the  same.  Commis- 
sioner of  Indian  Affairs,  and  that  full  faith  and  credit  are  due  to  his 
official  acts  as  such. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  caused 
PI  the  seal  of  the  department  to  be  affixed,  this  2l8t  day  of  Oc- 
L^-  ^-J  tober,  1857. 

J.  THOMPSON,  Secretary. 


Department  op  the  Interior, 

February  2,  1861. 

Sir  :  In  compliance  with  the  order  of  the  Court  of  Claims,  dated 
the  24th  ultimo,  calling  for  evidence  in  the  case  of  Beck,  administra- 
tor, V8.  The  United  States,  I  herewith  enclose  a  copy  of  the  report  of 
the  Commissioner  of  Indian  Affairs  of  this  date,  and  accompanying 
documents. 

Very  respectfully,  your  obedient  servant, 

MOSES  KELLY, 

Acting  Secretary. 
Samuel  H.  Huntington,  Esq. , 

CJii^  Clerk  of  Court  of  Claims. 


Department  op  the  Interior, 
Office  Indian  Affairs^  February  2,  1861, 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt,  by  reference 
from  you,  of  a  letter  from  the  solicitor  of  the  Court  of  Claims,  with 
which  he  transmits  an  order  from  that  court  for  all  the  information  in 
the  possession  of  the  department,  showing  whether  the  Navajoe  tribe 
of  Indians  in  New  Mexico  were  in  the  year  1849,  or  any  part  of  that 
year,  in  amity  with  the  United  States,  to  be  used  as  evidence  in  the 
case  of  James  Preston  Beck,  administrator,  vs.  The  United  States, 
upon  which  I  would  report. 

All  the  information  in  the  possession  of  this  office  in  regard  to  the 
relation  in  which  the  Navajoes  stood  at  the  time  specified  towards  the 
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government,  is  to  be  fonnd  in  the  annual  report  from  this  office  for 
the  years  1849-50,  and  the  documents  accompanying  the  same,  of 
which  I  herewith  transmit  a  copy. — (See  particularly  pp.  58,  59,  Ac.) 
The  treaty  of  September  9,  1849,  (U.  S.  Statutes  at  Large,  page 
974,)  to  which  Agent  Calhoun  alludes  in  the  document  above  referred 
to,  seems  to  have  been  intended  as  one  of  amity  and  peace,  and  this 
office  would  not,  it  is  presumed,  have  submitted  it  for  ratification  to 
the  constitutional  authorities  had  it  not  regarded  the  tribe  as  at  peace, 
although  it  is  true  that  continued  acts  of  depredations  and  hostili- 
ties have  never  ceased  to  be  committed  by  members  and  bands  of  the 
tribe  from  that  time  until  the  present. 

The  papers  referred  by  you  are  herewith  returned. 
Very  respectfully,  your  obedient  servant, 

A.  B.  GREENWOOD, 

Commissioner, 
Hon.  Moses  Kelly, 

Acting  SecreUfry  of  the  Interior. 


Document  referred  to  in  the  report  of  Commissioner  of  Indian  Affairs. 

Santa  Pe,  New  Mexico, 

October  1,  1849. 

Sir  :  You  were  advised  by  my  note  of  the  15th  of  August  last  that 
on  the  ensuing  day  we  were  to  leave  on  an  expedition  against  the 
Navajoes,  with  the  intention  of  returning  through  the  Utah  country. 
Governor  Washington  was  so  obliging  as  to  extend  to  me  an  invita- 
tion to  accompany  him,  which  was  readily  accepted.  Our  rendezvous, 
Semez,  an  Indian  pueblo,  57.47  miles  from  Santa  Fe.  as  indicated  by 
Major  Kendrick's  viameter,  and  in  a  direction  nearly  due  west. 

We  marched  from  Semez,  on  the  22d  of  August,  for  the  canon  of 
Cheille,  the  capitol  spot  of  the  Navajo  tribe  of  Indians,  and  by  them 
supposed,  or  rather  reported,  to  be  entirely  impracticable  of  approach 
by  an  American  array.  Passing  over  an  exceedingly  rugged  country, 
checkered  occasionally  by  beautiful,  fertile  and  extensive  valleys,  and 
encamping  sometimes  where  we  could  not  obtain  wood,  water  or 
grass,  we  pitched  our  tents  in  a  cornfield,  in  the  cafion  of  Cheille, 
on  the  evening  of  the  6th  day  of  September  last,  apparently  to  the 
utter  amazement  of  several  hundred  Navajoes,  who,  during  the  eve- 
ning, and  until  a  treaty  was  contluded  with  them,  continued  to  oc- 
cupy the  surrounding  heights,  dashing  with  great  speed  from  point 
to  point,  evidently  in  great  perturbation. 

It  is  proper  here  to  mention  an  incident  that  occurred  on  the  east 
side  of  the  mountain  range  from  Cheille. 

On  the  afternoon  of  the  30th  of  August  we  encamped  near  exten- 
sive cornfields  belonging  to  the  Navi^joes,  in  the  valley  Tunicha, 
where  we  were  met  by  several  hundreds  of  their  tribe.  They  asked 
for  permission  to  confer  with  the  governor,  which  was  conceded  to 
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the  chiefs.  The  governor  frankly  stated  to  them  that  his  purpose 
was  to  chastise  them  for  their  bad  conduct  in  committing  murders, 
and  stealing  horses,  sheep,  and  everything  else  they  could  put  their 
hands  upon.  The  chiefs  replied  that  lawless  men  were  to  be  found 
everywhere,  that  such  secreted  themselves  during  the  day  and 
prowled  about  at  night.  That  their  utmost  vigilance  has  not  ren- 
dered it  possible  for  the  chiefs  and  good  men  to  apprehend  the  guilty 
or  to  restrain  the  wicked,  but  that  they  were  ready  to  make  every 
possible  restitution  by  returning  an  equal  number  of  animals  stolen, 
returning  certain  captives,  and  delivering  the  murderer,  or  murderess 
of  Mieente  Garcia,  to  be  dealt  with  as  justice  might  decree.  In  short, 
they  were  ready  to  submit  themselves  and  their  interests  to  the 
authorities  of  the  United  States,  as  the  best  means  of  securing  the 
prosperity  and  happiness  of  all  concerned.  A  skeleton  of  a  treaty, 
in  substance  the  same  as  the  treaty  concluded  at  Gheille,  was  imme- 
diately submitted,  and  thoroughly  discussed  and  agreed  to,  and  cer- 
tain chiefs  named  to  accompany  us  to  Gheille,Hhe  residence,  so  far 
as  he  has  one,  of  the  head  chief,  and  the  seat  of  the  supreme  power 
of  the  Navajo  tribe  of  Indians.  As  an  earnest  of  their  intentions 
they  delivered  to  us  one  hundred  and  thirty  sheep  and  some  four  or 
five  mules  and  horses.  This  accomplished,  orders  were  given  to 
prepare  to  resume  our  march.  In  the  meantime  the  Indians  were  all 
permitted  to  descend  from  the  heights,  and  to  occupy  a  level  space 
commencing  within  fifty  paces  of  the  governor's  quarters.  The 
actings  and  doings  of  the  partie?  were  duly  explained  to  them  by  a 
long  and  noisy  harangue  from  a  Navajo.  They  were  further  informed 
that  a  certain  horse,  which  was  pointed  out  to  them,  was  the  property 
of  a  Pueblo  Indian  then  present,  and  that  the  horse  must  be  delivered 
to  the  proper  owner  at  once.  The  fact  of  having  stolen  the  horse 
was  not  denied,  but  a  statute  of  limitations  was  suggested  by  the 
reply  that  the  horse  had  been  rode  back  to  the  country  from  whence 
the  animal  was  taken,  and  that  that  was  the  time  to  have  claimed 
hira,  and  ended  by  the  inquiry  why  he  was  not  then  claimed.  This 
conversation  was  reported  to  Governor  Washington  in  the  presence 
of  several  chiefs,  who  were  distinctly  notified  by  him  that  he  required 
the  immediate  delivery  of  the  horse.  The  chiefs,  among  them  the 
senior  chief  on  the  east  side  of  the  before  mentioned  mountain  range, 
left  the  governor's  tent,  as  was  supposed,  to  instruct  their  people 
what  they  should  do.  The  governor  having  waited  a  suflScient  length 
of  time  without  the  return  of  a  single  chief,  or  any  report  from  them, 
ordered  a  small  detachment  of  the  guard  to  proceed  to  the  crowd, 
with  instructions  to  the  officer  of  the  guard  to  demand  the  immediate 
surrender  of  the  horse,  and  walked  out  in  person  to  superintend 
the  execution  of  the  order.  The  demand  not  producing  the  desired 
effect.  Lieutenant  Torez,  the  officer  of  the  guard,  was  directed  by 
the  governor  to  seize  the  horse  and  his  rider  and  to  bring  them 
before  him.  The  moment  the  guard  was  ordered  forward  every 
Navajo  Indian  in  the  crowd,  supposed  to  number  from  three  to  four 
hundred,  all  mounted  and  armed  and  their  arms  in  their  hands, 
wheeled  and  put  spur  to  their  horses;   upon  which  the  governor 
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ordered  the  guard  to  fire.  The  senior  chief,  Narbone,  was  left  lifeless 
upon  the  ground,  and  some  others  were  found  dead  in  the  vicinity. 
The  Indians  did  not  attempt  to  fire  until  their  own  and  our  forces 
were  scattered,  when  feeble  efforts  to  kill  and  cut  off  small  parties 
were  aDsnccessfuUy  made.  Except  the  killing  of  a  few  horses  and 
the  lo38  of  a  few  mules  we  sustained  no  injury. 

The  distance  from  Santa  Fe  to  Tunicha  is  one  hundred  and  ninety- 
eight  and  ninety -nine  one  hundredth  miles. 

In  pursuance  of  orders  previously  given,  we  marched  during  the 
afternoon  of  that  day  about  six  miles  in  the  direction  of  Gheille,  and* 
encamped  adjoining  a  cornfield  belonging  to  Narbone,  the  chief  killed 
at  Tunicha.  During  the  same  afternoon,  and  every  day  thereafter  on 
onr  march  to  Gheille,  Indians  of  the  tribe  would  come  within  halloo- 
ing distance  and  renew  expressions  of  their  desire  for  peace,  and  of 
their  intentions  to  comply  with  the  terms  which  their  chiefs  had  agreed 
to.  On  the  evening  that  we  entered  the  canon  of  Gheille  we  were 
igain  spoken  to  from  the  heights,  where  it  was  announced  they  were 
r^y  to  comply  with  the  governor's  demands  ;  and,  as  the  governor 
did  not  order  a  bait,  they  said  the  governor  did  not  want  peace,  or 
why  persist  in  going  into  the  canon.  The  governor  ordered  our  In- 
dies who  were  talking  to  the  Navajoes  to  be  silent,  and  we  quietly 
entered  the  much  talked  of  canon,  284rSv  miles  from  Santa  Fe;  rich  in 
iu  valleys,  rich  in  its  fields  of  grain,  and  rioh  in  its  vegetables  and 
peach  orchards.  Water,  at  this  season  of  the  year,  may  be  had  in 
any  desirable  quantity  by  digging  a  few  feet,  and  wood  in  abundance — 
pine,  juniper,  and  cedar — a  few  miles  off.  The  quantity  of  water 
that  runs  through  and  under  the  surface  of  the  canon  is  immense  ; 
ud  in  many  places  above  Gheille  there  is  a  bold  and  continuous 
^ream  of  pure  water,  but  as  it  reaches  the  debouching  point  the 
earth  becomes  quite  porous,  and  the  water  sinks  a  few  feet. 

Early  on  the  day  after  our  arrival  at  Gheille  the  head  chief 
of  the  tribe,  having  ascertained  by  what  process  he  could  approach 
the  governor,  presented  himself  at  headquarters,  heard  the  demands 
of  the  governor,  and,  after  a  rather  long  talk,  pledged  himself  to  a 
compliance,  and  appointed  the  second  day  thereafter  as  the  time  to 
oonsummate  the  agreement.  At  the  appointed  time  the  head  chief, 
^Uh  the  second,  appeared  and  announced  their  readiness  and  their 
W  authority  to  return  the  pledge  of  the  head  chief  ;  at  the  same 
time  bringing  forward  104  sheep,  four  mules  and  horses,  and  deliver- 
ing four  captives. 

HEXICAN   CAPTIVES  DELIVEBED. 

Ante  Josea,  about  ten  years  old,  taken  from  Imez,  where  his 
P-irents  now  live,  by  the  Navajo  who  delivered  him.  A  flock  of 
JvAts  and  sheep  were  stolen  at  the  same  time.     He  says  he  was  well 

treated. 

Teodosia  Gonzales,  twelve  years  of  age,  was  taken  about  six  years 
"'go  from  a  corral  near  the  Rio  Grande,  where  he  supposes  his  parents 
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now  live.     He  was  stolen  while  herding  goats,  but  no  effort  was  made 
to  take  the  goats.     He  was  well  treated. 

Marcatio,  eighteen  years  of  age,  was  taken  from  Tocono.  He 
knows  nothing  of  his  parents,  nor  how  long  he  has  been  a  captive. 
He  has  evidently  been  a  captive  many  years,  as  he  has  entirely  for- 
gotten his  native  tongue.  The  novelty  of  a  home,  as  explained  to 
him,  seemed  to  excite  him  somewhat. 

Josea  Ignacio  Anane  became  a  prisoner  seventeen  years  ago, 
taken,  when  quite  a  boy,  by  a  roving  band  of  Navajoes,  at  Tucka- 
lotoe.  His  parents  then  lived  at  Santa  Fe,  where  he  supposes  they 
now  reside.  He  is  the  fortunate  possessor  of  two  wives  and  three 
children,  living  at  Micena  Gorda,  (Big  Oak,)  north  of  Chielle,  two 
and  a  half  days'  travel.  He  was  originally  sold  to  an  Indian  named 
Waro,  to  whom  he  yet  belongs.  I  do  not  think  he  is  under  many 
restraints,  for  he  prefers  most  decidedly  to  remain  with  the  Navajoes, 
notwithstanding  his  peonage. 

Subsequently,  at  Tunica,  the  Navajoes  brought  to  us  Manuel  Ter- 
cira,  taken  from  Del  Hansina  two  yeart  since,  while  herding  sheep. 
The  Indians  took  only  such  sheep  as  was  needed  at  the  moment.  He 
is  about  fourteen  years  of  age,  and  has  been  sold  several  times  and 
badly  treated,  by  flogging,  Ac.  His  parents  are  said  to  be  living  near 
the  place  where  he  was  stolen  from.  At  the  same  time  a  brother  of 
Manuel  was  taken,  but  he  was  returned  last  year.  These  captives, 
except  the  one  so  fortunately  married,  have  been  placed  in  the  hands 
of  the  friends  and  acquaintances  of  their  parents. 

The  treaty,  a  copy  of  which  I  have  already  addressed  to  you,  hav- 
ing been  duly  executed,  on  the  10th  of  September  we  marched  for 
Tunica,  distance  lOGyV^  miles,  in  a  southeastern  direction,  instead  of 
returning  by  way  of  the  Utah  country.  Governor  Washington,  pre- 
vious to  marching  from  Santa  F6,  ordered  about  three  hundred 
mounted  troops  into  the  Utah  country,  for  the  purpose  of  repressing 
disturbances,  checking  depredations,  and  to  recover  lost  and  stolen 
property.  Two  of  the  companies  were  ordered,  if  practicable,  to 
effect  a  junction  with  the  troops  under  the  governor's  immediate 
command,  before  they  reached  Chielle.  It  is  matter  of  regret  that 
this  could  not  be  done.  The  governor  having  no  reliable  information 
as  to  what  had  been  done  against  the  Utahs,  and  hearing  what  was 
believed  to  be  true,  and  which  proved  to  be  false,  that  the  Apaches 
had  entered  Tunica,  killed  a  number  of  its  inhabitants,  and  drove  off' 
a  great  many  horses,  mules,  and  sheep,  changed  the  route  of  his  re- 
turn march,  as  before  stated. 

The  pueblo  of  Tunica  contains,  in  my  opinion,  more  than  500  In- 
dians, a  hardy,  well  fed,  and  well  clothed  race,  and  their  location 
being  more  than  200  miles  from  Santa  Fe,  and  130  miles  from  Albu- 
querque, on  a  good  road  in  every  respect,  now  growing  into  favor  as 
the  best  route  to  California,  are  subjected  to  serious  annoyances  from 
Navajoes,  north  and  northwest,  and  the  Apaches  south  and  south- 
east. But  what  is  shockingly  discreditable  to  the  American  name, 
emigrants  commit  the  greatest  wrongs  against  these  excellent  Indians 
by  taking,  in  the  name  of  the  United  States,  such  horses,  mules,  and 
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sheep  and  grain  as  they  desire,  carefallj  concealing  their  true  names, 
but  assuming  official  authority  and  bearing.  A  wrong  of  this  kind  had 
been  perpetrated  a  few  days  previous  to  our  arrival  there. 

About  the  same  time  the  Navajoes  descended  from  the  mountains, 
and  made  an  unsuccessful  attempt  to  drive  o£f  a  number  of  sheep,  &c« 
A  battle  ensued,  and  several  Navajoes  are  said  to  have  been  wounded, 
and  one.  whose  undried  flesh  was  food  for  carrion  crows  as  we  passed 
his  remains,  was  left  dead  on  the  field  within  half  a  mile  of  the  vil- 
lage. The  inhabitants  of  this  pueblo  gave  us  a  hearty  reception, 
manifesting  their  gratification  in  the  most  uproarious,  wild,  and  in* 
describable  manner,  ofi'ering  to  us  large  quantities  of  fruit  and  bread, 
all  of  which  was  becomingly  received. 

Passing  over  a  distance  of  SSyYcr  niiles,  wild  in  its  mountains  and 
canons,  beautiful  and  rich  in  its  extensive  valleys,  high  lands  and  low 
lands,  afibrding  superior  grazing,  the  purest  and  most  delightful 
water,  excellent  pine  timber,  and  a  superabundant  supply  of  the  finest 
rock,  limestone,  and  plaster  of  paris  for  building  purposes,  we  en- 
camped in  the  valley  of  Laguna  on  the  afternoon  of  the  19th  instant, 
within  view  of  the  pueblo  of  that  name,  containing  some  400  inhabi- 
tants. The  outrages  committed  against  these  Indians  by  emigrants 
to  California  and  others,  are  as  frequent  and  as  flagrant  as  those  men- 
tioned of  Tunica.  Indeed,  the  last  outrage  was  of  an  infinitely  more 
aggravated  character.  Near  the  hour  of  12  m.,  the  day  not  remem- 
bered, the  valley  was  entered  and  sheep  and  other  things  demanded, 
to  which  the  governor  of  the  village  replied  no  sheep  could  be  fur- 
nished at  the  hour,  as  their  flocks  were  regularly  every  morning  sent 
oflf  that  they  might  graze  during  the  day.  The  emigrants,  if  such 
they  were,  assuming  official  importance,  in  their  anger  threatened  to 
lynch  the  alcalde,  tied  the  governor,  and  in  that  condition  carried 
him  from  his  home,  Laguna,  to  Zunia,  the  next  pueblo  west. 

The  distance  between  Laguna  and  Albuquerque  is  46~iVo  nailes. 
The  road  between  the  two  places  is  good,  water  scarce  and  bad,  with 
but  little  timber  and  less  grass;  no  settlements  and  no  cultivation 
after  passing  east  from  Laguna  six  miles,  on  the  road  to  Albuquerque. 

About  ten  miles  northwest  of  Laguna  there  is  a  small  Spanish  vil- 
lage, called . 

At  one  of  these  points.  I  venture  to  say,  our  government  should 
establish  a  military  post,  and  I  understand  Governor  Washington 
will  station,  at  an  early  day,  two  companies  in  that  neighborhood. 
The  Navajoes  and  Apaches  are  exceedingly  troublesome  in  that 
neighborhood.  At  or  near  Landia,  an  Indian  pueblo  some  15  miles 
on  the  road  from  Albuquerque  to  Santa  Fe,  five  Mexicans  were  killed 
by  a  straggling  band  of  Navajoes,  and  some  property  taken  ofT  on  the 
24th  of  the  preceding  month.  The  second  day  after  we  passed,  on 
on  our  return  to  Santa  Fe,  numerous  bauds  of  thieving  Indians,  prin- 
cipally, Navajoes,  Apaches,  and  Gamanches,  are  straggling  in  every 
direction,  busily  employed  in  gathering  their  winter  supplies,  where 
they  have  not  sown.  Not  a  day  passes  without  hearing  of  some  fresh 
outrage,  and  the  utmost  vigilance  of  the  military  force  in  this  country 
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is  not  sufficient  to  prevent  murders  and  depredations,  and  there  are 
but  few  so  bold  as  to  travel  alone  two  miles  from  Santa  Pe. 

How  are  these  wrongs  to  be  remedied  ? 

I  answer,  by  a  compulsory  enlightenment  and  the  imposition  of  just 
restraints,  both  to  be  enforced  at  the  point  of  the  bayonet. 

You  are  already  advised,  if  not  before,  by  my  letter  of  the  29th  of 
July  last,  that  there  were  wandering  bands  of  Indians  who  did  not  cul- 
tivate the  soil,  and  lived  alone  by  depredations.  The  language  I  used 
on  the  occasion  alluded  to,  should  have  been  so  modified  as  to  have 
excepted  the  sustenance  which  they  derive  from  their  sometimes  suc- 
cessful hunting  of  bufialoes,  the  deer,  and  other  game.  It  is  now 
stated,  upon  a  more  intimate  knowledge  of  the  various  tribes  of  In- 
dians in  this  region,  that  a  vast  majority  of  the  Apaches  and  Co- 
manches  live  chiefly  by  depredations  ;  that  they  look  upon  the  culti- 
vators of  the  soil  with  contempt,  as  inferior  beings,  the  products  of 
whose  labor  legitimately  belongs  to  power,  the  strongest  arm ;  and 
that  labor,  except  in  war,  and  in  love,  and  the  chase,  is  degradation  ; 
and  the  man  who  has  not  stolen  a  horse  or  scalped  an  enemy  is  not 
worthy  of  association  with  these  lords  of  the  woods. 

The  wild  Indians  of  this  country  have  been  so  much  more  success- 
ful in  their  robberies  since  General  Harney  took  possession  of  the 
country,  they  do  not  believe  we  have  the  power  to  chastise  them. 
Is  it  not  time  to  enlighten  them  upon  this  subject,  and  to  put  an  end 
to  their  ceaseless  depredations  ?  At  this  moment,  above  our  estaUisked 
Indian  country  on  the  Arkansas,  these  people  are  committing  every 
depredation  within  their  power,  as  far  up  as  Bent's  Fort.  These, 
with  the  Navajoes  and  Kioways,  are  known  to  be  in  every  section  of 
the  Territory. 

Indeed,  we  are  in  a  state  of  war,  and  their  disappointment  in  Mr. 
Fitchpatrick's  promises  is  their  excuse  for  their  conduct.  Concern- 
ing Mr.  Fitchpatrick's  actings  and  doings,  and  his  promises  and  au- 
thority to  act,  I  am  as  wholly  ignorant. 

The  Navajoes  commit  their  wrongs  from  a  pure  love  of  rapine  and 
plunder.  They  have  extensive  fields  of  corn  and  wheat,  fine  peach 
orchards,  and  grow  quantities  of  melons,  squashes,  beans,  and  peas, 
and  have  immense  flocks  of  sheep,  a  great  number  of  mules  ?^nd  horses 
of  a  superior  breed  ;  they  have  nothing  of  the  cow  kind.  This  state- 
ment, 1  know,  is  antagonistical  to  official  reports  made  by  others;  but 
I  report  to  you  from  personal  knowledge,  obtained  during  Washing- 
ton's expedition  against  the  Navajoes. 

Distance  and  numbers,  by  red  men,  are  matters  of  fact  not  to  be 
comprehended  and  understood  by  Indians  of  this  country,  as  it  is  else- 
where. Distance  is  measured  by  time,  at  their  pace,  which  is  never 
slow;  and  so  far  as  their  population  is  concerned,  the  governor  of 
the  smallest  pueblo  cannot  accurately,  rarely  approximately,  give 
you  the  number  of  its  inhabitants. 

It  is  still  a  much  more  impracticable  matter  to  ascertain  the  extent 
of  the  population  of  such  a  tribe  as  the  Navajoes,  the  whereabouts  of 
their  local  habitations  depending  solely  upon  the  seasons  of  the  year 
and  their  apprehensions  of  danger,  not  one  of  them  having  a  perma- 
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nent  abiding  place.  Their  only  houses  are  mere  lodges,  square  or 
circular,  brought  to  a  point  about  fifteen  feet  from  the  ground,  and 
sometimes  the  outer  covering  is  mud,  one  room  only. 

The  stone  walls  which  are  built  and  inhabited  by  them  are  in  the 
shape,  or  nearly  so,  of  a  square,  and  sometimes  have  more  than  one 
room  from  eight  to  twelve  feet  in  height,  and  not  one  that  I  saw  was 
covered  in  any  way.  ^ 

The  number  of  Indians  of  this  tribe,  I  do  not  think,  can  exceed  five 
thousand,  and  they  claim  from  about  35°  to  38°  north  longitude,  and 
29°  to  33°  longitude  west  from  Washington.  The  conflicting  claims 
of  the  Utahs  east  and  north,  to  some  extent,  must  indent  their  sup- 
posed borders,  and  they  are  barred  on  the  southeast,  south,  and 
west,  by  special  Spanish  and  Mexican  grants  to  their  other  Christian 
Indian  allies,  all  of  whom  live  in  pueblos,  hold  lands  in  common,  the 
boundaries  of  which,  they  say,  are  distinctly  defined  by  original 
grants  now  in  existence.  They  complain  of  many  encroachments 
upon  their  boundaries,  and  hope  the  United  States  government  will 
restore  them  their  ancient  rights.  Wicked  men,  some  Americans, 
but  chiefly  Mexicans,  for  their  own  mischievous  purposes,  have  awak- 
ened the  apprehensions  of  the  Pueblos  by  declaring  the  Americans 
would  take  from  them  their  lands  and  remove  them  to  an  unknown 
regioti.  The  fears  of  many  on  this  point  I  think  I  have  quieted,  by 
the  assurance  that  the  President  had  no  designs  of  that  character  ; 
instead  of  which,  if  their  population  required  it,  he  would  add  to 
their  grants  rather  than  narrow  their  limits. 

But  to  return  to  the  Navajoes.  They  derive  their  title  to  the  coun* 
try  over  which  they  roam  from  mere  possession,  not  knowing  from 
whence  they  come,  or  how  they  were  planted  upon  its  soil  :  and  its 
soil  is  easy  of  cultivation,  and  capable  of  sustaining  nearly  as  many 
millions  of  inhabitants  as  they  have  thousands.  I  respectfully  sug- 
gest these  people  should  have  their  limits  circumscribed  and  dis- 
tinctly marked  out,  and  their  departure  from  said  limits  should  be 
under  certain  prescribed  rules,  at  least  for  some  time  to  come.  Even 
this  arrangement  would  be  utterly  ineffective  unless  enforced  by  the 
military  arm  of  the  country. 

These  Indians  are  hardy  and  intelligent,  and  it  is  as  natural  for 
them  to  war  against  all  men  and  to  take  the  property  of  others  as  it  is 
for  the  sun  to  give  light  by  day. 

In  reference  to  a  majority  of  the  Apaches  and  Comanches,  they 
should  be  learned  and  made  to  cultivate  the  soil,  and  should  have 
prescribed  limits,  under  the  rules  and  regulations,  and  to  be  enforced 
as  suggested  above. 

The  Pueblos,  by  many,  are  regarded  as  a  tribe.  A  more  decided 
error  in  reference  to  these  Indians  could  not  be  suggested.  The 
number  of  pueblos,  each  containing  inhabitants  from  300  to  600,  is 
about  twenty,  not  including  the  Indians  west  or  south  of  the  Moquios. 
Of  these  twenty  pueblos  the  languages  of  at  least  ten  of  them  are 
altogether  different,  and  it  is  said  by  some  who  claim  to  be  judges 
theie  is  not  the  slightest  analogy  in  language  existing  between  any 
two  of  them ;  and  they  communicate  with  each  other  through  the 
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instrumentality  of  Mexican  interpreters  or  pantomimic  action.  The 
same  may  be  said  of  the  Apaches  and  Gomanches,  with  the  qualifica- 
tion which  follows. 

I  have  seen  but  few  of  either  of  these  last-named  tribes,  and  I  can- 
not say  there  is  as  much  dissimilarity  in  their  languages  as  exist  with 
the  various  Pueblos.  As  to  the  number  of  either  of  these  tribes  I 
cannot  even  venture  a  guess  ;  and  in  referj^ce  to  the  extent  of  terri- 
tory claimed  by  them  no  satisfactory  information  has  yet  been  ac- 
quired, nor  can  it  be  until  a  suflScient  number  of  troops  are  sent  here 
to  aflFord  escorts  to  those  who  may  be  charged  with  such  investigations. 
It  may  be  remarked,  however,  that  the  Comanches  range  principally 
between  32°  and  86°  north  latitude,  and  longitude  west  from  Wash- 
ington 32°  and  27°.  From  thence  west  200  or  300  miles,  across  the 
Rio  Grande,  the  Apaches  are  found  on  both  sides  of  the  dividing  line 
between  the  Uuited  States  and  the  United  Mexican  States,  and  this 
circumstance  will  be  fruitful  of  some  trouble,  because  those  on  either 
side  of  the  line  will  charge  upon  the  other  the  wrongs  they  themselves 
commit.  I  am  not  prepared  to  say  that  the  evils  alluded  to  would 
have  no  existence  if  article  11  of  the  late  treaty  was  reciprocal. 

The  terms  by  which  they  hold  the  country  over  which  they  roam 
is  a  mere  possessory  title  which  the  God  of  nature  has  permitted  to 
them,  and  one-tenth  of  the  country  would  be  more  than  sufficient  to 
satisfy  all  the  wants  of  a  much  more  consuming  people.  The  dispo- 
sition of  the  Utahs  is  rather  equivocal.  They  have  committed  no 
wrongs  recently  against  Americans  proper.  These  Indians  met 
Colonel  Beale,  who  had  charge  of  the  expedition  ordered  against 
them,  at  the  same  time  Governor  Washington  marched  upon  the 
Navajoes,  and  agreed  to  all  his  demands,  an  impossibility  among  them, 
as  I  have  reason  to  believe,  to  wit:  the  restoration  of  all  the  Fre- 
mont property  lost  during  the  past  winter.  That  was  out  of  the 
question,  as  a  portion  of  it,  as  I  am  informed,  has  long  since  been 
consumed.  This  fact  was  seized  upon  by  worthless  Mexicans  to 
frighten  the  Indians  off,  for  they  made  the  Indians  believe  if  every 
article  was  not  restored  Colonel  Beale  would  cause  every  one  within 
his  reach  to  be  put  to  death  ;  therefore  it  was,  as  I  am  informed  by 
Colonel  Beale,  the  Utahs  did  not  come  up  at  the  appointed  time,  to 
consummate  the  treaty  agreed  upon.  From  the  facts  herein  stated, 
it  must  be  evident  to  reflecting  minds, 

1st.  That  an  additional  mounted  regiment,  full  and  complete,  should 
be  in  service  in  New  Mexico.  I  repeat  what  I  have  said  in  a  former 
communication,  infantry  are  useful  only  in  taking  care  of  public  stores 
and  isolated  places. 

2d.  Without  an  additional  force,  not  a  single  interest  of  the  country 
can  be  fully  protected. 

3d.  Military  stations  ought  to  be  established  at  Tunicha,  and  the 
canon  of  Cheille,  in  the  Navajo  country;  at  or  near  Jemez,  Zunia, 
and  Laguna,  and  perhaps  in  other  places  in  the  direction  of  El  Paso, 
and  within  the  pueblo  region. 

4th.  To  every  pueblo  there  ought  to  be  sent  at  once  an  Indian 
agent,  to  protect  the  Indians  and  to  preserve  the  character  of  the 
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United  States.     Such  agents  should  be  continaed  at  each  pueblo  for 
the  next  year  or  two. 

5th.  Unless  this  is  done,  emigrants  and  others,  claiming  to  be  offi- 
cers of  the  United  States,  will  disaffect  these  people  by  their  lawless 
conduct. 

6th.  It  is  but  fair  to  presume  that  in  a  year  or  two  such  improve- 
ments in  public  morals  will  take  place  as  to  justify  the  discontinuance 
of  most  of  the  agencies  that  ought  tvow  to  be  in  existence  in  each 
pueblo.  Just  at  this  moment  the  Pueblo  Indians,  in  number  fifty- 
four,  who  accompanied  Governor  Washington  in  his  expedition 
against  the  Navajoes,  are  complaining  that  they  are  not  paid  for  their 
services.  In  New  Mexico  a  better  population  than  these  Pueblo  Indians 
cannot  be  found,  and  they  must  be  treated  with  great  delicacy.  The 
slightest  disappointment  in  their  expectations,  no  matter  how  created, 
they  regard  as  a  deliberate  deceit  practiced  upon  them.  If  properly 
cared  for  and  instructed,  in  all  Indian  wars  these  Pueblos  would  be 
very  important  auxilliaries.  Even  now,  notwithstanding  the  discon- 
tent mentioned  above,  at  least  two  hundred  of  them  could  be  readily 
raised  for  mountain  service  ;  and  if  I  had  the  military  command  of  this 
territory,  I  should  regard  them  as  necessary  adjuncts.  In  compliance 
with  one  of  the  stipulations  of  the  treaty  entered  into  by  Governor 
Washington  with  the  Navajoes,  they  are  to  deliver  at  Jemez,  on  the 
9th  of  next  month,  certain  captives  and  stolen  property.  Although 
they  have  delivered  to  us  sheep,  horses,  mules,  and  captives,  as  an 
earnest  of  their  intentions,  we  do  not  feel  confident  that  they  will 
comply  with  the  terms  of  the  treaty.  They  may  not  be  there.  At 
the  time,  and  on  the  occasion  alluded  to,  the  governors,  captains,  and 
alcaldes  of  most  of  the  Pueblos  east  and  north  of  the  Moquies,  it  is 
supposed  will  be  at  Jemez.  It  is  my  intention  to  be  there,  too,  and, 
if  permitted,  what  shall  then  and  there  occur  shall  be  immediately 
thereafter  reported  to  you. 

The  mail  leaves  on  to-morrow  morning,  and  I  have  not  been  able 
to-da}'  to  complete  the  labor  that  belongs  to  my  position,  nor  have  I 
been  able  to  revise  with  care  what  I  have  caused  to  be  recorded  in 
the  foregoing  pages. 

It  is  sincerely  hoped  I  may  yet,  and  in  due  time,  cure  ray  omis- 
sions of  to-day.  No  opportunity  for  the  transmission  of  intelligence 
shall  pass  me  by  without  my  advising  you  of  my  actings  and  doings, 
and  my  whereabouts. 

I  am,  with  great  respect,  your  obedient  servant, 

JAMES  S.   CALHOUN, 
Indian  Agent,  Santa  FL  New  Mexico. 

Colonel  Medill, 

Commisaioner  of  Indian  Affairs,  Washington  City,  D.  C. 
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IN  THE  COUBT  OF  CLAIMS.— No.  630. 

James  Preston  Beck,  Administrator,  &c.,  vs.  The  United  States. 

Testimony  of  Captain  James  H.  Simpson  for  the  United  States,  taken 
before  Edmund  F.  Brown,  commissioner  for  the  District  of  Co- 
Inmbia. 

District  op  Columbia, 

County  of  Wdehingtortj  ss: 

On  the  twelfth  day  of  Januar}'-,  A.  D.  eighteen  hundred  and  sixty- 
one,  personally  came  Captain  James  H.  Simpson,  the  witness  within 
named,  and  after  having  been  first  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  the  questions  contained  in  the  with- 
in deposition  were  written  down  by  the  commissioner,  and  then  pro- 
posed by  him  to  the  witness  ;  and  the  answers  thereto  were  written 
down  by  the  commissioner  in  the  presence  of  the  witness,  who  then 
subscribed  the  deposition  in  the  presence  of  the  commissioner. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object, 
except  as  herein  stated. 

rsBAL  1  ^^^-  ^'  BROWN. 

*■        '-^  Commissioner  of  the  Court  of  Claims. 

Fees  of  witness  :  none. 

Commissioner's  fees  : 
Taking  testimony,  12  pages,  2,600  words,  at  20  cents  per  100-   |5  20 
Administering  oath 10 
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No.  530. 

The  depoHition  of  Captain  James  H.  Simpson,  taken  at  the  request 
of  J.  D.  McPherson,  esq.,  deputy  solicitor,  at  the  solicitor's  office  of 
the  Court  of  Claims,  before  Edmund  F.  Brown,  commissioner  for  the 
District  of  Columbia,  to  be  used  in  the  investigation  of  a  claim  against 
the  United  States,  now  pending  in  the  Court  of  Claims,  in  the  name 
of  James  Preston  Beck,  administrator,  &c.,  vs.  United  States. 

Ist  general  interrogatory  by  the  commissioner.  Please  to  state  your 
name,  your  occupation,  your  age,  your  place  of  residence  the  past 
year;  whether  you  have  any  interest,  direct  or  indirect,  in  the  claim 
which  is  the  subject  of  inquiry;  and  whether,  and  in  what  degree, 
you  are  related  to  the  claimant. 

Answer.  My  name  is  James  H.  Simpson;  my  occupation,  a  captain 
of  topographical  engineers  in  the  United  States  army;  my  age  is 
forty-seven  years;  my  residence  the  past  year,  Washington  city.     I 
have  no  interest,  direct  nor  indirect,  in  the  claim  which  is  the  subject  ^ 
of  inquiry,  and  am  in  no  degree  related  to  the  claimant. 
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Ist  interrogatory  by  the  deputy  solicitor.  Were  yon  in  New  Mexico 
and  in  the  Navajo  country  in  the  years  1849  and  1850?  If  so,  state 
how  long  you  were  there,  at  what  places  or  parts  of  the  country,  and 
what  were  your  opportunities  of  knowing  the  condition  of  that  Indian 
tribe  as  regards  its  hostility  or  friendly  feelings  towards  the  people 
of  the  United  States. 

Answer.  I  was  the  chief  topographical  engineer  connected  with 
the  array  in  New  Mexico  from  June  25,  1849,  till  after  the  middle  of 
1850;  I  think  about  the  Slst  of  August  of  that  year.  By  direction 
of  Colonel  John  M.  Washington,  commander  of  that  military  depart- 
ment and  governor  of  New  Mexico,  I  accompanied  him  and  the  troops 
under  his  command  in  an  expedition  against  the  Navajo  tribe  of  In- 
dians. The  expedition  left  Santa,  Pe,  New  Mexico,  August  16,  1849, 
and  on  August  31,  on  the  Rio  Tunecha,  at  the  east  base  of  the  Tunecha 
mountains,  had  a  conflict  with  the  Navajo  Indians,  in  which  Narbonna, 
their  principal  chief,  was  slain,  and  some  six  or  seven  wounded. 
The  cause  of  the  conflict  was  as  follows:  Colonel  Washington  and 
James  S.  Calhoun,  the  Indian  agent,  had  come  with  the  troops  into 
the  Navajo  country  to  effect  a  treaty  with  that  tribe  which  should  be 
more  comprehensive  and  complete  than  that  which  I  understood  had 
been  made  with  a  Colonel  Nuby.  We  found  the  chief,  Narbonna,  at 
the  locality  mentioned,  and  Colonel  Washington  and  Colonel  Calhoun 
at  once  set  about  to  efiect  a  treaty  with  him  as  the  chief  of  the  Navajo 
tribe.  Narbonna  told  them  that  he  had  no  authority  to  make  a  treaty, 
except  with  the  consent  of  the  sub-chiefs,  who  were  on  the  other  side 
of  the  Tunecha  mountains,  and  that  he  was  too  old  to  go  over  himself. 
Consequent  upon  this  a  power  of  attorney  was  drawn  up  by  Colonel 
Calhoun,  to  be  signed  by  Narbonna,  authorizing  the  sub-chiefs  on  the 
west  side  of  the  Tunecha  mountains  to  act  in  the  premises,  in  con- 
junction, I  think,  with  a  substitute  whom  he  would  send  over.  This 
power  of  attorney  was  drawn  up  in  consonance  with  the  wishes  of 
Narbonna.  Colonel  Calhoun  desired  me  to  witness  the  mark  of  Nar- 
bonna to  the  power  of  attorney.  I  carried  the  paper  to  Narbonna 
while  sitting  on  his  horse,  and  obtained  from  him  his  mark.  At  that 
moment  I  noticed  some  two  or  three  hundred  Navajos  ranged  before 
ns  on  horseback,  and  generally  armed.  Sandoval,  a  friendly  Navajo 
chief,  who  had  accompanied  us  on  the  expedition  for  the  purpose  of 
giving  his  good  offices,  was  haranguing  them,  as  I  supposed,  to  inform 
them  of  what  had  been  done  in  relation  to  the  formation  of  a  treaty. 
I  learned,  however,  that,  by  the  command  of  Colonel  Washington, 
he  was  directing  them  to  give  up  a  horse  which  one  of  the  Mexican 
volunteers  with  us  had  discovered  among  them,  and  which  he  said 
bad  been  stolen  from  him  several  months  previously.  Colonel  Wash- 
ington, perceiving  that  they  demurred  giving  up  the  horse,  directed 
the  guard  to  be  drawn  up  to  be  held  in  readiness  to  fire  upon  them  at 
his  word.  This  being  done,  Sandoval  reported  that  the  Navajoes 
before  him  had  informed  him  that  the  Indian  with  the  alleged  stolen 
horse  had  gone  off.  Upon  this  Colonel  Washington  directed  Lieu- 
tenant Torrez,  of  the  Mexican  volunteer  company,  to  go  forward  and 
make  a  reprisal  of  the  first  Navajo  horse  he  could  lay  his  hands  upon. 
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Lieutenant  Torrez  moved  forward .  and  was  in  the  act  of  snatching 
the  bridle  of  one  of  the  Navajo  warriors,  when  the  latter  was  too 
quick  for  him,  and  noticing  his  intention,  put  his  heels  into  the  flanks 
of  his  horse  and  scampered  oif.  This  was  a  signal  for  a  general 
stampede  of  the  whole  Navajo  party.  Colonel  Washington  perceiv- 
ing the  disposition  of  the  Navajoes  to  be  unfair  with  him,  gave 
orders  to  the  guard  to  fire  upon  the  party  as  they  were  moving  off. 
The  result  was  the  death  of  Narbonna,  and,  as  we  afterwards  learned, 
the  wounding  and  subsequent  death  of  six  or  seven  others.  From 
our  camp  on  the  Tunecha  we  resumed  our  march,  on  the  first  of 
September,  for  the  canon  of  Chelly,  on  the  west  side  of  the  Tunecha 
mountains,  which  we  reached  September  6.  From  this  period  to  the 
9th  of  September  we  remained  in  camp  for  the  purpose  of  getting 
in  the  sub-chiefs  with  whom  we  were  to  make  the  treaty.  On  the 
0th  of  September  the  two  chiefs,  Mariano  Martinez  and  Chapiton, 
the  latter  the  chief  of  the  San  Juan  Navajoes,  came  into  camp  to 
deliver  up  some  of  the  captives,  stock,  and  other  property  required 
to  be  delivered  according  to  the  treaty  said  to  have  been  made  by 
Colonel  Nuby,  and  also  to  enter  into  a  more  comprehensive  and  com- 
plete treaty.  A  large  portion  of  this  property,  not  being  imme- 
diately available,  as  they  said,  on  account  of  the  distance  whence  it 
had  to  be  brought.  Colonel  Washington,  with  their  consent,  appointed 
a  limited  period,  thirty  days,  in  which  all  that  yet  remained  out- 
standing was  to  be  delivered  up  at  Jemez.  The  parties  then  and 
there  entered  into  a  treaty  by  which  the  government  of  the  United 
States  assumed  the  paternal  control  it  has  been  in  the  habit  of  exer- 
cising over  the  tribes  of  Indians  within  or  bordering  upon  its  domain; 
and  the  Navajo  nation,  on  its  part,  through  its  head  chiefs,  Martinez 
and  Chapaton,  who  represented  that  what  they  did  was  binding  on 
the  whole  nation,  gave  their  full  and  unequivocal  assent  to  all  its 
terms.  Particular  care  was  taken,  both  by  the  colonel  commanding 
and  the  Indian  commissioner,  Calhoun,  to  make  the  chiefs  compre- 
hend the  full  import  of  the  treaty  to  which  they  were  invited  to  give 
their  assent.  And  to  be  certain  that  all  was  done  that  could  be  done 
to  insure  this,  each  and  every  officer  present  was  appealed  to,  to 
know  whether  he  considered  the  treaty  had  been  sufficiently  ex- 
plained ;  to  which  they  all,  without  exception,  responded  in  the 
affirmative.  On  the  10th  of  September  the  command  under  Colonel 
Washington  left  their  camp  in  the  canon  of  Chelly,  on  their  return 
to  Santa  Fe,  which  they  reached  on  the  25th  and  26th  of  the  same 
month,  myself  reaching  there  on  the  23d.  On  the  night  of  the  21st 
of  September,  while  encamped  at  Atrisco,  on  the  Rio  Grande,  oppo- 
site Albuquerque,  we  received  for  the  first  time  news  that  the  mail 
from  the  States  was  reported  to  have  been  cut  off  by  the  Navajoes,  on 
its  way  out  to  us  at  Chelly  from  Santa  Fe.  In  October  following,  I 
was  directed  by  Colonel  Washington  to  make  a  reconnoissance  in  the 
vicinity  of  Cebolleta,  with  a  view  to  the  selection  of  a  suitable  posi- 
tion for  a  post  in  that  vicinity  for  the  purpose  of  defending  the  citi- 
zens against  the  incursions  of  the  Navajoes,  near  the  borders  of  which 
it  was  situated.     I  performed  that  duty  in  the  same  month.  My  head- 
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quarters  continued  to  be  at  Santa  F^,  from  which  place  I  was  occa- 
sioDally  absent  on  military  duty. 

2d  interrogatory.  How  far  is  Chelly  from  Santa  Pe  ? 

Answer.  By  our  outward  route,  two  hundred  and  seventy-eight 
and  a  half  miles.  By  our  return  route,  three  hundred  and  nine  miles. 
From  Santa  Fe  to  our  camp  on  the  Tunecha,  where  we  had  the  con- 
flict with  the  Xavajoes,  the  distance  is  one  hundred  and  ninety-nine 
miles,  and  from  Atrisco  to  Santa  Fe  sixty-seven  miles. 

3d  interrogatory.  Was  the  Navajo  tribe  of  Indians  at  peace  and 
in  amity  with  the  people  of  New  Mexico  at  the  time  the  expedition 
of  Colonel  Washington  was  undertaken,  or  were  the  Indians  in  the 
habit  of  committing  depredations,  at  and  about  that  time,  upon  those 
inhabitants  ?  State  any  facts  within  your  knowledge  tending  to  show 
whether  those  Indians  were  or  were  not  in  amity  with  the  people  of 
the  United  States. 

(The  first  part  is  objected  to  because  it  is  leading.  The  whole  ob- 
jected to  because  it  is  immaterial.) 

Answer.  I  can  recollect  no  facts  at  this  time  further  than  I  have 
given,  to  show  that  they  were  actually  at  war  with  the  United  States; 
bat  I  am  firmly  of  the  impression  that  they  were  then  in  the  habit  of 
making  forays  in  our  settlements,  and  depredating  upon  the  property 
of  the  citizens,  and  the  object  of  the  treaty  was  to  prevent  this  in 
future,  and  at  the  same  time  cause  them  to  restore  the  property 
which  they  bad  stolen,  and  give  up  the  murderers  among  them  of  our 
citizens,  agreeably  to  a  treaty  which  was  said  to  have  been  made 
with  Colonel  Nuby  on  the  part  of  the  United  States. 

4th  interrogatory.  Did  the  Nevajo  Indians  observe  that  treaty  while 
yoa  remained  in  New  Mexico  ?    I  mean  the  treaty  of  9th  September. 
Objected  to  as  leading.) 

Answer.  I  think  not. 

5th  interrogatory.  Would  it  have  been  considered  safe  at  any  time 
for  citizens,  unless  protected  by  a  competent  escort,  to  have  gone 
into  the  Navajo  country  in  September  or  October,  184d,  or  later  ? 

Answer.  No,  sir. 

6th  interrogatory.  How  near  do  the  limits  of  the  Navajo  country 
approach  to  Santa  Fe  ? 

Answer.  The  limits  of  the  nation,  when  I  was  in  New  Mexico, 
were  not  defined;  but  during  the  expedition  of  Colonel  Washington, 
we  believed  that  we  were  in  their  territory  when  about  one  hundred 
and  twenty  miles  west  from  Santa  Fe,  on  our  outward  route. 

7th  interrogatory.  What  kind  of  settlements  lie  between  that  coun- 
try and  Santa  Fe  ? " 

Answer.  Near  Santa  Fe  are  Mexican  settlements,  but  further  o£f 
are  Pueblo  Indians. 

8th  interrogatory.  Does  Pena  Blanca  lie  between  Santa  Fe  and  the 
Navajo  country  ? 

Answer.  It  does. 

9th  interrogatory.  What  is  about  the  extent  of  the  Navajo  coun- 
try ? 

Answer.  The  limits,  as  I  said  above,  when  I  was  in  New  Mexico, 
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were  not  defined;  but  on  looking  at  the  Topographical  Bureau  map  I 
suppose  it  was,  about  that  time,  about  one  hundred  and  fifty  miles 
east  and  west,  and  two  hundred  north  and  south ;  all  of  which  lies,  as 
I  believe,  within  the  boundaries  of  New  Mexico. 

iJOth  interrogatory.  By  any  means  of  communication  then  used  in 
that  country,  could  information  of  the  conclusion  of  the  treaty  at 
Chelly,  on  the  9th  of  September,  and  of  the  contents  of  the  treaty, 
have  been  conveyed  to  a  point  halfway  between  Pena  Blanca  and 
Santa  Fe  by  the  12th  of  the  same  month? 

Answer.  It  is  possible  ;  for  the  distance  is  only  two  hundred  and 
seventy-eight  and  a  half  miles,  and  with  their  fleet  horses  and  expe- 
rienced horsemanship,  and  the  use  of  relays  of  horses,  they  could 
make  one  hundred  miles  a  day. 

11th  interrogatory.  Were  any  such  means  used,  to  your  knowledge, 
or  any  other  extraordinary  means  used  to  give  notice  of  the  treaty  to 
the  several  parties  ? 

Answer.  I  am  not  aware  of  any. 

Cross-examination  by  John  S,  Watts,  esq.,  counsel  for  the  daimanU 

1st  cross-interrogatory.  Were  you  acquainted  with  Messrs.  Beck 
and  Brent,  the  original  claimants  in  this  case  ? 

Answer.  I  was  well  acquainted  with  Brent,  and  I  think  I  was  par- 
tially acquainted  with  Beck. 

2d  cross-interrogatory.  On  your  return  to  Santa  Fe,  from  the 
Navajo  country,  did  you  hear  of  their  property  having  been  stolen 
during  your  absence  by  the  Navajoes. 

Answer.  I  heard  of  their  having  lost  some  animals,  I  think  mules, 
when  I  was  in  Santa  Fe.  I  am  under  the  impression  that  it  was  im- 
mediately upon  my  return,  or  on  September  21,  at  Atrisco,  when  we 
first  got  news  from  Santa  Fe  during  the  expedition,  after  leaving 
Jemez. 

3d  cross-interrogatory.  Has  it  ever  been  pretended  by  any  human 
being  that  the  country  between  Santa  Fe  and  Pena  Blanco  belonged 
to  the  Navajoes  ? 

Answer.  I  think  not. 

4th  cross-interrogatory.  Is  not  all  the  countrj'^  between  those  points 
within  the  counties  of  Santa  Fe  and  Santa  Anna  ? 

Answer.  I  do  not  recollect  the  boundaries  of  those  counties,  but 
the  country  undoubtedly  is  within  one  or  more  of  the  recognized 
counties  of  the  Territory  of  New  Mexico. 

6th  cross-interrogatory.  On  the  30th  of  August,  1849,  at  Tunecha, 
did  Colonel  Washington  forage  his  animals  in  the  cornfields  of  the 
Navajoes  ? 

Answer.  He  did;  that  is,  he  drew  upon  the  cornfields  for  his  forage. 

6th  cross-interrogatory.  Does  your  report,  published  in  Senate 
document,  executive.  No.  64,  31st  Congress,  1st  session,  contain  a 
full,  minute,  and  accurate  description  of  the  facts  connected  with 
that  expedition  as  they  came  to  your  knowledge  ? 

Answer.  It  does,  so  far  as  it  was  in  my  power  to  make  it. 
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2d  general  interrogatory  by  the  commissioner.  Do  yon  know  of  any 
other  matter  relative  to  the  claim  in  question  ?    If  you  do,  state  it. 

Answer.  I  do  not,  except  that  the  parties  bore  the  character  of 
men  of  as  high  repute  for  integrity  and  honor  as  any  other  in  the 
country. 

JAMES  H.  SIMPSON. 

Sworn  to  and  subscribed  before  me  this  12th  day  of  January,  1861. 

EDM.  F.  BROWN, 
Commissioner. 


in  the  coubt  of  claims.— no.  969. 

Beck  &  Bbent  vs.  The  United  States. 
Claimants^  h*ief. 

The  solicitor,  in  his  last  brief,  makes  the  following  legal  points: 

Ist.  **The  place  where  the  injury  was  committed  was  not  within 
the  Indian  country,"  Ac. 

Answer.  It  is  true  that  the  place  is  not  within  the  Indian  country, 
and  it  was  never  pretended  by  any  person  but  the  solicitor  that  it  was 
80,  and  the  case  of  the  claimant  is  not  based  in  any  manner  upon  a 
claim  for  a  loss  occurring  in  the  Indian  country. 

2d  proposition.  **  That  the  7th  section  of  the  Indian  appropriation 
act  of  1851  (9  vol.  U.  S.  L.,  687)  has  no  bearing  upon  the  present 
case." 

Answer.  It  is  not  now  pretended,  nor  has  it  ever  been  pretended, 
that  said  section  of  said  act  did  have  any  bearing  on  the  case,  but  it 
was  and  is  contended,  that  on  the  ratification  of  the  treaty  of  Guada- 
lupe Hidalgo  the  intercourse  act,  of  its  own  proper  vigor  as  a  law  of 
Congrees,  went  over  the  Territory  of  New  Mexico,  and  that  if  it  did 
rot,  the  express  agreement  of  the  parties  to  the  treaty  of  the  9th  of 
September,  1849,  carried  the  intercourse  act  over  New  Mexico  and 
made  it  operative  in  said  Territory. 

3d.  The  Navajoes  were  not  in  amity  with  the  United  States,  and 
therefore  no  recovery  can  be  had. 

Answer.  The  Navajoes  were  at  amity  with  the  United  States,  and 
therefore  a  recovery  can  be  had. 

4th.  Passing  from  the  Navajo  country  into  other  parts  of  New 
Mexico,  and  taking  and  destroying  property  there,  is  not  a  case  within 
the  17th  section  of  the  Indian  intercourse  act  of  1834. 

Answer.  It  is  a  case  within  the  17th  section  of  the  intercourse  act. 

5th.  There  was  no  suitable  application  made  to  the  proper  superin- 
tendent, agent  or  sub-agent  for  indemnity,  as  required  by  the  statutes 
to  be  acted  upon  by  the  government. 

Answer.  There  was  a  suitable  application  made  to  the  proper  super- 
intendent, as  required  by  the  statute. 
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6th.  No  action  can  lawfully  be  takon  to  obtain  satisfaction  from  the 
Indians  or  from  the  treasury  until  after  the  presentation  of  proper 
documents  and  proofs,  and  demand  made  of  the  Indians,  and  return 
thereupon  to  the  Indian  office. 

Answer.  When  the  proper  petition  and  proof  has  been  presented, 
as  in  this  case,  to  the  proper  superintendent,  it  is  the  business  of  the 
agents  of  the  government  to  make  the  demand,  if  one  is  required  to 
be  made,  and  the  neglect  of  the  agents  of  the  government  to  make 
the  demand  does  not  bar  the  rights  of  the  claimant. 

7th.  The  President  was  not  authorized  to  direct  further  action 
without  a  return  to  the  Commissioner  from  the  superintendent  of  his 
doings  on  making  application  to  the  Indians  for  indemnity. 

Answer.  The  superintendent  could  make  no  return  of  his  doings 
unless  he  had  been  directed  to  make  a  demand  by  the  President,  and 
the  President  not  having  given  any  directions  for  a  demand  it  waa 
right  and  proper  for  the  superintendent  to  return  the  petition  and 
proof  to  the  Indian  department  for  settlement  under  the  law,  and 
the  claimant  was  entitled  to  be  paid  because  he  had  done  all  the  law 
required  him  to  do  to  entitle  him  to  payment. 

8th.  The  provisions  of  the  nth  section  of  the  act  of*  1834,  promis- 
ing eventual  indemnity  for  losses  by  Indian  depredations,  only  applies 
to  cases  when  the  previous  statutory  steps  have  been  taken. 

Answer.  The  claimant  in  this  case  having  taken  all  the  steps  re- 
quired of  him  by  the  statute,  the  government  cannot  plead  its  own 
omission  or  neglect  to  take  the  steps  required  of  it  by  the  statute  in 
bar  of  the  rights  of  the  claimant  under  the  statute. 

9th.  There  is  no  general  law  authorizing  payment  from  the  treasury 
the  amount  of  losses  sustained  by  our  citizens  at  the  hands  of  In- 
dians. 

Answer.  There  is  a  general  law  (iTth  sec.  act  30th  June,  1834) 
pledging  the  payment  of  such  losses  as  this  out  of  the  treasury,  and 
the  Court  of  Claims  is  the  tribunal  appointed  by  law  to  report  a  bill 
to  carry  out  that  right. 

10th.  If  any  United  States  officer  has  failed  to  perform  his  official 
duty,  whereby  the  claimants  have  been  injured  and  have  sustained 
loss,  their  remedy  is  upon  such  officer,  and  not  upon  the  United 
States. 

Answer.  If  a  United  States  officer  has  failed  to  discharge  his  duty, 
and  that  duty  was  enjoined  by  law,  and  of  a  ministerial  nature,  and 
such  failure  results  in  loss  to  a  citizen,  the  government  is  liable,  for 
the  government  is  bound  to  make  good  all  losses  occurring  from  the 
neglect,  ignorance,  or  faithlessness  of  her  agents. 

Points  to  notice  under  the  above  legal  propositions. 

1st  proposition.  As  it  has  never  been  pretended  that  the  place 
where  this  injury  was  committed  was  Indian  country,  the  discussion 
of  that  proposition  is  a  waste  of  time. 

2d  proposition.  It  is  not  contended  that  the  7th  section  of  the  act  of 
1851  (9  vol.  U.  S.  L.,  587)  has  any  bearing  on  this  case,  but  it  is  con- 


JAKES  PRESTON   BECK.  3& 

tended  that  at  the  date  of  this  loss,  12th  September,  1849,  the  Indian 
intercourse  act  went  in  force  in  New  Mexico,  for  the  following  reasons  r 
1st.  The  Constitution  and  laws  of  Congress,  being  the  supreme  law  of 
the  land,  operate  and  go  without  any  special  enactment  and  of  their 
own  proper  vigor  wherever  the  sovereignty  and  jurisdiction  of  Con- 
gress intends.  This  doctrine  is  self-evident,  and  is  sustained  by  the 
decision  of  the  Supreme  Court,  in  the  case  of  Dredd  Scott,  and  also* 
in  the  case  of  16  Howard,  Cross  vs.  Harrison,  pages  197,  198. 

3d  proposition.  The  Navajoes  were  at  amity  for  the  following 
reasons: 

Ist.  A  state  of  amity  is  presumed. 

2d.  The  existence  of  a  treaty  with  the  Navajoes,  made  by  Colonel 
Newby,  is  proved  by  Captain  Simpson. 

3d.  The  acts  and  declarations  of  the  Indians  at  and  about  the  time 
of  the  treaty  were  pacific. 

4th.  The  treaty  placed  the  parties  to  it  in  amity  from  date,  and  the 
first  act  of  aggression  shown  after  the  date  of  that  treaty  could  not 
be  regarded  as  producing  a  state  of  war. 

5th.  The  government  by  producing  the  treaty  for  ratification  a  year 
after  date,  is,  by  its  own  act,  estopped  from  setting  up  the  existence 
of  a  state  of  war  within  that  period. 

6th.  The  Commissioner  of  Indian  Affairs,  in  his  report,  made  on 
the  motion  of  the  solicitor,  says  a  state  of  amity  did  exist. — (See 
report.) 

7th.  The  Indian  department,  in  its  report  on  this  very  case,  admits 
that  a  treaty  of  amity  did  exist  at  the  date  of  loss. — (See  report,  p. 
43.) 

4th  proposition.  The  solicitor  says  there  was  no  Indian  country  in 
New  Mexico,  and  hence  the  Navajoes  could  not  pass  from  Indian 
country  when  there  was  none,  and  hence  no  violation  of  law  has  been 
committed  by  them.  It  is  proper  to  observe  the  distinction  between 
Indian  country  de  facto  and  Indian  country  dejure.  Now  the  Navajo 
Indians  had  a  country  de  facto,  200  miles  by  150,  situate  in  New 
Mexico,  as  testified  to  by  Captain  Simpson,  and  the  boundary  line  did 
not  come  to  within  a  hundred  miles  of  the  place  of  this  loss.  There 
is  nothing  in  the  point. 

5tli  proposition.  On  examination  of  the  17th  section  of  the  inter- 
course act  it  will  be  found  that  every  substantial  requirement  of  that 
statute  has  been  complied  with.  There  has  been  no  omission  upon 
the  part  of  the  claimant.  If  any  informality  in  the  petition  had  ex- 
isted, or  any  defect  in  the  authentication  of  the  papers,  or  in  the 
sufficiency  of  the  proof,  the  superintendent  should  have  returned  them 
or  had  given  notice  of  the  defect  to  the  claimant.  The  superin- 
tendent of  Indian  affairs  was  governor,  and  had  a  personal  knowledge 
that  the  justice  of  peace  was  a  justice;  he  knew  his  handwriting,  and 
had  commissioned  him  as  such,  and  no  further  evidence  of  that  fact 
was  required. 

6th  and  7th  propositions.  The  demand  of  the  Indians  is  only  to  be 
made  under  direction  of  the  President,  and  if  no  such  direction  is 
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given  no  demand  need  be  made.  If  the  duty  of  a  demand  is  obliga- 
tory any  how  by  law  it  is  binding  upon  the  agents  of  the  government, 
and  if  they  fail  to  make  it,  that  failure  should  not  prejudice  the  rights 
of  the  claimant.  The  government  cannot  say  I  have  neglected  my 
duty,  and  I  will  visit  the  consequence  of  my  neglect  upon  your  inno- 
cent head.  The  government  cannot  say  the  claimant  must  bring  him- 
self within  the  law  to  the  dotting  of  an  i  or  crossing  of  a  t,  but  I  can 
neglect  with  impunity  all  that  it  requires  me  to  perform.  Such  a 
doctrine  will  place  in  the  power  of  a  department  to  repeal,  in  effect, 
an  act  of  Congress.  The  department  can  say,  you  have  no  right  to 
payment  out  of  the  treasury  until  we  make  demand,  and  we  never 
mean  to  make  a  demand,  hence  you  can  never  assert  your  right  under 
the  law.  It  must  be  manifest  that  if  no  demand  is  made  by  the  gov- 
ernment within  the  one  year  after  the  presentation  of  the  petition,  and 
proof  that  the  claimant's  right  to  claim  the  amount  out  of  the  treas- 
ury, without  regard  to  a  demand,  is  clear  and  undoubted* 

8th  proposition.  The  steps  required  to  be  taken  by  the  claimant 
have  been  taken  by  him  in  exact  conformity  with  the  17th  section  of 
the  intercourse  act;  a  comparison  of  the  petition  and  proof  with  the 
law  as  laid  down  in  that  section  will  show  such  to  be  the  case. 

9th  proposition.  The  17th  section  pledging  payment  out  of  the 
treasury  of  the  United  States  to  such  persons  as  come  within  its  pro- 
visions, it  is  the  manifest  duty  of  the  court  to  report  a  bill  for  the  re- 
lief of  the  claimant,  if  his  case  comes  within  that  law,  and  it  is  clearly 
shown  that  it  does. 

10th  proposition.  This  is  the  old  stereotyped  objection,  that  if  a 
remedy  exists  it  is  against  the  neglectful  agents  of  the  government 
and  not  against  the  government.  The  plain  English  of  the  position 
is  this :  When  the  agents  of  the  government  do  right  no  claim  can 
arise  against  the  government,  and  when  they  do  wrong  the  agents  are 
liable  and  not  the  government;  therefore  there  is  no  legal  claim 
against  the  government  for  anything  under  any  circumstances.  The 
absurdity  of  this  position  is  so  manifest,  and  has  been  so  often  decided 
against  by  the  courts,  that  it  is  a  matter  of  some  surprise  that  the 
learned  solicitor  still  hugs  the  delusion  to  his  bosom  with  the  fondness 
of  a  first  love.  '  It  is  a  sort  of  patent-right  proposition  which  will 
reflect  about  as  much  lustre  upon  the  science  of  jurisprudence  as 
Townsend's  sarsaparilla  does  upon  the  science  of  medicine. 
Respectfully  submitted, 

J.  S.  WATTS,  Attorney  Jm^  Claimant. 


IN  THE  COURT  OF  CLAIMS. 

Preston  Beck's  Administrator  vs.  The  United  States. 

SOLICITOR'S  BRIEF. 

Claim  for  loss  of  horses,  dtc,  in  New  Mexico,  in  1849. 

MATERIAL  AVERMENTS  IN  THE  PLAINTIFF^S  PETFTION. 

1.  That  on  the  12th  of  September,  1849,  Beck  and  Brent  w^ere 
residents  at  Santa  Fe,  New  Mexico,  and  were  the  owners  of  93 


JAMES   PRESTON   BECK.  35 

mules,  20  horses,  20  mares,  and  2  jackasses,  worth  $75  per  head  = 
$8,710. 

2.  That  on  said  12th  of  September,  said  animals  were  about  twelve 
miles  from  Santa  Fe,  under  the  care  of  their  herders,  when  a  small 
party  of  Navajo  Indians,  in  open  daylight,  with  force  and  violence, 
took,  stole,  and  carried  away  said  animals. 

3.  That  they  presented  evidence  of  their  loss  to  the  Indian  bureau, 
claiming  compensation  under  the  17th  section  of  the  Indian  intercourse 
act  of  1834;  but  payment  was  refused  although  a  reasonable  time  has 
elapsed. 

4.  That  Brent  and  Beck  are  dead  and  plaintiif  is  administrator  of 
the  surviving  partner. 

MATERIAL  FACTS  PROVED  AS  UNDERSTOOD  BY  THE  SOLICITOR. 

1.  That  Beck  and  Brent  had,  on  the  12th  of  September,  1849, 
mules,  &c.,  at  a  place  about  twelve  miles  distant  from  Santa  Fe,  but 
the  number  is  not  proved. 

Monialla  proves  that  he  was  at  a  place  12  miles  distant  from  Santa 
Fe  with  animals  belonging  to  Beck  and  Brent,  and  was  badly  wounded, 
and  Brent  was  killed,  but  he  does  not  specify  the  number. — (Record, 
pp.  7,8.) 

Duvai^  without  having  seen  them  at  all,  and  who  followed  unsuc- 
cessfully to  aid  in  their  recapture,  is  asked  to  state  the  number  driven 
off,  and  answers:  **  About  60  mules,  16  mares,  and  a  few  horses, 
colts,  and  2  jackasses." 

He  could  not  know  that  this  statement  was  true.  He  does  not  pre- 
tend that  he  knew  what  animals  were  there,  or  that  he  ever  saw  them, 
and  he  did  not  see  them  driven  off.  On  the  contrary,  he  testifies  that 
the  night  after  the  capture  he  was  called  upon  to  go  in  pursuit,  and 
that  he  went,  but  did  not  overtake  the  Indians,  bat  abandoned  the 
pursuit.  No  other  witness  attempts  to  specify  the  number  of  the  ani- 
mals. It  is  clear  from  his  own  deposition  he  knew  nothing  about  the 
number  or  driving  off  by  the  Indians. 

This  witness,  in  an  affidavit,  which  is  not  evidence  in  this  cause, 
swore  to  the  precise  number  stated  in  the  petition,  showing  a  discrep- 
ancy that  renders  his  statements  suspicious. — (Record,  p.  13.) 

2.  The  animals  stolen  or  captured,  were  probably  taken  by  th6 
Navajoes. — {ManialkCs  ev.  R.,  pp.  7,  8.) 

3.  The  animals  owned  by  Brent  and  Beck  were  probably  worth  $65 
per  head,  that  being  the  amount  originally  claimed,  and  stated  in  the 
affidavits  then  presented. 

4.  That  the  place  where  the  animals  are  claimed  to  be  was  not,  at 
the  time,  in  the  Indian  country  within  the  meaning  of  the  Indian  inter- 
course act  of  1834. 

Prior  to  the  treaty  of  1848  with  Mexico,  the  place  in  question  was 
within  a  territory  belonging  to  that  republic.  The  United  States 
took,  as  their  property,  all  lands  therein  which  has  not  been  granted 
by  that  government  or  by  Spain.  The  land  where  the  animals  were 
is  not  shown  to  have  been  granted,  or  to  have  become  private  prop- 
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erty,  and  therefore  the  same  must  be  deemed  public  lands  belonging 
to  the  United  States,  but  not  included  in  the  Indian  country. 

5.  At  the  time  of  the  transaction  the  Navajo  Indians  were  not  in 
amity  with  the  United  States. 

The  fact  that  they  were  in  amity  is  not  proved  by  the  claimant,  but 
it  is  disproved  by  the  defendants. 

SimpsovJs  ev.  He  states  facts  which  prove  that  the  Indians  were 
not  at  peace  with  the  United  States  at  the  moment  of  making  the 
treaty,  but  that  they  were  in  the  habit  of  making  forays  and  com- 
mitting depredations.  In  reply  to  the  question  whether  the  Navajoes 
observed  the  treaty,  he  answered,  **I  think  not.''  In  answer  to  the 
question  whether  it  would  have  been  safe  in  September  and  October, 
1849,  to  have  gonemto  the  Navajo  country  without  a  competent  escort,, 
he  says,  **No,  sir."  This  witness's  evidence  shows  that  at  the  very 
time  of  preparing  to  execute  the  treaty,  there  was  actual  war  between 
the  United  States  and  Navajoes. 

Report  from  Indian  office. 

Commissioner  of  Indian  Affairs,  *  *  It  is  true  that  continued  acts  of 
depredations  and  hostilities  have  never  ceased  to  be  committed  by 
members  and  bands  of  the  tribe  from  that  time  (of  making  the  treaty) 
to  the  present." 

Calhoun^ s  report,  p.  61.  **The  treaty,  a  copy  of  which  I  have  al- 
ready addressed  to  you,  having  been  duly  executed  on  the  10th  of 
September,  we  marched  to  Zunia." 

P.  61.  Zunia,  &c.,  October  Ist,  1849.  **Are  subject  to  serious 
annoyances  from  Navajoes,  north  and  northwest,  and  the  Apaches 
south  and  west." 

P.  62.  **  The  Navajoes  and  Apaches  are  exceedingly  troublesome  in 
that  neighborhood.  At  or  near  Sandia,  an  Indian  pueblo  some  15 
miles  on  the  road  from  Albuquerque  to  Santa  F6,  five  Mexicans  were 
killed  by  a  straggling  band  of  Navajoes,  and  some  property  taken  off 
on  the  24th  of  the  preceding  month,  the  second  day  after  we  passed 
on  our  return  to  Santa  Fe.  Numerous  bands  of  thieving  Indians, 
principally  Navajoes,  Apaches,  and  Camanches,  are  straggling  in  every 
direction,  busily  employed  in  gathering  their  winter  supplies  where 
they  have  not  sown.  Not  a  day  passes  without  hearing  of  some  fresh 
outrage;  and  the  utmost  vigilance  of  the  military  force  in  this  country 
is  not  sufficient  to  prevent  murders  and  depredations,  and  there  are 
but  few  so  bold  as  to  travel  alone  ten  miles  from  Santa  Fe.  How  are 
these  wrongs  to  be  remedied?  I  answer,  by  a  compulsory  enlighten- 
ment and  the  imposition  of  just  restraints;  both  to  be  enforced  at  the 
point  of  the  bayonet." 

P.  62-' 3.  **The  wild  Indians  of  this  country  have  been  so  much 
more  successful  in  their  robberies  since  General  Kearney  took  po88es- 
sion  of  the  country  they  do  not  believe  we  have  the  power  to  chastise 
them.  Is  it  not  time  to  enlighten  them  on  this  subject,  and  to  put  an 
end  to  their  ceaseless  depredations  ?  At  this  moment,  (October  Ist, 
1849,)  above  our  established  Indian  country,  on  the  Arkansas,  these 
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people  are  committiDg  every  depredation  within  their  power  as  far 
up  as  Bent's  Port.  These,  with  the  Navajoes  and  Kioways,  are  known 
to  be  in  every  section  of  the  country.  Indeed,  we  are  in  a  state  of 
waVy  and  their  disappointment  in  Mr.  Fitzpatrick's  promises  is  their 
excuse  for  their  conduct.  Concerning  Mr.  F.'s  actings  and  doings, 
and  his  promises  and  authority  to  act,  I  am  as  yet  wholly  ignorant. 
The  Navajoes  commit  their  wrongs  from  pure  love  of  rapine  and 
plunder.'' 

P.  64.  **Even  this  arrangement  (fixing  boundaries  for  the  Indians) 
would  be  utterly  ineffective  unless  enforced  by  the  military  arm  of  the 
country.  These  Indians  are  hardy  and  intelligent,  and  it  is  as  natural 
for  them  to  war  against  all  men  and  take  the  property  of  others  as  it 
is  for  the  sun  to  give  light  by  day." 

The  following  extracts  from  a  report  to  the  House  of  Representa- 
tives, at  the  first  session  of  the  36th  Congress,  being  No.  14,  show 
that  those  claiming  grants  of  land  under  Mexico  in  the  vicinity  of  the 
Navajoes  w^ere  driven  therefrom  by  them,  and  there  is  no  evidence  of 
their  return  to  reside  thereon  before  the  treaty  dated  the  9th  of  Sep- 
tember, as  1849.  These  are  offered,  not  as  evidence  in  the  usual 
acceptation  of  that  term,  but  as  sworn  historical  facts  collected  in 
judicial  proceedings  by  the  claimant's  counsel. 

Extracts  from  Executive  Document  No.  14,  \st  sess.  36th  Congress. 

Case  of  Pedro  Amendaris's  heirs — ^Valverde  and  Fra.  Christobel. 
John  S.  Watts,  attorney  for  claimants. 

**  Your  petitioners  further  state  that  the  said  Pedro  Amendaris 
took  possession  of  said  lands  and  built  houses  and  corrals  upon  the 
same,  and  had  those  lands  in  cultivation  and  had  pasturing  and  rais- 
ing there  large  herds  of  sheep,  and  many  cattle  and  horses,  and  con- 
tinued to  occupy  the  said  lands  until  he  tvas  forcibly  expeUed/rom  them 
by  the  hostile  incursions  (f  the  Navajo  Indians.^^ — (Petition,  p.  193.) 

Sandoval.  *■  *  That  said  farm  was  occupied  for  several  years,  and  he 
believes  it  to  have  been  abandoned  on  account  of  the  many  incursions 
of  the  hostile  Indians."— (P.  212.) 

Arayon.  ' '  That  said  farm  was  settled  for  some  years,  and  that  he 
believes  it  was  abandoned  on  account  of  the  many  incursions  of  the 
hostile  Indians."— (P.  213.) 

Jtian.  ''He  said  he  left  the  land  about  the  year  1825  or  1826;  he 
left  the  land  after  having  lost  a  large  amount  of  property  by  the  in- 
cursions of  hostile  Indians,  and  that  was  what  compelled  him  to  leave." 
(P.  216.) 

T^es.  ''He  stated  he  left  the  land  about  the  year  1825  or  1826, 
after  having  lost  a  large  amount  of  property  from  the  incursions  of 
hostile  Indians,  on  account  of  which  he  was  compelled  to  leave,  which 
the  deponent  well  knows,  as  he  was  a  soldier  at  that  time,  and  one  of 
the  detachment;  that  he  fought  with  the  Indians  to  prevent  several 
robberies,  which  they  frequently  committed." — (P.  217.) 

Duran.  "He  (Amendaris)  remained  there  until  the  escort  which 
had  been  given  him  for  some  years  was  removed.     I  believe  he  was 
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compelled  to  move  on  account  of  the  hostility  of  the  Indians  when 
the  troops  were  removed." — (P.  219.) 

Grant  of  May  1,  1820. — John  S.  WattSyfor  claimant. 

Pedro  Amendaris  *  *  continued  to  occupy  nntil  he  teas  forcibiy  ex- 

pelled  from  them   by  the  hostile  incursions  of  the  Navajo  Indians." 

* '  Your  petitioners  state  that  said  lands  have  never  been  surveyed, 

and  the  number  of  acres  contained  within  the  said  limits  are  unknown 

to  your  petitioners." — (Petition,  p.  221.) 

Juan.  **  State  when  Don  Pedro  Amendaris  was  placed  or  received 
posssession  of  the  grant  of  land  opposite  Valverde.  He  said  that 
about  the  year  1820,  and  that  he  abandoned  it  when  he  left  Valverde 
and  Fra.  Christobel,   which  was  about  the  year  1825  or  1826." 

**  State  what  improvements  he  had  made  on  the  land,  and  what 
number  of  cattle  he  had  there.  He  said  he  did  not  know  that  he  had 
made  any  improvement;  but  he  does  know  that  he  had  a  large 
number  of  cattle  and  horses  pastured  on  said  land." 

**  State  when  he  left  the  lands  and  the  reasons  why  he  was  com- 
pelled to  leave  ?  He  stated  the  frequent  robberies  and  incursions 
made  by  the  hostile  Indians."— (P.  227.) 

Tdles.  The  same  questions  were  asked  and  the  same  answers  given 
verbatim. — (P.  228.) 

Ashcorst.  Had  known  the  land  since  1849.  **Bv  whom  has  it  been 
occupied  and  claimed  since  you  have  known  it?  Since  1852  I  have 
seen  and  been  upon  the  land,  and  have  known  it  to  be  claimed  by  the 
heirs  of  Amendaris  and  Smith  and  Biggs,  who  claim  under  the  heirs, 
except  old  Fort  Conrad.  I  do  not  know  under  whom  that  is  claimed. 
It  is  still  occupied  by  the  heirs  of  Amendaris.  Fort  Conrad  has  been 
abandoned  since  1853."— (Pp.  229,  230.) 

6.  The  treaty  with  the  Navajoes  was  signed  at  several  hundred 
miles  distance  from  the  place  where  the  injury  is  claimed  to  have  been 
committed,  and  could  not  have  been  known  to  the  Indians  there  or  to 
any  considerable  portion  of  the  tribe  elsewhere. 

Simpson^ s  ev.  He  states  that  the  place  where  the  treaty  was  signed 
was  distant  from  Santa  Fe  278J  miles.  That  Col.  Washington  left 
the  place  of  making  the  treaty  on  the  10th  of  September,  and  reached 
Santa  Fe  on  the  25th  or  26th,  being  a  journey  of  15  or  16  days. 

There  is  no  evidence  that  any  of  the  Navajoes  knew  of  the  treaty 
on  the  10th  or  12th  of  September,  1849,  except  those  who  were  at  or 
near  the  place  where  it  was  signed.  The  treaty  itself  was  signed  by  only 
two  Indians — Martinez,  head  chief,  and  Chapitone,  second  chief. 

The  Navajo  country  is  conceded  to  be  large,  say  150  by  200  miles, 
though  its  boundaries  are  not  defined.  From  this  fact  it  is  clear  that 
the  tribe  as  a  whole  could  not  have  known  of  the  treaty  as  earlv  as 
the  12th  of  September,  1849. 

8.  The  treaty  with  the  Navajoes,  though  purporting  to  have  been 
signed  on  the  9th  of  September,  1849,  was  not  ratified  and  confirmed 
until  the  9th  of  September,  1850,  (9  U.  S.  L.  974,)  and  was  proclaimed 
on  the  24th. 

8.  That  the  place  where  the  injury  complained  of  was  committed 
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was  not  in  the  Navajo  country,  but  in  or  near  the  central  parts  of 
New  Mexico. 

The  Navajo  country  is  west  of  the  Rio  Grande,  as  is  shown  in  the 
atlases  and  maps  and  official  reports.  Simpson's  eveidence  is  to  the 
same  effect. 

Santa  Fe  is  situated  on  the  Rio  Ohicito  or  Santa  Fe  river,  which 
empties  into  the  Rio  Grande,  and  is  distant  from  the  latter  about  20 
miles  in  a  direct  line. — (Lippincott's  Gazetteer,  p.  1705.) 

The  proof  shows  that  the  place  in  question  was  12  miles  from  Santa 
F6,  and  it  could  not  have  been  on  the  west  side  of  the  Rio  Grande  in 
the  Navajo  country,  but  within  the  organized  though  unsettled  part 
of  the  country,  and  for  aught  that  appears  it  was  on  public  lands,  to 
which  Brent  and  Beck  had  no  claim. 

9.  The  17th  section  of  the  Indian  intercourse  act  under  which  this 
claim  is  made,  is  in  the  following  words  : 

*  *  And  be  it  further  enacted,  That  if  any  Indian  or  Indians  belonging 
to  any  tribe  in  amity  with  the  United  States  shall,  within  the  Indian 
country,  take  or  destroy  the  property  of  any  person  lawfully  within 
such  country,  or  shall  pass  from  the  Indian  country  into  any  State  or 
Territory  inhabited  by  citizens  of  the  United  States,  and  there  take, 
steal,  or  destroy  any  horse,  horses,  or  other  property  belonging  to  any 
citizen  or  inhabitant  of  the  United  States,  such  citizen  or  inhabi- 
tant, his  representative,  attorney,  or  agent  may  make  application  to 
the  proper  superintendent,  agent  or  sub-agent,  who,  upon  being 
furnished  with  the  necessary  documents  and  proofs,  shall,  under 
the  direction  of  the  President,  make  application  to  the  nation  or 
tribe  to  which  said  Indian  or  Indians  shall  belong,  for  satisfaction  ; 
and  if  such  nation  or  tribe  shall  neglect  or  refuse  to  make  satisfaction 
in  a  reasonable  time,  not  exceeding  twelve  months,  it  shall  be  the  duty 
of  such  superintendent,  agent  or  sub-agent,  to  make  return  of  his 
doings  to  the  Commissioner  of  Indian  Affairs,  that  such  further  steps 
may  be  taken  as  shall  be  proper,  in  the  opinion  of  the  President,  to 
obtain  satisfaction  ;  and  in  the  meantime,  in  respect  to  the  property 
so  taken,  stolen,  or  destroyed,  the  United  States  guarantee  to  the  party 
so  injured  an  eventual  indemnification  :  Provided,  That  if  sucli  in- 
jured party,  his  representatives,  attorney,  or  agent,  shall  in  any  way 
violate  any  of  the  provisions  of  this  act  by  seeking  or  attempting 
to  obtain  private  satisfaction  or  revenge  he  shall  forfeit  all  claim 
upon  the  United  States  for  such  idemnification :  And  provided 
also,  That  unless  such  claim  shall  be  presented  within  three  years  af- 
ter the  commission  of  the  injury,  the  same  shall  be  barred.  And  if 
the  nation  or  tribe  to  which  such  Indian  may  belong  receive  an  an- 
nuity from  the  United  States,  such  claim  shall,  at  the  next  payment 
of  the  annuity,  be  deducted  therefrom  and  paid  to  the  party  injured  j 
and  if  no  annuity  is  payable  to  such  nation  or  tribe,  then  the  amount 
of  tho  claim  shall  be  paid  from  the  treasury  of  the  United  States : 
Provided,  nothing  herein  contained  shall  prevent  the  legal  apprehen- 
sion and  punishment  of  any  Indians  having  so  offended.'' — (See  4  vol. 
St.  at  Large,  page  729.) 
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10.  That  the  Indian  appropriation  bill  of  the  27th  February,  1851, 
(9,  U.  S.  L.  587,)  contains  the  following  : 

§  7.  That  all  the  laws  now  in  force  regulating  trade  and  intercouse 
with  the  Indian  tribes,  or  such  provisions  of  the  same  as  may  be  appli- 
cable, shall  be,  and  the  same  are  hereby,  extended  over  the  Indian  tribes 
in  the  Territories  of  New  Mexico  and  Utah.'' 

This  enactment  is  subsequent  to  the  acts  complained  of,  and  can 
have  no  bearing  upon  the  case,  except  it  proves  the  absence  of  any 
such  provisions  before  this  was  enacted,  and  that  Congress  did  not  in- 
tend to  extend  all  the  provisions  of  the  act  of  1834  to  New  Mexico 
and  Utah. 

QUESTIONS  OF  LAW. 

First.  The  place  where  the  injury  was  committed  was  not  toithin  the 
Indian  country  described  in  the  Indian  intercourse  act  of  1834. 

The  locality  where  the  depredation  is  said  have  been  committed  was 
in  a  county  in  New  Mexico,  between  Santa  Fe  and  the  Rio  Grande. 

The  Indian  Territory  defined  in  the  act  of  1834  (4  U.  S.  L.  739; 
is  thus  described  : 

*^That  all  that  part  of  the  United  States  west  of  the  Mississippi  and 
not  within  the  States  of  Missouri  and  Louisiana  and  the  Territory  of 
Arkansas,  and  all  that  part  of  the  United  States  east  of  the  Missis- 
sippi river  and  not  within  any  State  to  which  the  Indian  title  has 
been  extinguished,  for  the  purposes  of  this  act,  be  taken  and  deemed 
to  be  the  Indian  country.'' 

No  portion  of  New  Mexico  or  territory  west  of  her,  including 
that  occupied  by  the  Navajoes,  is  within  this  description.  When  the 
act  of  1834  passed  the  place  in  question  belonged  to  Mexico,  and 
was  under  her  control. 

Second.  That  the  1th  section  of  the  Indian  appropriation  act  of  1851 
(^  U,  S.  L,  587)  has  no  hearing  upon  the  preserU  case. 

The  seventh  section  of  this  act  is  in  these  words  :  **That  all  laws  now 
in  force  regulating  trade  and  intercourse  with  the  Indian  tribes,  or 
such  provisions  of  the  same  as  may  be  applicable,  shall  be,  and  the 
same  are  hereby,  extended  over  the  Indian  tribes  in  the  Territories  of 
New  Mexico  and  Utah." 

This  section  cannot  apply  for  the  following  reasons: 

1.  It  was  not  enacted  until  between  one  and  two  years  after  the 
occurrence  complained  of  in  this  case. 

2.  It  does  not  attempt  to  define  Indian  territory,  nor  specify  any- 
thing showing  that  the  place  in  question  is  within  the  Indian  country. 

3.  It  applies  to  Indians,  and  not  to  territory  or  localities. 

4.  It  relates  to  trade  and  intercourse,  and  not  to  depredations  and 
paying  for  them. 
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Third.  The  Navajoes  were  not  in  amity  with  the  United  States^  and 
ther^ore  no  recovery  can  he  had. 

The  eveidence  conclusively  shows  that,  as  a  matter  of  fact,  the 
Navajoes  were  not  at  peace  and  in  amity  with  the  United  States,  and 
were  not  with  Mexico;  from  1820  down  to  a  period  since  the  transac- 
tion in  question,  they  have  been  depredating  upon  the  whites  in  New 
Mexico,  and  that  it  was  unsafe  to  enter  their  country,  or  reside  near 
it,  without  protection,  and  that  our  army  was  sent  there  and  erected 
military  posts  to  keep  them  in  check. 

But  the  claimant  insists  that  amity  was  produced  by  signing  the 
treaty  on  the  9th  of  September,  1849. 

This  assumption  is  denied.  If  the  treaty  produces  upon  this  ques- 
tion any  effect  whatever,  it  could  not  do  so  before  its  ratification  by 
the  Senate,  which  did  not  occur  until  a  long  time  afterwards. 

But  the  evidence  shows  that  no  amity  existed,  even  after  the  sign- 
ing and  ratification  of  the  treaty,  nor  at  the  time  of  signing  it. 

If  the  signing  the  treaty  had  the  effect  to  produce  amity,  it  could 
only  extend  to  those  who  knew  of  its  existence. 

But  it  is  not  shown  that  any  of  the  Navajoes  not  present  at  the 
signing  knew  of  it,  and  it  is  clear  that  those  who  were  within  twelve 
miles  of  Santa  Fe,  being  distant  therefrom  278  miles,  could  not  have 
known  it  if  they  could  have  been  restrained  by  its  provisions.  Con- 
structive amity  is  inadmissible.  It  would  be  making  the  government 
pay  a  penalty  for  its  efforts  to  protect  the  whites.  Amity  with  those 
signing  the  treaty  is  not  amity  with  those  who  did  not  know  of  it. 
Beck  and  Brent  did  not  know  of  it,  or  act  with  reference  to  its  provi- 
sions. If  the  signing  of  a  treaty  produces  amity  in  fact,  then,  when 
our  treaty  with  Mexico  was  signed  we  were  at  amity,  and  still  we 
know  that  we  held  military  control  over  her  capital  until  the  ratifica- 
tion and  exchange.  This  point  was  settled  in  Cross  vs.  Harrison^  (16 
H.  164,  p.  190.) 

Where  the  question  of  amity  rests  upon  a  treaty,  it  cannot  be  said 
to  exist  until  the  treaty  has  received  all  the  formalities  to  make  it 
legally  binding  upon  the  parties  to  it.     Amity  is  thus  defined : 

' '  Friendly  intercourse  between  nations,  opposed  to  a  state  of  war- 
fare, denoting,  also,  agreement  and  absence  of  discord  among  lesser 
bodies  of  people,  and  friendship  between  individuals.'' — (2  London 
Ency.  121.) 

There  has  been  no  such  state  of  things  as  this  definition  describes. 
It  never  has  existed.  It  follows  that  there  was  no  such  amity  as  is 
contemplated  in  the  act  of  1834,  upon  which  this  claim  rests. 

Fourth.  Passing  from  the  Navajo  country  into  other  parts  of  New 
Mexico,  and  taking  or  destroying  property  there,  is  not  a  case  within  the 
nth  section  of  the  Indian  intercourse  act  of  1834. 

When  the  Indians  averred  to  have  committed  the  aggression  com- 
plained of  left  the  Navajo  country,  if  they  did  so  at  all,  is  not  proved. 
It  is  not  shown  to  have  been  after  the  treaty.     It  is  not  claimed,  or 
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averred  in  the  petition,  that  the  act  complained  of  was  in  the  Navajo 
or  Indian  country.  Nor  is  it  averred  that  those  who  committed  it  had 
passed  from  the  Indian  country  into  a  Territory  and  there  committed 
it.     The  words  of  the  act  are: 

**  That  if  any  Indian  or  Indians  belonging  to  any  tribe  in  amity 

with  the  United  States  shall,  tvithin  the  Indian  country^  take  or  destroy 

the  property  of  any  person  lawfully  within  such  country,  or  shall  pass 

from  the  Indian  country  into  any  State  or  Territory,  and  there  take, 

steal,''  Ac. 

The  Navajoes  committing  this  depredation  could  not  have  passed 

from  Indian  country  into  that  occupied  by  the  whites,  because  there 

was  no  such  Indian  country  in  New  Mexico  for  them  to  pass  from.     It 

follows  that  these  Navajoes,  in  what  occurred,  did  not  come  within 

either  branch  of  the  provision  in  question. 

The  Indians  did  not  pass  from  the  Navajo  country  after  the  treaty 
of  the  9th,  but  must  have  done  so  before,  to  have  reached  the  place 
named. 

If  the  place  in  question  was  Indian  country,  then  the  property  in 
question  was  not  lawfully  there;  but  being  there  is  forbidden,  as  fol- 
lows: 

§  9.  **That  if  any  person  shall  drive  or  otherwise  convey  any  stock 
of  horses,  mules,  or  cattle  to  range  and  feed  on  any  land  belonging  to 
any  Indian  or  Indian  tribe,  without  the  consent  of  such  tribe,  such 
person  shall  forfeit  one  dollar  for  each  animal  of  such  stock.'' 

No  such  consent  is  averred  or  shown.  Recovery  can  only  be  had, 
by  the  words  of  the  17th  section,  in  cases  where  the  animals  are  law- 
fully at  the  place.  If  the  land  where  the  animals  were  belonged  to 
the  government  they  were  not  lawfully  there.  Upon  either  ground 
the  claim  must  fail. 

Fifth.  There  teas  no  suitable  application  made  to  the  proper  superin- 
tendent^ agent^  or  sub-agent,  for  indemnify,  as  required  by  statute,  or  to 
he  acted  upon  by  the  government. 

Brent  and  Beck  did  not  move  in  the  matter  of  the  loss  of  their  stock 
for  more  than  two  years,  and  then  did  not  furnish  the  superintendent 
**with  the  necessary  documents  and  proofs*'  to  require  or  authorize 
him  to  act. 

1.  They  furnished  no  ** documents  and  proofs,"  except  one  ex  parfe 
affidavit,  which  is  contradictory  upon  its  face,  first  stating  that  the 
affiant  did  not  know  the  ''precise  number  of  the  animals,"  and  then 
stating  that  there  were  135.  This  affidavit  was  not  taken  in  the  pre- 
sence of  any  United  States  officer,  nor  the  signature  of  the  justice  of 
the  peace  before  whom  taken  certified  to  be  genuine,  or  that  he  was, 
in  fact,  such  justice;  nor  was  there  any  evidence  that  Montolla  was  a 
credible  person.  Even  he  did  not  state  that  he  was  acquainted  with 
the  value  of  mules. 

2.  The  ex  parte  affidavit  of  Duval  does  not  state  any  material  fact 
upon  his  knowledge,  but  it  shows  upon  its  face  that  it  was  substan- 
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tially  all  matter  of  hearsay.  It  is  subject  to  the  same  objections  as 
to  the  manner  of  taking  and  certifying  as  that  of  Montolla. 

3.  The  afiSdavits  did  not  show  that  the  property  lost  was  where  it 
had  a  lawful  right  to  be,  nor  that  the  act  complained  of  occurred  in 
the  Indian  country,  or  was  committed  by  Indians  passing  from  the 
Indian  country  to  that  of  the  whites,  nor  that  the  Navajo  tribe  were 
in  amity  with  the  United  States. 

The  material  points  of  the  17th  section  were  overlooked. 

Hence,  the  case  presented  to  the  superintendent  was  not  such  an 
one  as  he  was  authorized  to  act  upon,  or  the  President  to  direct  to 
be  presented  to  the  tribe  for  satisfaction. 

Sixth.  No  action  can  laiofvUy  he  taken  to  obtain  satisfaction  from  the 
Indians  or  from  the  treasury^  until  after  the  presentation  of  proper  docU' 
ments  and  proofs^  and  demand  made  of  the  Indians^  and  return  thereupon 
made  to  the  Indian  office. 

It  has  been  shown  that  the  proper  documents  and  proofs  had  not 
been  furnished  to  the  superintendent,  and  without  them  the  Presi- 
dent could  not  authorize  or  direct  application  to  be  made  to  the 
tribe.  There  is  no  evidence  that  the  President  has  ever  been  called 
upon  to  give  any  direction  in  this  matter;  but  if  he  had  been,  the 
documents  and  proofs  were  not  sufficient  for  him  to  act  upon.  They 
showed  no  claim  under  the  17th  section  of  the  statute,  and  hence 
could  not  be  presented  to  the  Indians.  Before  that  could  be  law- 
fully done,  the  documents  and  proofs  must  show  a  case  provided  for 
by  the  statute,  and  established  in  a  manner  to  which  no  just  excep- 
tion could  be  properly  taken. 

These  documents  and  proofs,  when  suitable  and  sufficient,  and  the 
party  requests  it,  are  to  be  presented  by  the  superintendent,  agent, 
or  sub-agent,  to  the  Indians,  under  direction  of  the  President.  Their 
story  is  to  be  heard.  Then  the  superintendent,  &c.,  must  wait  a 
reasonable  time,  not  exceeding  twelve  months,  for  the  Indians  to 
make  satisfaction,  the  usual  way  of  doing  which  is  to  restore  the 
property  or  to  replace  it. 

At  the  end  of  the  twelve  months  after  the  demand,  if  no  satisfac- 
tion is  made,  the  superintendent,  agent,  or  sub-agent,  is  *  Ho  make 
return  of  his  doings  to  the  Commissioner  of  Indian  AflFairs,  that  such 
further  steps  may  be  taken  as  shall  be  proper,  in  the  opinion  of  the 
President,  to  obtain  satisfaction  for  the  injury.'' 

Now,  until  the  superintendent  makes  application  to  the  Indian 
tribe,  he  cannot  make  the  return  to  the  Indian  Commissioner  which 
is  required.  This  return  has  never  been  made  in  this  case.  The 
superintendent  was  not  called  upon  to  present  it  to  the  Indians,  nor 
to  take  any  particular  steps  under  it,  though  claimant's  letter  seems 
designed  to  secure  its  being  sent  to  the  Indian  office,  and  the  super- 
intendent gave  it  that  direction,  enclosing  Brent  and  Beck's  letter 
with  the  papers.  The  record  shows  no  request  on  their  part  to  have 
any  other  or  further  steps  taken  with  the  claim.  It  is  certain  that 
the  record  shows  no  such  return  from  the  superintendent  as  the  law 
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required.  If  any  other  action  bad  been  desired  at  his  hands  it  should 
have  been  so  specified  as  not  to  be  the  subject  of  mistake.  It  is  evi- 
dent that  he  did  not  understand  that  the  claimants  desired  him  to 
visit  the  Navajoes,  and  to  make  demand  of  restitution.  The  proof 
shows  that  it  would  not  have  been  easy  or  safe  for  him  to  do  so. 
Whether  this  was  so  or  not,  the  record  does  not  show  that  he  was 
requested  to  undertake  any  such  duty. 

Seventh.  Th£  President  was  not  authorized  to  direct  further  action 
without  a  return  to  the  commissioner  from  the  superintendent  of  his 
doings  on  making  application  to  the  Indians  for  indemnity. 

By  the  act  three  steps  must  be  taken  before  the  President  can 
finally  act: 

1.  The  documents  and  proofs  required  by  law  must  be  furnished 
the  superintendent. 

2.  Application  must  be  made  to  the  Indians  for  satisfaction,  by 
direction  of  the  President. 

3.  The  superintendent  must  make  retarns  to  the  Indian  office  of 
his  doings. 

Until  these  things  are  done,  the  President  has  no  jurisdiction  to 
act.  But  where  they  have  been  done,  then  *  *  such  steps  may  be 
taken  as  shall  be  proper,  in  the  opinion  of  the  President,  to  obtain 
satisfaction  for  the  injury."  This  is  a  statute  authority  conferred 
upon  the  President,  and  must  be  strictly  pursued. 

If  he  should  act  otherwise,  it  would  be  without  authority,  and  his 
action  a  nuilit)'.  It  does  not  appear  by  the  record  that  it  has  ever 
been  claimed  that  these  steps  have  been  taken,  or  that  the  President 
has  been  called  upon  to  act  with  or  without  them. 

It  follows  that  the  steps  required  by  the  statute  to  entitle  the 
claimants  to  demand  anything  of  the  United  States  have  not  been 
taken  by  them,  and  therefore  they  have  no  cause  of  complaint,  and 
consequently  are  not  entitled  to  the  relief  they  seek. 

Eighth.  The  provisions  of  tJie  llth  section  of  the  act  of  1834,  promis- 
ing ev&iitual  indemnity  for  losses  by  Indian  depredations,  only  applies  to 
cases  where  the  previous  statutory  steps  have  been  taken. 

After  providing  several  legal  steps  to  be  taken,  the  act  contem- 
plates that  the  President  will  look  at  the  matter,  and  give  his  opinion 
what  further  steps  he  may  think  proper.  The  President  might  think 
delay  advisable,  owing  to  our  relations  with  the  Indians.  He  might 
deem  chastisement  proper  to  induce  a  return  of  the  property.  He 
might  refuse  to  make  presents  or  pay  annuities,  or  decline  to  permit 
traders  among  them,  or  take  other  steps  to  compel  them  to  do  justice. 
He  might  deem  it  best  to  send  and  recapture  the  stolen  property,  or 
demand  other  in  lieu  of  it.  There  might  be  many  reasons  for  his  de- 
laying action.  Hence  the  form  of  the  expression  in  the  act:  "and  in 
the  meantime  in  respect  to  the  property  so  taken,  stolen  or  destroyed, 
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the  United  States  guarantee  to  the  party  so  injured  an  eventual  indem- 
ni6cation,"  with  certain  provisos  denying  it  in  certain  cases. 

This  guarantee  applies  only  to  cases  where  the  steps  have  been 
taken  authorizing  the  President  to  direct  as  to  such  further  steps  as 
may  be  properly  taken.  These  might  occasion  delay,  and  therefore 
the  promise  that  the  indemnity  should  eventually  be  made.  This 
provision  must  be  taken  and  considered  in  connexion  with  what  pre- 
cedes it,  showing  a  loss  clearly  proved,  and  at  a  place  specified  in  the 
statute,  a  demand  of  the  wrong-doer,  and  a  report  thereon,  and  then 
the  provision  is  a  rational  one.  If  the  intention  had  been  to  guarantee 
payment  in  all  cases,  the  act  would  have  said  so,  and  these  prelimi- 
nary ceremonies  would  not  have  been  enacted,  because  quite  useless. 

The  construction  claimed  by  the  other  side  would  make  the  United 
States  liable  for  all  Indian  depredations,  however  they  might  occur, 
and  the  application  and  proof  might  be  first  made  at  the  treasury, 
and  the  government  would  be  bound  to  pay.  Such  a  construction 
cannot  be  admitted.  The  promise  is  to  those  only  who  come  within 
the  terms  of  the  statute,  and  have  performed  its  requirements. 

The  claimants  in  this  case  have  not  shown  a  loss  in  the  Indian 
country,  nor  by  Indians  passing  from  such  country  to  States  or  Ter- 
ritories, nor  have  they  proved  that  they  have  taken,  or  caused  to 
be  taken  the  steps  necessary  to  reach  the  indemnity  claimed,  and 
therefore  cannot  recover. 

They  do  not  show  that  they  have  requested  that  such  steps  might 
be  taken  as  above  specified,  or  that  they  have  called  the  attention  of  the 
proper  officers  to  the  necessity  of  taking  them,  or  shown  that  they  de- 
sired it.  Until  they  have  done  this  they  cannot  claim  that  such 
officer  has  been  negligent  or  is  in  default,  or  that  the  satisfaction 
would  not  have  been  promptly  made  by  the  Indians  themselves. 

Ninth.  There  is  no  general  law  authorizing  payment  from  the  treamrtf 
of  the  amount  of  losses  sustained  by  our  citizens  at  the  hands  of  Indians, 

If  there  had  been  a  general  indemnifying  law,  the  statute  under 
consideration  would  pot  have  been  necessary.  But  none  such  has 
ever  been  passed.  But  for  the  act  of  1834,  or  some  special  treaty 
provisions,  the  remedy  for  Indian  aggressions  would  be  the  same  as 
those  occurring  among  the  white  men — the  injured  party  could  only 
obtain  redress  by  appealing  to  the  judiciary.  The  17th  section  of 
the  act  of  1834  had  its  origin  in  the  belief  that  it  would  aid  in  preserv- 
ing the  peace  between  the  whites  and  Indians,  and  prevent  retaliation 
for  injuries,  which  might  involve  us  in  Indian  wars.  Hence  the  white 
man's  rights  under  it  are  not  natural  rights,  but  those  which  the 
statute  gives,  and  those  only.  There  was  no  prior  obligation  of  in- 
demnity on  the  part  of  the  government,  either  at  common  law,  by 
statute,  or  treaty. 

But  the  claimant's  counsel  insists  that  the  9th  article  of  the  treaty 
with  Mexico  confers  the  right  he  claims. 

If  this  provision  has  this  efiect,  then  he  cannot  claim  under  the  act 
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of  1834,  and  when  he  resorts  to  it  he  mnst  abandon  the  claim  under 
that  act. 

The  9th  article  is  in  these  words: 

^^  Mexicans  who^  in  the  Territory  aforesaid,  shall  not  preserve  the 
character  of  citizens  of  the  Mexican  republic,  conformably  with  what 
is  stipulated  in  the  preceding  article,  shall  be  incorporated  into  the 
Union  of  the  United  States,  and  be  admitted  at  the  proper  time  (to  be 
judged  of  by  the  Congress  of  the  United  States)  to  the  enjoyment  of 
all  the  rights  of  citizens  of  the  United  States,  according  to  the  prin- 
ciples of  the  Constitution;  and,  in  the  meantime,  shall  be  maintained 
and  protected  in  the  free  enjoyment  of  their  liberty  and  property, 
and  secured  in  the  free  exercise  of  their  religion  without  restriction." 

This  is  in  substance  the  same  as  the  3d  article  of  the  treaty  for  the 
purchase  of  Louisiana.  If  the  claimant's  construction  is  correct,  the 
act  of  1834  was  wholly  unnecessary  west  of  the  Mississippi,  where  it 
almost  exclusively  applies.  All  west  must  have  had  a  most  ample 
treaty  guarantee,  and  needed  no  such  act  as  that  of  1834. 

But  under  the  Louisiana  treaty  no  claim  like  the  present  has  ever 
been  made.  That  treaty,  like  ours  with  Mexico,  has  always  been  un- 
derstood to  mean  that  the  people  who  came  under  our  government 
should  have  the  protection  aflForded  by  our  institutions  and  laws  as  to 
their  liberty  and  property.  In  other  words,  that  our  government 
would  not  deprive  them  of  either  by  its  laws  or  acts,  but  that  they 
should  stand  in  that  respect  upon  an  equal  footing  with  our  own  citizens. 
The  claimants  so  understood  it  when  they  drew  their  petition,  as  they 
refer  to  the  act  of  1834  as  the  foundation  of  their  rights,  and  make  no 
allusion  whatever  to  the  Mexican  treaty,  nor  does  it  find  a  place  in 
their  earlier  briefs.  If  they  had  relied  upon  this  treaty,  they  would 
have  stated  it,  as  required  by  the  second  rule  of  this  court. 

If  the  claimants'  theory  is  correct,  they  should  not  have  attempted 
to  follow  the  provisions  of  the  ac^  of  1834,  nor  have  come  here  with  a 
petition  setting  out  the  section  under  which  they  claiined,  but  should 
have  gone  to  the  proper  department  with  their  evidence  and  demanded 
indemnity. 

If  they  are  right,  then  the  United  States  are  bound  to  pay  for  all 
the  trespasses  committed  on  the  Louisiana  purchase,  and  under  the 
Mexican  treaty,  whether  by  Indians  or  white  men.  They  would  be 
liable  for  every  false  imprisonment  by  white  men  or  by  Indians,  and 
to  make  good  all  injuries  to  the  property  of  one  who  was  in  1848, 
at  the  time  of  the  treaty,  a  Mexican  citizen.  Under  the  Louisiana 
treaty  the  range  would  be  wider,  and  include  all  the  losses  of  all  the 
**  inhabitants."  It  requires  no  words  to  satisfy  any  reasonable  mind 
that  no  such  intention  was  in  the  mind  of  those  who  made  and  con- 
firmed these  treaties. 

But  if  the  promise  was  made  and  has  been  violated,  to  whom  are 
the  United  States  responsible  ?  Not  to  these  claimants.  This  article 
of  the  treaty  refers  to  Mexicans  who  shall  not  preserve  their  character 
of  Mexican  citizens,  and  they  do  not  state  in  their  petition  or  prove 
that  they  were  Mexicans.  The  covenant  is  with  Mexico  and  with  no 
one  else,  though  made  for  the  benefit  of  Mexicans,  and  our  govern- 
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meat  is  responsible  to  no  one  else  under  this  article.  But  irresponsi- 
ble to  any  one  else  it  is  only  to  Mexicans,  and  there  is  nothing  in  the 
record  to  show  that  Brent  and  Beck  were  Mexicans.  Not  having 
averred  and  proved  that  they  were  Mexicans,  they  cannot  now  claim 
that  they  were  so  and  entitled  to  the  benefits  of  that  provision  of  the 
treaty. 

One  of  the  briefs  says  that  the  treaty  with  the  Navajoes  requires 
our  government  to  make  this  indemnity;  but  no  article  is  referred  to, 
and,  after  careful  search,  no  such  provision  is  found  in  that  treaty. 
But  this  treaty  is  not  referred  to  in  the  petition,  nor  earlier  briefs,  as 
the  foundation  of  this  claim,  and  cannot  now  be  resorted  to  for  any 
such  purpose. 

Tenth.  If  any  United  States  officer  has  failed  to  perform  his  official 
duty,  whereby  the  claimants  have  been  injured  and  have  sustained  loss, 
their  remedy  is  upon  such  officer  and  not  upon  the  United  Stages. 

Government  officers  are  appointed  under  the  laws  of  Congress  to 
execute  tho»e  which  are  committed  to  them  for  that  purpose.  It  is  so 
in  the  several  States.  Suits  are  often  maintained  against  those  who 
omit  to  perform  the  duties  assigned  them,  and  they  are  often  com- 
pelled to  act  by  the  power  of  the  judiciary  over  them.  United  States 
officers  bear  the  same  relation  to  the  laws  of  Congress  as  State  officials 
do  to  the  State  laws,  in  most  if  not  in  all  cases.  But  the  laws  of  Con- 
gress have  not  provided  as  many  remedies  as  some  of  the  States.  But 
it  may  be  laid  down  as  a  broad  rule  that  where  an  officer  is  required 
to  perform  a  clear  and  certain  duty,  in  which  a  citizen  has  an  interest, 
such  officer  is  responsible  for  its  non-performance  to  such  citizens,  and 
a  suit  can  be  maintained  by  way  of  remedy.  If,  however,  such  officer 
has  a  discretion  to  exercise  in  the  matter  he  is  not  responsible  for  its 
exercise,  if  he  does  not  act  corruptly  or  dishonestly.  If  he  has  to  ex- 
ercise his  jitdgment  he  is  not  responsible  for  errors  which  he  may  com- 
mit, where  dishonesty  or  corruption  is  not  shown. 

In  the  present  case  it  is  neither  averred  nor  proved  that  the  super- 
intendent, Commissioner  of  Indian  Affairs,  or  the  President  acted 
corruptly  or  dishonestly,  or  that  either,  in  fact,  refused  to  perform 
their  duty.  If  the  government  were  responsible  for  their  wrongful 
official  acts,  in  a  suit  by  a  citizen,  it  is  not  averred  or  proved  that 
either  has  committed  one,  so  as  to  create  a  liability,  either  upon  him- 
self or  upon  the  government. 

The  errors  of  the  superintendent  could  have  been  corrected  by  the 
Indian  Commissioner,  and  those  of  the  latter  by  the  Secretary  of  the 
Interior,  and  all  of  them  by  the  President,  if  the  claimants  had  pro- 
perly applied  to  them  for  that  purpose.  But  no  such  effort  at  review 
is  averred  or  shown.  It  is  claimed  that  the  United  States  are  liable, 
because  some  one  of  these  officers  erred  in  the  performance  of  his 
duty  or  by  omissions,  but  which  are,  and  in  what  respect,  is  not  stated. 
But  if  they  failed  to  act  at  all  when  requested,  then  the  remedy  is 
against  the  officer  refusing  to  act.  But  it  is  not  even  averred  that 
either  officer  was  requested  to  act  and  failed  to  do  so. 
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The  liability  of  the  government  can  only  arise  when  the  claimants 
have  taken,  or  caused  to  be  taken,  all  the  steps  required  by  the 
statute,  and  establishing  in  themselves  a  legal  liability  Avithin  the 
provisions  of  the  statute.  If  these  are  not  taken,  whether  the  fault  of 
the  officer  or  not,  the  government  is  not  liable.  It  is  not  a  guarantor 
of  the  acts  of  all  its  officers  when  performing  duties  for  citizens.  In 
this  case  these  regular  steps  have  not  been  taken,  and  therefore  the 
government  is  not  responsible.  But  if  the  claimants  believe  that  the 
officials  referred  to  have  acted  corruptly  or  dishonestly  they  have 
their  remedy  against  them.  If  he  has  so  managed  his  affairs  that  no 
one  is  responsible  for  his  losses  he  is  in  the  condition  of  thousands  in 
their  transactions  with  one  another,  who  are  without  remedy.  Thou- 
sands upon  thousands  have  suffered  from  Indian  depredations  without 
having  their  losses  made  good  by  federal  or  State  authority.  The 
United  States  themselves  have  been  extensive  sufferers  at  the  hands 
of  Indians  and  are  without  remedy,  except  by  resort  to  the  expensive 
and  hazardous  one  of  war,  which  would  be  likely  to  end  in  losing  in- 
stead of  obtaining  money. 

Eleventh.  The  time  of  taking  Jurther  steps,  by  direction  of  the  Presi- 
dent, to  obtain  satis/action  is  left  to  the  discretion  of  the  President,  and 
this  court  cannot  supervise  that  discretion,  and  hold  that  he  did  not  exer- 
cise it  as  soon  as  he  ought,  and  therefore  this  suit  is  prematurdy  brought. 

No  suit  will  lie  until  there  has  been  a  default  on  the  part  of  the 
government.  Where  there  is  a  discretion  vested  in  an  officer  as  to 
when  he  will  perform  an  act,  the  question  and  time  of  action  rests  with 
him  and  with  no  one  else,  and  clearly,  he  cannot  be  charged  with 
delay  and  fault  until  a  reasonable  time  has  elapsed  after  a  direct  re- 
quest to  act.  In  this  case  no  such  request  is  shown,  and  hence  there 
can  be  no  default,  and  consequently  there  can  be  no  recovery. 

R.  H.  QILLET, 

United  States  SoltcUor. 

Dated  February,  1861. 


IN  THE  COURT  OF  CLAIMS. 


J.  Preston  Beck,  Administrator,  vs.  The  United  States. 

LORING,  J. 

The  petitioner  is  administrator  de  bonis  non  of  Preston  Beck,  who 
was  the  surviving  partner  of  Brent  &  Beck,  merchants  of  Santa  Fe, 
in  the  Territory  of  New  Mexico.  The  petitioner  claims  indemnifica- 
tion by  the  United  States  for  a  herd  of  mules,  &c.,  of  which  Brent  & 
Beck  were  plundered  by  the  Navajo  Indians  on  the  12th  of  Septem- 
ber, 1849,  and  the  claim  is  made  upon  the  statute  of  30th  June,  1834, 
as  that  is  explained  by  the  joint  resolution  of  June  25,  1860. 

The  facts  shown  are,  that  about  the  12th  of  September,  1849,  a 
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band  or  herd  of  mules,  mares,  Ac,  belonging  to  Brent  &  Beek,  were 
pastured  by  them  under  the  charge  of  herdsmen,  on  the  plains  or 
mesa  in  the  county  of  Santa  Fe,  and  about  twelve  miles  from  the  city 
of  Santa  Fe ;  that  a  body  of  Navajo  Indians  seized  them  and  drove 
them  off  into  the  Navajo  country.  That  on  the  29th  of  November, 
1851,  Brent  &  Beck  made  application  to  the  supeiintendent  of  Indian 
affairs,  and  filed  with  him  their  claim  for  indemnification  for  the 
animals  stolen,  and  the  proofs  of  their  loss,  under  and  according  to 
the  17th  section  of  the  statute  of  1834  ;  the  claim  was  not  paid  or 
allowed,  and  since  it  accrued  no  annuity  has  been  granted  to  the 
Navajo  Indians,  The  petitioner  claims  to  be  paid  out  of  the  treasury 
of  the  United  States  the  sum  of  eight  thousand  seven  hundred  and 
ten  dollars,  with  interest  thereon,  from  one  year  after  filing  his  proof. 

The  act  of  June  30, 1834,  (4  U.  S.  L.,  729,  §  1,)  defines  the  Indian 
country,  and  the  17th  section  provides  that  if  any  Indians  in  amity 
with  the  United  States  shall  pass  from  the  Indian  country  into  any 
State  or  Territory  inhabited  by  citizens  of  the  United  States,  and  there 
steal  horses  or  other  property  belonging  to  any  citizen  or  inhabitant 
of  the  United  States,  such  citizen  or  inhabitant,  or  his  representatives, 
may  make  application  to  the  proper  superintendent,  who,  being  fur- 
nished with  the  necessary  documents  and  proofs,  shall,  under  the 
direction  of  the  President,  make  application  to  the  nation  or  tribe  to 
which  the  Indians  shall  belong  for  satisfaction  ;  and  on  refusal  or  neg- 
lect of  the  Indians  to  make  satisfaction  for  a  reasonable  time  not  ex- 
ceeding twelve  months,  the  superintendent  is  to  make  return  to  the 
Commissioner  of  Indian  Affairs  that  such  further  steps  may  be  taken 
as  shall  be  proper,  in  the  opinion  of  the  President,  to  obtain  satisfac- 
tion for  the  injury.  ^'And  in  the  meantime,  in  respect  to  the  property 
so  taken,  stolen,  or  destroyed,  the  United  States  guarantee  to  the 
party  so  injured  an  eventual  indemnification.'' 

The  section  then  provides  that  the  injured  party  shall  not  seek 
private  satisfaction  or  revenge,  and  that  his  claim  shall  be  deducted 
from  the  next  annuity,  if  any,  payable  to  the  Indians,  and  if  none, 
then  be  paid  from  the  United  States  treasury. 

We  think  the  claim  of  the  petitioner  is  within  this  section. 

It  is  true  that  New  Mexico  was  not  comprehended  within  the  Indian 
country,  as  that  was  defined  in  the  act  of  1834,  for  New  Mexico  was 
not  acquired  by  the  United  States  until  the  treaty  of  Guadaloupe 
Hidalgo,  February  2,  1849,  when  it  became  the  property  of  the  United 
States,  and  subject  to  its  jurisdiction.  But  after  that,  and  on  the  9th 
of  September,  1849,  a  treaty  was  made  between  the  United  States  and 
the  nation  of  Navajoes,  in  which  it  was  recited  that  by  the  treaty  of 
Guadaloupe  Hidalgo  those  Indians  were  placed  under  the  exclusive 
jurisdiction  and  protection  of  the  United  States,  and  then  provided 
that  the  laws  regulating  the  trade  and  intercourse  with  the  Indians 
should  be  extended  over  the  Navajo  country.  We  think  the  purpose 
and  effect  of  this  was  to  make  the  Navajo  country  Indian  country. 

Then  the  treaty  declares  that  '^perpetual  peace  and  friendship'' 
shall  exist  between  the  contracting  parties,  and  we  think  this  placed 
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the  Navajoes  ''in  amity"  with  the  United  States,  and  that  this  rela- 
tion thus  created  between  the  nations  conld  not  be  altered  by  the 
depredations  of  individuals  of  either  of  them,  for  which  indeed  the 
treaty  provides. 

Thus  the  Navajoes  committed  the  depredation  when  their  tribe 
was  in  amity  with  the  United  States,  and  passed  from  the  Indian 
country  into  a  Territory  inhabited  by  the  citizens  of  the  United  States, 
and  this  brings  the  claim  of  the  petitioner  within  the  17th  section  of 
the  act  of  1834. 

That  the  mules  and  animals  taken  belonged  to  Brent  k  Beck  is 
admitted  in  the  brief  of  the  solicitor,  and  we  think  is  shown  by  the 
evidence,  pp.  7,  8,  9.  As  to  the  number  of  animals  taken  at  Montalla 
says,  p.  8,  '  'I  think  there  was  a  hundred  head ;  Duval,  who  had  charge 
of  the  herd,  says,  p.  9,  there  were  about  80  mules,  16  mares,  and  a 
few  horses,  colts,  and  jackasses."  He  thus  enumerates  98  animals, 
and  the  phrase  ''a  few  horses  and  colts,''  taken,  as  it  should  be,  at  its 
least  extent,  adds  three  to  the  enumeration,  making  101  animals  in  all. 

Then  as  to  the  average  value  of  the  animals,  Duval  and  Estes  state 
it  at  $75  per  head.  J.  L.  Collins,  a  deponent  for  the  petitioner,  says 
the  general  range  of  prices  for  mules  that  year  was  about  $60  to  $80, 
and  the  petitioners,  m  the  proof  filed  by  them  before  the  superin- 
tendent in  support  of  their  claim,  and  which  they  produced  here, 
stated  the  value  of  the  animals  to  be  $65  per  head,  which  we  think 
the  fair  conclusion  as  to  their  value  from  the  evidence  ;  and  101  ani- 
mals, at  $65  per  head,  give  a  total  of  $6,565. 

The  petitioner  claims  interest  on  the  ground  that  the  17th  section 
of  the  act  of  1834  provides  for  the  party  injured  ''an  eventual  indem- 
nification ;''  but  by  the  express  terms  of  the  statute  such  eventual 
indemnification  is  to  be  "in  respect  to  the  property  so  taken,  stolen, 
or  destroyed."  These  words  must  have  some  meaning,  or  they  would 
not  have  been  used ;  and  if  any  effect  is  allowed  them,  it  must  be 
restrictive,  and  then  the  whole  sentence  does  not  of  its  own  force  in- 
dicate more  than  the  value  of  the  property  taken,  Ac,  or  create  an 
obligation  on  the  part  of  the  United  States  to  pay  interest  for  the 
default  or  delay  of  the  Indians  in  satisfying,  or  of  the  officers  of  the 
government  in  enforcing  the  claimi  of  parties  injured. 

On  the  whole  case  we  are  of  opinion  that  the  petitioner  is  entitled 
to  relief  in  the  sum  of  six  thousand  five  hundred  and  sixty-five  dollars, 
for  which  a  bill  will  be  reported  to  Oongress. 


IN  THE  COUBT  OF  CLAIM& 

March  6,  A.  D.  1861. 
Preston  Beck's  Administrator  va.  Thb  United  States. 

SCABBUBGH,  J. 

The  facts  in  this  case  are  as  follows: 

On  or  about  the  12th  day  of  September,  A.  D.  1849,  a  party  of 
Navajo  Indians  forcibly  took  possession  of  and  carried  away  a  herd  of 
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moles,  horses,  and  asses,  the  property  of  Brent  &  Beck,  then  on  the 
mesa,  about  twelve  miles  from  the  town  of  Santa  F6,  in  the  connty 
of  Santa  Pe,  in  the  Territory  of  New  Mexico. 

Afterwards  Brent  &  Beck  made  an  application  in  writing,  dated  at 
Santa  Fe,  November  29,  A.  D.  1851,  to  the  superintendent  of  Indian 
affairs  for  the  Territory  of  New  Mexico,  for  satisfaction,  nnder  the 
17th  section  of  the  act  of  Congress,  approved  June  30,  A.  D.  1834, 
(4  Stat,  at  Large,  p.  731,  ch.  161,  sec.  17,)  and  furnished  him  with 
the  necessary  documents  and  proofs. 

The  superintendent  of  Indian  affairs  for  the  Territory  of  New  Mexico, 
in  a  communication  dated  at  Santa  FS,  New  Mexico,  January  28,  A. 
D«  1852,  transmitted  the  application  of  Brent  &  Beck,  together  with 
the  documents  and  proofs  furnished  by  them,  to  the  Commissioner  of 
Indian  Affairs,  at  Washington,  D.  C,  *'for  whatever  action  you  may 
be  pleased  to  take  upon  it." 

It  does  not  appear  that  Brent  &  Beck,  or  either  of  them,  or  their 
representative,  attorney,  or  agent,  or  the  representative,  attorney, 
or  agent  of  either  of  them,  have  in  any  way  violated  any  of  the  pro- 
visions of  the  act  of  Congress  above  mentioned  by  seeking  or  attempt- 
ing to  obtain  private  satisfaction  or  revenge.  Nor  have  the  United 
States  indemnified  them,  or  either  of  them,  in  the  premises. 

A  treaty  between  the  United  States  and  the  Navajoes  was  signed  in 
the  valley  of  Cheille,  on  the  9th  day  of  September,  A.  D.  1849,  and 
the  same  was  ratified  by  the  Senate  on  the  9  th  day  of  September,  A. 
D.  1850. 

By  the  first  section  of  that  treaty  the  Navajoes  acknowledge  that, 
by  virtue  of  the  treaty  of  Guadalupe  Hidalgo,  **the  said  tribe  was 
lawfully  placed  under  the  exclusive  jurisdiction  and  protection  of  the 
government  of  the  said  United  States,  and  that  they  are  now,  and  will 
forever  remain,  under  the  aforesaid  jurisdiction  and  protection." 

The  second  and  third  articles  of  the  treaty  are  as  follows: 

*^n.  That  from  and  after  the  signing  of  this  treaty,  hostilities  be- 
tween the  contracting  parties  shall  cease,  and  perpetual  peace  and 
friendship  shall  exist;  the  said  tribe  hereby  solemnly  covenanting  that 
they  will  not  associate  with,  or  give  countenance  or  aid  to  any  tribe  or 
band  of  Indians,  or  other  persons  or  powers,  who  may  be  at  any  time 
at  enmity  with  the  people  of  the  said  United  States;  that  they  will 
remain  at  peace,  and  treat  honestly  and  humanely  all  persons  and 
powers  at  peace  with  the  said  States;  and  all  cases  of  aggression 
against  said  Navajoes  by  citizens  or  others  of  the  United  States,  or 
by  other  persons  or  powers  in  amity  with  the  said  States,  shall  be 
referred  to  the  government  of  said  States  for  adjustment  and  settle- 
ment. 

'^III.  The  government  of  the  said  States  having  the  sole  and  ex- 
clnsive  right  of  regulating  the  trade  and  intercourse  with  the  said 
Navajoes,  it  is  agreed  that  the  laws  now  in  force  regulating  the  trade 
and  intercourse,  and  for  the  preservation  of  peace  with  the  various 
tribes  of  Indians  under  the  protection  and  guardianship  of  the  afore- 
said government,  shall  have  the  same  force  and  efficiency,  and  shall 
be  as  binding  and  as  obligatory  upon  the  said  Navajoes,  and  executed 
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in  the  same  manner  as  if  said  laws  had  been  passed  for  their  sole 
benefit  and  protection;  and  to  this  end,  and  for  all  other  useful  pur- 
poses, the  government  of  New  Mexico,  as  now  organized,  or  as  it  may 
be  by  the  government  of  the  United  States,  or  by  the  legally  con- 
stituted authorities  of  the  people  of  New  Mexico,  is  recognized  and 
acknowledged  by  the  said  Navajoes;  and  for  the  due  enforcement  of 
the  aforesaid  laws,  until  the  government  of  the  United  States  shall 
otherwise  order,  the  territory  of  the  Navajoes  is  hereby  annexed  to 
New  Mexico." 

The  11th  article  provides  that  ''this  treaty  shall  be  binding  upon 
the  contracting  parties  from  and  after  the  signing,  subject  only  to 
such  modifications  and  amendments  as  may  be  adopted  by  the  govern- 
ment of  the  United  States."— (9  Stat  at  Large,  pp.  974,  975.) 

By  an  act  approved  February  28,  A.  D,  1859,  it  is  provided  **  that 
so  much  of  the  act  entitled  '  An  act  to  regulate  trade  and  intercourse 
with  the  Indian  tribes,  and  to  preserve  peace  on  the  frontiers,'  ap- 
proved June  30,  1834,  as  provides  that  the  United  States  shall  make 
indemnification  out  of  the  treasury  for  property  taken  or  destroyed  in 
certain  cases,  by  Indians  trespassing  on  white  men,  as  described  in  the 
said  act,  be,  and  the  same  is  hereby,  repealed:  Provided^  however^ 
That  nothing  herein  contained  shall  be  so  construed  as  to  impair  or 
destroy  the  obligation  of  the  Indians  to  make  indemnification  out  of 
the  annuities,  as  prescribed  in  said  act." — (11  Stat,  at  Large,  p.  402, 
ch.  66,  §  8.) 

By  a  joint  resolution  of  Congress,  approved  June  25,  A.  D.  1860, 
it  IS  declared  that  the  act  last  mentioned  '^  shall  not  be  construed  to 
destroy  or  impair  any  right  to  indemnity  which  existed  at  the  date  of 
said  repeal." — (Session  acts,  p.  120,  No.  26.) 

The  treaty  of  September  9,  A.  D.  1 849,  by  virtue  of  an  express  stipula- 
tion, took  efiect  from  its  date.  It  must,  therefore,  be  considered  as  in 
operation  at  the  time  of  the  commission  of  the  injuries  complained  of 
by  the  petitioner.  By  the  third  article  it  gives  ^Hhe  same  force  and 
efficiency''  to  all  laws  then  ^*in  force  regulating  the  trade  and  inter- 
course, and  for  the  preservation  of  peace  with  the  various  tribes  of 
Indians  under  the  protection  and  guardianship  of  the''  United  States, 
as  if  the  same  had  been  passed  for  the  ''sole  benefit  and  protection" 
of  the  Navajoes.  It  is  too  clear  to  admit  of  serious  question  that  the 
seventeenth  section  of  the  act  of  1834  was  embraced  by  that  article. 
The  act  of  1834  is  entitled  ''An  act  to  regulate  trade  and  intercourse 
with  the  Indian  tribes,  and  to  preserve  peace  on  the  frontiers,"  and 
is,  therefore,  obviously  embraced  by  the  very  terms  of  the  treaty.  No 
general  terms  more  appropriate  for  that  purpose,  or  more  completely 
descriptive  of  that  act,  could  have  been  used.  And  to  give  it  the 
"force  and  efficiency"  stipulated  for  by  the  treaty,  it  must  receive 
the  same  construction  as  if  it  was  expressly  an  act  to  regulate  trade  and 
intercourse,  and  to  preserve  peace  with  the  Navajoes,  and  confined  to 
them.  So  construing  it,  the  words  "Indian"  and  "Indians"  occur- 
ring in  the  seventeenth  section,  must  be  read  as  if  they  were  "Navajo 
Indian"  and  "Navajo  Indians,"  and  consequently  the  words  "Indian 
country"  in  that  section  are  to  be  read  "Navajo  country." 
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It  has  been  nrged,  is  behalf  of  the  United  States,  that  the  Navajoes 
were  not  in  amity  with  them  on  the  12th  day  of  September,  A.  D.  1849, 
and  that,  therefore,  the  seventeenth  section  of  the  act  of  1834  does 
not  apply  to  depredations  then  committed  by  them.  Bat  this  ques- 
tion is  oonclnded  by  the  treaty  itself,  not  only  because  it  expressly 
provides  ^^  that  this  treaty  shidl  be  binding  upon  the  contracting  par- 
ties from  and  after  the  signing  of  the  same,"  but  also  because  it 
adopts  the  act  of  1834,  and  gives  it  the  same  force  and  effect  as  if  it 
had  been  passed  for  the  ade  ben/^t  and  protection  of  the  Navajoes. 
The  benefit  and  protecUon  to  the  Indians  contemplated  by  the  seven- 
teenth section  of  that  -act  was  the  restraint  which  it  imposed  upon 
citizens  of  the  United  States  from  seeking  *^  private  satisfaction  or 
revenge"  for  the  injuries  mentioned  therein. 

We  are  relieved  by  the  joint  resolution  of  June  26,  A.  D.  1860,  from 
the  necessity  of  considering  what  was  the  effect  of  the  act  of  February 
28,  A.  D.  1859,  repealing  in  part  the  seventeenth  section  of  the  act 
of  1834,  because,  if  the  petitioner  be  entitled  to  relief,  his  right  to 
indemnity  existed  at  the  date  of  such  repeal. 

Is  the  petitioner  entitled  to  relief?  Brent  &  Beck  were  citizens 
of  the  United  States  and  partners  in  trade,  and  the  property  taken  by 
the  Navajoes  was  a  part  of  their  social  effects;  and  the  petitioner  is 
the  personal  representative  of  Preston  Beck,  who  survived  his  partner, 
Robert  T.  Brent,  also  deceased.  My  opinion  is  that  he  is  entitled  to 
the  ^Mndemnificatiou''  guaranteed  by  the  seventeenth  section  of  the 
act  of  1834.  His  case  comes  clearly  within  the  provisions  of  that 
section,  as  adopted  by  the  treaty  of  September  9,  A.  D.  1849.  Navajo 
Indians,  after  the  date  of  that  treaty,  passed  from  the  Navajo  country 
into  the  Territory  of  New  Mexico,  and  there  forcibly  took  the  property 
of  Brent  &  Beck;  and  Brent  &  Beck  have  complied  with  the  seven- 
teenth section  of  the  act  of  1834  in  all  respects. 

But  what  is  the  ^'indemnification"  guaranteed  by  the  seventeenth 
section  of  the  act  of  1834?  That  section  makes  it  the  duty  of  the 
superintendent  of  Indian  affairs,  upon  being  furnished  with  the  neces- 
sary documents  and  proofs,  to  make  application,  under  the  directions 
of  the  President,  to  the  Navajoes  for  satisfaction;"  and,  in  respect 
to  the  property  taken,  guarantees  to  the  parties  injured  ''an  eventual 
indemnification."  We  need  not  pause  to  inquire  into  the  meaning 
of  the  word  ' '  satisfaction ' '  in  this  statute.  It  were  easy  to  show  that, 
if  used  in  such  a  connexion  in  a  treaty  between  independent  nations, 
it  would  include  both  the  value  of  the  property  taken  and  interest 
upon  such  value.  But  ''indemnification"  is  the  word  with  which  we 
have  to  deal  here.  It  means  compensation  for  loss,  reimbursement 
of  a  loss  sustained.  The  reimbursement  contemplated  was  not  imme- 
diate, but  eventual.  It  was  guaranteed  to  the  party  injured,  but  to 
be  paid  to  him  after  the  United  States  had  had  a  reasonable  time  to 
obtain  satisfaction  from  the  offending  Indians.  Not  only  was  it  an 
eventual,  not  an  immediate  indemnification,  but  it  was  an  indemnifica- 
tion in  respect  to  the  property  only,  not  in  respect  to  any  personal  wrong 
or  any  loss  which  the  party  injured  may  have  otherwise  sustained. 
After  the  lapse  of  a  reasonable  time  for  the  United  States  to  obtain 


54  JAME6  PBE8T0N  BECK. 

BatisfactioD,  if  no  annuity  be  payable  by  them  to  the  tribe  or  nation  to 
which  the  offending  Indiana  belong,  the  party  injured  becomes  entitled 
to  have  the  amount  of  his  claim,  u  6.,  the  ^'eventual  indemnification," 
paid  from  the  treasury  of  the  United  States.  During  all  this  time 
he  is  restrained  from  seeking  or  attempting  to  obtain  private  satisfac- 
tion or  revenge.  He  is  suffering  from  the  loss  of  his  property,  but 
the  law  assures  him  eventual  indemnification.  Let  it  be  supposed 
that  in  this  case  Brent  &  Beck  relying  upon  this  assurance,  had,  im- 
mediately after  their  loss,  supplied  themselves  with  other  stock  of  like 
value  with  that  taken  from  them,  and  had  borrowed  the  money  neces* 
sary  for  that  purpose;  and  that  now,  after  the  lapse  of  more  than 
twelve  years,  the  principal  only  shoiild  be  paid  them.  The  amount 
paid  would  do  little  more  than  reimburse  to  them  simple  interest  on 
their  debt,  leaving  the  larger  portion  of  the  debt  unsatisfied.  Would 
this  be  eventual  indemnification  ?  The  law  said  wait,  and  ultimately 
you  shall  be  indemnified.  They  do  wait,  and  are  indemnified  in  part 
only.  What  would  have  been  indemnification  in  respect  to  the  prop- 
erty taken  immediately  after  it  was  taken,  falls  far  short  of  indemni- 
fication, when  paid  after  the  expiration  of  more  than  twelve  years. 
My  opinion  is  that  the  words  of  this  statute,  according  to  their  true 
intent  and  meaning,  cannot  be  satisfied  without  giving  to  the  claim- 
ant not  only  the  value  of  the  property  taken  at  the  time  when  it  was 
taken,  but  also  interest  thereon.  On  this  point  I  dissent  from  the 
opinion  of  the  court. — (See  opinion  of  Scarburgh,  J.,  in  Letitia  Hum- 
phreys V8.  The  United  States.) 

In  regard  to  the  number  of  mules,  horses,  and  asses  taken  by  the 
Xavajoes,  I  do  not  deem  it  necessary  to  express  an  opinion. 


S7th  Cokgrbss,  )  HOUSE  OF  REPRESENTATIVES.  J  Rkpobt  C.  C: 
2d  Session.     )  (     No.  283. 


THOMAS  HICKS,  EXECUTOR  OP  ISAAC  HICKS. 


4,  1861. — Committed  to  a  Committee  of  the  Whole  House,  made  the  order  of 
the  day  for  to-morrow,  and  ordered  to  he  printed. 


The  CouBT  OF  GLAiiiS  submitted  the  following . 

REPOKT. 

« 

To  the  hofiorahle  the  Senate  and  Hotise  of  BepreserUatives  of  the  United 

Steves  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

THOMAS   HICKS,    EXECUTOR   OP   ISAAC   HICKS,  vs.   THE 

UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Particulars  of  claim. 

3.  Original  evidence  filed  by  claimant  transmitted  to  the  House 
of  Bepresentatives;  a  printed  copy  of  the  same  transmitted  to  the 
Senate. 

4.  Claimant's  brief. 

5.  United  States  solicitor's  brief. 

6.  Opinion  of  the  court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
J.  -,      seal  of  said  court,  at  Washington,  this  third  day  of  Decem- 

l-^-  ^-J     ber,  A.  D.  1861. 

SAM'L  H.  HUNTINGTON, 

Chji^  Clerk  Court  of  Claims. 


IN  THE  COURT  OF  CLAIMS. 

Thomas  Hicks,  Executor  of  Isaac  Hicks,  vs.  The  United  States. 

Petition  to  the  Court  of  Claims. 

The  petition  of  Thomas  Hicks,  of  Brunswick  county.  State  of  Vir- 
giniai  executor  of  the  estate  of  Isaac  Hicks,  deceased,  late  of  said 
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county,  respectfully  represents  that  the  said  Isaac  Hicks  was  duly 
commissioned  by  the  Congress  of  the  United  States,  on  the  fourth 
day  of  September,  1776,  as  captain  in  third  battalion  of  the  Georgia 
continental  line  of  the  United  Colonies,  in  which  capacity  as  captain 
and  paymaster  he  continued  to  serve  in  the  Georgia  oonttnental  line 
of  the  American  army  to  the  end  of  the  war  of  the  revolution  between 
this  country  and  Great  Britain. 

That  Congress,  by  the  act  of  May  27,  1778,  for  recognizing  and 
establishing  the  rates  of  pay  to  the  officers  and  soldiers  of  the  conti- 
nental army,  promised  to  all  captains  of  infantry  the  sum  of  forty 
dollars  per  month,  and  the  sum  of  twenty  dollars  per  month  to  pay- 
masters to  be  taken  from  the  line,  in  addition  to  their  pay  as  officers 
in  the  line. 

That  Congress,  on  the  16th  of  September,  resolved  that  eighty- 
eight  battalions  be  enlisted,  as  soon  as  possible,  to  serve  during  the 
present  war,  and  that  each  State  furnish  their  respective  quotas. 

To  provide  for  the  raising  of  eighty 'eight  haitaUons  to  serve  for  the  war. 

^^Readved^  That,  in  addition  to  a  money  bounty  of  twenty  dollars 
to  each  non-commissioned  officer  and  private  soldier.  Congress  make 
provision  for  granting  lands,  in  the  following  proportions,  to  the  offi- 
cers and  soldiers  who  shall  enge^e  in  the  service,  and  continue  therein 
to  the  close  of  the  war,  or  until  discharged  by  Congress,  and  to  the 
representatives  of  suoh  officers  and  soldiers  as  shall  be  slain  by  the 
enemy.  Such  lands  to  be  provided  by  the  United  States;  and  what- 
ever expense  shall  be  necessary  to  procure  such  land,  the  said  expense 
shall  be  paid  and  borne  by  the  States,  in  the  same  proportion  as  the 
other  expenses  of  the  war,  viz:  to  a  colonel,  five  hundred  acres;  to  a 
lieutenant  colonel,  four  hundred  and  fifty  acres;  to  a  major,  four 
hundred  acres;  to  a  captain,  three  hundred  acres;  to  a  lieutenant, 
two  hundred  acres;  to  an  ensign,  one  hundred  and  fifty  acres;  each 
non-commissioned  officer  and  soldier,  one  hundred  acres." — (Resolu- 
tion in  Congress,  September  16,  1776.) 

Two  days  subsequently,  September  18,  Congress  ^^Resclved,  That 
the  bounty  and  grants  of  land  offered  by  Congress,  by  a  resolution  of 
the  16th  instant,  as  an  encouragement  to  the  officers  and  soldiers  to 
engage  to  serve  in  the  army  of  the  United  States  during  the  war, 
shall  extend  to  all  who  are,  or  shall  be,  enlisted  for  that  term;  the 
bounty  of  ten  dollars,  which  any  of  the  soldiers  have  received  from 
the  continent,  on  account  of  a  former  enlistment,  to  be  reckoned  in 
part  payment  of  the  twenty  dollars  offered  by  the  said  resolution; 
that  no  officer  in  the  continental  army  be  allowed  to  hold  more  than 
one  commission,  or  to  receive  pay  but  in  one  capacity  at  the  same 
time." — (Rasolution  in  Congress,  September  18,  1776.) 

That,  in  order  to  induce  the  officer  to  serve  to  the  end  of  the  war, 
Congress,  May  15,  1778,  ^^Reaolved^  unantmoudy^  That  all  military 
officers  commissioned  by  Congress,  who  are  now  or  hereafter  may  be 
in  the  service  of  the  United  States,  and  shall  continue  therein  during 
4he  war,  and  not  hold  any  office  of  profit  under  th^ae  States,  or  any 
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of  them,  shall,  after  the  conclusion  of  the  war,  be  entitled  to  receive 
annnallj  for  the  term  of  seven  years,  if  they  live  so  long,  onothalf  of 
the  present  pay  of  such  officers:  Provided,  That  no  general  officer  of 
the  cavalry,  artillery,  or  infantry,  shall  be  entitled  to  receive  more 
than  the  one-half  part  of  the  pay  of  a  colonel  of  such  corps,  respec- 
tively: And  provided,  That  this  resolution  shall  not  extend  to  any 
ofEcer  in  the  service  of  the  United  States,  unless  he  shall  have  taken 
an  oath  of  obligation  to,  and  shall  'actually  reside  within,  some  one  of 
the  United  States." 

That  when  these  promisea  ivere  made  the  government  was  in  good 
credit;  that  Congress,  by  their  resolve  of  October  3,  1776,  established 
a  loan  office  in  each  State,  and  issued  a  very  large  amount  of  conti- 
nental money,  xyhich  was  largely  increased  by  the  emissions  of  May 
20,  1777,  and  April  11,  1778. 

That,  in  consequence  of  the  entire  insolvency  of  the  goverment, 
tiDo  several  classes  of  currency  were  legalized  and  in  full  circulation; 
that  the  government  certificaies  had  ceased  to  be  security  for  only  two 
and  half  dollars  to  the  hundred,  and  that  this  was  to  continue  their 
value  until  the  further  order  cf  Cc^ngress.  That  Congress,  on  the  3d 
of  October,  1780,  reorganized  the  army,  to  take  effect  on  the  1st  of 
January,  1781,  the  effect  of  which  was  to  throw  many  of  the  officers 
out  of  service.  They  therefore  at  the  same  time  adopted  the  follow- 
ing resolution: 

*^And  whereas,  by  the  foregoing  arrangement,  many  deserving 
officers  must  become  supernumerary,  and  it  is  proper  that  regard  be 
had  to  them: 

^'Jiesdved,  That  from  the  time  the  reform  of  the  army  takes  place 
they  be  entitled  to  half  pay  for  seven  years,  in  specie,  or  other  current 
money  equivalent,  and  also  grants  </  land  at  the  close  of  the  war, 
agreeably  to  the  resolution  of  the  16th  of  September,  1776." 

That  the  government,  even  at  that  time,  did  not  consider  their 
paper  specie  or  security,  and,  therefore,  the  seven  years'  half  pay  was 
made  payable  in  specie  or  other  current  money  equivalent. 

That  it  was  during  this  utter  insolvency  and  worthless  credit  of  the 
government  that  Congress,  at  the  earnest  solicitude  of  General 
Washington,  on  the  2l8t  of  October,  1780— 

^^JResclved,  That  the  commander-in-chief,  and  commanding  officer 
in  the  southern  department,  direct  the  officers  of  each  State  to  meet 
and  agree  upon  the  officers  for  the  regiments  to  be  raised  by  their 
respective  States,  from  those  who  incline  to  continue  in  service;  and 
where  it  cannot  be  done  by  agreement,  to  be  determined  by  seniority, 
and  make  return  of  those  who  are  to  remain;  which  is  to  be  trans- 
mitted to  Congress,  together  with  the  names  of  the  officers  reduced, 
who  are  to  be  allowed  half  pay  for  Ufe. 

''That  the  officers  who  shall  continue  in  the  service  to  the  end  of 
the  war  shall  also  be  entitled  to  half  pay  duHng  Ufe,  to  commence 
from  the  time  of  their  reduction." 

That  notwithstanding  the  utter  insolvency  of  the  government,  and 
the  omission  on  the  part  of  the  government  to  furni3h  him  and  bis 
corps  with  good  satxd  sufficient  food  and  clothing,  yet  he  continued  at 
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all  times  in  the  service  of  his  country,  supplying  at  his  own  expense, 
much  of  the  time,  provisions  for  his  company,  and  performing  the 
duties  of  paymaster  as  well  as  captain.  That  the  half-pay  contract 
of  October  21,  1780,  being  only  an  extension  of  that  of  October'3, 
the  same  was  payable  in  specie  or  current  money.  That  he  was  subject 
to  great  losses  by  reason  of  his  office  as  paymaster,  and  his  papers 
being  taken  by  the  enemy.  That  he  called  often,  after  the  peace, 
during  ten  successive  years,  on  the  paymaster  general  and  commis* 
sioner  of  army  accounts  for  the  settlement  and  payment  of  his  account 
for  his  services  as  captain  and  paymaster;  that  he  was  informed  by 
the  paymaster  general  that  said  half-pay  claim  was  suspended  by 
reason  of  the  act  of  March  22,  1783,  and  that  he  was  bound  to 
adopt,  as  he  said,  this  act  instead  of  that  of  the  half-pay  act  of 
October  21,  1780,  to  which  the  said  Captain  Hicks  never  gave  his 
consent.  Your  petitioner  further  says  that  the  said  paymaster, 
nor  did  the  government  of  the  United  States  by  any  other  officer, 
ever  comply  with  the  terms  and  conditiona  of  either  act  in  the  settle- 
ment of  his  account,  or  the  officers  generally.  That  he  rendered  his 
services  as  captain  and  paymaster  by  virtue  of  those  solemn  contracts 
made  with  the  government  which  were  blended  in  that  of  October  21, 
1780,  before  referred  to,  and  now  prays  that  this  claim  may  be  allowed 
agreeably  to  that  contract. 

Your  petitioner  would  further  state  that  the  government  is  now 
indebted  to  the  said  estate  in  a  separate  and  much  larger  sum  than 
that  of  his  half  pay,  for  money  expended  and  depreciation  on  securi- 
ties of  the  government.  But  your  petitioner  does  not  make  any  claim, 
except  for  so  much  as  is  now  due  for  his  half  pay  as  captain  and  pay- 
master, from  the  peace  to  the  day  of  his  death,  June  20,  1817,  de- 
ducting the  amount  paid  said  Captain  Hicks  during  his  lifetime,  to- 
gether with  six  per  cent,  interest,  annually,  on  the  same  as  the  same 
became  due,  agreeably  to  the  resolve  of  Congress  of  June  3,  1784. 

That  said  Captain  Hicks  never  compromised^  released,  or  in  any 
way  discharged  the  same,  or  the  obligation  upon  which  the  same  is 
founded,  and  the  only  amounts  which  were  ever  paid  by  the  govern- 
ment toward  said  claim  as  half  pay  or  otherwise,  as  appears  by  the 
books  of  the  treasury  and  register  departments,  appear  in  the  follow- 
ing described  certificates. 

Your  petitioner  would  further  suggest  that  the  whole  history  of  the 
government  proves,  beyond  the  shadow  of  a  doubt,  that  it  was  well 
known  to  Congress  that  the  government  could  not,  by  any  possibility, 
on  the  22d  day  of  March,  1783,  have  paid  the  amount  even  of  the  ar- 
rears due  the  ojfficers  at  the  time  of  the  passage  of  that  act.  And  it  was 
the  utter  povef  ty  of  the  treasury  which  induced  Congress  to  pass  that 
act,  while  it  was  well  known  to  be  utterly  impossible  to  comply  with 
either  of  the  conditions  of  the  same. 

That  said  Thomas  Hicks  makes  this  petition  to  this  honorable  court, 
claiming  as  executor  of  the  estate  of  the  late  Isaac  Hicks,  and  prays 
that  this  claim  may  be  allowed,  and  that  said  court  report  a  bill  to 
Congress  for  the  relief  of  him,  the  said  Thomas  Hicks,  for  said  claim 

THOMAS  HICKS, 
JExectUor  cf  the  estate  of  Isaac  Hicks. 


THOMAS  HICKS. 


D18TRIOT  OF  GoLTJMBlA,  Washington  County,  to  wii: 

On  this  ninth  day  of  October,  1858,  before  me,  the  subscriber,  a 
justice  of  the  peace  in  and  for  said  county,  personally  appeared- 
Nathaniel  Hatch,  and  made  oath  on  the  Holy  Evangely  of  Almighty 
God  that  the  foregoing  statements  set  forth  in  this  petition  are  true 
in  every  particular  to  the  best  of  his  knowledge  and  belief. 

NATHANIEL  HATCH,  Attorney. 
Sworn  and  subscribed  before  me. 

JOHN  D.  CLARK,  J.  P. 


Particulara  (if  doutn. 


The  United  States  in  account  with  Captain  Isaac  Hicks,  deceased, 

of  the  Georgia  continental  line,  Dr. 

To  my  half  pay  as  captain  in  said  continental  line,  say,  from  23d 
March,  1793,  (having  received  commutation  of  five  years'  full  pay  to 
this  day  on  account,  &c.,)  viz: 


Half  pay  due  me  on — 

March  23, 1794 $240  00 

Do...   1795 240  00 

Do...   1796 240  00 

Do.   -1797 240  00 

Do....  1798 240  00 

Do  . ..1799 240  00 

Do.. .1800 240  00 

Do...  1801 240  00 

Do....  1802 240  00 

Do...   1803 240  00 

Do. ...1804 240  00 

Do.. ..1805 240  00 

Do.   -.1806 240  00 

Do...  1807 240  00 

Do....  1808 240  00 

Do....  1809 240  00 

Do...  1810 240  00 

Do. ...1811 240  00 

Do...   1812 240  00 

Do.... 1813 240  00 

Do. ..1814 240  00 

Do. ...1815 240  00 

Do...  1816 240  00 

June  20,  1817,  (1  year 
2  months  27  days)  • . 


Interest  till  June  20, 
years  2  m'ths  27  days 


Interest 


298  00 

5.818  00 
4,388  52 


Do 

Do. 

Do- 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do 

Do. 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 


do., 
do., 
do-  • 
do., 
do. . 
do-  • 
do., 
do.. 
do., 
do-  • 
do". 
do., 
do., 
do.. 
>do.  • 
do* . 

•  do.. 

•  do.. 

•  do.. 

•  do. . 

•  do-, 
.do." 

•  do.. 


Due  on  June  20, 1817 .  *  10, 206  52 


1817,  (24 
,)  $349  08 
334  68 
320  28 
305  88 
291  48 
277  08 
262  68 
248  28 
233  88 
218  48 
204  08 
189  68 
175  28 
160  88 
146  48 
132  08 
117  68 
103  28 
88  88 
74  48 
60  08 
45  68 
31  28 
16  88 

4,388  52 
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COURT  OF  CLAIMS. 

Thomas  Hicks,   Executor  of  the   estate  of  Isaac   Hicks,  vs.  The 

United  States. 

The  solicitor  is  hereby  notified  that  the  claimant  in  this  case  has 
filed  the  following  evidence  in  support  of  said  claim : 

1.  The  petition  of  claimant. 

2.  The  commission  as  captain  issued  by  the  President  of  the  United 
States  to  Captain  Isaac  Hicks,  dated  September  4, 1776,  marked  No.  2. 

3.  Certificate  of  Commissioner  of  Pensions,  marked  No.  3. 

4.  Certificate  of  General  Land  OflSce,  marked  No.  4. 

5.  Certificate  of  Register's  Office,  Treasury  Department,  marked 
No.  5. 

6.  Certificate  of  Register's  Office,  Treasury  Department,  marked 
No.  6. 

7.  Account  in  the  name  of  executor,  marked  No.  7. 

8.  Certificate  of  the  Register  of  the  Treasury  Department,  marked 
No.  8. 

9.  Certificates  of  E.  R.  Turnbull,  marked  Nos.  9,  10,  and  11. 
The  solicitor  is  respectfully  requested  to  examine  said  petition  and 

evidence  in  this  case,  which  is  closed  on  the  part  of  the  claimant* 

NATHANIEL  HATCH, 

Attorney  for  Claimant. 


No.  2. — Captain  Hicks' 8  commission. 

IN   CONGRESS. 

The  delegates  of  the  United  Colonies  of  New  Hampshire,  Massachu- 
setts Bay,  Rhode  Island^  Connecticut,  New  York,  New  Jersey, 
Pennsylvania,  the  counties  of  New  Castle,  Kent,  and  Sussex  on 
Delaware,  Maryland,  Virginia,  North  Carolina,  South  Carolina, 
and  Georgia,  to  Isaac  Hicks,  greeting : 

We.  reposing  especial  trust  and  confidence  in  your  patriotism, 
valour,  conduct,  and  fidelity,  do  by  these  presents  constitute  and 
appoint  you  to  be  captain  of  the  third  battalion  in  the  prov- 
ince of  Georgia,  in  the  army  of  the  United  Colonies  raised  for 
the  defence  of  American  liberty,  and  for  repelling  every  hostile 
invasion  thereof.  You  are  therefore  carefully  and  diligently  to 
discharge  the  duty  of  captain  by  doing  and  performing  all  man- 
ner of  things  thereunto  belonging.  And  we  do  strictly  charge 
and  rfequire  all  officers  and  soldiers  under  your  command  to  be  obe- 
dient to  your  orders  as  captain.  And  you  are  to  observe  and  follow 
such  orders  and  directions  from  time  to  time  as  you  shall  receive  from 
this  or  a  future  Congress  of  the  United  Colonies,  or  committee  of 
Congress  for  that  purpose  appointed,  or  commander-in-chief  for  the 
time  being  of  the  army  of  the  United  Colonies,  or  any  other  your 
superior  officer,  according  to  the  rules  and  discipline  of  war,  in  pur- 
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saance  of  the  trust  reposed  in  you.    This  commission  to  continue  in 
force  until  revoked  by  this  or  a  future  Congress. 
By  order  of  the  Congress,  September  the  4th,  1776. 

JOHN  HANCOCK,  PreaidenU 
Attest: 

CHAS.  THOMSON,  Secretary. 


No.  3. — Certificate  from  Pension  Office, 

Pension  Office,  September  21,  1858* 

9iB:  Upon  a  re -examination  of  the  registers  of  issues  of  land  war« 
rants  to  the  officers  of  the  revolutionary  army,  it  appears  that  land 
warrant  No.  1113,  for  300  acres,  issued  March  12,  1794,  to  Isaac 
Hicks,  who  was  a  captain  in  the  Georgia  continental  line. 

Very  respectfully, 

GEO.  C.  WHITING, 

CommissioTier. 
Nathaniel  Hatch,  Esq. — Present. 


No.  4. — Certificate  from  General  Land  Office. 

General  Land  Office,  October  1, 1858. 

Sib:  You  are  informed,  in  answer  to  your  letter  of  the  29th  ultimo, 
that  it  appears  from  our  military  files  and  records  that  United  States 
revolutionary  land  warrant  No.  1113,  for  300  acres,  issued  to  Isaac 
Hicks,  a  captain  in  the  continental  line,  was  carried  into  patent  on  the 
11th  February,  1800,  with  other  warrants,  amounting  to  4,000  acres, 
in  the  names  of  David  Galbreath  and  Thomas  Elms,  on  lot  No.  2, 
township  2,  range  10,  United  States  military  district,  Ohio. 

These  premises  are  situated  in  Licking  county,  of  which  Newark  is 
the  county  seat, 

I  am,  very  respectfully,  your  obedient  servant, 

THOS.  A.  HENDRICKS, 

Commissioner. 

Nathaniel  Hatch,  Esq. — Present. 


No  5. — Begister^s  certificate. 


Tbeasurt  Depabtment, 
Begister's  Office,  AprU  20,  1850. 

Sib  :  The  account  No.  1  referred  to  in  your  letter  of  the  18th  instant 
does  not  state  the  amount  of  pay  due  to  Captain  Isaac  Hicks,  it  hav- 
ing been  previously  settled  by  John  Pierce,  paymaster  general,  as 
appears  from  the  following  certificates  issued  in  his  favor,  viz  : 

No.  92,784 for  $1,941  32  for  pay  due  to  Aug.    1,  1780 

92,804 25100**     **     *'     *•  Jan.    1,1781 
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No.  92,823 for   $535  82  for  pay  due  to  Jan.    1,  1782 

92,840 482  39**     **     '*     **  Jan.    1,1783 

3,210  53 

92;  876 $400  00  November  15,  1783,   on  ac- 

count of  his  commutation,  and  2,000  00 — $2,400 — 5  years' full  pay 
commuted,  credited  in  the  treasury  settlement  March  7,  1794,  a  copy 
of  which  was  transmitted  on  the  16th  instant. 

The  certificates  issued  by  the  paymaster  general,  as  above  stated, 
and  the  balance  due  by  the  treasury  settlement,  |1,638  17,  for  which 
a  certificate  of  registered  debt  was  issued  in  March  1794,  fully  closed 
the  account  of  Captain  Hicks  for  his  pay  and  commutation. 

Captain  Isaac  Hicks' s  commission  from  Congress  is  dated  September 
4,  1776  ;  his  commission  as  paymaster  is  dated  August  6,  1778  ;  he  was 
discharged  September  17, 1782  ;  his  account  is  settled  up  to  January 
1,  1783,  and  this  includes  5  years'  commutation,  at  $480  per  year. — 
See  November  15, 1783. 

Captain  Isaac  Hicks,  No.  92,876— $400  ;  dated  March  17,  1786. 

I  am  respectfully  your  obedient  servant, 

TOWNSEND  HAINES, 

Register. 

S.  D.  Watkins,  Esq.,  Peterahurg^  VirgirUa. 


No.  6. — Account  bettveen  Captain  Isa^ic  Hicks  and  the  United  States, 

The  United  States  in  account  with  Isaac  Hicks,  late  captain  Geor^a 
Db.  line.  Gb. 


To  this  sum  retained  by  the 
late  commisBioner  of  army 
aooounte  from  his  commuta- 
tion for  acoounts  unsettled.. 


$2,000  00 


2,000  00 


By  this  sum,  being  the  specie 
balance  of  old  emissions  per 
account  No.  !...........• 

By  balance  to  be  certified  on 
interest  from  the  23d  of 
March,  1783 


$3(1  sa 


1,638  17 


2,000  OO 


Examined. 

Tbeasubt  Depabthent, 

Auditor^ s  Office,  March  12,  1794. 


WM.  SPARKS. 


Wab  Depabtmbnt, 

Accountants  Office,  March  7,  1794. 

JOSEPH  HOWELL,  Acamntani. 


Examined; 

Comptbolleb' 8  Office,  March  14,  1794. 


J.  C.  JARVIS^ 
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Tbeabubt  Depabtubht, 
Begister^s  Office,  AprU  16,  1850. 

I  hereby  certify  the  above  to  be  a  true  copy  of  the  original  on  file 
in  this  office. 

TOWNSEND  HAINES,  Begisier. 


No.  7. — Account  between  Captain  Hicks  and  the  United  StaJtes. 

Captain  Isaac  Hicks,  Dr. 

To  cash  acknowledged  to  have  been  received  by 

him  in  old  money $2,410     $600^ 

To  John  Lewis  Gervais,  for  pay  and  dubsistence 

due  him  while  a  prisoner,  from  January  1  to 

July  1,  1779 420         27|f 

To  old  money  received  by  him 11  |- 

To  rations,  643,  at  ^^ 56f{ 

448,atff 47|f 


1,156,  atU ' 168| 


272^f 

Deduct 40  J  g 

232/^ 

To  reserved  in  the  hands' of  the  public  until  his  accounts 

are  settled 2,000 

2,87011^ 

1778 — Sept.  To  Jos,  Clay,  for  pay  due  the  3d  battalion  to 

31st  July  last $13,359H 

Nov.    To  ditto,  ditto,  and  subsistence  to  Nov,  1  • .  7,099|f 

1779— Jan.     To  ditto,  ditto,  to  January  1 1,597 


Cb. 

By  the  full  amount  of  his  pay  and  rations $4,08iyg2 

By  his  commutation 2,400 

6,481VV 


Augusta,  October  25,  1787. 

Sib:  The  foregoing  is  a  copy  of  your  account  as  settled  by  Mr. 
Pierce,  the  commissioner  for  settling  the  accounts  of  the  late  army, 
by  which  you  will  please  to  observe  that  you  stand  charged  by  him 
with  two  thousand  eight  hundred  and  seventy  and  f|  dollars,  and 
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have  credit  for  six  thousand  four  hundred  and  eighty-one  y^  dollars, 
and  the  difference  between  these  two  sums  he  issued  in  his  final  set- 
tlement certificates.  The  charge,  or  rather  note,  at  the  foot  of  the 
account,  amounting  to  22, 037  J  {^  dollars  is  the  money  you  stand 
charged  with  as  paymaster  to  your  battalion,  but  not  extended  to 
your  debit,  and  for  which  the  commissioner  has  thought  proper  to 
stop  two  thousand  dollars  out  of  your  commutation  till  the  disburse- 
ment of  that  money  is  accounted  for  by  you  as  paymaster  to  the  third 
battalion.  He  has  stopped  a  like  sum  from  Captains  Mosely  and 
Melvin,  whose  accounts  as  paymasters  to  the  2d  and  4th  battalions 
are  not  settled. 

I  shquld  think  that  the  loss  of  your  papers,  as  set  forth  in  your 
affidavit,  and  the  appropriation  of  the  money  you  received  for  the 
payment  of  your  battalion,  would  have  been  a  sufficient  reason  for  a 
final  settlement  of  your  account  without  any  stoppage;  but  Mr.  Pierce, 
who  was  the  principal  person  appointed  by  Congress  to  settle  the 
accounts  of  the  army,  thought  otherwise.  I,  who  was  only  his  as- 
sistant in  this  State,  could  not  alter  his  statement  of  your  account; 
neither  do  I  know  what  step  you  can  take  for  the  recovery  of  the 
two  thousand  dollars  stopped,  except  it  is  by  application  to  the  board 
of  treasury,  and  stating  the  circumstances  there  as  you  did  to  me  in 
Savannah.  The  accounts  you  mention  were  not  taken  up  by  Mr. 
Pierce,  as  the  persons  were  out  of  the  service  prior  to  the  1st  of 
August,  1780,  and  they  still  remain  in  my  hands  unsettled,  as  the 
time  allowed  by  Congress  for  that  purpose  is  long  since  elapsed. 
These  also,  I  think,  ought  to  make  application  to  the  treasury  board 
for  a  settlement,  as  it  is  out  of  my  power  to  do  anything  more  with 
the  army  accounts,  having  forwarded  all  the  settlements  and  receipts 
to  Mr.  Pierce  long  since,  agreeably  to  his  instructions. 
I  am,  sir,  your  most  humble  servant, 

JOHN  WEREAT. 

No.  8. 

Treasury  Department, 
'  Register's  Office^  September  25,  1858. 

The  foregoing  is  a  true  copy  of  an  original  paper  on  file  in  this 
office,  with  an  account  between  the  United  States  and  Captain  Isaac 
Hicks. 

P.  BIGGER,  Register. 
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No.  9. — Affidavit  of  Thomas  Hicks. 

StJiffB  OF  ViBGiNiA,  Brunswick  county,  to  wit: 

This  day  Thomas  Hicks  appeared  before  me,  a  justice  of  the  peace 
for  the  couDty  of  Brunswick,  and  made  oath  that  Isaac  Hicks  died  in 
the  county  aforesaid  on  the  20th  day  of  June,  1817;  that  Thomas 
Hicks  and  Beuben  Hicks  qualified  as  his  executors,  and  that  the  said 
Thomas  Hicks  is  now  the  surviving  executor — the  said  Reuben  Hicks 
being  dead. 

Given  under  my  hand  this  Ist  day  of  November,  1856. 

JNO.  T.  GRIFFIN. 

State  of  Vibginia,  Brunswick  county ,  to  toU : 

I,  E.  R.  TumbuU,  clerk  of  the  county  court  of  Brunswick,  in  the 

State  of  Virginia,  do  hereby  certify  that  John  T.   Griffin,  whose 

genuine  signature  appears  to  the  above  certificate,  is,  and  was  at  the 

time  of  signing  the  same,  a  justice  for  said  county. 

Tl  a  1        ^  testimony  whereof,  I  hereto  set  my  hand  and  annex 

'■  '    '■*    the  seal  of  said  court  this  Ist  November,  A.  D.  1856. 

E.  R.  TURNBULL. 

Claims  half  pay  from  23d  March,  1793,  till  20th  June,  1817—24 
years,  2  months,  and  27  days — and  interest  on  the  half  pay  of  $240 
annually  till  the  time  of  his  death,  and  interest  on  the  aggregate  till 
the  claim  is  allowed. 


No.  10.— First  certificate  of  E.  B.  TurrJbvR. 

State  of  Virginia  : 

At  a  court  held  for  the  county  of  Brunswick  on  the  23d  day  of  June, 
1817,  the  last  will  and  testament  of  Isaac  Hicks  was  proved  by  the 
oaths  of  William  Stainback,  James  Smith,  and  Benjamin  Williams, 
witnesses  thereto,  and  ordered  to  be  recorded ;  and  on  the  motion  of 
Reuben  and  Thomas  Hicks,  the  executors  therein  named,  they  hav- 
ing made  oath  thereto  according  to  law,  and  together  with  Gilliam 
Booth,  Benjamin  Booth,  and  Green  Jackson,  their  securities,  entered 
into  and  acknowledged  their  bond  in  the  penalty  of  fifty  thousand 
dollars  conditioned  as  the  law  directs,  certificate  is  granted  them  for 
obtaining  a  probat  thereof  in  due  form. 

Statb  of  Vibginia,  Brunstoick  county,  to  toit: 

I,  E.  R.  TurnbuU,  clerk  of  the  county  court  of  Brunswick,in  the  State 
of  Virginia,  do  hereby  certify  that  the  above  is  a  true  transcript  from 
the  record  of  said  court.  I  further  certify  that  I  am  well  acquainted 
with  Thomas  Hicks,  and  know  him  to  be  the  surviving  executor  of 
Isaac  Hicks ;  Reuben  Hicks,  the  other  executor,  being  dead. 
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In  testimony  whereof,  I  hereto  set  my  hand  and  annex  the  seal  of 
Fl  8  1  ^^^^  court  this  first  day  of  November,  1856,  in  the  eighty-firat 
*-  '        year  of  our  foundation. 

E.  R.  TURNBULU 


No.  11. — Second  certificate  of  E,  R,  TumhiU. 

State  op  Virginia,  BrunsivicJc  county^  to  wit : 

I,  E.  R.  Turnbull,  clerk  of  the  county  court  of  Brunswick,  in  the 
State  of  Virginia,  do  hereby  certify  that  Thomas  Hicks  is,  at  this 
date,  under  the  laws  of  the  Stat«  of  Virginia,  duly  recognized  to  act 
as  executor  of  Isaac  Hicks,  and  that  his  acts  as  such  are  legal  and 
binding. 

In  testimony  whereof,  I  hereto  set  my  hand  and  annex  the  seal  of 
P       n  said  court  this  6th  December,  1856. 
L^-^J  E.  R.  TURNBULL. 


IK  THE  COURT  OF  CLAIMS.— No.  1,764. 

Thomas  Hicks,  executor  of  the  estate  of  Captain  Isaac  Hicks,  V8»  the 

United  States. 

Brie/  of  daimani. 

1.  This  is  an  application  to  this  court  for  the  recovery  of  a  balance 
due  for  half  pay,  with  interest,  premised  to  the  said  Captain  Hicks 
for  his  services  as  captain  in  the  third  battalion  of  the  Georgia  con- 
tinental line  of  the  American  army  during  the  war  of  the  revolution; 
(also  for  services  performed  as  regimental  paymaster.)  The  half  pay 
to  commence  at  the  date  of  the  peace  (1783)  to  the  time  of  his  death, 
June  20,  1817. 

1.  To  balance  due  on  half  pay  as  captain  of  the  Georgia  continental 
line  is  claimed  under  the  resolves  of  Congress  of  October  21,  1780, 
December  31,  1781,  March  8,  1785,  and  other  resolves  promising  half 
pay,  in  specie,  for  life — ^from  March  23,  1783,  to  the  time  of  his  death, 
June  20,  1817,  (pp.  6,  7.)     Commission  dated  September  4,  1776. 

2.  Amount  of  pay  as  paymaster  of  regiment  from  May 
27,  1778,  to  August  1,  1780,  $20  per  month— 1  year  and 

10  months — per  act  of $440 

Prom  August  1,  1780,  to  November  23,  1783— time  of  dis- 
charge— $30  per  month.. 1,180 

1,620 
Interest  on  the  same  to  March  22,  1784. 972 

2,592 
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The  claimant  also  claims  interest  on  said  $2, 592,  at  6  per  cent., from 
March  23,  1794,  to  day  of  payment,  per  resolve  of  June  3,  1784. — 
(Baird's  case;  cases  there  cited;  note  on  p.  48;  commission  of  paymas- 
ter, Augnst  6,  1778,  No.  2 ;  Reg.  C,  p.  9.)  This  sum  due  as  pay- 
master was  expressly  in  addition  to  line  pay,  and  was  made  payable 
in  specie. — (Resolve  January  12,  1781,  7  vol.  Journal  Congress,  p. — . 

It  is  admitted  that  by  the  act  of  September  16,  1776,  said  Hicks, 
having  served  to  the  end  of  the  war,  was  also  entitled  to  300  acres  of 
land  ;  that  a  warrant.  No.  1113,  issued  to  him  March  12,  1794,  and 
patented  February  11,  1800,  (pp.  8,  9.)  The  service  of  Captain  Hicks 
is  therefore  established,  and  that  he  became  entitled  under  the  pro- 
visions of  the  several  resolves,  which  constitute  a  solemn  contract 
between  the  United  States  and  the  claimant,  which  are  still  subsisting 
and  binding  on  the  part  of  the  United  States  to  half  pay  for  life. 

2.  That  the  same  was  payable  in  specie  or  current  money. 

That  said  Captain  Hicks  never  compromised^  released^  or  in  any  way 
discharged  the  same,  or  the  obligation  upon  which  the  same  is  founded, 
and  the  only  amounts  which  were  ever  paid  by  the  government  toward 
said  claim  as  half  pay  or  otherwise,  as  appears  by  the  books  of  the 
Treasury  and  Register  Departments,  appear  in  the  following  described 
certificates : 

1.  That  it  was  the  duty  of  the  government,  and  not  the  creditor,  to 
provide  for  and  pay  its  debts. 

Although  these  contracts  were  made  by  the  old  confederation,  the 
sixth  article  of  the  Constitution  provides  : 

'*That  all  debts  contracted  and  engagements  entered  into  before  the 
adoption  of  this  Constitution  shall  be  as  valid  against  the  United  States 
under  this  Constitution,  as  under  the  confederation." 

2.  It  is  admitted  that  the  half  pay  was  never  paid,  as  half  pay ,  by 
the  old  or  new  government,  but  it  is  contended  that  **by  the  resolution 
of  March  22,  1783,  Congress  recognized  the  right  of  the  oflScers  to 
half-pay  for  life,  proposed  to  them  to  exchange  such  half  pay  for  five 
years'  full  pay  in  money  or  securities^  as  Congress  should  Jind  most 
convenient ;  (that)  this  toas  a  proposal  to  exchange  an  annuity  for  a  gross 
sum  iminediaidy  available^  (and  in  answer  to  the  allegation  that  the 
bargain  was  an  unfair  one,)  it  is  said  that  it  is  answer  enough  to  say 
that  it  was  made,  as  the  act  recites  and  history  shows,  on  the  solicita* 
tion  and  memorial  of  ^officers  of  the  line'  and  was  adopted  by  a  very 
large  majority  of  the  officers  of  the  lines  of  the  several  States  with 

^whom  its  adoption  was  optional.  They  certainly  were  competent  to 
judge  of  their  own  interests.  Then  on  its  face  the  proposition  gives 
to  the  officers  the  advantage  of  an  immediate  and  certain  sum  over 
future  and  contingent  instalments.  In  the  words  of  the  deputy 
solicitor  :  *the  officer  obtained  a  sum  certain  for  a  contingent  right. 
He  received  something  before  he  was  entitled  to  anything,  and  while 
it  was  yet  uncertain  whether  he  would  ever  become  entitled  to  any- 
thing.' " 

This  position  does  not  deny  the  vested  right  to  half  pay  to  each 
individual  on  the  22d  day  of  March,  1783,  and  it  was  further  admitted 
•on  the  case  of  Dr.  Baird  that  the  half-pay  contract  still  subsists  be- 
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tween  those  creditors  and  the  government  who  did  not  receive  the 
^  commutation  certificates,  and  in  the  case  of  Reilly  the  court  say  '*that 
the  i>rom9o  of  the  resolve  of  March  22,  1783,  did  not  make  the  act 
void,  but  voidable  only  at  most,  and  voidable  only  by  those  individuals 
who  did  not  assent  to  it."  It  is  not  necessary  to  controvert  this 
position  in  the  present  case,  inasmuch  as  the  facts  find  that  the  half 
pay  was  never  settled  in  conformity  to  the  terms  of  either  a,ct.  That 
he  demanded  his  pay  in  1783,  and  his  certificates  were  withheld  until 
March  7,  1794 — until  eleven  years'  half  pay  bad  become  due. 

The  defence  further  contends,  that  although  the  five  yeara'  full  pay 
was  not  paid  in  specie,  that  the  certificates  of  the  government  were 
eecuritiea  such  as  was  contemplated  in  the  resolve  of  March  22.  But 
'*  it  is  true  they  were  not  based  on  any  special  fund,  and  that  there 
was  no  specification  or  proposition  in  the  contract  that  they  should  be. 
It  is  true  that  the  certificates,  when  issued,  were  worth,  in  the  market, 
less  than  their  par  value,  but  that  was  immaterial,  (as  it  applied  to 
half  as  well  as  full  pay)  in  reference  to  the  exchange  of  one  for  the 
ether." 

But  the  claimant  contends  and  the  facts  find  :  • 

1*  That  the  government,  in  1779,  without  the  fault  of  its  creditors, 
previously  to  the  date  of  the  contract  for  the  seven  years'  half  pay 
imder  the  resolve  of  October  3,  1780,  had  become  utterly  insolvent, 
and  by  a  positive  resolve  of  Congress  declared  that  all  claims  against 
the  government  should  be  settled  and  discharged  at  the  rate  of  40  for 
one  dollar  in  specie,  and  therefore  the  seven  years'  half  pay  for  life 
were  payable  in  ^^ specie  or  current  money,"  and  that  the  proposition 
on  ihe  part  of  the  government  was  founded  on  the  resolve  of  January 
25,  1783. — (Vol.  4,  Journal  C,  pp.  152-3;  and  petition  of  oflicers,  of 
December,  vol.  4,  pp.  107,  208.) 

By  the  resolve  of  the  14th  March,  1783,  the  manner  and  mode  in 
which  the  same  was  to  be  secured,  was  to  have  been  by  substantial 
funds  to  have  been  furnished  by  the  several  States,  not  '^  paper  in- 
dorsed or  secured,  or  secured  mortgages  of  property,"  hut  just  what 
the  government  agreed  to  give — a  proposition  made  throi^h  General 
Washington,  March  14,  1783. 

2.  These  claims  were  not  settled  in  pursuance  of  the  act  of  March 
22,  1783.     The   States  having   neglected   to  furnish  the  substaiitial 
funds,   Congress — 

Besclved,  ^'That  the  paymaster  general  be,  and  he  is  hereby,  fully 
authorized  and  empowered  to  settle  and  finally  adjust  all  accounts 
whatsoever  between  the  United  States  and  the  officers  and  soldiers  of 
the  American  army,  so  as  to  include  all  and  every  demand  which  they 
or  either  of  them  may  have  by  virtue  of  the  several  resolutions  and 
acts  of  Congress  relating  thereto,  and  that  the  said  paymaster  do  give 
.certificates  (not  money  or  securities)  of  the  sums  which  may  appear 
due  on  settlement  in  the  form  and  manner  which  the  superintendent 
of  the  finance  of  the  United  States  may  direct.  (Not  described  to  be 
such, as  'should  be  given  to  other  creditors.')  Provided,  always,  that 
the  certificates  to  the  officers  shajl  be  delayed  for  a  reasonable  time 
to  obtain  returns  of  payment  or  advances  to  them  by  the  States  or 
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public  departments,  where,  in  the  opinion  of  the  paymaster  general, 
such  delay  shall  be  necessary." 

It  was  under  this  resolve  of  July  4,  1783,  that  the  paymaster  gen- 
eral had  the  exdwsive  power  of  stating  and  adjusting  all  these  accounts, 
and  never  issued  to  any  <yne  officer,  even  when  demanded,  a  certificate 
for  half  pay. 

This  resolve  of  July  4,  1783,  left  no  right  of  opium  to  receive  certi- 
ficate for  half  pay  instead  of  certificate  for  full  pay.  And  this  is  con- 
firmed by  the  letter  of  the  Secretary,  which  is  in  the  following  words: 
^'Gol.  Henry  B.  Livingston." 

He  then  applied  to  the  Secretary  of  Finance,  and  received  the  fol- 
lowing answer: 

**  Office  of  Finance,  Felyruary  17,  1784. 

'^Sib:  I  am  to  acknowledge  the  receipt  of  your  favor  of  the  first 
instant.  I  should  be  very  glad  to  give  such  opinion  on  the  subject 
as  might  be  agreeable  to  your  wishes,  but  I  am  not  authorized  to  give 
my  opinion  at  all  on  the  subject,  because  the  adjustment  of  these 
accounts  rest  with  the  paymaster  alone,  by  the  special  act  of  Con- 
gress. If  I  were  to  express  a  private  opinion,  it  would  not  have  (or 
at  least  it  ought  not  to  have)  any  influence.  If  the  paymaster  reject 
any  claim  made  on  him,  the  claimant  can  only  have  redress  by  appli- 
cation to  Congress.  But  I  should  suppose  that  if  it  should  be  a 
doubtful  case  he  will  report  it  as  such  for  their  opinion.  If,  on  the 
contrary,  his  opinion  be  decidedly  against  you,  I  dottbt  much  the  svC'- 
cess  of  an  application  to  them.  However,  you  will  on  this  occasion 
judge  for  yourself,  and  any  service  which  I  may  consistently  render, 
you  may  confidently  rely  on. 

''I  am,  with  esteem  and  respect,  sir,  your  obedient  servant, 

^*  Robert  Mobbis." 

Ihe  act  of  March  22  was  virtually  repealed  by  the  subsequent  act 
of  July  4,  1783.  The  several  States  had  omitted  to  furnish  Congress 
with  wibkantial  security^  by  which  all  the  debts  against  the  United 
States  were  to  have  been  funded  as  promised  to  the  officers  in  the  act 
of  January  25,  1783.  Therefore  the  paymaster  was  not  authorized 
to  force  these  unsecured  depreciated  certificates  upon  the  officers  as 
a  compromise,  or  satisfaction  of  a  debt  actually  certain  and  over  due, 
and  for  three  times  the  amount,  payable  in  specie,  but  they  were  merely 
like  the  certificates  charged  toward  arrears  of  pay,  and  should  be  con- 
sidered as  any  others,  a  payment  ^o  tanto  toward  the  half  pay. 

3.  That  an  existing  law  is  just  as  imperative  on  all  who  come  within 
its  jurisdiction,  whether  passed  at  the  request  of  one  or  one  thousand. 
If  that  law  contains,  or  does  not  contain,  a  provision  of  the  right  of 
option,  or  not,  and  the  officer  authorized  to  administer  the  same  disre- 
gards this  right  of  option,  its  efiect  is  the  same  to  all  parties  interested. 
And  the  evidence  of  the  Secretary  admits  that  the  paymaster's  acts 
'Were  conclusive. 

4.  The  inference  of  abandonment  of  claim  against  the  United  States, 
£rom  the  lapse  of  time,  cannot  arise,  because  all  these  parties,  as  well 
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as  all  others  against  the  UDited  States,  were  estopped  from  nrging 
the  payment  in  any  conrt  of  law,  until  this  court  was  established. 

The  eighth  article  of  the  old  confederation  gave  Congress  full  power 
to  make  contracts  to  carry  on  the  war,  and  by  the  twelfth  article 
they  were  bound  to  pay  the  same. 

The  facts  find  that  they  did  not  even  pay  the  interest,  and  these 
just  debts  were  fully  recognized. 

This  funding  law  of  August  4, 1790,  which  finds  no  apology,  except 
in  the  utter  insolvency  of  the  government  and  poverty  of  the  people, 
does  not  attempt  to  destroy  this  priority  of  right  of  specie  valuation, 
but,  on  the  contrary,  the  9tb  section  specially  provides  : 

' '  That  nothing  in  this  act  contained  shall  be  construed  in  anywise 
to  alter,  abridge,  or  impair  the  rights  of  those  creditors  of  the  United 
States  who  shall  not  suoscribe  to  the  said  loan,  or  the  contracts  upon 
which  their  respective  claims  are  founded;  but  the  contracts  and 
rights  shall  remain  in  full  force  and  virtue.'' 

At  common  law  no  laps  of  time  creates  a  bar  to  an  action,  although 
it  may  raise  a  presumption. — (Attlebordugh  vs.  Middleborough,  10 
Pich'g.)  So  far,  however,  as  relates  to  these  claims,  all  presumption 
of  payment  is  rebutted  by  the  utter  insolvency  of  the  old  confedera- 
tion. 

The  limitation  of  actions  is  prescribed  by  21  James  1.  All  these 
statutes  require  that  the  action  shall  be  commenced  within  six  years, 
and  assumes  the  important  fact  that  there  is  somebody  who  can  be 
sued.  (1.)  Now  all  persons  are  prohibited  the  opportunity  of  suing 
the  United  States.  They  are  only,  therefore,  required  to  present  (2) 
their  claims  for  settlement  within  the  time,  ^c. 

An  acknowledgment  of  a  debt  by  one  of  several  joint  debtors  binds 
them  all. — (See  441,  Patterson  vs.  Patterson;  4  Wend.,  441.)  A  pay- 
ment made  by  one  of  several  joint  debtors  is  evidence  against  them 
all.  (§441.)  So  the  promise  to  one  of  the  several  joint  and  several 
payees  of  a  contract  is  a  promise  to  all,  and  will  suspend  the  statute 
of  limitation  as  to  all  the  others. 

(2.)  1.  They  were  ^re^n^  by  their  commission  duly  recorded. 

2.  By  the  resolve  of  May  20,  1785,  and  supplementary  ordinance 
of  July  9',  1788.  In  the  first,  the  Secretary  of  War  is  directed  to 
ascertain  and  return  or  present  the  names  ofall  the  officers  and  soldiers 
who  are  entitled  to  land,  and  to  issue  warrants. 

3.  They  were  presented  by  the  issuing  and  recording  of  their  land 
warrants.  Therefore  the  Court  of  Claims,  in  the  case  of  £.  B.  Cham- 
berlain and  others  against  the  United  States,  say  that  *'if  Joshua 
Chamberlain  was  a  captain  in  the  revolutionary  war,  as  alleged  in 
the  petition,  the  same  evidence  which  would  be  sufficient  to  substan* 
tiate  the  claim  for  half  pay  for  life  would  establish,  also,  the  right  to 
the  bounty  land." 

**The  evidence  and  record  of  the  one  would  be  the  evidence  and 
record  of  the  other." 

The  payees  of  the  half-pay  contract  were  joint  as  well  as  several, 
and  the  promise  or  any  law  which  afiected.  one  would  extend  to  each 
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and  all  the  others.  The  land  portion  of  the  contract  was  extended  to 
June,  1858,  which  extended  the  half  pay. 

They  were  presented  by  the  admission  and  restoration  of  the  claim 
to  all  the  Burvivors  of  the  joint  and  several  obligees  of  the  half-pay 
contract  under  the  act  of  May  15,  1828,  which  restored  the  right  of 
all  the  joint  and  several  obligees  who  were  deceased.  Congress,  by 
successive  acts,  passed  at  intervals  from  two  to  five  years,  continued 
to  authorize  the  issuing  of  military  land  warrants  to  the  officers  and 
soldiers  of  the  continental  lines  whose  claims  for  bounty  land  remained 
unsatisfied — the  last  of  which  acts  of  extension  was  passed  February 
8,  1854,  which  extended  the  time  for  discharging  this  portion  of  the 
contract  up  to  the  26th  of  June,  1858. 

There  is  no  rule  of  law  more  clearly  settled  or  sustained  by  higher 
authorities  than  that. 

An  allowance  of  a  portion  of  a  debt  as  the  balance  due,  and  the  re- 
ception by  the  creditor,  is  no  barer  compromise  of  the  claim. — (United 
States  vs.  Dickinson,  15  Peters,  p.  162,  and  many  other  cases  therein 
cited.) 

5.  The  opinions  of  this  court,  and  the  act  of  Congress  rotifyvag  that 
opinion,  in  the  case  of  Thomas  H.  Baird,  is  a  dedofraiiofn  ^  Congress 
and  a  oonstruction  of  the  half -pay  contracts  which  applies  to  all  the 
parties  to  said  contract,  and  is  analogous  to  the  case  at  bar. 

6.  These  creditors  show  that  the  revolutionary  army  gained  the 
liberty  and  independence  of  the  country,  and  conquered  the  land 
which  the  several  States  ceded  to  the  United  States  ;  and  the  22d 
section  of  the  act  of  August  4,  1790,  provides — 

'*  That  the  proceeds  of  the  sales  which  shall  be  made  of  lands  in  the 
western  territory  now  belonging  to,  or  that  may  hereafter  belong  to, 
the  United  States,  shall  be,  and  are  hereby,  appropriated  towards 
sinking  or  discharging  the  dMs  for  the  payment  whereof  the  United 
States  now  are  or  by  virtue  of  this  act  may  be  holden,  and  shall  be 
applied  soldy  to  that  use  until  the  said  debts  shall  be  fully  satisfied." 

These  creditors,  therefore,  claim  as  the  legal  assignees  and  trustees 
of  this  fund;  and  the  contracts  have  been  renewed  under  every  patent 
which  has  issued  since  the  passage  of  the  act. 

The  claimant  also  refers  to  the  record  and  petition  in  this  case  as 
making  a  part  of  this  brief. 


IN  THE  COURT  OF  CLAIMS. 

Thokas  Hicks,  executor  of  Isaac  Hicks,  t;^.  The  Unfted  States. 

souoitob's  bbief. 

Claim  for  half  pay  and  interest  to  which  the  testator  was  entitled  as  a 
f  evolutionary  offLoer. 

MATEBIAL  AVEBHENTS  IN  THE  PETITION. 

First.  That  Thomas  Hicks  is  executor  of  Isaac  Hicks. 
There  is  no  proof  of  this  averment. 

Rep.  C.  C.  283 2 
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Second.  That  Isaac  Hicks  was  commissioned  on  the  4th  of  September, 
1776,  a  captain  in  the  Georgia  continental  line,  and  seryed  until  the 
end  of  the  revolutionary  war. 

There  is  no  proof  of  this  averment.  There  is  no  evidence  that 
what  is  offered  as  a  commission  is  genuine. 

lldrd.  That  captains  of  infantry  were  entitled  under  the  resolve  of 
27th  May,  1778,  to  $40  per  month. 

Fourth.  That  by  the  resolution  of  15th  May,  1778,  those  oflScers 
who  served  to  the  end  of  the  war  and  held  no  office  of  profit  should  be 
entitled  to  half  pay  for  seven  years. 

Fifth.  That  a  reorganization  of  the  army  was  authorized  on  the  3d 
of  October,  1780,  and  provision  made  for  supernumerary  officers,  half 
pay  for  seven  years,  and  grants  of  land  at  the  close  of  the  war. 

Sixth.  That  the  government  was  insolvent,  and  its  securities  of  no 
value. 

This  averment  is  not  proved. 

Seventh.  That  under  the  resolution  of  the  21st  October,  1780,  cer- 
tain reduced  officers  were  entitled  to  half  pay  for  life. 

But  this  law  does  not  apply  to  Isaac  Hicks,  who  is  not  shown  to  be 
entitled  to  anything  under  it  Though  it  is  shown  that  he  did  receive 
what  was  thus  provided,  and  accepted  in  lieu  thereof. 

Eighth  Isaac  Hicks  died  June  20,  1817. 

There  is  no  evidence  of  this  averment. 

Ninth.  That  Isaac  Hicks  received  during  his  lifetime  certain  com- 
pensation for  services  in  the  revolutionary  war  as  a  captain. 

But  there  is  no  evidence  upon  this  point.  The  resolve  of  June  3, 
1784,  referred  to  is  as  follows: 

*'That  an  interest  of  six  per  cent,  per  annum  shall  be  allowed  to 
all  creditors  for  suppliea  furnished  or  services  dovie  from  the  time  the 
payment  became  due."— r(4  Old  J.,  443.) 

This  resolution  related  exclusively  to  debts  previously  contracted, 
'ftiid  did  not  refer  to  half  pay,  but  to  debts  contracted  for  supplies  and 
labor.     It  did  not  extend  to  salaries  or  pensions. 

Tenth.  That  said  Hicks  never  compromised,  released,  or  discharged 
his  claim,  as  appears  by  the  books  of  the  Treasury  Department. 

There  is  no  evidence  to  support  this  averment. 

Eleventh.  That  in  1783,  the  government  was  so  poor  that  it  could 
nof,  by  any  possibility,  pay  any  arrears  due  officers. 

Of  this  there  is  no  proof.  That  the  government  was  short  of  means 
and  embarrassed  may  be  admitted;  but  it  has  not  and  cannot  be  shown 
that  it  was  badly  off  as  represented  in  the  petition. 

FACTS  SHOWN  BV  THE  RECORD  AS  UNDERSTOOD  BT  THE  SOUGITOB. 

1.  That  a  land  warrant  was  issued  on  the  12th  of  March,  1794,  to 
Isaac  Hicks,  for  300  acres,  as  a  captain  in  the  Georgia  continental  line. 

2.  That  at  various  times  between  August,  1780,  and  the  7th  of 
March,  1794,  Isaac  Hicks  received  certificates  of  various  sums  due  him 
as  a  captain,,  and  that  these  included  $2,400  as  his  commutation  pay 
in  lieu  of  five  years'  full  pay.     *'The  certificates  issued  by  the  pay- 
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master  general,  as  above  stated,  and  the  balance  due  by  the  treasury 
settlement,  $1,638  17,  for  which  a  certificate  of  registered  debt  was 
issued  in  March,  1794,  fully  closed  the  account  of  Captain  Hicks  for 
his  pay  and  commutation." — (Record,  p.  9.) 

8.  His  account  is  stated  as  finally  settled,  showing  that  he*  received 
his  pay  and  rations  and  commutation. — (Record,  p.  10.) 

4.  No  other  facts  appear  to  be  proved  by  the  record. 

No  objection  is  shown  to  have  been  made  at  the  time  to  the  receiptr 
by  Isaac  Hicks  of  his  commutation  in  full  of  his  claim. 

5.  There  is  no  evidence  that  this  claim  has  been  presentied  to  the 
proper  department  of  the  government  at  any  time  for  payment. 

6.  It  appears  on  its  face  to  be  a  stale  claim,  which  the  law  presumes ' 
to  have  been  duly  paid  some  seventy  years  since. 

PBOPOSmONS  OPJ  LAW, 

FiBST.   This  is  a  stale  dainL 

* 

By  the  record  it  is  shown  that  the  claim  is  for  half  pay  and  interest, 
and  originated  between  seventy  and  eighty  years  since,  and  has  lain 
without  presentation  or  assertion  during  the  whole  of  that  time. 
Time  sufficient  to  presume  payment  has  elapsed  nearly  four  times 
since  the  transaction.  Such  stale  claims  ought  not  to  be  considered 
or  allowed. 

In  Aubery  V8,  The  United  States  this  court  said  that  a  claim  not 
more  than  half  as  ancient  as  this  was  too  stale  for  allowance.  Also,. 
in  Steenburgh  vs.  The  United  States.  The  presumption  of  adjust- 
ment ought  to  be  as  short  when  the  United  States  are  sued  as  when 
individuals  are  prosecuted.  This  claim  could  not  be  recovered,  under 
the  circumstances  disclosed  in  the  record,  if  the  case  were  between 
two  private  individuals;  therefore,  it  ought  not  to  be  considered 
against  the  United  States,  as  they  ought  not  to  be  worse  off  in  their 
defences  than  a  private  individual  would  be.  It  is  not  the  policy  of 
the  law  to  permit  such  stale  claims  to  be  the  subject  of  consideration 
or  recovery,  either  in  the  courts  or  elsewhere. 

Second.  The  record  shows  that  the  claim  <f  Isaac  Hicks  was  settled, 
adjuifted,  and  paid,  during  the  last  century,  and  cannot  now  be  the 
stiyect  of  revision. 

The  claimant  has  proved  that  this  testator  settled  with  the  govern- 
ment as  early  as  1794,  and  received  certificates  of  commutation  atid 
of  registered  debt  under  the  statute,  which  we  must  presume  were 
paid,  as  there  is  no  averment  to  the  contrary.  This  closed  the 
matter,  and  it  cannot  now  be  revised.  There  has  been  an  accord 
and  satisfaction. 

There  is  no  averment  in  the  petition,  nor  proof  in  the  evidence, 
that  interest  or  anything  was  then  claimed  which  was  not  allowed 
and  paid.  The  presumption  is  that  he  claimed  all  he  was  entitled  to, 
and  that  the  same  was  then  allowed,  or,  if  disallowed,  that  there  was 
no  objection. 
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Thibd.   The  presumption  is  that  lacuic  HiMa  daim  vxia  dUotoed  when 
first  presented^  and  therefore  wotUd  not  carry  interest  prior  to  that 
time. 

A  claim  payable  on  demand  cannot  be  recovered  before  demand 
and  the  presentation  of  the  evidence  of  the  right  to  receive.  Before 
such  presentation,  interest  could  not  be  claimed  between  individuals. 
There  is  no  evidence  in  the  record  that  a  demand  was  made  of  com- 
mutation before  the  time  it  was  allowed;  and  there  is  none  that  in- 
terest has  ever  been  demanded.  Therefore  no  interest  could  be 
claimed  as  between  private  individuals  under  the  circumstances  dis- 
closed in  the  record. 

* 

FouBTH.  The  daim  now  made,  not  having  been  presented  to  any  depart' 
ment  authorized  to  adjust  and  pay  if,  cannot  be  the  sulfject  of  a 
recovery. 

Claims  upon  the  government  that  are  payable  without  further 
legislation  are  payable  through  some  department,  and  the  govern- 
ment cannot  be  said  to  be  in  default  until  they  are  thus  presented, 
with  the  proper  evidence  on  which  to  receive,  and  have  been 
rejected. 

In  this  case  no  such  presentation  has  been  made,  and  therefore 
the  United  States  are  not  in  default,  and  not  being  in  default,  no 
recovery  can  be  had  against  them.  This  was  so  held  in  this  court  in 
Steenburgh  vs.  The  United  States. 

Fifth.  CommutcUion  did  not  bear  interest  untU  allowed,  and  the  proper 

certificate  issued^  bearing  interest. 

The  law  on  this  subject  is  as  follows: 

^^Besdved,  That  such  officers  as  are  now  in  service  and  shall  con- 
tinue to  the  end  of  the  war  shall  be  entitled  to  receive  the  amount  of 
five  years'  full  pay,  in  money  or  securities  on  interest,  at  six  per 
cent,  per  annum,  as  Congress  shall  find  most  convenient,  instead  of 
the  half  pay  promised  for  life  by  the  resolution  of  the  21st  of  Octo- 
ber, 1780;  the  said  securities  to  be  such  as  shall  be  given  to  other 
creditors  of  the  United  States:  Provided,  it  be  at  the  option  of  the 
lines  of  the  respective  States,  and  not  of  the  officers  individually  in 
those  lines,  to  accept  or  refuse  the  same:  And  provided,  also.  That 
their  election  shall  be  signified  to  Congress  through  the  commander- 
in-chief  from  the  lines  under  his  immediate  command,  within  two 
months,  and  through  the  commanding  officer  of  the  southern  army, 
from  those  under  his  command,  within  six  months  from  the  date  of 
this  resolution." — (4  Old  Journals,  pp.  78,  79.) 

Inasmuch  as  commutation  was  allowed  Hicks,  it  is  to  be  presumed 
that  the  assent  of  the  Georgia  line  was  duly  given.  His  acceptance 
of  the  certificate  is  evidence  of  this  fact,  cdso.  The  presumption  is 
that  the  certificate  was  in  due  form,  bearing  interest;  and,  it  not 
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being  now  prodnced,  that  the  same  was  folly  paid  with  interest. 
But  there  is  no  aathority  in  the  law  for  giving  interest  in  any  manner 
except  as  therein  specially  provided  on  certificates.  The  claimant 
has  not  referred  to  any  law  which  would  authorize  the  payment  of 
interest  upon  a  demand  of  this  nature;  it  therefore  cannot  be  allowed. 

But  interest  on  the  commutation  certificate  has  undoubtedly  been 
paid,  because  it  bore  interest  on  its  face,  and  has  been  taken  up. 
Captain  Hicks  has  had  his  interest,  and  therefore  cannot  demand  it 
a  second  time. 

If  he  could  repudiate  his  own  act  in  receiving  commutation,  and 
thereby  entitle  himself  to  half  pay,  that  would  not  draw  interest. 
There  is  no  law  authorising  its  payment.  There  is  no  evidence  that 
the  government  is  in  default.  The  claim  was  payable  on  demand 
when  the  proper  evidence  was  produced.  There  is  no  proof  of  such 
a  presentation  of  proof  and  demand,  ever  made  by  him,  either  to 
the  old  or  new  government,  at  a  department,  or  of  Congress.  Hence, 
there  is  no  possible  ground  for  a  claim  for  interest  on  half  pay. 

Sixth.   The  aoo^ptanoe  cjf  a  oammutaium  oertijicate  for  $2,400  estops  the 

party  from  now  demanding  half  pay. 

The  act  of  receiving  commutation  is  entirely  inconsistent  with  the 
idea  that  the  party  was  entitled  to  half  pay.  He  cannot  claim  both. 
He  has  had  his  choice,  and  derived]  the  advantages  resulting  from  it. 
If  he  could  make  his  election  anew,  it  could  only  be  done  upon  his 
restoring  thines  to  their  original  condition.  He  must  return  the  cer- 
tificate, and  dbow  that  it  has  not  been  paid;  and,  if  paid,  he  must 
return  the  $2,400,  and  interest  thereon  up  to  this  time.  It  would  be 
^oBsly  unjust  to  require  the  government  to  pay  without  his  refund- 
ing  what  he  has  received;  but  having  received  what  the  law  pro- 
vided, and  appropriated  it  to  his  own  use,  he  cannot  now  repudiate 
bis  own  act,  and  thereby  create  a  new  obligation  upon  the  govern- 
ment, or  revive  an  old  cancelled  one.  He  made  his  choice,  and  must 
abide  by  it.  Whether  the  government  was  poor,  bankrupt,  or  insol- 
vent at  the  time,  or  was  rich,  cannot  effect  the  case.  It  was  no 
poorer  as  to  commutation  than  as  to  half  pay.  It  follows  that  the 
question  of  poverty  can  have  no  influence  in  determining  this  case. 
It  can  give  no  right  to  repudiate  an  act  of  a  party  performed  seventy- 
seven  years  ago;  much  less  can  it  serve  the  purpose  of  allowing  the 
party  both  commutation  and  half  pay. 

Beilly's  case  must  control  this. 

B.  H.  GILLBT, 

United  States  SoUcitar. 

NOVSKBEB  16,  1860. 


37th  C0KGEE88,  )    HOUSE  OF  REPRESENTATIVES,   j  Rep.  C.  C. 
2d  Session.     J  \  No.  284. 
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DECKXBm  4, 1861. — €k>mmitted  to  a  Ckimmlttee  of  the  Whok  House,  made  the  order  of  the 

day  for  to-morrow,  and  ordered  to  be  printed. 


The  Court  op  Claims  submitted  the  folloi;ving 

REPORT. 

To  the  honorable  the  Senate  and  House  </  Representatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

T.  S.  J.  JOHNSON  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant  to  the  Court  of  Claims  and  also  to 
Congress. 

2.  Claimant's  evidence  transmitted  to  the  House  of  Representa- 
tives; a  printed  copy  transmitted  to  the  Senate. 

3.  Evidence  for  the  United  States  transmitted  to  the  House  of 
Representatives;  a  printed  copy  transmitted  to  the  Senate. 

4.  Additional  evidence  for  the  claimant  transmitted  to  the  House 
of  Repre«eutatives;  a  printed  copy  transmitted  to  the  Senate. 

5.  Claimant's  brief. 

6.  United  States  solicitor's  brief. 

7-   Opinion  of  the  court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
ri  c  1  ®®*^  ^f  ®^^^  court,  at  Washington,  this  third  day  of  Decem- 
•-^  ^•-'     ber,  A.  D.  1861. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims, 


I. 

To  the  honorable  the  judges  of  the  Court  of  Claims: 

The  petition  of  Thomas  S.  J.  Johnson,  and  of  Edwin  Curtis  and 
Joseph  Baker,  which  said  Edwin  Curtis  and  Joseph  Baker  are  mer- 
chants and  partners  trading  under  the  firm  of  Curtis  &  Baker. 

Your  petitioner,  Thomas  S.  J.  Johnson,  respectfully  represents 
that  he  is  a  citizen  of  the  United  States,  and  was  in  the  year  1851 
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and  for  some  time  previous  thereto  a  resident  of  New  Mexico.  He 
was  owner  of  coal  mines  and  circular  sawmills,  and  was  engaged  in 
raising  coal  and  preparing  lumber  for  market,  and  vending  it  when 
prepared.  At  the  instance  and  request  of  Captain  A.  W.  Bejnolds, 
who  was  then  assistant  quartermaster  of  the  United  States  army,  and 
authorized  to  contract  on  behalf  of  the  United  States,  your  petitioner 
sold  and  delivered  to  the  United  States  large  quantities  of  coal  and 
lumber  for  the  use  of  the  troops  of  the  United  States  in  New  Mexico. 
A  final  settlement  took  place  between  your  petitioner  and  Captain 
Reynolds,  the  quartermaster  acting  on  behalf  of  the  United  States, 
on  the  Ist  of  July,  1851,  when  it  was  ascertained  that  the  sum  of 
$5,859  86  was  due  your  petitioner  from  the  United  States,  for  which 
an  official  acknowledgment  «was  given  by  said  Reynolds,  acting  for 
the  United  States.  This  money  has  never  been  paid  your  petitioner. 
He  repeatedly  applied  for  payment  both  to  the  quartermaster  and  to 
the  authorities  at  Washington;  but  a  difficulty  occurred  in  the  settle- 
ment of  the  accounts  of  Captain  Reynolds,  and  the  payment  to  your 
petitioner  was  thereby  delayed.  This  difficulty  grew  out  of  the 
general  condition  of  Captain  Reynolds's  accounts;  and  your  petitioner 
believes  the  justice  of  his  demand  never  was  questioned,  although 
the  payment  was  delayed.  Effectually  to  preserve  his  rights  against 
the  United  States,  your  petitioner,  on  the  14th  of  August,  1861, 
presented  to  the  Treasury  Department  his  protest  against  the  pay- 
ment of  this  sum  to  Captain  Reynolds,  a  copy  of  which  protest  will 
be  filed  when  it  can  be  procured  from  the  department. 

Your  petitioner  prays  a  judgment  against  the  United  States  for  the 
sum  of  $5,859  86,  with  interest  from  the  1st  of  July,  1851.  The 
usual  rate  of  interest  in  New  Mexico  is  ten  per  cent. ;  and  your  peti- 
tioner further  shows  that,  in  a  bill  passed  for  his  relief,  on  a  different 
demand,  but  similar  in  character,  in  March,  1854,  a  sum  equal  to 
interest  at  ten  per  cent,  was  included  in  the  amount  given  for  his 
relief.  On  the  20th  of  February,  1856,  your  petitioner  presented 
his  petition  to  Congress  for  relief  on  this  claim,  and  his  petition  was 
referred  to  the  Committee  on  Military  Affairs.  On  the  14th  of  March, 
1856,  the  committee  was  discharged,  and  claim  referred  to  this 
court.  To  that  petition,  and  the  documents  accompanying  it,  and 
now  on  file  in  this  court,  he  refers,  that  they  may  be  taken  and 
read  as  exhibits  making  part  of  this  petition.  This  debt  has  been 
pledged  by  your  petitioner,  Johnson,  to  your  petitioners,  Curtis  & 
Baker,  to  secure  a  debt  due  from  him  to  them,  and  subject  to  that 
pledge.     Your  petitioner,  Johnson,  is  the  sole  owner  of  the  claim. 

THOMAS  S.  J.  JOHNSON. 

DiSTBiCT  OF  Columbia,  City  of  Washington^  sc : 

This  day  Thomas  S.  J.  Johnson  personally  appeared  before  me, 
the  subscriber,  a  justice  of  the  peace  in  and  for  said  city,  and,  being 
sworn  according  to  law,  made  oath  that  the  statements  made  in  the 
annexed  petition  are  true,  to  the  best  of  his  knowledge  and  belief. 

Given  under  my  hand  this  October  1,  1857. 

THOMAS  C.  BONN,  J.  P. 


T    8    J    JOHNSON. 


n. 


To  the  honorable  the  Senate  and  House  <3f  Bepreaeniatives  of  the  United 

States: 

The  petition  of  Thomas  S.  J.  Johnson  respectfully  represents 
that  he  is  a  native-^om  citizen  of  the  United  States,  and  was  a  resi- 
dent during  the  years  1849,  '50,  and  '61  of  the  city  of  Santa  Fe,  in 
the  Territory  of  New  Mexico. 

Tour  petitioner  further  shows  that  during  these  years  he  was  en- 
gaged in  business  in  said  Territory,  partly  as  a  coal  and  lumber  mer- 
chant, being  the^owner  of  coal  mines  and  two  circular  saw-mills,  both 
minefl  and  mills  being  in  active  operation  during  the  above  period; 
that  he  was  engaged  by  the  United  States  quartermaster  at  Santa  Pe, 
Captain  A.  W.  Reynolds,  to  furnish  and  deliver  to  the  United  States 
large  quantities  of  coal  and  lumber  for  issue  and  consumption  in  the 
government  workshops,  and  for  building  barracks,  stables,  <&c.,  for 
the  use  and  accommodation  of  the  Uitited  States  troops  stationed  in 
that  city,  all  of  which  he  did  so  furnish  and  deliver  to  the  said  as- 
sistant quartermaster  in  the  government  corrals  in  the  said  city  of 
SantA  Fe. 

Your  petitioner  further  shows  that  he  was  only  paid  in  part  for 
the  coal  and  lumber  so  furnished  and  delivered  for  the  use  of  the 
United  States,  and  that  there  was  an  acknowledged  balance  due  to 
him  from  the  United  States  on  this  account  of  five  thousand  eight 
hundred  and  fifty-nine  dollars  and  eighty-six  cents,  as  will  more  fully 
appear  from  the  official  receipt  in  favor  of  your  petitioner  made  by 
Captain  A.  W.  Reynolds,  assistant  quartermaster,  through  whose 
agency  the  supplies  were  furnished. 

Your  petitioner  further  shows  that  by  the  neglect  of  the  said  Cap- 
tain A.  W.  Reynolds  to  take  up  or  embrace  the  amount  due  your 
petitioner  in  any  of  his  accounts  yet  rendered  to  the  Treasury  De- 
partment your  petitioner  has  been  precluded  the  right  to  appeal  to. 
that  department,  as  advised  by  his  attorneys,  inasmuch  as  through 
the  neglect  of  this  officer  of  the  government  that  department  is  left 
without  data  upon  which  to  lawfully  act. 

Your  petitioner  avers  that  he  has  from  time  to  time,  both  verbally 
and  by  letter,  appealed  to  the  sense  of  justice  of  Captain  Reynolds, 
asking  him  to  take  up  in  his  accounts  with  the  treasury  the  sum  thus 
shown  by  the  official  receipt  to  be  due  to  your  petitioner,  to  aU  of 
which  your  petitioner  has  ever  received  an  unsatisfactory  reply,  viz: 
**  wait  a  little,  until  I  get  my  present  accounts  settled,  and  I  will  do 
so,"  or  words  to  that  efiect 

Your  petitioner  further  avers  that  he  has  suffered  great  pecuniary 
loss  and  embarrassment  in  b«ing  so  long  and  unjustly  deprived  of  the 
amount  due  to  him,  and  subjected  to  great  trouble,  loss  of  time,  and 
expense  in  employing  counsel  to  prosecute  this  claim. 

Your  petitioner  avers  that  he  was  and  is  now  alone  interested  in 
the  prosecution  of  this  claim,  and  he  respectfully  prays  your,  hou- 
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orable  bodies  to  take  this  his  petition  and  the  matters  therein  set 
forth  under  your  consideration,  and  award  him  the  amount  due  to 
him,  and  such  other  pecuniary  remuneration  and  compensation  for 
the  losses  and  injury  he  has  sustained  and  the  cost  he  has  been  put 
to  in  prosecuting  this  claim  as  your  honorable  bodies  may  deem  just 
and  proper. 

With  great  respect, 

T.  S.  J.  JOHNSON. 
Washington  City,  D.  C, 

February^  1856. 


THIRTY-FOURTH  CONGRESS— FIRST  SESSION. 

CONGRESS  OF  THE  UNITED  STATES. 

In  the  House  op  Representatives, 

March  14,  1866. 

On  motion  of  Mr.  Allison,  by  unanimous  consent, 

Ordered^  That  the  Committee  on  Military  Affairs  be  discharged 
from  the  further  consideration  of  the  memorial  and  papers  in  the  case 
of  Thomas  S.  J.  Johnson,  and  that  the  same  be  referred  to  the  Court 
of  Claims. 

Attest:  WM.  CULLOM,  CTe?^ 


III. 

IN  THE  UNITED  STATES  COURT  OF  CLAIMS. 

Thomas  S.  J.  Johnson  vs.  The  United  States. 

Schedule  of  papers  and  documents  fled  by  petitioner  on  evidence  in  suppoH 

of  his  claims. 

No.   1.  Memorial  to  Congress,  February,  1856. 

2.  Official  receipt  of  Captain  A.   W.   Reynolds,  of  July  1, 

1851,  to  T.  S.  J.  Johnson. 

3.  Letter  of  T.  S.  J.  Johnson  to  Captain  Reynolds,  December 

19,  1855. 

4.  Letter  of  Captain  Reynolds  to  T.  S.  J.  Johnson,  December 

20,  1855. 

5.  A^ffidavit  of  the  Hon.  Jose  M.  Gallegos,  February  18,  1856. 

6.  Affidavit  of  James  B.  Wood,  February  19,  1856. 

7.  Protest  of  T.  S.  J.  Johnson  to  Secretary  of  the  Treasury, 

August  14,  1856. 

8.  Letter  of  the  Third  Auditor  of  the  Treasury,  September 

16,  1856. 
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No.  9.  Letter  of  the  Third  Auditor  of  the  Treasnry,  September 
12,  1857. 

10.  Petition  to  Court  of  Claims,  October  9,  1857. 

11.  Testimony  of  J.  S.  Pollard,  February  9,  1869. 

12.  Testimony  of  J.  S.  Pollard,  February  23,  1859. 

13.  Additional  testimony  of  J.  S.  Pollard,  February  25,  1859. 

14.  Letter  of  Third  Auditor  of  the  Treasury,  March  2,  1859. 

15.  Testimony  of  William  A.  Gordon,  March  9,  1859. 

16.  Testimony  of  Walter  H.  S.  Taylor,  March  9,  1859. 

17.  Letter  of  quartermaster  general  to  T.  S.  J.  Johnson,  March 

19,  1859. 

THOS.  S.  J.  JOHNSON,  Claimant. 


Washington  Cnr,  March  25,  1859. 

Sir:  Annexed  be  pleased  to  find  a  schedule  of  the  evidence  in 
support  of  my  claims,  now  pending  in  the  Court  of  Claims.  The 
evidence  on  my  part  is  now  closed. 

I  am,  sir,  respectfully,  vour  obedient  servant, 

THOS.  S.  J.  JOHNSON. 
Samuel  H.  Huntington,  Esq., 

Clerk  of  the  U.  S.  Court  of  Claims^  WashiTigton^  D,  C. 


IV. 

Affidavit  of  J.  M.  GaUegos. 


District  op  Columbia, 

County  and  City  of  Washington,  88: 

Personally  appeared  before  me,  Z.  K.  OflFutt,  a  justice  of  the  peace 
in  and  for  the  county  and  District  above  named,  Hon.  Jose  Manuel 
Grallegos,  who,  being  duly  sworn,  deposes  and  says  that  he  is  a 
citizen  of  the  United  States,  and  the  delegate  to  Congress  from  New 
Mexico;  that  he  is  a  resident  of  Albuquerque,  New  Mexico,  and  has 
been  for  many  years  a  resident  of  that  Territory;  that  he  has  been  per- 
sonally acquainted  with  Thomas  S.  J.  Johnson  since  the  spring  of  1850; 
that  at  that  time  and  previously,  and  until  the  autumn  of  1851,  the  said 
Johnson  was  the  owner  of  coal  mines  near  Gallisteo,  in  the  Territory 
of  New  Mexico,  and  of  two  circular  saw-mills  situated  near  Santa  Fe,  in 
said  Territory;  that,  during  the  above  period,  Mr.  Johnson  lived  mostly 
in  the  city  of  Santa  Fe,  and  that  his  mines  and  mills  were  in  active 
operation  during  the  time  above  specified,  and  that  he  was  in  the 
habit  of  supplying  the  quartermaster's  department  with  coal  and 
lumber  for  the  use  of  the  United  States  government;  that  deponent 
has  been  residing  in  this  city  since  the  3d  day  of  December  last,  and 
that  on  or  about  the  16th  or  17th  of  that  month,  by  request,  he 
accompanied  Mr.  Johnson  to  the  National  Hotel,  in  the  city  of  Wash- 
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ington,  to  see  Captain  A.  W.  Reynolds,  late  assistant  quartermaster 
United  States  army  at  Santa  Fe,  New  Mexico,  with  a  view  of  settling 
and  getting  pay  for  an  official  acknowledgment  or  voucher  of  said 
Reynolds  to  said  Johnson,  hearing  date  of  July  1,  1851,  for  the  sum 
of  five  thousand  eight  hundred  and  fifty-nine  dollars  and  eighty-six 
cents,  or  of  making  an  arrangement  whereby  the  89,id  voucher  would 
be  paid  by  the  United  States  Treasury  Department ;  that  they  then 
and  there  saw  Captain  Reynolds,  and  upon  Mr.  Johnson  presenting 
to  him  the  original  voucher  or  acknowledgment  of  the  debt,  its 
validity  was  admitted  by  him  as  against  the  United  States,  but  that 
it  was  then  out  of  his  power  to  pay  or  to  get  it  paid  until  after  a  final 
settlement  of  all  his  accounts  by  the  United  States. 

J.  M.  GALLEGOS. 

Sworn  to  and  signed  in  the  presence  of  the  subscriber  this  18th 
day  of  February,  1866. 

Z.  K.  OFFUTT,  J.  P. 


V. 

Affidavit  of  Jamea  B.  Wood, 

District  op  Columbia, 

County  and  City  of  Washington,  88: 

Personally  appeared  before  me,  Z.  K.  OflFutt,  a  justice  of  the  peace 
in  and  for  the  county  and  District  above  named  the  undersigned, 
James  B.  Wood,  who,  being  duly  sworn,  deposes  and  says  that  he  is 
a  native-born  citizen  of  the  United  States,  and  now  resides  in  this 
place;  that  during  the  years  1849,  '50,  and  '51  he  resided  in  the 
city  of  Santa  F6,  New  Mexico,  where  he  was  engaged  in  the  hotel 
and  other  legitimate  business,  being  the  proprietor  of  the  hotel 
known  as  the  **  Waverley  House  ;"  that  during  that  period  he  was 
personally  acquainted  with  Mr.  Thos.  S.  J.  Johnson,  and  was  well 
acquainted  with  his  business  pursuits,  and  had  an  intimate  personal 
knowledge  of  some  of  his  business  transactions;  that  during  the  above 
stated  time  Mr.  Johnson  resided  in  the  Territory  and  generally  in  the 
city  of  Santa  Fe;  that  he  was  the  owner  of  the  coal  mines  near  Gal- 
listeo,  in  said  Territory,  and  the  owner  of  two  circular  saw-mills 
situated  in  the  vicinity  of  Santa  Fe — the  one  at  the  Rock  Corral, 
about  12  miles  south  of  the  city,  worked  by  horse  power,  and  the 
other  on  the  Big  Chi  quite,  about  four  miles  east  of  the  city,  worked 
by  water  power;  that  during  this  period  both  the  mines  and  mills 
were  in  active  operation,  and  had,  in  fact,  a  monopoly  in  those  two 
branches  of  business  under  the  personal  superintendence  of  Mr. 
Johnson;  that  he  had  frequently  bought  coal  and  lumber  from  Mr. 
Johnson  for  consumption  and  making  improvements  in  his  hotel;  that 
he  had  a  personal  knowledge  of  the  fact  that  Mr.  Johnson  had  an 
agreement  with   Captain  A.  W.  Reynolds,  assistant  quartermaster 
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United  States  army,  to  furnish  the  United  States  large  quantities  of 
coal  and  lumber,  which  deponent  knows  was  furnished  and  delivered 
to  the  said  quartermaster  in  the  government  corrals  bj  the  said 
Johnson  or  his  agents. 

Deponent  further  says  that  in  the  month  of  August  or  September, 
1851,  he  saw  in  the  possession  of  said  Johnson  the  official  receipt  or 
acknowledgment  of  Captain  Reynolds  in  favor  of  the  said  Johnson 
for  the  sum  of  five  thousand  eight  hundred  and  odd  dollars  and  cents, 
which  he  then  understood  was  given  for  the  balance  due  Mr.  Johnson 
on  account  of  the  coal  and  lumber  furnished  the  United  Sta^^es.  This 
official  receipt  this  deponent  again  saw  in  the  possession  of  Mr. 
Johnson  in  this  city  a  few  days  since,  up  to  which  time  he  supposed 
it  had  been  taken  up  and  paid. 

This  deponent  understands  this  affidavit  is  to  be  laid  before  a  com- 
mittee of  Congress,  from  whom  Mr.  Johnson  is  now  seeking  relief, 
for  which  purpose  it  is  now  given. 

JAMES  B.  WOOD. 

Subscribed  and  sworn  to  before  me  this  19th  day  of  February, 
1856. 

Z.  K.  OFFUTT,  J.  P. 


VL 

Call  upon  the  Treasury  for  papers. 

T.  a.  J.  Johnson  vs.  The  United  States. 

Febbuaby  14,  1859. 

On  motion  of  J.  H.  Peters,  esq.,  counsel  for  petitioner,  the  court 
made  the  following  order  in  this  case: 

To  the  honorable  the  Secretary  of  the  Treasury : 

You  are  hereby  requested  to  furnish  to  this  court,  to  be  used  as 
evidence  in  the  above-named  case,  a  copy  of  a  letter  in  the  form  of  a 
protest  addressed  to  the  Secretary  of  the  Treasury  by  the  said  claim- 
ant, and  dated  the  14th  day  of  August,  1856,  said  protest  ''relating 
to  the  settlement  of  the  accounts  of  Captain  A.  W.  Reynolds,  late 
assistant  quartermaster  United  States  army,"  together  with  any 
other  information  in  your  department  tending  to  elucidate  said  claim. 


8  T.   8.  J.  JOHNSON. 

VII. 

Papers  furnished  by  Treasury  Department. 

united  states  of  america. 

Treasury  Department, 
February  24,  1869. 

Pursuant  to  Ihe  act  of  Congress  of  22d  February,  1849,  I  hereby 
certify  that  the  annexed  are  true  copies  from  the  original  now  on  file 
in  this  department. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  caused  the 

Ft  R  1  ^^^^  ^^  ^^®  Treasury  Department  to  be  affixed  on  the  day 
^  '    '^      and  year  first  above  written. 

HOWELL  COBB. 
Sec^i^etary  (f  the  Treasury. 

Protest  of  Mr.  Johnson. 

Washington,  D.  C,  August  14,  1856. 

Sir  :  In  the  settlement  of  the  accounts  of  Captain  A.  W.  Reynolds, 
late  assistant  quartermaster  United  States  army,  with  your  depart- 
ment, I  understand  credit  is  claimed  by  him  for  certain  disbursements 
made  in  Santa  Fe  in  the  years  1849,  1850,  and  1851,  in  the  purchase 
from  me  of  certain  quantities  of  coal  and  lumber,  and  that  the  vouchers 
on  which  the  said  claim  is  based  consist  of  receipts  given  by  me  or 
my  agents. 

It  is  undoubtedly  true  that  Captain  Reynolds  did  pay  for  a  portion 
of  the  Cumberland  coal  so  purchased  by  him  from  me,  and  by  me 
delivered  to  him  as  such  quartermaster,  for  the  use  of  the  United 
States  at  Santa  Pe ;  but  there  was,  on  1st  July,  1851,  a  balance  due 
to  me  on  the  said  purchases  and  deliveries,  amounting  to  five  thousand 
eight  hundred  and  fifty-nine  dollars  and  eighty-six  cents,  for  which 
I  hold  his  receipt  in  the  w^ords  and  figures  following,  to  wit  : 

.  Received,  Santa  Fe,  New  Mexico,  July  1,  1851,  of  T.  S.  J.  John- 
son, five  thousand  eight  hundred  and  fifty-nine  dollars  and  eighty-six 
cents  on  account  of  the  United  States,  for  which  I  am  accountable  to 
the  Treasury  Department. 

$5,859  86.  A.  W.  REYNOLDS, 

Captain  Assistant  Qvarter master. 

The  phraseology  of  the  receipt  is  peculiar,  but  did  not  strike  my 
mind  at  the  time,  nor  w^ould  I  myself  have  observed  it,  but  a  subse- 
quent correspondence  wnth  Captain  Reynolds,  and  the  advice  of 
counsel,  have  tended  to  show  that  it  may  be  considered  as  ambiguous. 
However  that  may  be,  I  aver,  and  am  prepared  to  show  and  prove, 
that  it  was  given  and  intended  to  be  given  as  a  certificate  of  the 
value  of  certain  coal  and  lumber  theretofore  purchased  by  him  as  quar  • 
termaster,  and  delivered  by  me  to  him  at  that  station,  and  no  part  or 
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parcel  of  it  has  ever  been  paid  or  in  any  manner  secured  to  me,  and 
the  whole  sum  is  now  bona  fide  due  to  me  by  the  United  States. 

So  far,  then,  as  Captain  Reynolds  claims  credit  for  the  said  sum  of 
$5,859  86,  or  for  any  part  thereof,  in  the  settlement  of  his  said  ac- 
counts, I  beg  leave  to  enter,  and  do  hereby  solemnly  enter,  my  pro- 
test against  the  allowance*  of  the  same  to  him,  and  claim  that  the 
whole  sum  and  every  part  thereof  is  due  to  me,  with  interest,  by  the 
United  States,  and  that  the  same  shall  be  disallowed  to  him  and  be^ 
paid  to  me,  on  the  proofs  and  vouchers  I  shall  present. 

A  long  delay  hBs  already  occurred  in  this  matter,  because  I  was 
advised  the  department  had  nothing  to  do  with  it,  and  I  must  go  to 
Congress  for  relief,  and  I  have  hitherto  acted  on  that  advice.  But 
I  am  now  further  advised  that  I  ought  to  present  the  subject  directly 
to  your  department,  in  order  to  prevent  the  payment  of  this  money 
to  him,  lest  the  government  should  thereby  be  compelled  to  pay  it 
twice. 

Protesting  against  the  said  allowance,  asking  that  the  same  may 
be  paid  directly  to  myself  on  the  proofs  I  can  exhibit  to  the  account- 
ing officers,  and  believing  that  you  have  the  power  to  so  order  and 
direct, 

I  am,  sir,  your  obedient  servant, 

T.  S.  J.  JOHNSON. 

Hon.  James  Guthrie, 

Secretary  (^  the  Treasury. 


Report  of  Third  Auditor. 

Treasury  Department, 
Third  Auditor's  Office^  September  16,  1856. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  a  commu- 
nication, which  is  herewith  returned,  addressed  to  you  on  the  14th 
ultimo,  by  T.  S.  J.  Johnson,  relative  to  an  amount  which  he  claims  to  be 
due  to  him  by  the  United  States  for  coal  and  lumber  purchased  from 
him  in  1849,  1850,  and  1851,  by  Capt.  A.  W.  Reynolds,  late  assist- 
ant quartermaster,  which  was  referred  by  you  to  this  office,  with  an 
indorsement,  requesting  a  report  upon  the  item  specially  referred  to 
bv  the  writer. 

In  this  communication  Mr.  Johnson  states  that  in  the  years  1849, 
1850,  and  1851,  he  furnished  certain  quantities  of  coal  and  lumber, 
which  were  purchased  from  him  by  Captain  Reynolds,  for  the  use  of 
the  quartermaster's  department  at  Santa  F6  ;  that  he  received  pay 
for  a  portion  of  the  coal  and  lumber,  but  that  on  Ist  July,  1851, 
there  was  due  to  him  on  the  said  purchases  and  deliveries  a  balance 
of  $5,859  86,  for  which  beholds  Capt.  Reynolds's  receipt,  in  the  fol- 
lowing words  : 

15,859  86.  Received,  Santa  Fe,  New  Mexico,  July  1,  1851,  of 
T.  S.  J.  Johnson,  five  thousand  eight  hundred  and  fifty-nine  dollars 
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and  eightj-Bix  cents,   on  account  of  the  United  States,  for  which  I 
am  accoantable  to  tlie  Treasury  Department. 

A,  W.REYNOLDS, 
Coptotn  Assistant  QuartermzHer, 

This  receipt,  he  states,  was  given,  and  intended  to  be  given,  as  a 
certificate  of  the  value  of  the  coal  and  lumber  previously  received  by 
Captain  Reynolds.  He  also  states  that  he  understood  that  Captain 
Reynolds  claims  a  credit  in  the  settlement  of  his  accounts  at  the 
treasury  for  disbursements,  on  account  of  the  purchases  referred  to, 
based  upon  vouchers,  which  consist  of  receipts  given  by  him  (John- 
son) or  his  agents  ;  that  no  part  or  parcel  of  the  purchases  for  which 
the  foregoing  receipt  was  given  has  been  paid  for,  but  that  the  whole 
sum  is  due  to  him  by  the  United  States,  with  interest ;  that  he 
solemnly  protests  against  the  allowance  of  the  amount  as  a  credit  to 
Captain  Reynolds,  and  asks  that  the  amount  shall  be  paid  to  him 
(Johnson)  on  the  proofs  and  vouchers  he  shall  present. 

In  answer  to  the  call  for  a  report,  I  have  to  say  that  the  accounts 
of  Captain  Reynolds  furnished  no  information  whatever  respecting 
the  foregoing  receipt,  and  no  indications  that  the  purchases  for  which 
it  is  stated  by  Mr.  Johnson  to  have  been  given  were  ever  made. 
Captain  Reynolds  has  nowhere  claimed  in  his  accounts  a  credit  for 
coal  purchased  from  Mr.  Johnson,  but  he  did  claim  a  credit,  per 
voucher  77,  abstract  A,  of  his  account  for  second  quarter  of  1851,  for 
1,794  feet  of  lumber,  purporting  to  have  been  bought  of  T.  S.  J. 
Johnson  in  November  and  December,  1850,  at  7  cents  per  foot,  and 
amounting  to  $125  58.  This  voucher,  and  also  others  for  purchases 
of  sundry  little  articles  from  the  same  person,  were  disallowed  by 
the  Third  Auditor,  in  the  resettlement  of  his  account,  as  reported  to 
the  Secood  Comptroller  in  September,  1854,  on  the  ground  that  Mr. 
Johnson  being,  at  the  time  of  the  transactions,  employed  as  a  clerk 
by  Captain  Reynolds,  the  purchases  were,  therefore,  improper;  but  the 
vouchers  referred  to  were  allowed  by  direction  of  the  Comptroller  in 
the  settlement,  as  confirmed  by  him  in  March,  1855. 

No  purchases  upon  a  credit  either  of  coal,  lumber,  or  any  other 
kind  of  property,  appear  to  have  been  made  by  Captain  Reynolds 
from  Mr.  Johnson,  or  from  any  other  person.  He  takes  up  on  his  re- 
turns no  articles  as  purchased  except  those  which  purport  to  have 
been  paid  for.  From  the  evidence  then  furnished  by  these  accounts 
it  appears  that  Mr.  Johnson  has  been  paid  for  all  the  property 
furnished  by  him  for  the  use  of  the  quartermaster's  department,  as 
shown  by  bis  receipts  on  file. 

It  is  not  known  who  were  the  agents  to  whom  he  refers,  and  it  can- 
not, therefore,  be  ascertained.  Captain  Reynolds  has  obtained  a 
credit  on  account  of  the  purchases  he  describes  upon  receipts  given 
by  such  agents.  He  was,  however,  employed  as  the  clerk  of  Captain 
Reynolds  during  the  entire  period  in  which  the  latter  was  disbursing 
at  Santa  Fe,  as  also  after  he  came  to  Washington  in  1852,  for  the 
purpose  of  effecting  a  settlement  of  his  accounts  ;  and  if,  as  he  pro- 
fesses to  have  understood,  a  credit  was  claimed  on  account  of  the  pur- 
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cbaseSf  to  which  he  allndeB,  he  could  Dot,  it  is  inferred  from  his  posi- 
tion as  Captain  Reynolds's  clerk,  have  been  ignorant  of  tbe  fact,  and 
that  was  the  obviously  proper  time  to  have  taken  measures  to  prevent 
the  allowance  of  such  credits  if  Captain  Reynolds  were  not  entitled 
to  them.  All  the  vouchers  rendered  by  him  for  purchases  of  coal  and 
lumber  have,  it  is  believed,  been  admitted  to  his  credit. 

His  accounts  have  been  finally  passed  upon  by  the  accounting  offi- 
cers, and  a  pretest  at  this  time  against  the  allowance  at  the  treasury 
of  vouchers  belonging  to  the  accounts  in  question  comes  too  late, 
therefore,  to  effect  any  practical  purpose. 

Captain  Reynolds  has  not  accounted  to  the  United  States,  nor  has 
he  been  charged  in  this  office,  for  the  amount  of  the  receipt  of  which 
a  copy  is  furnished  by  Mr.  Johnson,  neither  do  his  accounts  contain 
any  allusion  to  it.  The  language  of  the  receipt,  as  quoted,  would 
seem  to  imply  that  it  was  given  simply  for  public  money,  or  its 
equivalent ;  but  for  whatsoever  purpose  it  was  given,  the  transaction 
should,  in  my  opinion,  be  regarded  merely  as  a  private  matter,  and 
one  on  account  of  which  the  United  States  should  in  no  way  be  con- 
sidered responsible.  Captidn  Reynolds  had  no  authority  to  use  the 
credit  of  the  United  States  to  obtain  money  from  private  individuals 
for  public  or  any  other  purpose,  and  that  no  such  necessity  existed 
the  advances  to  him,  from  time  to  time,  from  the  public  treasury 
abundantly  show. 

Very  respectfully,  your  obedient  servant, 

W.  H.  S.  TAYLOR, 

Acting  AudiUyr. 

Hon.  James  Guthrie, 

Secretary  of  the  Treasury. 


vni. 

Third  Auditor' 8  letter  to  Mr.  Johnson. 

Tbeasubt  Department, 
Third  Auditor's  Office,  September  12,  1857. 

Sir  :  Your  letter  of  the  9th  instant,  addressed  to  the  Secretary  of 
the  Treasury,  asking  to  be  **  furnished  with  a  certified  copy  of  the 
protest  addressed  by  you  to  his  predecessor  about  the  14th  of  March 
last,  in  regard  to  certain  credits  understood  to  be  claimed  by  Cap- 
tain A.  W.  Reynolds,  late  assistant  quartermaster  United  States 
army,''  was  referred  to  this  office  for  a  reply  this  morning. 

Accordingly,  I  have  to  state  that  I  have  no  knowledge  of  such  a 
paper,  dated  the  14th  of  March  last,  but  that  a  protest  of  the  charac- 
ter described  by  you,  dated  the  14th  of  August,  1856,  addressed  to 
the  Hon.  James  Guthrie,  late  Secretary  of  the  Treasury,  was,  at  the 
request  of  J.  C.  Vandyke,  United  States  district  attorney  at  Phila- 
delphia, Pennsylvania,  transmitted  to  him  on  the  20th  of  July  last, 
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to  be  used  in  an  action  at  law  between  the  United  States  vs.  A.  W, 
Reynolds,  late  captain,  &c.,  United  States  army,  and  has  not  yet  been 
returned.  Your  request,  therefore,  for  a  copy  of  said  paper  cannot, 
m  consequence  of  its  absence,  be  at  present  complied  with.  When 
the  paper  is  returned  by  Mr.  Vandyke,  I  see  no  reason  why  you 
should  not  be  furnished  with  a  copy  agreeably  to  your  request. 
I  am,  very  respectfully,  your  obedient  servant, 

SAM.  8.  RIND, 

Acting  Auditor^ 
Thos.  S.  J.  Johnson,  Esq., 

Washington,  2?.  C. 


IX. 

Deposition  of  J,  S.  Pollard. 
Thomas  S.  J.  Johnson  vs.  The  United  States. 
Before  the  United  States  Court  of  Claims,  Washington  city,  D.  C. 

Interrogatories  to  be  propounded  to  Major  John  S.  Pollard,  a  witness 
to  be  examined  at  New  York  city  in  behalf  of  the  claimant. 

[Written  in  the  deposition.] 

1.  Where  do  you  reside,  what  is  your  age,  and  what  your  occu- 
pation ? 

2.  Are  you  or  not  personally  acquainted  with  the  claimant,  Thomas 
S.  J.  Johnson  ;  and  if  yea,  how  long  have  you  known  him  ? 

3.  Are  you  or  not  personally  acquainted  with  Captain  Alexander 
W.  Reynolds,  of  the  United  States  army  ;  and  if  yea,  how  long  have 
you  known  him  ? 

4.  Do  you  or  not  remember  having  had,  at  any  time  heretofore, 
any  conversation  with  Captain  A.  W.  Reynolds  respecting  the  re- 
ceipt, or  certificate  now  on  file  in  the  Court  of  Claims,  among  th 
papers  in  this  cause?  And  if  yea,  state  the  exact  conversations  you 
have  had  with  him,  and  the  reason  of  the  same;  and  when,  where,  and 
how  often  you  had  said  conversations. 

5.  Have  you  or  not  ever  seen  the  original  receipt  or  certificate  on 
file  among  the  papers  in  this  claim,  and  which  is  the  basis  of  the 
claim  ;  and  if  yea,  by  whom  is  it  signed,  when,  where,  and  how  often 
have  you  seen  it,  and  where  last  did  you  see  it  ?  If  you  have  a  copy 
thereof,  append  the  same  to  your  answer  to  this  interrogatory. 

6.  State  any  other  facts  in  relation  to  the  said  receiptor  certificate, 
and  the  claim  arising  therefrom,  now  pending  before  the   Court  of 
Claims,  that  may  be  within  your  personal  knowledge,  as  if  specially 
interrogated  thereto. 

J.  H.  PETERS, 
Attorney  for  Claimant. 
J.  C.  Deveeeux,  Esq. 

Commissioner  Court  of  Claims,  New  York  City. 
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It  is  agreed  that  the  witness  may  be  examined  on  the  above  inter- 
rogatories, the  solicitor  reserving  the  right  to  cross-examine  at  the 
expense  of  the  United  States,  if  he  shall  deem  it  necessary,  after  the 
deposition  shall  have  been  returned. 

JNO.  D.  Mcpherson, 

Depviy  Solictor. 


UNITED  STATES  COUBT  OF  CLAIMS. 

Thomas  S.  J.  Johnson  v8.  The  United  States. 

Deposition  of  John  S.  Pollard,  a  witness  for  the  claimant  in  the  mat- 
ter of  the  above-entitled  claim,  upon  the  interrogatories  hereto 
attached. 

Question.  Where  do  you  reside,  what  is  your  age,  and  what  your 
occupation  ? 

Answer.  I  reside  in  the  town  of  Rahway,  in  the  State  of  New 
Jersey,  but  am  now  on  a  business  visit  to  the  city  of  New  York  ;  that 
I  am  fifty  years  of  age,  and  an  attorney. 

Question.  Are  you  not  personally  acquainted  with  the  claimant, 
Thomas  S.  J.  Johnson;  and  if  yea,  how  long  have  you  known  him  ? 

Answer.  I  am  personally  acquainted  with  the  claimant,  Thomas  S. 
J.  Johnson,  and  have  known  him  for  the  past  six  years. 

Question.  Are  you  or  not  personally  acquainted  with  Captain  Al- 
exander W.  Reynolds,  of  the  United  States  army ;  and  if  yea,  how 
long  have  you  known  him  ? 

Answer.  I  am  personally  and  intimately  acquainted  with  Captain 
Alexander  W.  Reynolds,  of  the  United  States  army,  who  was  assist- 
ant quartermaster  in  New  Mexico,  and  that  I  have  known  him  for 
fourteen  years  or  more  past. 

Question.  Do  you  or  not  remember  having  had  at  any  time  hereto- 
fore any  conversation  with  Captain  A.  W.  Reynolds  respecting  the 
receipt  or  certificate  now  on  file  in  the  Court  of  Claims  among  the 
papers  in  this  cause  ?  And  if  yea,  state  the  exact  conversations  you  had 
with  him,  and  the  reason  of  the  same  ;  and  when,  where,  and  how 
often  you  had  said  conversations. 

Answer.  I  remember  distinctly  of  having  a  number  of  conversa- 
tions with  said  Captain  A.  W.  Reynolds  in  relation  to  the  receipt  or 
certificate  signed  by  him  for  the  sum  of  five  thousand  eight  hundred 
and  fifty-nine  dollars  and  eighty-six  cents,  and  now  on  file  in  the  Court 
of  Claims,  but  which  had  previously  thereto  been  appended  to  the 
petition  by  said  claimant  made  to  the  Senate  and  House  of  Represen- 
tatives of  the  United  States,  previous  to  the  said  claim  being  referred 
to  the  Court  of  Claims.  I  have  often  seen  and,  at  one  time,  had  the 
said  receipt  or  certificate  in  my  possession,  and  presented  a  copy  of 
the  same  verified  by  me  to  Captain  A.  W.  Reynolds,  with  a  request 
and  with  a  view  of  presenting  the  same  to  the  United  States  Treasury 
and  War  Departments  for  payment.  The  first  conversation  I  had 
v/ith  Captain  A.  W.  Reynolds  in  relation  to  his  receipt  or  certificate 
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was  in  the  city  of  Philadelphia  on  the  11th  day  of  June,  1856.     He 
introduced  the  subject  and  urged  me  to  use  my  influence  with  the 
claimant  to  keep  him  quiet  and  induce  him  to  delay  action  on  his  claim 
with  the  War  Department  until  he,  Reynolds,  had  settled  his  official 
accounts,  and  that  then  he  would  take  up  said  receipt  and  pay  it.    It 
was  on  the  17th  of  July,  1856,  at  the  desire  of  the  claimant,  I  pre- 
sented the  verified  copy  of  the  receipt  to  Captain  Reynolds  in  the  city  of 
Philadelphia,  and  requested  him  to  take  it  up  in  his  accounts  with  the 
War  Department.     The  said  Captain  Reynolds  then  replied,  that  his 
accounts  were  in  a  confused  and  critical  condition  with  the  quarter- 
master's department,   and  he  feared  additional  difficulty  might  be 
thrown  around  them ;  that  loss  of  vouchers  and  irregularity  of  his 
keeping  his  accounts  would  be  aggravated  by  this  additional  of  his. 
The  said  Captain  Reynolds  admitted  that  the  amount  was  correctly 
due  to  the  claimant  for  supplies  of  coal,  lumber,  and  other  articles 
procured  by  him  from  claimant  for  the  use  of  the  United  States  army 
in  New  Mexico,  and  that  claimant  had  not  even  paid  the  same  nor 
any  part  thereof ;  that  claimant  being  a  friend  of  his.  he  earnestly 
asked  that  he  would  delay  presenting  the  receipt  or  certificate  to  the 
departments  for  payment  until  he  could  satisfactorily  arrange  his  un- 
settled accounts,  and  he  would  then  take  up  said  receipt  in  his  ac- 
counts and  pay  the  amount  himself.     I  communicated  this  reply  to 
the  claimant,  who  reluctantly  complied,  not  being  desirous  to  compli- 
cate the  difficulty  with  the  War  Department  and  Captain  Reynolds. 
After  this  second  conversation  with  Captain  Reynolds  I  frequently, 
at  least  on  five  or  six  separate  occasions  and  times,  had  conversations 
with  Captain  Reynolds  on  the  same  subject,  who  always  made  the 
same  statement— that  the  claimant  ought  to  be  paid  the  amount;  that 
the  department  owed  him,  Reynolds,  a  large  bsdance;  and  that  when 
he  received  the  same,  upon  an  adjustment  of  his  accounts  with  the 
department,  he  would  pay  the  amount.     Captain  Reynolds,  from  the 
time  of  the  first  conversation  between  us  on  the  subject  to  the  time 
of  his  dismissal  from  the  army,  never  differed  in  his  statement,  al- 
ways saying  he  procured  the  supplies  to  the  value  of  the  amount 
named  in  the  receipt  or  certificate  for  the  quartermaster's  depart- 
ment, in  the  regular  administration  of  its  duties  by  him  as  assistant 
quartermaster,  and  that  he  never  paid  the  claimant  for  the  same  nor 
any  part  of  it. 

Question.  Have  you  or  not  ever  seen  the  original  receipt  or  certifi- 
cate  on  file  among  the  papers  in  this  claim,  and  which  is  the  basis  of  the 
claim  ;  if  yea,  by  whom  is  it  signed,  and  when,  where,  and  how  often 
have  you  seen  it,  and  where  last  did  you  see  it  ?  If  you  have  a  copy 
thereof,  append  the  same  to  your  answer  to  this  interrogatory. 

Answer.  I  have  frequently  seen  the  original  receipt  or  certificate 
on  file  in  the  Court  of  Claims,  among  the  papers  referred  thereto  by 
the  House  of  Representatives.  I  have  frequently  seen  it  before  the 
claimant  presented  his  claim  to  the  House  of  Representatives.  I  saw 
and  had  the  original  in  my  possession  nearly  two  months,  waiting  the 
settlement  of  Captain  Reynolds's  accounts.  It  is  signed  by  Captain 
Reynolds  in  his  own  handwriting.     I  well  know  the  handwriting  of 
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Captain  Rejmolds,  having  often  seen  him  write.  Captain  Reynolds 
said  he  gave  it  to  the  claimant  for  supplies  procured  by  him  for  the 
use  of  the  quartermaster's  department,  and  to  be  subsequently  taken 
up  by  him  and  charged  in  his  accounts.  I  have  seen  the  said  receipt 
thirty  times  at  least.  I  last  saw  it  on  file  among  the  papers  in  the 
Court  of  Claims.  I  have  a  copy  taken  from  the  original  and  verified 
by  me,  and  now  append  the  same  to  the  present  answer  to  the  inter* 
rogatory  now  propunded. 

•*$  5,859  86.  Received,  Santa  F6,  New  Mexico,  July  1,  1851,  of 
T.  S.  J.  Johnson,  five  thousand  eight  hundred  and  fifty-nine  dollars 
and  eighty-six  cents,  on  account  of  the  United  States,  for  which  I 
am  accountable  to  the  United  States  Treasury  Department. 

**A.  W.  REYNOLDS, 
**  Captain  and  A.  Q,  JIf." 

Question.  State  any  other  facts  in  relation  to  the  said  receipt  or 
certificate,  and  the  claim  arising  therefrom,  now  pending  before  the 
Court  of  Claims,  that  may  be  within  your  personal  knowledge,  as  if 
specially  interrogated  thereto. 

Answer.  I  have  answered  all  I  know  in  relation  to  matters,  except 
Ihat  Captain  Reynolds  never  deviated  in  any  of  his  statements  on  the 
subject  of  the  claim;  always  saying  the  whole  sum  was  due  claimants. 
He  so  stated  up  to  a  recent  date  since  his  dismissal  from  the  army. 

[Additional  interrogatories  supplied  by  the  commissioner  in  com- 
pliance with  the  rules  of  court.  ] 

Question.  Have  you  any  interest,  direct  or  indirect,  in  the  claim 
which  is  the  subject  of  inquiry  ? 

Answer.  I  have  not. 

Question.  Are  you  related  te  the  claimant  ? 

Answer.  I  am  not. 

Question.  Do  you  know  any  other  matter  relative  to  the  claim  in 
question  ? 

Answer.  I  do  not. 


J.  S.  POLLARD. 


United  States  op  America,  , 

*  88: 


Staie,  CUy,  and  County  (^  New  York,  f 

On  this  ninth  day  of  February,  A.  D.  1859,  personally  came  be 
fore  me  John  S.  Pollard,  the  witness  within  named,  and  he,  after 
having  been  first  sworn  to  tell  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth,  the  within  questions  were  written  down  for  the 
commissioner  and  then  proposed  b}'  him  to  the  witness;  and  the  an- 
swers thereto  were  written  down  in  the  presence  of  the  witness, 
who  subscribed  the  deposition  so  taken  in  my  presence.  The  depo- 
sition was  so  taken  at  the  request  of  the  claimant,  Mr.  Johnson,  to 
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be  used  in  the  investigation  of  a  claim  against  the  United  States  now 
pending  in  the  Court  of  Claims,  in  the  name  of  Thomas  S.  J,  Johnson. 
No  one  appeared  on  the  part  of  the  United  States. 

JOHN  C.  DEVEREUX, 
Commissioner  of  the  Court  of  Claims. 


X. 

^  IN  THE  OOUBT  OF  CLAIMS. 

Thomas  S,  J.  Johnston  vs.  The  United  States. 

Cross-examinaiion  of  John  S.  PoUard. 

Testimony  of  John  S.  Pollard,  esq.,  for  the  United  States,  taken  before 
Edmund  F.  Brown,  commissioner  for  the  District  of  Columbia. 

DisTBiCT  OF  Columbia, 

County  of  Washington,  ss: 

On  the  twenty-third  day  of  February,  A.  D.  eighteen  hundred  and 
fifty-nine,  personally  came  John  S.  Pollard,  esq.,  the  witness  within 
named,  and  after  having  been  first  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  the  questions  contained  in  the  within 
deposition  were  written  down  by  the  commissioner  and  then  proposed 
by  him  to  the  witness;  and  the  answers  thereto  were  written  down  by 
the  commissioner  in  the  presence  of  the  witness,  who  then  subscribed 
the  deposition  in  the  presence  of  the  commissioner. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object, 
.j^  g  I  EDM.  F.  BROWN, 

^  '    *-'  Commissioner  of  the  Court  of  Claims. 

Fees  of  witness. 
Attendance,  1  day,  at  $1  50  per  day %\  50 

Commissioner*  sfees. 

For  taking  testimony,  10  pages,  2,300  words,  at  20  cents  per  100     $4  60 

For  serving  subpoena,  50  cents.     Oath,  10  cents 60 

For  extra  time  and  trouble 2  00 
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The  deposition  of  J.  S.  Pollard,  taken  at  the  request  of  John  D. 
McPherson,  esq.,  deputy  solicitor,  before  Edmund  P.  Brown,  com- 
missioner for  the  District  of  Columbia,  to  be  used  in  the  investigation 
of  a  claim  against  the  United  States,  now  pending  in  the  Court  of 
Claims,  in  the  name  of  Thomas  S.  J.  Johnson  vs.  United  States. 
First  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
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claim  which  is  the  subject  of  inquiry;  and  whether,  and  in  what 
degree,  you  are  related  to  the  claimant  ? 

Answer.  My  name  is  John  S.  Pollard;  my  occupation,  an  attorney; 
my  age  is  fifty-six  years;  my  residence  the  past  year,  Washington 
city  and  in  New  Jersey;  I  have  no  interest,  direct  nor  indirect,  in 
the  claim  which  is  the  subject  of  inquiry;  and  am  in  no  degree  related 
to  the  claimant. 

First  interrogatory  by  the  deputy  solicitor,  being  cross-interroga- 
tory in  pursuance  of  a  stipulation  annexed  to  an  examination  in  chief 
before  J.  C.  Devereaux,  esq.,  commissioner  in  New  York  city.  Where 
did  you  first  become  acquainted  with  Captain  Reynolds  ? 

Answer.  I  am  not  positive  whether  in  Washington  or  Philadelphia, 
but  think  it  was  in  Philadelphia,  at  the  American  Hotel,  that  I  first 
became  acquainted  with  Captain  Reynolds.  I  am  confident  it  was 
there,  upon  reflection. 

2d  interrogatory.  What  was  Captain  Reynolds  then  doing  in 
Philadelphia? 

Answer.  I  do  not  know,  sir.  I  only  knew  him  as  an  officer  in  the 
army.     I  suppose  he  was  there  on  leave  of  absence. 

3d  interrogatory.  Was  he  staying  at  the  American  Hotel  ? 

Answer.  I  am  not  positive,  but  I  think  he  was.  At  any  rate,  there 
is  where  I  met  with  him. 

4th  interrogatory.  Where  did  you  first  see  him  after  he  was 
recalled  from  New  Mexico? 

Answer.  I  think,  in  Washington  city. 

5th  interrogatory.  You  have  said  you  were  intimately  acquainted 
with  Captain  Reynolds.  Were  you  on  such  terms  as  would  warrant 
Captain  Reynolds  in  speaking  unreservedly  with  you  on  this  business? 
And  if  so,  did  he  intimate  no  doubt  of  the  correctness  of  this  claim  ? 

Answer.  I  was  on  such  terms  as  would  warrant  his  speaking  unre- 
servedly with  me  on  this  business,  as  shown  by  my  answer  to  a  former 
interrogatory.  He  did  not  intimate  any  doubt  of  the  correctness  of 
this  claim.  On  the  contrary,  he  did  admit  it  to  be  correct,  and  justly 
due  to  claimant,  as  stated  by  me  in  my  former  testimony. 

6th  interrogatory.    Did  he  speak  fully  and  freely  about  this  matter  ? 

Answer.  He  did  speak  fully  and  freely,  as  set  forth  in  my  former 
testimony. 

7th  interrogatory.  How  came  he  to  tell  you  what  articles  he  had 
purchased  from  Mr.  Johnson  ?  Did  you  ask  him,  or  did  he  volunteer 
the  information  ? 

Answer.  With  regard  to  the  detail  of  articles,  I  cannot  say  that  he 
went  into  any  explanation  specifically  upon  the  subject.  The  first 
conversation  I  had  with  Captain  Reynolds  he  introduced  himself.  It 
was  in  Philadelphia.  He  requested  me  at  that  time  to  use  my  in- 
fluence with  the  claimant  to  keep  him  quiet,  and  not  present  his 
account  to  the  department  at  that  time,  as  more  fully  set  forth  in  my 
former  testimony. 

8th  interrogatory.  Did  he  tell  you  what  he  had  done  with  the  arti- 
cles ?  If  so,  what  did  he  say  ? 

Answer.  He  did  not  say  anything  to  me  with  regard  to  the  disposi- 

Rep.  C.  C.  284 2 


18  T.   S.   J.  JOHNSOir. 

tion  made  of  them.  At  the  time  I  presented  the  verified  copy  of  his 
original  receipt  or  certificate  to  claimant  he  said  this  balance  is  for 
coal  and  lumber,  and  he  might  have  added  ^^and  so  forth.^^ 

9th  interrogatory.  Did  he  state  whether  or  not  he  had  entered  them 
in  his  accounts  and  accounted  for  them  to  the  department  ? 

Answer.  I  understood  him  to  say  they  were  not  taken  up  in  his 
account,  and  assigned  his  reasons  for  not  doing  so. 

10th  interrogatory.  What  were  those  reasons  ? 

Answer.  He  stated  that  his  account  with  the  department  was,  at 
the  time  of  this  conversation,  in  a  critical  state  or  condition,  and  in 
a  state  of  liquidation. 

11th  interrogatory.  Did  that  appear  to  you  to  be  a  satisfactory 
reason  why  he  had  not  entered  those  articles  in  his  accounts  when 
they  were  purchased  five  years  before  ? 

Answer.  That  is  a  matter  I  did  not  take  into  consideration,  not 
having  any  interest  in  the  matter  myself. 

12th  interrogatory.  Did  he  give  no  reasons  for  not  having  entered 
them  at  the  time  of  purchase — say  in  1850  or  1851  ? 

Answer.  He  did  not,  specifically.  He  stated  that  he  and  claimant 
were  intimate  friends,  and  that  he  thought  claimant  ought  not  to 
press  the  settlement  of  his  account  at  that  time,  and  other  remarks 
made  by  him,  as  set  forth  in  my  former  deposition. 

13th  interrogatory.  Did  Captain  Reynolds  inform  you  that  he  had 
had  transactions  on  private  account  with  Mr.  Johnson  ? 

Answer.  Not  to  my  recollection. 

14th  interrogatory.  Did  Mr.  Johnson  ever  inform  you  that  he  had 
had  private  transactions  with  Captain  Reynolds  ? 

Answer.  He  did;  but  did  not  enter  into  particulars. 

15th  interrogatory.  Did  the  claimant  ever  become  indebted  to  Cap- 
tain Reynolds  in  any  of  these  transactions  ?  And  do  you  know  of  any 
bond,  note,  check,  or  other  writing  or  evidence  of  debt  from  Mr. 
Johnson  to  Captain  Reynolds  ? 

Answer.  I  know  nothing  of  any  such  transactions. 

16th  interrogatory.  What  was  Captain  Reynolds  doing  in  Philadel- 
phia at  the  time  you  had  several  interviews  with  him  in  regard  to 
this  claim? 

Answer.  I  do  not  think  he  had  any  ostensible  business  in  Philadel- 
phia at  that  time,  except  in  endeavoring  to  settle  or  adjust  his  own 
accounts. 

17th  interrogatory.  Did  you  see  Captain  Reynolds  often  between 
the  time  of  his  return  from  New  Mexico  and  the  time  when  he  went 
to  Philadelphia  to  attend  to  his  accounts  ? 

Answer.  I  saw  him  frequently,  but  more  particularly  during  the 
summer  of  1856. 

18th  interrogatory.  When  did  you  last  speak  with  Captain  Rey- 
nolds on  the  subject  of  this  claim  ? 

Answer.  In  my  official  capacity  it  was  in  July,  1856,  and  I  have 
no  recollection  of  any  conversation  since  that  time. 

19th  interrogatory.     Do  you  know  what  were  Captain  Reynolds's 
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pecuniary  circTimstances  at  the  time  you  spoke  with  him  about  this 
<;laim  ? 

Answer.  I  do  not.  From  some  circumstances  I  should  judge  he 
was  pretty  hard  up  in  monetary  matters. 

20th  interrogatory.  You  say  in  your  direct  examination  that  Cap- 
tain Reynolds  said  that  the  account  ought  to  be  paid,  and  that  there 
was  a  balance  due  him  from  the  government.  Did  you  understand 
that  he  meant  that  if,  or  when  this  balance  should  be  paid  him,  he 
would  take  up  the  receipt? 

Answer.  I  inferred  from  what  he  said  at  the  time  that  he  was  dis- 
posed  or  intended  to  do  so.  He  also  stated  that  there  would  be  a 
large  balance  due  him  from  the  department  if  he  had  justice  done 
him. 

21st  interrogatory.  In  whose  handwriting  is  the  body  of  the  re- 
ceipt  which  is  signed  by  Captain  Reynolds  ? 

Answer.  My  impression  is  that  it  is  his  own  handwriting,  but  can- 
not say  certainly.     Mr.  Johnson  now  says  it  was  his. 

22d  interrogatory.  Did  you  understand  from  Captain  Reynolds  what 
advantage  he  derived  or  expected  to  derive  from  not  entering  in  his 
accounts  the  articles  purchased  from  Mr.  Johnson  ? 

Answer.  That  question  I  have  answered  in  my  former  testimony; 
but,  in  reply,  I  would  say  that  he  stated  to  me  that  he  hoped  and 
trusted  that  Captain  Johnson  would  not  press  the  presentation  of  his 
claim  at  that  time,  as  it  might  prejudice  or  materially  embarrass  the 
adjustment  of  his  own  accounts. 

23d  interrogatory.  Did  any  of  these  conversations  occur  when  Cap- 
tain Reynolds  was  attending  to  the  settlement  of  his  accounts  before 
the  arbitrators  at  Philadelphia  ? 

Answer.  As  I  said  before,  I  do  not  know  what  his  business  was  at 
that  time. 

Cross-interrogatories  by  daimant. 

Ist  cross-interrogatory.  Did  you  understand  Captain  Reynolds  to 
say  that  it  was  the  receipt  to  me  which  he  had  not  taken  up  in  his 
account? 

Answer.  I  did;  a  receipt  or  certificate. 

2d  cross-interrogatory.  Did  or  did  not  Captain  Reynolds  ever  state 
to  you  that  the  vouchers  for  coal  and  lumber  furnished  by  me  to  him 
for  the  use  of  the  government  were  made  in  the  name  of  an  agent  of 
mine,  and  receipted  for  by  said  agent;  and  if  so,  whom  did  he  name 
as  such  agent? 

Answer.  He  stated  to  me  that  a  man  by  the  name  of  J.  W.  Folger 
acted  as  the  agent  of  Captain  Johnson  in  those  transactions. 

3d  cross-interrogatory.  Do  you  know  whether  or  not  the  vouchers 
referred  to  in  the  preceding  question  were  filed  in  the  treasury  by 
Captain  Reynolds,  and  the  same  credited  to  him  ? 

Answer.  I  would  say,  in  answer,  that  they  must  have  been  filed, 
from  the  fact  of  my  having  seen  a  statement,  made  by  the  Third 
Auditor  of  the  Treasury  Department,  in  which  the  government  or 
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department  had  been  charged  with  the  articles  specified  in  the  receipt 
or  certificate. 

4th  cross-interrogatory.  Do  you  know  anything  of  the  paper  now 
exhibited  ?    If  so,  state  all  you  know  in  regard  to  it. 

Answer.  I  recollect  distinctly  that  this  is  the  original  letter  written 
by  Mr.  Johnson  to  Captain  A.  W.  Reynolds,  who  was  at  that  time 
stopping  at  the  National  Hotel  in  this  city.  It  was  written  in  my 
ofiice,  and  shown  to  me  previous  to  being  presented  to  Captain  Rey- 
nolds. Mr.  Johnson  requested  me  to  accompany  him  to  the  National 
Hotel,  to  witness  the  presentation  of  a  verified  copy  of  this,  which  I 
did,  and  he  presented  it  in  my  presence.  Captain  Reynolds  opened 
and  read  the  letter,  and  said  he  would  reply  to  it  in  writing  the  next 
morning. 

[Letter  hereunto  attached,  marked  Exhibit  A. 

E.  F.  BROWN,  Commissioner.] 

6th  cross-interrogatory.  Did  you  see  the  reply  of  Captain  Reynold* 
to  the  aforesaid  letter,  and  when;  and  do  you  know  whether  said  reply 
was  or  is  on  file  in  this  case  ? 

Answer.  I  did  see  said  reply,  within  a  short  time  of  its  date — 
probably  the  next  day.  I  have  seen  it  on  fiile  in  the  Court  of  Claims, 
among  the  other  papers. 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  of  any^ 
other  matter  relative  to  the  claim  in  question  ?     If  you  do,,  state  it. 

Answer.  I  do  not  know  anything  material  that  I  now  recollect. 

J.  S.  POLLARD. 

Sworn  to  and  subscribed  before  me  this  23d  day  of  February,  1859. 
.  EDM.  F.  BROWN, 

iT      S    I 

L  '    *-*  Commissioner  of  the  Court  of  Claims. 


Exhibit  A. 

Washington,  D.  C,  December  19,  1855. 

Captain:  I  called  this  morning,  according  to  appointment,  and 
found  you  absent. 

As  to  a  further  postponement  of  action  on  my  claim  of  $5,859  86, 
I  must  request  you  to  put  in  writing  the  repeated  verbal  assurances 
you  have  from  time  to  time  given  me  as  to  the  taking  up  in  your 
accounts  of  your  receipt  to  me  of  July  1,  1851,  or  causing  me  other- 
wise to  be  paid  by  the  Treasury  Department  for  the  lumber,  dc. , 
supplied  to  you  by  me  for  the  government.  I  will  then  see  whether 
or  how  much  longer  I  may  feel  authorized  or  be  justified  in  deferring 
my  rights  to  your  convenience.  Before  deciding,  however,  I  am 
constrained  to  repeat  that,  independent  of  the  loss  and  embarrassments 
to  which  I  have  been  subjected  by  these  continuous  delays,  I  am  by 
no  means  satisfied  that  they  may  not  prove  injurious  to  my  rights. 
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4tnd  that,  as  circnmBtances  now  are,  I  must  be  fully  advised  of  the 
propriety  and  legal  effect  of  any  steps  I  may  take. 
I  am,  respectfully,  your  obedient  servant, 

T.   S.  J.  JOHNSON. 
Captain  A.  W.  Reynolds, 

NaJtUmoil  Hotd,  Washington. 
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IN  THE  OOURT  OF  CLAIMS. 

Supplementary  testimony  of  J.  8.  Pollard. 

TeoMAS  S.  J.  Johnson  )«      i         *       xxx-  rTonnj 

(  Supplementary  to  testimony  of  J.  S.  Pollard 

The  United  States,    j  on  February  23.  1859. 

Interrogatory  propounded  by  the  claimant  to  John  S.  Pollard,  of  Rah- 
way.  New  Jersey,  now  on  a  business  visit  to  the  city  of  Washing- 
ton, D.  C. 

Interrogatory.  In  answer  to  the  third  cross-interrogatory,  in  your 
examination  before  E.  F.  Brown,  esq.,  a  commissioner  for  the  court 
of  claims,  on  the  23d  instant,  you  say  **in  which  the  government  or 
department  had  been  charged  with  the  articles  specified  in  the  receipt 
or  certificate'' — did  you  mean  to  refer  to  any  receipt  or  certificate, 
and  if  not,  explain  what  you  did  mean  to  convey  in  said  answer  ? 

Mr.  Bbown:  Please  take  Mr.  Pollard's  answer  to  the  foregoing  in- 
terrogatory. 

JNO.  D.  Mcpherson, 

Deputy  Solicitor. 

x 

In  reply  to  the  interrogatory  on  the  preceding  page,  the  witness, 
John  S.  Pollard,  esq.,  gives  the  following 

Answer.  I  did  not  intend  to  refer  to  any  receipt  or  certificate,  but 
I  did  intend  to  refer  to  an  official  statement  made  by  the  Third  Au- 
ditor of  the  Treasury  Department,  which  I  had  in  my  hand  at  that 
time  with  the  articles  specified  therein,  such  as  coal  and  lumber  de- 
livered by  J.  W.  Polger,  agent  of  claimant,  to  said  Captain  A.  W. 
Reynolds,  and  others  who  had  delivered  similar  articles  to  Captain 
Reynolds. 

J.  S.  POLLARD. 

Sworn  to  and  subscribed  before  me,  this  twenty-fifth  day  of  Feb- 
ruary, A.  D.  eighteen  hundred  and  fifty-nine. 

fL  8l  ^^^-  ■^-  BROWN, 

*■  *    '"*  Commissioner  of  the  Court  of  Claims. 
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XII. 
IN  THE  COURT  OP  CLAIMS. 

ExpUmaUn^y  affidavit  of  J.  8.  Pollard. 

Thomas  S.  J.  Johnson  vs.  The  United  States. 

Amendment  to  the  deposition  of  Major  J.  S.  Pollard,  taken  at  the 
request  of  the  deputy  solicitor,  on  the  23d  of  February,  1859. 

April  28,  1859. 

In  accordance  with  the  agreement  hereunto  annexed,  Major  Pollard 
appeared,  and  in  answer  to  the  fifteenth  interrogatory  propounded  to 
him  by  the  deputy  solicitor  on  the  23d  of  February  last,  desires  to 
add  the  following,  viz : 

Since  answering  on  the  23d  of  February  last  that  **I  know  nothing 
of  any  such  transactions,''  I  have  examined  some  memorandums  in 
my  possession  which  enable  me  to  state,  in  addition  to  said  answer, 
that  in  the  spring  of  1857,  in  Washington  city,  I  met  Captain  A.  W.. 
Reynolds,  and  he  informed  me  that  he  held  my  acceptance  made  in 
favor  of  T.  S.  J.  Johnson.     And  further  saith  not. 

J.  S.  POLLARD. 

Sworn  to  and  subscribed  before  me,  this  28th  day  of  April,  1859 
and  at  the  same  time  the  claimant  enters  the  following ^o^e«^,  viz:   . 

**I  object  to  the  explanation  now  offered  to  the  fifteenth  interroga- 
tory by  the  deputy  solicitor.  The  fifteenth  interrogatory  itself  is  not 
germane  to  the  cause  pending,  and  should  have  been  objected  to 
when  propounded;  that  interrogatory,  the  answer  thereto,  and  the 
explanation  now  offered  by  the  witness  is  foreign  and  totally  irrele- 
vant to  the  cause  at  issue  between  the  United  States  and  myself. 
The  solicitor  had  no  right  to  introduce,  and  the  court  has  no  right  to 
recognize  or  pass  upon,  individual  or  private  pecuniary  relations,  if 
any,  that  may  exist  between  Captain  Reynolds  and  myself.  My  claim 
against  the  United  States  is  based  upon  official  transactions  mad^ 
through  Captain  Reynolds  as  the  authorized  agent  of  the  United 
States,  and  it  must  be  decided  upon  the  merits  of  such  official  trans- 
actions alone.  In  considering  the  rights  and  claims  of  a  citizen  against 
the  United  States  the  court  has  no  right  to  have  introduced,  of  their 
own  motion  or  by  a  solicitor,  nor  to  take  cognizance  of,  any  transac- 
tions between  the  claimant  and  Captain  Reynolds  in  his  private  or 
individual  capacity,  any  more  than  they  could  entertain  and  pass  upon 
the  demands  of  any  other  private  individual  who  might  prefer  as  an 
offset,  or  in  other  manner,  an  alleged  private  debt  to  the  claimant's 
demand  against  the  government.  The  court  could  as  well  assume  to- 
pass  upon  any  claims  between  individuals,  none  of  which  are  within 
their  province.  I  therefore  object  and  protest  against  the  fifteenth 
interrogatory  propounded  to  the  deponent,  and  to  the  reception  and 
consideration  of  the  said  fifteenth  interrogatory  by  the  honorable- 
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Court  of  Olaims,  and  also  to  the  answer  thereto,  and  to  the  additional 
answer  or  explanation  now  made." 

THOS.  S.  J.  JOHNSON. 

Subscribed  to  before  me,  the  day  and  year  aforesaid. 
^^  Q  .  EDM.  P.  BROWN, 

^  '    *■'  Commissioner  of  the  Court  of  Claims. 

Commissioner's  fees. 
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IN  THE  COUttT  OP  CLAIMS. 

Thomas  S.  J.  Johnson  vs.  The  United  States. 

It  is  agreed  that  Mr.  Pollard,  a  witness  for  the  petitioner,  may  make 
before  Commissioner  Brown  an  addition  to  his  testimony  heretofore 
given  in  this  cause. 

JNO.  D.  Mcpherson, 

Deputy  Solicitor  for  the  United  States. 
THOS.  S.  J.  JOHNSON. 

Received  by  me  April  28,  1859. 

Fl.  S.1  ^^^-  ^'  BROWN, 

*•  '    *■*  Commissioner. 


XIII. 
Explanatory  affidavit  of  J.  S.  Pollard. 

Washington,  D.  C,  May  21,  1859. 

Sir:  Since  your  questions  on  yesterday,  relative  to  my  testimony 
given  in  New  York  in  your  cause  against  the  United  States  now 
pending  in  the  Court  of  Claims,  I  have  made  a  thorough  examination 
of  the  papers  left  in  my  office  at  this  place,  of  which  I  could  not 
avail  myself  when  examined  in  New  York,  and  I  am  now  satisfied 
that  my  first  conversation  with  Captain  Reynolds  on  the  subject  of 
your  claim  was  on  the  17th  day  of  March,  1856,  instead  of  the  11th 
of  June,  1856,  though  on  the  latter  day  I  had  another  conversation 
with  him  on  that  subject.  It  was  on  the  20th  day  of  March,  1856,  I 
presented  to  him  the  copy  of  his  official  receipt,  your  letter,  and  a 
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certificate,  instead  of  the  17th  day  of  June,  1856,  though  on  the 
latter  day  I  had  another  conversation  with  him  on  your  business, 
instead  of  the  17th  of  July,  1856,  and  I  think  the  last  official  one.  I 
wish  my  testimony  to  be  so  corrected. 

The  following  are  extracts  from  my  minutes,  just  found  and 
e:^amined : 

**  March  14,  1856,  leiPb  Washington  for  Baltimore,  via  York, 
Wrightsville,  and  Columbia,  to  Philadelphia."  **Left  Columbia 
16th,  in  8|  a.  m.  train;  arrived  in  Philadelphia  16th,  4  p.  m." 
*'17th,  saw  Captain  Reynolds  and  spoke  of  Captain  Johnson's 
business."  **  March  20,  1856,  gave  Captain  Reynolds  Johnson's 
letter,  &c."  ''March  21,  left  Philadelphia  for  Newark,  and  arrived 
there  at  9  p.  m."  "June  10,  1856,  left  Rahway  for  Philadelphia, 
and  arrived  at  10  p.  m."  "June  11,  saw  Captain  Reynolds  on 
Captain  Johnson's  business."  "June  17,  1856,  had  conversation 
with  Captain  Reynolds  on  Captain  J.' s  business."  I  was  in  Phila- 
delphia July  17,  1856. 

The  foregoing  has  been  copied  by  Mr.  Johnson  at  my  request. 

J.  S.  POLLARD. 

Thomas  S.  J.  Johnson,  Esq. 

District  op  Columbia,  County  of  Washington^  ss: 

On  this  seventh  day  of  June,  1859,  before  me,  a  commissioner  of 
the  Court  of  Claims,  personally  appeared  John  S.  Pollard,  esq.,  and 
made  oath  according  to  law  that  the  foregoing  statement,  signed  by 
him,  contains  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and  aflSx  my 
seal,  the  day  and  year  aforesaid. 

EDM.  P.  BROWN, 

[L.  s.]  Commissioner  Court  of  Claims. 


IN  THE  U.  S.  COURT  OF  CLAIMS. 

Thomas  S.  J,  Johnson  vs.  Thk  United  States. 

Washington,  D.  C,  June  3,  1859. 

It  is  agreed  that  Major  John  S.  Pollard  may  be  further  examined 
by  the  petitioner,  before  E.  F.  Brown,  the  commissioner  of  the 
United  States  Court  of  Claims,  to  correct  and  explain  his  evidence 
given  in  New  York  in  regard  to  the  time  of  his  presenting  a  certain 
receipt  and  certificate  from  the  plaintiff  in  this  cause  to  Captain  A. 
W.  Reynolds  in  Philadelphia. 

JNO.  D.  Mcpherson,  Deputy  Solicitor. 

THOMAS  S.  J.  JOHNSON,  Plaintiff. 
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XIV. 

Third  Anditor  to  J.  H.  Peters, 

Treasury  Department, 
Tliird  Auditor^ 8  Office,  March  2,  1859. 

Sib:  Your  letter  of  the  26th  ultimo  is  received.  In  reply  I  can  in- 
form you  that  the  following  vouchers,  a  list  of  which  you  transmitted, 
were  admitted  on  the  settlement  of  Captain  A.  W.  Reynolds's  account, 
reported  January  5,  1853,  and  confirmed  by  the  Second  Comptroller 
on  the  2l8t  March,  1853,  viz  :  Vouchers  53,  $1,728  06 ;  54,  $136  50; 
and  115,  $603  20,  **A"  4th  quarter  1849.  Vouchers  10,  $325;  16, 
$1,890;  32,  $2,135;  and  55,  $260,  **A"  Ist  quarter  1850.  Vouchers 
21,  $2,250;  28,  $468;  and  86,  |2,412  50,  '*A"  3d  quarter  1850;  all 
the  foregoing  signed  bv  J.  W.  Folger:  and  voucher  77  *'A"  2d  quar- 
ter 1851,  $125  58  signed  by  T.  S.  J.  Johnson. 

The  last  statement  of  the  accounts  of  Captain  Reynolds,  based  upon 
the  award  of  the  arbitrators,  was  reported  and  confirmed  on  the  23d 
October,  1857. 

Very  respectfully,  your  obedient  servant, 

R.  J.  ATKINSON, 

Third  Auditor. 

J.  H.  Peters,  Esq.,  Attorney-at-law,  Washington,  D.  C. 


XV. 

Deposition  of  W.  A.  Ghrdon. 

IN  THE  COURT  OP  CLAIMS. 

Thomas  S.  J.  Johnson  vs.  The  United  States. 

Testimony  of  William  A.    OordoUy  esq.,  for  the  daimant,  taken  lefore 
Edmund  F.  Brotvn,  commissioner  for  the  District  of  Columbia. 

District  op  Columbia,  County  of  Washington,  ss: 

On  the  ninth  day  of  March,  A.  D.  eighteen  hundred  and  fifty-nine, 
personally  came  William  A.  Gordon,  esq.,  the  witness  within  named, 
and  after  having  been  first  sworn  to  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  the  questions  contained  in  the  within 
deposition  were  written  down  by  the  commissioner,  and  then  proposed 
by  him  to  the  witness  ;  and  the  answers  thereto  were  written  down 
by  the  commissioner  in  the  presence  of  the  witness,  who  then  sub- 
scribed the  deposition  in  the  presence  of  the  commissioner. 

The  adverse  party  was  notified,  did  not  attend,  but  sent  the  cross- 
interrogatory  which  is  herein  answered. 
.^  g  -|  EDM.  P.  BROWN, 

*■  *  Commissioner  of  the  Court  of  Claims. 
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Fees  of  witness  : 
Claims  none. 

Commissioner' s  fees. 
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The  deposition  of  William  A.  Gordon,  esq.,  taken  at  the  request  of 

J.  H.  Peters,  esq.,  counsel  for  the  claimant,  before  Edmund  P. 

Brown,  commissioner  for  the  District  of  Columbia,  to  be  used  in  the 

investigation  of  a  claim  against  the  United  States,  now  pending  in 

the  Court  of  Claims,  in  the  name  of  T,  S.  J.  Johnson  vs.  United 

States. 

First  general  interrogatory  by  the  commissioner.  Please  to  st^te 
your  name,  your  occupation,  your  age,  your  place  of  residence  the  past 
year  ;  whether  you  have  any  interest,  direct  or  indirect,  in  the  claim 
which  is  the  subject  of  inquiry;  and  whether,  and  in  what  degree,  you 
are  related  to  the  claimant. 

Answer.  My  name  is  William  A.  Gordon;  my  occupation  chief  clerk 
in  the  Quartermaster  General's  office;  my  age  is  fifty  years;  my  res- 
idence the  past  year,  Georgetown,  District  of  Columbia ;  I  have  no 
interest,  direct  or  indirect,  in  the  claim  which  is  the  subject  of  in- 
quiry; and  am  in  no  degree  related  to  the  claimant. 

First  interrogatory  by  the  counsel  for  the  claimant.  Do  you  or  not 
know  the  claimant?  and  do  you  or  not  know  Captain  A.  W.  Reynolds, 
of  the  United  States  army,  late  assistant  quartermaster? 

Answer.  I  know  them  both. 

Second  interrogatory.  Do  you  or  not  know  the  handwriting  of  the 
said  Captain  A.  W.  Reynolds  ?  and  if  yea,  look  at  the  annexed  letter 
and  receipt,  purporting  to  have  been  written  and  signed  by  him;  and 
are  they  or  not  in  the  handwriting  of  the  said  Captain  A.  W.  Reynolds  ? 

*  Answer.  I  know  the  handwriting  of  the  said  Captain  A.  W.  Rey- 
nolds, and  upon  an  examination  of  the  annexed  letter  and  receipt,  I 
cannot  say  that  the  signatures  to  them  are  hfs  handwriting. 

Cross-interrogatory  by  the  deputy  solicitor.  Do  you  know  whether 
the  signature  to  the  letter  is  disputed;  and  if  it  be,  would  that  fact 
aflFect  your  judgment  as  to  its  genuineness? 

Answer.  I  do  not  know  that  it  has  been  disputed  ;  and  if  I  did,  it 
would  not  affect  my  judgment  as  to  its  genuineness. 

Second  general  interrogatory  by  the  commissioner.  Do  you  know 
of  any  other  matter  relative  to  the  claim  in  question?  If  you  do  statfe  it. 

Answer.  Nothing  at  all. 

WM.  A.  GORDON. 

Sworn  to  and  subscribed  before  me  this  9th  day  of  March,  1859. 
pL.  s.]  *  EDM.  F.  BROWN, 

^  Commissioner  of  the  Court  of  Claims. 

o  The  letter  and  receipt,  above  referred  to,  arc  attached  to  the  deposition  of  Walter  H.  S 
Taylor,  taken  this  day.— E.  F.  B  ,  Om'r. 
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XVI. 

IN  THE  COURT  OF  CLAIMS. 

Deposition  of  W.  H.  8.  Taylor. 

Thomas  S.  J.  Johnson  vs.  The  United  States. 

Testimony  of  Walter  H.  8.  Taylor,  esq, ,  for  the  claimant,  taken  b^ore 
Edmund  F.  Brown,  commissioner  for  the  District  of  Columbia. 

District  op  Columbia,  CoutUy  of  Washington,  ss : 

On  the  ninth  day  of  March,  anno  Domini  eighteen  hundred  and 
fifty-nine,  personally  came  Walter  H.  S.  Taylor,  esq.,  the  witness 
within  named,  and  after  having  been  first  sworn  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  the  questions  contained  in 
the  within  deposition  were  written  down  by  the  commissioner,  and 
then  proposed  by  him  to  the  witness;  and  the  answers  thereto  were 
written  down  by  the  commissioner  in  the  presence  of  the  witness, 
who  then  subscribed  the  deposition  in  the  presence  of  the  commis- 
sioner. 

The  adverse  party  was  notified,  did  not  attend,  but  sent  the  cross- 
interrogatory  which  is  herein  answered. 

^  ■     '  -'  Commissioner  of  the  Court  of  Claims. 

Fees  (f  tvitness. 
Claims  none. 

Commissionei^  sfees. 
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The  deposition  of  Walter  H.  S.  Taylor,  esquire,  taken  at  the  request 
of  J.  H.  Peters,  esquire,  counsel  for  claimant,  before  Edmund  P. 
Brown,  commissioner  for  the  District  of  Columbia,  to  be  used  in 
the  investigation  of  a  claim  against  the  United  States,  now  pend- 
ing in  the  Court  of  Claims,  in  the  name  of  T.  S.  J.  Johnson  vs. 
The  United  States. 

First  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  and  your  place  of  residence  the 
past  year;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry;  and  whether,  and  in  what  de- 
gree, you  are  related  to  the  claimant. 

Answer.  My  name  is  Walter  H.  S.  Taylor;  my  occupation,  chief  of 
the  division  of  claims  in  the  Third  Auditor^ s  office;  my  age  is  fifty- 
two  years;  my  residence  the  past  year,  Georgetown,  District  of  Co- 
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lumbia.  I  have  no  interest,  direct  nor  indirect,  in  the  claim  which  is 
the  subject  of  inquiry,  and  am  in  no  degree  related  to  the  claimant. 

First  interrogatory  by  the  counsel  for  the  claimant.  Do  you  or  not 
know  the  claimant;  and  do  you  or  not  know  Captain  A.  W.  Beynolds, 
of  the  United  States  army,  late  assistant  quartermaster  ? 

Answer,  I  know  them  both. 

2d  interrogatory.  Do  you  or  not  know  the  handwriting  of  the  said 
Captain  A.  W.  Reynolds  ?  and  if  yea,  look  at  the  annexed  letter  and 
receipt,  purporting  to  have  been  written  and  signed  by  him,  and  are 
they  or  not  in  the  handwriting  of  the  said  Captain  A.  W.  Reynolds  ? 

Answer.  Yes,  sir.  I  never  saw  Captain  Reynolds  write,  but  I 
have  seen  a  great  many  of  his  signatures  signed  to  official  letters  and 
papers  purporting  to  be  his,  and  from  a  comparison,  to  the  best  of  my 
knowledge  and  belief,  these  two  signatures  are  the  signatures  of  the 
said  Captain  A.  W.  Reynolds. 

Cross-interrogatory  by  the  deputy  solicitor.  Do  you  know  whether 
the  signature  to  the  letter  is  disputed;  and  if  it  be,  would  that  fact 
a£fect  your  judgment  as  to  its  genuineness? 

Answer.  I  do  not  know  that  it  is  disputed ;  but  if  it  was,  it  would 
have  no  e£fect  whatever  upon  my  judgment. 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  of  any" 
other  matter  relative  to  the  claim  in  question  ?    If  you  do,  state  it. 

Answer.  I  know  nothing  more. 

W.  H.  S.  TAYLOR. 

Sworn  to  and  subscribed  before  me  this  9th  day  of  March,  A.  D. 
1859. 

Tl   B  1  ^^^-  ^'  BROWN, 

^  '    '"^  Commiasicmer  (^the  Court  of  Claims. 

$5,859  86. 

Received,  Santa  Fe,  New  Mexico,  July  1,  1851,  of  T.  S.  J.  John- 
son, five  thousand  eight  hundred  and  fifty-nine  dollars  and  eighty-six 
cents,  on  account  of  the  United  States,  for  which  I  am  accountable 
to  the  United  States  Treasury  Department. 

A.  W.  REYNOLDS, 
Captain^  Assistant  QuQrtermaater. 

Washington,  D.  C,  December'  20,  1855. 

Dear  Sir:  In  answer  to  your  letter  of  yesterday,  I  have  to  say  that 
it  will  be  impossible  for  me  at  present  to  pay  any  claims  you  may 
have  against  the  quartermaster's  department,  but  will  cheerfully  take 
up  any  and  all  amounts  for  which  I  have  made  myself  responsible 
after  I  have  had  a  final  settlement  of  my  accounts,  which  are  now 
before  the  United  States  district  courts  in  Philadelphia,  or  arrange 
matters  by  which  any  moneys  due  you  will  be  paid. 
Respectfully,  your  obedient  servant, 

A.  W.  REYNOLDS. 

T  S.  J.  Johnson. 
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XVIL 
Qtiartermaster  General  to  T,  8.  J.  Johnson. 

Quartermaster  General's  Office, 

Washington  City^  March  19,  1859. 

Sir:  In  reply  to  your  note  of  yesterday's  date,  in  which  you  in* 
quire  whether  Captain  A.  W.  Reynolds  has  made  any  statement 
to  this  oflSce  denying  the  genuineness  of  his  alleged  receipt  in  your 
favor  for  $5,859  86,  dated  Santa  Fe,  New  Mexico,  July  1,  1851,  I 
have  to  inform  you  that  an  examination  has  been  made  of  the  files  of 
this  office,  and  the  result  is,  that  nothing  is  found  in  the  correspond- 
ence of  that  officer  denying  or  acknowledging  the  genuineness  of 
the  receipt  referred  to. 

Very  respectfully,  your  obedient  servant, 

TH.  S.  JESUP, 
Quartermaster  OeneraL 
T.  S.  J.  Johnson,  Esq., 

Washington  City. 


XVIII. 
EVIDENCE  FOE  THE  UNITED  STATES. 

IN  THE   COURT  OF   CLAIMS. 

Tho.  S.  J.  Johnson  vs.  The  United  States. 

Papers  furnished  by  the  Third  Auditor,  February  19,  1859,  in  an- 
swer to  call  of  the  court,  numbered  XIX  and  XX. 

Letter  of  T.  S.  J.  Johnson  to  the  Treasury  Department,  September 
18,  1856,  XXL 

Statement  of  T.  S.  J.  Johnson  relative  to  the  accounts  of  A.  W, 
Reynolds,  XXII. 

Deposition  of  A.  W.  Reynolds,  XXIIL 

JNO.  D.  Mcpherson, 

Deputy  Solicitor, 


XIX. 

Call  on  the  Treasury  for  papers. 

T.  S.  J.  Johnson  vs.  The  United  States. 

April  26,  1858. 

To  the  honorable  the  Secretary  of  tJie  Treasury: 

You  are  hereby  requested  to  furnish  to  the  Court  of  Claims,  to  be 
used  as  evidence  in  the  above  case,  the  following  named  papers  on 
file  in  the  Third  Auditor' s  oflSce : 


30  T.    S.   J.   JOHNSON. 

A  copy  from  abstract  *'A"  of  the  accounts  of  Captain  A.  W.  Rey- 
nolds, late  assistant  quartermaster  of  the  United  States  army,  show- 
ing the  quantity,  prices,  and  dates  of  vouchers,  and  from  whom  pur- 
chased; of  all  such  timber  logs,  and  lumber  sawed;  and  also  for  all 
coal  purchased  from  the  last  quarter  of  1849  to  the  second  quarter 
of  1851,  inclusive,  together  with  any  other  information  in  your  de- 
partment tending  to  elucidate  said  claim. 


XX. 

Answer  of  ITiird  Auditor, 


Treasury  Department, 
Third  Auditor's  Office,  February  19,  1859. 

Sir  :  In  compliance  with  an  order  of  the  Court  of  Claims  of  the 
26th  of  April  last,  in  the  case  of  Thomas  S.  J.  Johnson  versus  The 
United  States,  I  transmit  herewith  a  statement  made  up  from  ab- 
stract A  of  the  accounts  of  Captain  A.  W.  Reynolds,  assistant 
quartermaster  United  States  army,  in  New  Mexico,  from  the  fourth 
quarter  of  1849  to  the  second  quarter  of  1851  inclusive,  together 
with  copies  of  sundry  vouchers  of  said  accounts,  for  purchases  of 
lumber,  timber,  scantling,  plank,  and  coal,  to  be  used  as  evidence  in 
said  cause. 

The  long  delay  in  furnishing  this  information  was  caused  mainly 
by  the  fact  that  the  accounts  of  Captain  Reynolds  were  transmitted 
to  Philadelphia,  to  be  used  in  an  action  brought  by  the  United 
States  against  him,  and  were  not  returned  to  this  office  until  long 
afterwards. 

Very  respectfully,  your  obedient  servant, 

R.  J.  ATKINSON,  Auditor. 

Samuel  H,  Huntington,  Esq., 

Clerk  of  the  Court  of  Claims. 
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Statement  showing  the  purchases  of  coal  and  lumber  made  by  Captain  A.  W. 
BeynoldSj  assistant  quartermaster  United  States  army,  in  New  Mexico^  from 
the  fourth  quarter  of  1S^9  to  tJie  second  quarter  of  1851,  inclvMve. 


Voacher 

and' 
abstract. 


Qaarters. 


Of  whom  purchased. 


53 
53 
58 
54 


A. 
A. 
A. 
A. 


115  I  A. 


10  I  A. 


16  I  A. 
32  i  A. 

28     A. 


55 
28 


A. 

A. 


4th  qr.  1849 
do 


.do..... 

.....do..... 

do 


Ist  qr.  1850 
do 


.do. 


21     A. 

21  I  A. 

51 

95 

86 

66 
9 

62 
119 

77 
103 
103 
126 


.....do..... 
.....do..... 
3d  qr.  1850 
do 


J.  W.  Folger. 
..-.do 


iir.doiiiiiiii""iii 


do. 
.do. 
.do. 


A. 
A. 
A. 
A. 
A. 
A. 
A. 
A. 
A. 
A. 


.do. 


do 

.....do..... 

do 

do 


4th  qr.  1850 
.....do..... 
.....do. .... 

2d  qr.  1851 
.....do..... 
do 


William  McQrorty 

J.  W.  Folger 

....do 


Quantities  purchased. 


Amount 
paid. 


.-..do 

...-do 

M.  Bourk 

J.  Hersch.... 
J.  W,  Folger. 
....do 


....do..... 


F.  G.  Schouten  de  Waal. 
Jesus  Abrees  .......... 

Jesus  G.  Abrees........ 

Thomas  S.  J.  Johnson  .. 

W.  R.  Owen 

....do 

Pedro  Caperanea.  ..-.., 


7 , 468  feet  of  lumber 

12,000  feet  of  pine  plank  . 

488  feet  of  slabs 

210  bushs.  of  stone  coal. 

928  bnshs.  of  stone  coal. 

500  bushs.  of  stone  coal. 

27,000  feet  of  lumber 

30,500  feet  of  lumber 

1,576  feet  of  plank 

400  bushs.  of  stone  coal. 

720  bushs.  of  stone  coal. 

27,000  feet  of  lumber 

3,000  feet  of  scantling... 

400  feet  of  lumber 

615  bushs.  of  stone  coal. 
29,500  feet  of  lumber 

400  feet  of  slabs 

bl5  bushs.  of  stone  coal. 
26,128}  feet  of  plank 

400  feet  of  lumber. 

1,794  feet  of  lumber 

420  feet  of  plank 

180  feet  of  scantling  .  . . 

412)  feet  of  lumber 


$1,728  06 
136  50 
603  20 
325  00 
1,890  00 
2, 135  00 
203  00 
260  00 
468  00 


2,250  00 

28  00 

307  50 


2,412  50 
307  50 

1,829  00 

28  00 

125  58 


30  00 
16  50 


TBBA817RT  Dkpabxmbiit,  TMrd  Auditar*t  Ofice,  March  15,  1858. 

A,  No.  53. 

The  United  States  to  J.  W.  Folger,  Dr. 

1849. 
Oct.    9.  For  12,000  feet  of  pine  plank,  at  $70  per  M 


24. 
26. 


For 
For 
For 
For 
For 


488  slabs,  at  75  cents  each 
3,360  ft.  lumber,  30  ft.  long,  at  $70  per  M 
1, 150  ft.  lumber,  22  ft.  long,  at  $70  per  M 
1,620  ft.  lumber,  18  ft.  long,  at  $70  per  M 
1,328  ft.  lumber,  14  ft.  long,  at  $70  per  M 


$840  00 
366  00 
235  20 

80  50 
113  40 

92  96 

1,728  06 


Received,  Santa  Fe,  New  Mexico,  October  31,  1849,  of  Captain 
A.  W.  Reynolds,  assistant  quartermaster  United  States  army,  seven- 
teen hundred  and  twenty-eight  dollars  and  six  cents  in  full,  of  the 
above  account. 

(Duplicate.)  J.  W.  FOLGER. 
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A,  No.  54. 

The  United  States  to  J.  W.  Fdger,  Dr. 

1849. 
Oct.  31.  For  210  bushels  of  stone  coal,  at  65  cents $136  50 


Received,  Santa  Fe,  New  Mexico,  October  31,  1849,  of  Captain 
A.  W.  Reynolds,  assistant  quartermaster  United  States  army,  one 
hundred  and  thirty-six  dollars  and  fifty  cents,  in  full  of  the  above 
account. 

(Duplicate.)  J.  W.  FOLGER. 

A,  No.  115. 

The  United  States  to  J.  W.  Fdger,  Dr. 

1849. 
Dec.  19.  For  928  bushels  of  coal,  at  65  cents  per  bushel  •       $603  20 


Received,  Santa  Pe,  New  Mexico,  December  19,  1849,  of  Captain 
A.  W.  Reynolds,  assistant  quartermaster  United  States  army,  six 
hundred  and  three  dollars  and  twenty  cents,  in  full  of  the  above 
account. 

(Duplicate.)  J.  W.  FOLGER. 

A,  No.  10. 

The  United  States  to  J.  W.  Fdger,  Dr. 

1850. 
Jan'  y  3.  For  500  bushels  of  stone  coal,  at  65  cts.  per  bushel       $325  OO 


Received,  Santa  Fe,  New  Mexico,  January  3,  1850,  of  Captain  A. 
W.  Reynolds,  assistant  quartermaster  United  States   army,    three 

hundred   and   twenty-five   dollars   and cents,  in  full   of  the 

above  account. 

(Duplicate.)  J.  W.  FOLGER. 

A,  No.  16. 

The  United  States  to  J.  W.  Fdger,  Dr. 
1849. 
Dec.  19.  For  27,000  feet  of  seasoned  lumber,  assorted,  at 

$70  per  M $1,890  GO 


Received,  Santa  Fe,  New  Mexico,  January  11,  1850,  of  Captain  A. 
W.  Reynolds,  assistant  quartermaster  United  States  army,  eighteen 
hundred  and  ninety  dollars,  in  full  of  the  above  account. 

(Duplicate.)  J.  W.  FOLGER. 
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A,  No.  32. 

The  United  StaJtea  to  J.  W.  Fdger,  Dr. 

1850. 
Jan.  14.  For  30, 500  feet  of  lumber,  assorted,  at  $70  per  M  •    $2, 135  00 

Received,  Santa  Pe,  New  Mexico,  January  28,  1850,  of  Captain  A. 
W.  Reynolds,  assistant  quartermaster  United  States  army,  two 
thoasand  one  hundred  and  thirty-five  dollars,  in  full  of  the  above 
account. 

(Duplicate.)  J.  W.  FOLGER. 

A,  No.  28. 

The  United  Sf-ates  to  Wm.  McGhrorty^  Dr. 

1850. 

Jan.  23.  For  145  pounds  of  nails,  at  40  cents $58  00 

For  5  pairs  of  butt  hinges,  at  50  cents 2  50 

For  11  dozen  screws,  at  25  cents 2  75 

For  1  rim  lock,  at  $2  50 2  50 

For  30  lights  of  glass,  at  37}  cents 11  25 

For  1,575  feet  of  plank,  at  $80  per  M 126  00 

203  00 

Received,  Santa  Fe,  New  Mexico,  January  25,  1850,  of  Captain  A. 
W.  Reynolds,  assistant  quartermaster  United  States  army,  two  hun« 
dred  and  three  dollars,  in  full  of  the  above  account. 

(Duplicate.)  W.  McGRORTY. 

A,  No.  55. 
The  United  States  to  J.  W.  Folger,  Dr. 

1850. 
Mar.  16.  For  400  bushels  of  stone  coal,  at  65  cents  per 

bushel $260  00 

Received,  Santa  Fe,  New  Mexico,  March  16,  1850,  of  Captain  A. 
W.  Reynolds,  assistant  quartermaster  United  States  army,  two  hun- 
dred and  sixty  dollars,  in  full  of  the  above  account. 
•  (Duplicate.)  J.  W.  FOLGER. 

Rep.  C.  C.  284 3 


34  T.   8.   J.   JOHNSON. 

A,  No.  28. 

The  United  States  to  J.  W.  Fdger,  Dr. 

1850. 
July   4.  For  720  bushels  of  stone  coal,  at  65  cent*  per 

bushel $468  00 


Received,  Santa  F6,  New  Mexico,  July  4,  1850,  of  Captain  A.  W. 
Reynolds,  assistant  quartermaster  United  States  army,  four  hundred 
and  sixty-eight  dollars,  in  full  of  the  above  account. 

(Duplicate.)  J.  W.  FOLGER. 


A,  No.  21. 

TU  United  States  to  J.  W.  Folger,  Dr. 

1850. 

May    4.  For  16,000  feet  of  lumber,  (clean,)  at  7^ $1,200  00 

For  3,000  feet  of  scantling,  at  7^  •  . . :  • .  vt 225  00 

18.  For  8,000  feet  of  lumber,  (clean,)  at  7| 600  00 

23.  For  3,000  feet  of  weather  boarding,  at  7 J 225  00 

2,250  00 


Received,  Santa  Fe,  New  Mexico.  July  1,  1860,  of  Captain  A.  W. 
Reynolds,  assistant  quartermaster  United  States  army,  twenty- two 
hundred  and  fifty  dollars,  in  full  of  the  above  account. 

(Duplicate.)  J.  W.  FOLGER. 


A,  No.  51. 

The  United  States  to  M.  Bourk,  Dr. 

1860. 
July  26.  For  400  feet  of  lumber,  at  |7 $28  00 


Received,  Santa  F6,  New  Mexico,  July  26,  1 850,  of  Captain  A.  W. 
Reynolds,  assistant  quartermaster  United  States  army,  twenty^eight 
dollars,  in  full  of  the  above  account. 

(Duplicate.)  MOCIER  BOURK. 
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A,  No.  95. 
The  United  States  to  Joseph  Hersch^  Dr. 

1850. 

Sept^  1.  For  six  hundred  and  fifteen  bushels  of  8tODe  coal, 

at  fifty  cents  per  bushel,  as  per  contract $307  50 

Received,  Santa  FS,  New  Mexico,  September  2,  1 850,  of  Captain 
A.  W.  Reynolds,  assistant  quartermaster  United  States  army,  three 
hundred  and  seven  dollars  and  fiftr  cents,  in  full  of  the  above  account. 

(Duplicate.)  "^  J.  HERSCH. 

A,  No.  86. 

The  United  States  to  J.  W.  Fdger,  Dr. 

1850. 

July    2.  For  12,000  feet  of  lumber,  at  7| $900  00 

21.  For  400  slabs,  at  50  cents  each 200  00 

For  4,000  feet  2|  inch  lumber,  at  7^ 300  00 

Aug.  10.  For  6,000  feet  of  lumber,  at  7^ •  •  •  •  450  00 

Aug. 24.  For  7,500  feet  of  lumber,  at  7| 562  50 

2,412  50 

Received,  Santa  F6,  New  Mexico,  August  30,  1850,  of  Captain  A. 
W.  Reynohis,  assistant  quartermaster  United  States  army,  twenty- 
four  hundred  and  twelve  dollars  and  fifty-cents,  in  full  of  the  above 
account. 

(Duplicate.)  J.  W.  FOLGER. 

A,  No.  9. 
The  United  States  to  F.  6.  Schouten  de  Waal,  Dr. 

1850. 
Oct.    5.  To  six  hundred  and  fifteen  bushels  of  stone  coal, 
at  fifty  cents  per  bushel,  three  hundred  and 
thirteen  dollars  and  sixty-five  cents,  [307  50]       $313  65 

Received,  Santa  Fe,  New  Mexico,  October  5,  1 850,  of  Captain  A. 
W.  Reynolds,  assistant  quartermaster  United  States  army,  three 
hundred  and  thirteen  dollars  and  sixty-five  cents,  in  full  of  the  above 
account. 

(Duplicate.)  F.  G.  SCHOUTEN  DE  WAAL. 
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A,  No.  62. 
The  United  States  to  Jesus  Abreu,  Dr. 

1850. 
Oct.  28.  For  15, 928^  ft.  seasoned  plank,  assorted,  at  7  cts.    $1,115  00 
Nov.  12.  For  10,200  feet  of  seasoned  and  assorted  plank, 

at  7  cents 714  00 

1,829  00 

Received,  Santa  Fe,  New  Mexico,  December  30,  1850,  of  Captain 
A.    W,    Reynolds,    assistant    quartermaster  United    States    army, 

eighteen  hundred  and  twenty-nine  dollars  and  cents,  in  full 

of  the  above  account. 

(Duplicate.)  JESUS  G.  ABREU. 

A,  No.  119. 

The  United  States  to  Jesus  O.  Abreu,  Dr. 

1850. 
Oct.  28.  For  400  feet  of  seasoned  lumber,  at  7  cents $28  00 

Received,  Santa  Fe,  New  Mexico,  December  31,  1850,  of  Captain 
A.  W.  Reynolds,  assistant  quartermaster  United  States  army,  twenty- 
eight  dollars  and cents,  in  full  of  the  above  account. 

(Duplicate.)  JESUS  G.  ABREU. 

A,  No.  77. 

The  United  States  to  2\  S.  J.  Johnson^  Dr. 

1850. 

Nov.  18.  For  1,093  ft.  lumber.  ) 

21.  For      484  ft.  lumber.  V  1,794  feet,  at  7  cents- .       $125  58 

Dec.  24.  For      217  ft.  lumber,  j  =z=== 

This  was  well  seasoned  lumber,  and  bought  by  Captain  L.  E.  Easton. 

Received,  Santa  Fe,  New  Mexico,  June  10,  1851,  of  Captain  A. 
W.  Reynolds,  assistant  quartermaster  United  States  army,  one  hun- 
dred and  twenty-five  dollars  and  fifty-eight  cents,  in  full  of  the  above 
account. 

(Duplicate.)  THOS.  S.  J.  JOHNSON. 

A,  No.  103. 

The  United  States  to  W.  H.  Owen,  Dr. 
1850. 

Feb.  14.  For  420  feet  of  plank,  at  5  cents $21  00 

For  180  feet  of  scantling,  at  5  cents 9  00 

For      4  iron  bolts,  at  50  cents 2  00 

For      4  iron  bolts,  at  37^  cents 1  50 

33  50 

Lumber,  $30.  = 
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Received,  Albuquerque,  New  Mexico,  February  14,  1850,  of 
Captain  A,  W.  Reynolds,  assistant  quartermaster,  the  sum  of  thirty- 
three  dollars  and  fifty  cents,  in  full  of  the  above  account. 

W.  H.  OWEN. 

A,  No.  126. 

The  United  States  to  Pedro  Cuperanea,  Dr. 

1850. 
Nov.    9.  For  412^  ft.  of  lumber,  at  Tecalote,  New  Mexico, 

at  $4 $16  50 


Received,  Santa  F6,  New  Mexico,  November  9,  1850,  of  Captain 
A.  W.  Reynolds,  assistant  quartermaster  United  States  army,  sixteen 
dollars  and  fifty  cents,  in  full  of  the  above  account. 

(Duplicate.)  PEDRO  CESPERANEA. 


XXI. 
Letter  from  T.  S.  J.  Johnson  to  the  Secretary  of  the  Treasury. 
United  States  of  America  : 

Treasury  Department,  June  7,  1859. 

Pursuant  to  the  act  of  Congress  of  22d  February,  1849,  I  hereby 
certify  that  the  annexed  is  a  true  copy  of  a  letter  addressed  to  Hon. 
James  Guthrie,  Secretary  of  the  Treasury,  dated  *' Washington, 
D.  C,  September  18,  1856,  and  signed  T.  S.  J.  Johnson,  from  the 
original  on  file  in  this  department. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  caused  the 
-  -1  seal  of  the  Treasury  Department  to  be  affixed,  on  the  day 
'-  *    '^    and  year  first  above  written. 

HOWELL  COBB, 
Secretary  of  the  Treasury. 

Washington,  D.  C,  September  18,  1856. 

Sir:  I  have  just  received  your  letter  of  yesterday  in  answer  to  my 
communication  of  the  14th  ultimo,  on  the  subject  of  $5,859  86  due 
to  me  by  the  United  States  for  coal  and  lumber,  in  which  you  state 
that  **no  credit  has  been  claimed  or  allowed,  or  any  charge  made  by 
the  accounting  officers  in  the  adjustment  of  Captain  Reynolds's 
accounts  for  the  item  referred  to''  by  me.  In  my  communication  re- 
ferred to  I  stated  that  I  understood  Captain  Reynolds  had  claimed 
credit,  based  on  certain  vouchers  signed  by  me,  or  my  agents,  for 
coal  and  lumber  purchased  by  him  from  me,  and  by  me  delivered  to 
him  on  account  of  the  United  States.  It  is  possible  that  none  of 
those  vouchers  were  signed  by  myself,  and  as  no  agent  was  named 
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I  can  readily  understand  your  suppoBition  that  '  ^  no  credit  ban  been 
claimed  or  allowed/' 

Since  those  transactions  accident  has  placed  it  out  of  my  power, 
without  reference  to  the  files  of  your  department,  to  designate  all  the 
vouchers  referred  to,  or  to  specify  by  which  of  my  agents  they  were 
signed.  A  fortunate  circumstance,  however,  now  enables  me  to  refer 
to  one  of  the  vouchers  as  being  among  those /or  which  credit  has  been 
claimed  by  Captain  Reynolds.  It  is  voucher  No.  62  A,  fourth  quarter, 
1850,  for  lumber,  viz: 

October  28.  For  15, 928  J  feet  of  seasoned  plank,  assorted, 
at  7  cents $1,115 

November  12.  For  10,200   feet  of  seasoned   and  assorted 

plank,  at  7  cents 714 

The  total  amount  being 1, 829 

And  receipted  for  by  my  agent,  Jesus  G.  Abreu. 

The  object  of  my  former  communication  was  to  have  my  claim 
taken  up  and  examined  by  your  department,  and  on  the  proofs  allowed 
or  rejected.  That  not  having  been  accomplished,  and  a  material 
part  of  your  answer  being  based  upon  a  misconception  of  facts,  I 
respectfully  renew  my  application  for  an  investigation  of  the  case. 

As  to  the  surprise  of  the  department,  that  in  view  of  the  business 
relations  which  had  existed  between  Captain  Reynolds  and  myself 
I  should  present  this  claim  for  its  consideration,  I  have  to  remark, 
that  although  fully  aware  of  its  disposition  to  criticise  and  censure, 
and  its  marked  aversion  to  entertain  a  certain  class  of  pecuniary 
transactions  between  quartermasters  and  their  subordinates,  and  that 
this  was  especially  the  case  in  regard  to  such  transactions  in  New 
Mexico,  I  was  not  at  all  deterred  thereby,  knowing  my  claim  to  be 
eminently  just,  and  that  I  could  show  it  to  be  so.  I  had  no  reason 
to  hesitate  or  to  shrink  from  subjecting  it  to  the  inquisition  of  the 
treasury,  or  to  that  of  any  other  tribunal.  If,  in  the  opinion  of  the 
department,  its  prejudice  upon  this  subject  is  such  as  to  render  ques- 
tionable its  ability  to  make  an  equitable  decision,  and  that  fact  had 
been  known  to  me,  I  might  then  have  anticipated  the  surprise  with 
which  my  application  might  have  been  received  without  at  all  com- 
prehending or  acquiescing  in  the  propriety  or  necessity  of  its  official 
declaration. 

I  have  the  honor  to  be,  very  respectfully, 

T.  S.  J.  JOHNSON. 

Hon.  James  Guthrie, 

Sea^etary  of  the  Treasury,  Washington. 


T.   B.   J    JOHNSON.  Bd 
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Statement  qf  T.  8,  J.  Johnson  relative  to  vouchers  of  Captain  A.  W, 
Heynolds,  assistant  quartermaster,  suspended  and  disalloioed  in  office 
o/  Second  Comptroller,  in  March,  1853. 

A,  Ath  quarter,  1851.  Voucher  50,  Jesus  Borneo,  (an  omitted  vottcher. ) — 
It  was  compared  by  me  in  the  4th  quarter,  1850,  or  in  January,  1851, 
with  its  sub-receipts,  specifying  the  quantity  and  rate,  and  then 
found  to  be  correct.  The  sub-receipts  were  then  marked  as  cancelled, 
as  a  check  upon  their  further  use.  This  rule  was  invariably  adopted  by 
me  in  verifying  accounts  of  purchases.  1  have  never  doubted  the  re- 
ceipt of  the  article  nor  payment  of  the  money,  and  believe  the  amount  of 
the  credit  claimed  to  be  equitable  and  just,  as  stated  in  this  and  the 
following  vouchers  : 

Vo.  61.     Lucas  Gurule $183  60 

Vo.  52.     Anton  Garcia 328  00 

Vo.  53.     Domingo  Charez 248  62 

Vo.  54.     Manuel  Maldinado 457  60 

Vo.  55.     Julio  Hroine 188  84 

Vo.  56,    Thomas  Seguro. 406  22 

Vo.  56i.  Marcellus  Martin 773  00 

Vo.  58.     Clemento  Salizai 343  30 

Vo.  60.     John  Gorman 6, 193  60 

Vo.  61.     Raymond  k  Hockstadler 1,391  20 

Vo.  62.     Jesus  Abreu 1,829  00 

T.  S.  J.  JOHNSON. 

District  OP  Columbia,   Washington  City,  ss\ 

On  this  28th  day  of  March,  1853,  before  me  personally  appeared 
T.  S.  J.  Johnson,  who  being  duly  sworn  according  to  law,  declares 
that  the  annexed  statement  is  true  to  the  best  of  his  knowledge  and 
belief. 

F.  S.  MYERS,  J.  P.  [L.  8.] 

Washington,  D.  C,  August  13,  1853. 

I  have  now  before  me  the  Second  Comptroller's  statement  of  this 
day  on  the  accounts  of  Captain  A.  W.  Reynolds,  assistant  quarter- 
master. I  have  already  made  a  general  statement  in  regard  to  some 
of  them,  and  at  the  request  of  Captain  Reynolds  I  have  carefully  re- 
examined the  vouchers,  and  give  such  additional  and  detailed  infor- 
mation within  my  power  as  seems  to  be  called  for  by  the  Comptroller's 
remarks. 

Vo.  99.  Account  of  John  L.  Hatcher,  $2,940.  Hatcher  was 
engaged  in  the  delivery  of  forage  to  the  quartermaster's  depart- 
ment. The  deliveries  were  made  to  wagonmasters  and  assistants  at 
and  near  La  Canada  for  transportation  to  Santa  Fe.     Each  wagon- 
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master  or  assistant  receipted  to  Hatcher  for  the  quantity  he  received, 
and  these  receipts  formed  the  basis  of  this  account.  It  being  my 
dutj  to  assist  Captain  R.  in  verifying  his  money  accounts,  I  com- 
pared these  receipts  with  the  account,  and  found  it  to  be  correct  in 
quantity  and  amount. 

Vo.  51,  A,  4th  quarter,  1851,  Lucas  Gurule.  The  transactions  re- 
ferred to  in  the  statement  of  difference,  which  is  also  before  me, 
were  not  blended,  but  were  distinct  and  different,  and  in  no  way  con- 
nected. I  intended  this  to  be  understood  from  my  former  affidavit. 
If  these  transactions  had  been  blended  and  were  not  distinct  I  should 
have  ascertained  the  fact  in  my  examinations  at  the  time  stated  in  my 
former  affidavit. 

Yo.  52.  The  same  facts  as  in  No.  51. 

Yo.  53.  The  same  facts  as  in  No.  51. 

Yo.  54.  The  same  facts  as  in  No.  51. 

Yo.  55.  The  same  facts  as  in  No.  51. 

Yo.  56.  The  same  facts  as  in  No.  51. 

Yo.  56 J.  The  same  facts  as  in  No.  51. 

Yo.  58.  The  same  facts  as  in  No.  51. 

Yo.  60.  John  Gorman,  for  $6, 193  60.  I  know  this  voucher  to  be 
correct.  I  examined  and  compared  it  with  its  sub-vouchers,  and 
found  at  the  time  an  error  of  $1  in  the  calculation,  as  will  be  seen 
on  the  face  of  the  voucher.  I  sent  for  and  showed  the  account  and 
error  to  Mr.  Qorman,  who  was  paid  the  additional  dollar. 

Yo.  61.  Raymond  &  Hockstadler,  $1,391  20.  This  voucher  waa 
compared  and  examined  by  me,  as  stated  in  my  former  affidavit. 
There  is  no  blending  in  the  transactions  as  supposed  ;  they  were  dis- 
tinct and  separate. 

Yo.  62.  Jesus  G.  Abreu,  $1,829.  This  voucher  was  also  examined 
by  me,  as  before  stated,  and  found  to  be  correct.  I  know  the  amount 
to  have  been  paid. 

Sworn  and  subscribed  before  me  this  13th  day  of  August,  1853. 

T.  S.  J.  JOHNSON. 

Sworn  to  before  me. 

T.  BENT, 
Third  Auditor  and  ex-qfflcio  J.  P. 

This  is  to  certify  that  T.  S.  J.  Johnson  has  been  employed  in  the 
quartermaster's  department  since  August,  1848,  as  a  clerk,  and  so 
employed  until  the  spring  of  1852.  Since  that  time  he  has  not  been 
employed,  and  is  in  no  way  connected  with  me  in  the  settlement  of 
my  accounts.  Mr.  Johnson  stands  fair  in  New  Mexico,  where  he  re- 
sided for  some  years  ;  he  has  been  honored  by  the  confidence  of  the 
people  of  his  county  by  being  elected  a  member  of  the  convention 
to  frame  a  State  constitution.  There  is  every  reason  to  make  me  be- 
lieve he  has  not  lost  that  confidence,  and  is  looked  upon  by  the  people 
of  New  Mexico  as  an  honorable  gentleman.  Of  his  history  previous 
to  his  being  employed  in  the  department  I  know  but  little. 

A.  W.  REYNOLDS, 
Captain,  Assistant  Quartermaster. 
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The  preceding  three  pages  are  a  true  copy  from  the  originals  on 
file  in  this  office. 

R.  J.  ATKINSON,  Auditor. 
Treasury  Department, 

Third  Auditor^ 8  Office,  May  25,  1859. 


XXIII. 
Deposition  of  A,  W,  Beynolds. 

IN  THE  court  of  CLAIMS. 

Thomas  S.  J.  Johnson  vs.  The  United  States. 

Testimony  of  Captain  A.  W.  Reynolds  for  the  United  States,  taken  b^ore 
Edmund  F.  Broion,  commissioner  for  the  District  of  Columbia. 

District  op  Columbia,  County  of  Washington,  ss  : 

On  the  16th,  20th,  21st,  27th,  and  28th  days  of  May,  and  3d  and 
4th  of  June,  A.  D.  eighteen  hundred  and  fifty-nine,  personally  came 
Captain  A.  W.  Reynolds,  the  witness  within  named,  and  after  having 
been  first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  the  questions  contained  in  the  within  deposition  were 
written  down  by  the  commissioner,  and  then  proposed  by  him  to  the 
witness;  and  the  answers  thereto  were  written  down  by  the  commis- 
sioner in  the  presence  of  the  witness,  who  then  subscribed  the  depo- 
sition in  the  presence  of  the  commissioner. 

The  adverse  party  was  notified,  did  attend,  and  did  make  the 
objections  contained  in  the  within  deposition. 

EDM.  P.  BROWN, 
Commissioner  of  the  Court  of  Claims. 

Fees  of  mitness. 

He  being  an  officer,  to  be  paid  by  clerk  of  the  Court  of  Claims,  per 
act  26th  February,  1853. 

Commissioner's  fees. 

Taking  testimony,  31  pages,  7, 130  words,  at  2b  cents  per  100  $14  26 

Oath 10 

For  services  rendered  the  solicitors  by  attendance  at  their 
office  on  the  20th,  21st,  27th,  and  28th  of  May,  and  3d  and 
4th  June,  1859,  6  days,  at  $3  per  day 18  00 
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8th  interrogatory.  From  what  officers,  other  than  the  chief  quarter- 
master, did  yon  receive  funds  in  this  mode  ? 

Answer.  I  may  have  received  funds  from  lieutenants  acting  as 
quartermasters. 

9th  interrogatory.  Please  state  the  amount  of  public  money  in  your 
hands  at  the  close  of  each  quarter  from  the  Ist  day  of  July,  1850,  to 
the  30th  day  of  September,  1851. 

[To  enable  the  witness  to  answer  the  above  interrogatory,  by  refer- 
ence to  his  accounts  in  the  treasury,  and  to  examine  other  papers,  the 
further  examination  of  this  case  is  adjourned  to  Friday  next,  at  11 
o'clock  a.  m.,  at  the  office  of  the  solicitor  of  the  Court  of  Claims. 

EDM.  F.  BROWN,  Commissioner. 

Monday,  May  16,  1859.] 

Friday,  May  20, 1859. 

Met  at  11  o'clock  at  the  office  of  the  solicitor  of  the  Court  of  Claims, 
pursuant  to  adjournment. 

Captain  Reynolds,  the  witness,  in  response  to  the  last  interrogatory, 
gives  the  following 

Answer.  I  cannot  give  the  exact  amounts  on  hand  at  the  end  of  the 
different  quarters,  but  was  always  prepared  to  pay,  either  by  money 
or  drafts,  any  amounts  that  might  be  presented  for  payment.  If  I 
could  not  give  the  drafts  myself,  I  could  have  obtained  them  from  my 
senior  by  giving  my  official  receipt  for  them. 

10th  interrogatory.  Did  you  turn  over  any  money  to  your  successor 
when  you  left  New  Mexico  under  orders,  in  October,  1851;  if  so, 
what  amount  ? 

Answer.  I  was  relieved  from  duty  at  the  principal  depot  in  Santa 
Fe  by  Major  Sibley  some  time  between  the  20th  and  25th  of  July,  I 
think,  1851,  and  ordered  to  the  Navajo  country.  When  I  was  re- 
lieved I  turned  over  to  Major  Sibley  about  fourteen  thousand  dollars, 
as  nearly  as  I  (*.an  recollect. 

11th  interrogatory.  Did  you  know  the  claimant  in  New  Mexico?  If 
so,  did  he  hold  any  situation,  and  what  situation,  in  the  quarter- 
master's department? 

Answer.  I  knew  the  claimant,  and  he  held  a  position  as  a  chief 
clerk  in  the  quartermaster's  department  under  my  directions. 

1 2th  interrogatory.  Where,  when,  and  under  what  circumstances, 
did  he  enter  the  service  as  your  clerk  ? 

Answer.  At  Monterey,  Mexico,  I  believe,  in  June,  1848.  He  was 
engaged  in  the  department  at  the  time,  and  recommended  to  me  by 
Captain  Brent,  of  the  quartermaster's  department,  to  be  an  experi- 
enced clerk  and  fully  conversant  with  all  matters  connected  with  the 
quartermaster's  department;  and  I  continued  him. 

12th  interrogatory.  Who  was  your  clerk  before  that  time? 

Answer.  I  had  no  clerk  before  that  time  in  the  quartermaster's 
department,  except  temporarily.  I  was  appointed  quartermaster  on 
the  5th  of  August,  1847,  as  nearly  as  I  can  recollect. 

13th  interrogatory.  What  duty  did  you  do  in  the  department  before 
going  to  Monterey  ? 
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Answer.  I  did  no  duty  in  the  department  before  that  time. 

14th  interrogatory.  How  long  did  the  claimant  continue  as  yonr 
clerk? 

Answer.  He  continued  on  duty  with  me,  as  clerk,  until  about  the 
5th  of  August,  1848,  when  he  was  appointed,  on  my  recomnftndation, 
to  act  as  agent  of  the  department,  to  accompany  me  on  an  expedition. 
Some  time  in  October,  1848,  his  mission  having  ended  as  agent,  he 
was  then  continued  as  a  clerk,  I  think,  until  the  spring  of  1852. 

15th  interrc^atory.  What  was  the  general  nature  of  his  duties  as 
a  clerk — writing,  keeping  books,  or  other  duties  ? 

Answer.  The  general  nature  of  his  duties  was  writing,  keeping 
books  and  accounts,  sometimes  assisting  in  paying,  and  attending  to 
my  accounts  and  business  generally. 

16th  interrogatory.  In  the  discharge  of  his  duties  was  he  necessa* 
rily  acquainted  with  the  state  of  your  accounts  with  the  govern- 
ment the  amount  of  funds  on  hand,  and  your  means  of  obtaining 
funds  ? 

Answer.  He  was,  or  should  have  been.  I  depended  on  him 
principally  to  keep  my  accounts,  and  am  sorry  to  confess  that  he  knew 
more  about  them  than  I  did. 

17th  interrogatory.  Did  you  purchase  coal  and  lumber  in  New 
Mexico  from  one  J.  W.  Folger  ?  If  so,  who  was  the  owner  of  the 
mines  from  which  the  coal  came  ? 

Answer.  My  accounts  show  that  I  purchased  coal  and  Iqmber  from 
J.  W.  Folger.  The  most  of  the  coal  received  in  the  department  in 
New  Mexico  came  from  the  mines  claimed  by  one  Robert  Nesbit, 
which,  I  was  informed,  were  some  15  or  20  miles  from  Santa  Fl. 
Some  of  the  coal  was  taken  from  a  mine  claimed  by  Mr.  Thomas  S. 
J.  Johnson  which,  I  understood,  was  about  25  miles  from  Santa  F6. 
I  never  was  at  either  of  the  mines. 

18th  interrogatory.  How  much  of  the  coal  do  you  think  came  from 
the  latter  mine  ? 

Answer.  I  have  no  idea;  no  great  quantity  in  comparison  to  the 
other,  for  this  reason:  It  was  tried  and  found  not  to  be  so  good  as  the 
other,  at  least  so  the  blacksmiths  reported  to  me. 

19th  interrogatory.  Were  bills  presented  to  you  for  all  the  coal  so 
purchased,  so  far  as  you  know;  and  have  those  bills  gone  into  your 
accounts  as  vouchers  for  public  money  paid  out? 
Answer.  Yes,  sir. 

20th  interrogatory.  Whence  came  the  lumber  which  you  purchased 
from  J.  W.  Folger  ? 

Answer.  I  believe  it  was  manufactured  in  the  Territory  of  New 
Mexico.  All  the  lumber  that  I  received  I  believe  was  manufactured 
in  New  Mexico. 

21st  interrogatory.  At  whose  mills  was  the  lumber  sawed  ? 

Answer.  There  were  two  saw-mills  belonging  to  citizens  there — 

one  Mr.  Augney,  and  another  by  Mr.  Thomas  S.  J.  Johnson.     The 

principal  part  of  the  lumber  that  I  purchased  I  think  came  from  Mr. 

Johnson's  mill,  or  the  mill  of  which  he  claimed  to  be  the  owner. 

22d  interrogatory.  Were  bills  presented  to  you  for  all  the  lumber 
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80  purchased,  so  far  as  you  know;  and  have  those  bills  been  rendered 
to  the  treasury  as  vouchers  for  money  paid  out  by  yon  ? 

Answer.  I  presume  all  the  bills  were  presented  ;  my  accounts  at 
the  treasury  will  show  ;  I  know  of  no  outstanding  accounts. 

23d  interrogatory.  Did  you  purchase  lumber  in  October  and  No- 
vember, 1850,  from  Jesus  G.  Abrea?  If  so,  from  whose  mill  did 
that  lumber  come  ? 

Answer.  I  do  not  recollect  that  particular  transaction. 

24th  interrogatory.  Have  you  seen  in  the  treasury  recently,  and  if 
so,  when,  vouchers  rendered  by  you, for  coal  and  lumber  purchased 
of  J.  W.  Folger  ?  If  so,  in  whose  handwriting  are  said  accounts 
made  out  ? 

Answer.  I  examined  the  accounts  in  the  Treasur}'  Department  thie- 
morning,  and  find  a  considerable  number  of  them  signed  by  J.  W. 
Folger  for  lumber  and  coal,  and  also  several  by  Mr.  Folger  for  mer- 
chandise and  other  matters,  corn,  forage,  Jkc.  Voucher  No.  53,  Oc- 
tober 31,  1849,  is  filled  up  by  Mr.  Thomas  S.  J.  Johnson  for  seven- 
teen hundred  and  twenty-eight  dollars  and  six  cents*  A  No.  10, 
June  3,  1850,  was  filled  by  Mr.  Johnson  ;  A  55,  March,  1850,  was 
made  out  in  the  handwriting  of  a  person  whom  I  do  not  know  ;  A  32, 
January  28,  1850,  was  made  out  in  Mr.  Johnson's  handwriting ;  A 
No.  16,  January  11,  1850,  in  Mr.  Johnson's  handwriting;  A  115, 
December  19,  1849,  made  out  in  Mr.  Johnson's  handwriting  ;  A  54, 
October  31,  1849,  made  out  in  Mr.  Johnson's  handwriting  ;  A  86, 
August  31,  1850,  was  made  out  in  Mr.  Beale's  handwriting;  A  21, 
July  1,  1850,  was  made  out  by  Mr.  Beale  ;  A  28,  July  4,  1850,  by 
Mr.  Beale;  A  119,  December  31,  1850,  is  in  Mr.  Johnson's  hand- 
writing ;  A  95,  September  2,  1850,  is  made  out  in  the  handwriting 
of  Robert  Nesbit ;  A  103,  February  14,  1850,  I  have  not  yet  seen  ; 
A  9,  October  9,  1850,  made  out  in  the  handwriting  of  Mr.  Nesbit ; 
A  28,  January  3,  1850,  made  out,  I  think,  in  the  handwriting  of  Mr. 
Curran. 

25th  interrogatory.  Do  you  recognize  the  receipt  now  shown  you, 
annexed  to  the  deposition  of  Walter  H.  S.  Taylor,  in  evidence  in  this 
cause,  as  having  been  given  by  you  to  the  claimant?  If  so,  under 
what  circumstances  was  it  given? 

Answer.  I  do  recognize  it.  I  do  not  recollect  ever  having  seen 
that  receipt  before  1855,  when  it  was  presented  to  me  by  Mr.  John- 
son, at  the  National  Hotel,  in  this  city. 

26th  interrogatory.  In  whose  handwriting  is  the  body  of  that  re- 
ceipt, and  by  whom  is  it  signed  ? 

Answer.  I  recognize  in  the  body  of  the  receipt  the  handwriting  of 
Mr.  Johnson.  The  signature  looks  very  much  like  my  own,  and  if  it 
were  not  for  some  points  about  it,  which  I  do  not  recollect  to  have  ever 
made  to  any  signature  of  mine,  I  might  say  that  it  was  my  own  sig- 
nature.    In  fact,  I  cannot  say  that  it  is  not  my  signature. 

27th  interrogatory.  If  you  had  given  such  a  receipt  to  the  claim- 
ant, deliberately,  and  with  full  knowledge  of  its  contents,  would  you 
be  apt  to  remember  it  at  this  time  ? 

Answer.  I  think  I  should. 
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28th  interrogatory.  Were  you  ever  accustomed  to  give  receipts  in 
that  form  for  moneys  due  from  the  United  States  for  merchandise 
purchased  by  you  ? 

Answer.  I  never  was  accustomed  to  give  such  receipts. 

29th  interrogatory.  Were  you  accustomed  to  sign  official  papers 
prepared  by  the  claimant,  without  reading  them  ? 

Answer.  I  have  no  doubt  I  have  done  so  fifty  times  in  ray  in- 
tercourse with  him,  and  perhaps  a  hundred  times. 

30th  interrogatory.  Did  you  ever  sign  papers  in  blank,  to  be  filled 
up  by  the  petitioner,  or  other  clerks  ? 

Answer.  I  do  not  know  whether  I  did  to  the  petitioner  or  not.  I 
have  given  my  name  on  pieces  of  paper  to  have  orders  issued  for 
forage  or  small  supplies,  on  several  occasions,  during  my  service  in 
New  Mexico.  I  had  perfect  confidence  in  my  employes  that  they 
would  use  them  propeny, 

Slst  interrogatory.  Did  you  ever,  knowingly,  sign  or  deliver  the  re- 
ceipt above  referred  to? 

Answer.  As  I  said  before,  I  have  no  recollection  of  ever  seeing  it 
nniil  1855  ;  and  I  have  no  recollection  of  ever  signing  or  delivering  it. 

32d  interrogatory.  Did  the  government  ever  receive  any  considera- 
tion for  that  receipt,  either  in  money  or  in  merchandise  ? 

Answer.  I  do  not  know.     I  recollect  nothing  of  the  receipt. 

33d  interrogatory.  Did  you,  yourself,  ever  receive  from  the  peti- 
tioner any  consideration  for  this  receipt  ? 

Answer.  Not  that  I  know  of.  We  have  had  transactions,  but  I 
never  received  any  consideration,  that  I  know  of,  for  said  receipt. 

34th  interrogatory.  At  the  date  when  the  receipt  purports  to  have 
been  given,  the  1st  of  July,  1851,  was  the  government  indebted  to 
the  petitioner? 

Answer.  So  far  as  I  know,  it  was  not.  He  may  have  had  one  or 
two  months'  pay  due  him,  but  I  do  not  know. 

35th  interrogatory.  Do  you  recognize  the  handwriting  of  the  paper 
now  shown  you,  marked  Exhibit  A,  and  if  so,  whose  is  it? 

Answer.  I  recognize  it  as  the  handwriting  of  Mr.  Johnson,  except 
the  figures  $500,  which  were  made  by  me.  (Exhibit  hereunto  at- 
tached.) 

\  [The  claimant  objects  to  the  reception  of  this  exhibit.  A,  "because 
it  is  totally  irrelevant  to  the  cause  at  issue  between  the  United  States 
and  myself.  The  solicitor  has  no  right  to  introduce  private  or  indi- 
vidual pecuniary  matters;  if  any,  that  have  or  may  exist  between 
Captain  Reynolds,  as  a  citizen,  and  myself.  The  paper  now  ofiered 
is  of  that  character,  and  as  such  is  not  competent  evidence,  and  can- 
not be  received  or  acted  upon  by  the  honorable  the  Court  of  Claims. 
I  therefore  protest  against  the  present  introduction  of  the  evidence, 
and  against  the  reception  and  action  of  the  said  court  upon  it  as 
such.'*  E.  F.  B.,  Commissioner.] 

36th  interrogatory.  When  were  the  figures,  $500,  made  by  you  on 
said  paper,  and  what  do  they  mean? 

Answer.  They  were  made  at  the  time  I  received  the  paper — about 
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the  24th  January,  1851 — and  they  mean  that  five  hundred  dollars 
were  paid  for  Mr.  Johnson. 

37th  interrogatory.  Did  Mr.  Johnson  accompany  you  home  from 
New  Mexico,  in  the  fall  of  1851,  in  the  capacity  of  your  clerk?  If 
80,  how  and  where  were  you  and  he  engaged  until  the  termination  of 
his  service  ? 

Answer.  As  well  as  I  recollect,  Mr.  Johnson  was  engaged  with 
me  as  clerk  until  some  time  after  I  arrived  in  this  city,  in  1852.  He 
was  continuously  on  duty  aiding  me  in  the  settling  of  my  accounts,  al- 
though he  did  not  receive  pay  for  the  whole  time,  on  account  of  an 
order  from  the  War  Department. 

38th  interrogatory.  Did  you  draw  any  money  from  the  treasury, 
or  from  other  offices,  on  public  account,  in  1852,  after  you  arrived 
here  from  New  Mexico? 

Answer.  I  drew  no  money,  except  my  pay,  fuel,  and  quarters. 

39th  interrogatory.  Do  you  recognize  the  handwriting  of  the  paper 
now  shown  you,  (marked  Exhibit  B;)  if  so,  whose  is  it,  and  to  whom 
is  it  addressed  ? 

Answer.  I  recognize  the  handwriting  as  being  Mr.  Johnson's,  and 
addressed  to  my  brother-in-law,  Thomas  Reeves,  of  Philadelphia. 
(Exhibit  attached.) 

40th  interrogatory.  Do  you  recognize  the  handwriting  of  the  paper 
now  shown  you,  (marked  Exhibit  G ;)  and  if  so.  whose  is  it,  and  to 
whom  addressed?    Also,  the  paper  attached  thereto. 

Answer.  I  recognize  them  as  the  handwriting  of  Mr.  Johnson,  and 
addressed  to  me.     They  were  handed  to  me,  as  coming  from  him. 

[Claimant  makes  the  same  objection  to  Exhibits  B  and  C  which  he 
did  to  Exhibit  A.— E.  F.  B.] 

4l8t  interrogatory.  By  whom  were  they  handed  to  you,  and  what 
reply  did  you  make,  if  any  ? 

Answer.  I  think  they  were  handed  to  me  by  a  man  by  the  name  of 
Pollard.  I  do  not  recollect  of  making  any  reply  to  him,  except  I  may 
have  said  I  could  not  sign  such  a  paper. 

42d  interrogatory.  Do  you  mean  Major  John  S.  Pollard,  who  keeps 
an  office  in  this  city? 

Answer.  The  man  who  brought  me  said  paper  I  believe  to  be  John 
S.  Pollard,  who  lives,  as  I  am  informed,  a  part  of  the  time  in  this  city 
and  a  part  of  the  time  in  New  Jersey. 

43d  interrogatory.  When  did  you  first  become  acquainted  with 
Mr.  Pollard? 

Answer.  The  first  time  I  recollect  ever  to  have  seen  him  was  in 
1852  or  1853. 

44th  interrogatory.  Had  you  several  conversations  with  Mr.  Pollard 
on  the  subject  of  this  receipt;  and  if  so,  how  many,  and  when? 

Answer.  Never  had  but  one,  as  I  recollect,  and  that  was  at  the 
time  he  brought  me  those  papers,  and  I  gave  him  a  very  summary 
answer. 

45th  interrogatory.  Had  you  a  conversation  with  Mr.  Pollard  on 
the  17th  day  of  July,  1856,  in  which  you  stated  very  fully  the  reason 
why  you  could  not  take  up  this  receipt  ? 
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Answer.  No,  sir;  I  was  in  Greenbrier  county,  Virginia,  at  that 
time,  as  well  as  I  recollect,  and  I  think  I  can  prove  it.  I  did  not 
return  east  until  1857. 

46th  interrogatory.  Do  you  recognize  the  paper  now  shown  you 
(marked  ^'Exhibit  A,"  attached  to  the  cross-examination  of  John  S. 
Pollard,  in  this  cause,)  as  the  copy  of  a  letter  received  by  you  from 
the  petitioner  ? 

Answer.  I  do  not  recognize  it  as  the  copy  of  any  letter  I  have  re- 
ceived from  him.  As  well  as  I  recollect,  the  letter  he  wrote  me 
about  the  19th  of  December,  1855,  did  not  assume  the  positions  he 
does  here,  aud  demand  rights.     It  was  rather  of  a  different  character. 

47th  interrogatory.  Is  the  paper  now  shown  you,  attached  to  the 
deposition  of  Walter  H.  S.  Taylor  in  this  cause,  purporting  to  be  a 
letter  addressed  by  you  to  the  claimant,  and  dated  December  20,  1855, 
your  reply  to  a  letter  received  from  the  claimant;  and  if  so,  what 
claims  do  you  refer  to  in  speaking  of  claims  which  the  claimant  may 
have  against  the  quartermaster's  department? 

Answer.  This  is  an  answer  to  a  letter  or  inquiry  to  the  claimant; 
and  the  claims  referred  to  were  private  transactions  between  Mr. 
Johnson  and  myself,  and  not  against  the  government. 

48th  interrogatory.  Do  you  recognize  the  handwriting  of  the  paper 
now  shown  you,  (marked  Exhibit  D ;)  and  if  so,  by  whom  was  it  written, 
to  whom  addressed,  and  when  and  where  did  you  first  see  it  ? 

Answer.  I  recognize  the  handwriting  as  Mr.  Johnson's;  it  was  ad- 
dressed to  me  in  the  town  of  Lewisburg,  Virginia,  where  I  received 
it  about  the  8th  to  the  15th  of  July,  1856. 

49th  interrogatory.  Where  did  you  go  when  you  left  Greenbrier 
county,  Virginia? 

Answer.  I  went  to  New  Mexico,  by  way  of  St.  Louis. 

At  3  o'clock  p.  m.  adjourned  to  11  o'clock  to-morrow  morning,  at 
the  solicitor's  office. 

EDMUND  F.  BROWN, 

Commi88i(ynei\ 

Saturday,  May  21,  1859. 

Met  at  11  o'clock  a.  m.,  at  the  solicitor's  office,  pursuant  to  adjourn- 
ment. 

Present:  The  solicitor,  the  deputy  solicitor,  the  witness,  and  the 
claimant. 

50th  interrogatory^  Did  you  authorize  the  petitioner  to  prepare 
for  your  signature  the  receipt  in  question,  or  any  such  receipt,  for  the 
sum  of  five  thousand  eight  hundred  and  fifty-nine  dollars  and  eighty- 
six  cents  ? 

Answer.  Not  that  I  recollect.  I  am  under  the  impression  that  I 
did  not.  I  don't  see  why  I  should.  I  know  of  no  reason  why  I 
should  do  anything  of  that  kind. 

5l8t  interrogatory.  Did  you  make  a  payment  to  the  petitioner 
about  that  time;  if  so,  at  what  date,  and  what  amount,  and  was  it  in 
full  or  not  for  all  that  was  then  due  him  ? 
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[To  eaable  the  solicitor  to  obtain  from  the  treasury  such  papers  as 
will  aid  in  this  examination,  and  give  the  witness  the  data  by  which 
to  answer  this  and  future  interrogatories,  adjourned  to  Friday  next, 
27th  instant,  at  11  o'clock,  at  the  solicitor's  office;  to  which  adjourn- 
ment the  claimant  objects. 

EDMUND  P.  BROWN, 

Comnmsioner.l 

Friday,  May  27,  1859. 

Met  at  11  o'clock  a.  m.,  at  the  solicitor's  office,  pursuant  to  ad- 
journment. 

Present :  The  solicitor,  the  deputy  solicitor,  the  witness,  and  the 
claimant. 

To  the  51st  interrogatory,  on  preceding  page,  the  witness  gives 
the  following 

Answer.  My  recollection  on  that  subject  is  indefinite.  A  draft  was 
given  for  his  benefit  for  about  eight  hundred  dollars,  for  which  a 
search  is  now  making  at  the  treasury.  I  cannot  say  whether  it  was 
in  full  or  not  for  all  that  was  then  due  him. 

52d  interrogatory.  Is  there  in  the  treasury,  filed  in  your  accounts, 
a  bill  of  Jesus  G.  Abreu  against  the  United  States,  numbered  as 
voucher  62,  December  30,  or  December  31,  1850,  for  several  thousand 
feet  of  seasoned  plank,  amounting  to  eighteen  hundred  and  twenty- 
nine  dollars  ?  If  so,  when  did  you  last  see  it,  and  in  whose  hand- 
writing is  the  bill  filled  up  ? 

Answer.  There  is  such  a  voucher  filed  with  my  accounts.  I  last 
saw  it  this  morning.     It  is  filled  up  in  Mr.  Johnson's  handwriting. 

53d  interrogatory.  Are  yon  acquainted  with  James  B.  Wood,  who, 
in  the  years  1849,  1850,  and  1851,  resided  in  the  city  of  Santa  Fe, 
New  Mexico,  where  he  was  the  proprietor  of  the  hotel  known  as  the 
Waverly  House  ? 

Answer.  I  knew  a  man  named  James  B.  Wood  in  Santa  Fe,  New 
Mexico,  about  that  time.  He  was  not  the  proprietor  of  the  Waverly 
House  »in  those  years,  up  to  about  the  first  of  June,  1851,  but  was  a 
bar-keeper  in  that  house  a  part  of  the  time,  and  never  was  proprietor 
to  my  knowledge.  I  am  under  the  impression  that  the  Waverly 
House  was  closed  about  the  first  of  June,  1851. 

54th  interrogatory.  From  whose  mines  was  the  principal  supply  of 
coal  obtained  at  Santa  F§  ? 

Answer.  The  principal  supply  was  furnished  to  the  quartermaster's 
department  and  to  the  officers  of  the  army.  Very  few  of  the  citizens 
burnt  coal.  That  for  the  quartermaster's  department  and  the  officers 
was  supplied,  principally,  from  the  mines  claimed  by  one  Robert 
Nesbit. 

55th  interrogatory.  Did  Mr.  Wood  ever  repair  the  hotel  called 
the  Waverly  House  ? 

Answer.  Never,  to  my  knowledge.  I  know  that  Mr.  Nesbit,  the 
renter,  expended  considerable  money  in  repairs  upon  it. 
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56th  interrogatory.  What  was  the  character  of  James  B.  Wood 
for  truth  and  veracity  ? 

Answer.  I  do  not  know  what  reputation  he  bears  generally  for 
truth  and  veracity.  As  far  as  I  know,  myself,  I  am  disposed  to  believe- 
that  he  would  color  matters  if  he  were  interested. 

CrosS'interrogatories  by  the  claimant. 

Ist  cross-interrogatory.  When  did  you  commence  to  draw  on  the 
quartermaster  at  St.  Louis;  and  when  did  your  authority  to  draw  on 
him  expire;  or  on  what  date  did  you  cease  to  draw  on  him  ? 

Answer.  I  commenced  drawing  on  him  in  the  fall  of  1849,  as  well 
as  I  recollect.  When  I  ceased  to  draw  on  him  I  do  not  recollect.  My 
accounts  in  the  treasury,  only,  can  fix  the  precise  dates. 

[The  claimant  here  states  that  this  cross-examination  is  without  a 
waiver  of  his  general  protest,  and  is  made  subject  to  it. 

The  solicitor  answers  to  that  suggestion,  that  it  is  a  question  for 
the  court  to  determine  on  hearing,  whether  it  is  or  is  not  a  waiver. 
The  solicitor  called  upon  the  plaintiflF  to  state  and  avow  the  object 
and  purpose  of  the  examination  which  he  has  commenced,  and  he 
objects  to  its  continuance  without  such  an  avowal,  because  it  is  not 
pertinent  to  the  issue. 

E.  F.  B.,  Commissioner,] 

2d  cross-interrogatory.  Have  you  referred,  since  the  16th  instant, 
to  your  money  and  property  accounts  in  the  treasury  to  enable  you 
to  answer  the  interrogatory  last  propounded  to  you  on  that  day  ? 

Answer.  I  believe  I  have  examined  all  that  was  necessary  to  enable 
me  to  answer  the  questions.  My  answers  were  based  upon  my  exami- 
nations with  regard  to  my  accounts. 

3d  cross-interrogatory.  You  state  Captain  Brent  recommended  me 
to  you  in  1848.  How  did  Captain  Brent  come  to  recommend  me  to 
you,  as  you  have  stated  ?  Was  it  from  any  wish  or  instrumentality 
of  mine  ? 

Answer.  When  I  reached  Monterey,  in  the  spring  of  1848,  I  found 
Mr.  Johnson  employed  in  the  quartermaster's  department.  About 
the  first  of  June  of  that  year  I  relieved  Captain  Brent  as  assistant 
quartermaster.  Mr.  Johnson  being  a  clerk  of  Captain  Brent's,  Cap- 
tain Brent  recommended  him  as  a  very  competent  clerk,  who  was 
fully  conversant  with  all  quarter's  matters,  and  said  he  would  require 
looking  after  ;  what  he  meant  by  this  last  expression  I  do  not  know. 
I  was  under  the  impression  that  he  meant  that  he  might  be  inclined 
to  drink.  It  was  not  through  any  application  of  Mr.  Johnson.  I 
just  continued  him  on  as  a  clerk,  and  found  him  very  efficient,  sober, 
and  correct  in  all  my  service  in  Old  Mexico. 

4th  cross-interrogatory.  Did  you  contract  with  Mr.  J.  W.  Polger  to 
supply  either  the  coal  or  the  lumber  specified  in  the  copies  of  the  ac- 
counts or  vouchers  purporting  to  be  signed  by  him  now  on  file  in 
this  cause  ? 

Answer.  I  do  not  recollect  doing  sa ;  I  do  not  recollect  the  par* 
ticular  transactions  at  all. 
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6th  cross-interrogatory.  You  state  that  you  bought  lumber  for  the 
United  States  made  at  the  mill  of  Mr.  Augney ;  who  did  you  buy 
that  lumber  from  ? 

Answer.  In  my  answer  to  the  21st  interrogatory  I  do  not  say  that 
I  purchased  lumber  from  the  mill  of  Mr.  Augney,  but  that  Mr.  Aug- 
ney had  one  mill  there.  If  I  purchased  any  lumber  from  his  mill 
I  do  not  know  from  whom  it  was  purchased  ;  I  do  not  now  recollect. 

6th  cross-interrogatory.  Did  you  not  contract  with  me  for  the  sup- 
ply of  the  lumber  and  coal  specified  in  the  vouchers  referred  to, 
signed  by  J.  W.  Polger  ? 

Answer.  I  do  not  recollect  of  ever  contracting  with  Mr.  Johnson  ; 
I  made  no  special  contract  with  Mr.  Johnson  for  the  coal  and  lumber 
specified  in  the  vouchers  referred  to.  The  most  of  the  coal,  as  I 
have  said  before,  that  was  furnished  the  department  was  furnished 
from  a  mine  that  Mr.  Johnson  had  no  ownership  in  that  I  know  of. 
The  most  of  the  lumber  that  was  purchased  I  believe  was  manufac- 
tured at  the  mill  that  he  claimed  to  be  his. 

7th  cross-interrogatory.  Did  you  make  any  contract  or  agreement 
with  the  claimant  for  any  lumber  or  coal ;  and  if  so,  by  whom  were 
the  vouchers  for  such  purchase  signed  ? 

Answer.  I  do  not  recollect  of  making  any  special  contract  with  the 
claimant.  I  may  have  made  an  agreement  that  when  certain  articles 
were  required  he  might  purchase  them  at  certain  prices. 

At  1  o'clock  p.  m.  adjourned  to  to-morrow  morning  at  11  o'clock, 
at  the  solicitor's  office. 

EDMUND  P.  BROWN, 

Commieeiofier. 


Saturday,  May  28,  1859. 

Met  at  11  o'clock  a.  m.,  at  the  solicitor's  office  in  the  Capitol,  pur- 
suant to  adjournment.  Present :  The  solicitor,  the  deputy  solicitor, 
the  witness  and  the  claimant. 

8th  cross-interrogatory.  Did  Captain  Brent  inform  you  that  all  my 
duties  had  been  performed  with  efficiency  and  zeal  for  the  public  in- 
terests ? 

Answer.  No,  sir ;  he  informed  me  exactly  as  I  answered  to  a  previ- 
ous question. 

9tb  cross-interrogatory.  Did  the  chief  of  your  department  on  the 
Bio  Grande,  Major  Vinton,  state  to  you  that  all  my  duties  had  been 
performed  with  efficiency  and  zeal,  or  use  language  to  that  effect? 

[The  solicitor  objects  to  this  question  as  irrelevant  to  the  issue.] 

Answer.  I  do  not  recollect  that  he  did  so  ;  he  made  him  an  agent 
with  me  on  an  expedition  across  the  country,  on  my  own  application. 

10th  cross-interrogatory.  Did  you  not  repeatedly  at  difierent  times 
while  at  Camargo  and  Reynoso,  urge  me  verbally  and  in  writing  to 
apply  or  second  your  application  to  Major  Yinton,  that  I  should  be 
allowed  to  accompany  you  on  duty  through  Texas  ? 
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[The  solicitor  objects  to  this  question  for  the  same  reason  as  the 
last,  that  it  is  not  pertinent  to  the  issue.] 

Answer.  I  do  not  recollect  of  asking  Mr.  Johnson  to  second  my  ap- 
plication. Mr.  Johnson  had  been  with  me  more  than  a  month  as 
clerk,  and  I  fonnd  him  very  efficient.  When  I  was  ordered  to  cross 
the  country  to  Louisiana  it  was  necessary  for  me  to  have  some  person 
of  the  kind  with  me,  and  as  he  had  been  employed  by  me,  I  prefer- 
red having  him  to  anybody  else,  and  therefore  applied  to  Major  Vin- 
ton to  allow  him  to  go  as  agent  or  assistant  to  me  in  conducting  so 
large  a  train  across  the  country.  Major  Vinton  accordingly  appointed 
him  agent  or  assistant  to  accompany  said  expedition.  I  expressed  an 
anxiety  that  he  should  go  with  me,  and  think  I  wrote  him  to  that 
effect  from  Gamargo. 

11th  cross-interrogatory.  Do  you  know  that  soon  aft^r  my  arrival 
at  Washington  from  Texas  that  Major  Vinton,  in  anticipation  of  go- 
ing to  the  department  of  California  as  chief  quartermaster,  desired 
that  I  should  accompany  him  as  an  agent  of  the  department,  and  ap- 
plied for  my  appointment  as  such  ? 

[The  solicitor  objects  to  this  question  upon  the  ground  that' it  calls 
for  evidence  that  is  not  pertinent  to  the  issue.] 

Answer.  I  do  not  know  it ;  I  heard  Mr.  Johnson  make  some  re- 
marks on  the  subject,  but  do  not  recollect  what  they  were. 

12th  cross-interrogatory.  Did  you  receive  more  than  one  letter 
from  me  dated  on  the  19th  of  December,  1855,  on  the  subject  of  my 
claim  ? 

Answer*  I  do  not  think  I  received  but  one,  and  to  that  one  I  gave 
an  answer. 

On  motion  of  the  claimant,  with  a  view  to  enable  him  to  obtain 
papers  for  which  he  has  applied  at  the  Treasury  and  War  Depart- 
ments, the  further  examination  is  adjourned  to  Friday  next  at  10 
o'clock  a.  m. 

EDMUND  F.  BROWN, 

Commissioner. 


Friday,  June  3,  1859. 

Met  at  the  solicitor's  office  at  10  o'clock,  pursuant  to  adjournment. 
Present :  The  solicitor,  the  deputy  solicitor,  the  claimant  and  the 
witness. 

13th  cross-interrogatory.  Did  you  purchase  any  of  the  coal  and 
lumber  referred  to  at  second  hand  ;  and  if  so,  was  it  because  you 
could  buy  from  such  holder  cheaper  than  from  the  manufacturer  or 
producer  ? 

Answer.  I  am  not  able  to  answer  that  question  ;  I  do  not  recollect 
positively. 

14th  cross-interrogatory.  Did  you  not  know,  or  did  you  not  under- 
stand, that  the  lumber  and  coal  was  furnished  by  plaintiff,  and  that 
Mr.  Folger  acted  only  as  my  agent  in  signing  the  vouchers  referred 
to  ;  and  was  not  that  course  preferred  and  adopted  to  avoid  delays  of 
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credit  and  the  cavils  of  treasury  officers  usually  made  to  vouchers 
when  signed  by  citizens  connected  with  the  quartermaster's  depart- 
ment? 

Answer.  I  refuse  to  answer  that  question  unless  the  government 
insists. 

At  this  stage  of  proceedings,  the  solicitor  having  business  in  court, 
it  was  agreed  to  adjourn  to  to-morrow  at  1 0  o'  clock  a.  m. 

EDM.  F.  BROWN,  Cimmissioner. 

Saturday,  June  4,  1859. 

Met  at  solicitor's  office  pursuant  to  adjournment.  Present:  The 
solicitor,  the  deputy  solicitor,  the  claimant,  and  the  witness. 

The  witness  stated  that,  on  reflection,  he  had  concluded  to  answer 
the  14th  and  last  cross-interrogatory  which  he  yesterday  refused  to 
answer.     The  following  is  his 

Answer.  I  did  not  understand  that  Folger  was  the  agent.  I  know 
that  Mr.  Johnson  did  sell  lumber  to  the  department,  and  probably 
through  agents,  as  very  few  of  his  own  vouchers  are  there.  There 
was  no  reason  why  he  should  not  sign  the  vouchers  himself,  as  there 
would  have  been  no  trouble  nor  cavil  in  the  Treasury  Department, 
as  many  of  my  accounts  now  filed  there  will  show  that  I  have  pur- 
chased from  the  employes  of  the  department  property,  and  the  ac- 
counts have  been  allowed  by  the  Auditor  and  Comptroller.  Mr. 
Johnson  was  my  chief  and  confidential  clerk,  and  the  lumber  that 
was  purchased  there  the  purchases  were  generally  attended  to  by 
him.  Mr.  Johnson  could  have  paid  for  it  himself,  as  I  never  with- 
held the  keys  of  my  vaults  when  he  required  them;  and  he  has  fre- 
quently paid  accounts  presented  at  the  quartermaster's  department. 

16th  cross-interrogatory.  Do  you  know  if  Mr.  J.  W.  Folger  is  dead; 
and  if  so,  when  and  where  did  he  die,  or  when  or  where  was  he  re- 
ported to  have  died  ? 

Answer.  I  have  only  heard  that  he  was  dead.  I  was  in  New 
Mexico  two  or  three  years  ago — from  the  fall  of  1856  to  January  1857. 
While  there,  I  was  informed  that  Mr.  Folger  had  died  at  Fort  Union 
some  time  previously. 

16th  cross-interrogatory.  Do  you  know  whether  Robert  Nesbit  has 
been  absent  in  South  America  for  some  years;  if  so,  when  did  he 
leave  the  United  States?  and,  if  known  to  you,  state  where  he  now  is. 

Answer.  Two  or  three  years  ago  he  told  me  he  was  going  to  South 
America,  and  he  probably  did;  but  I  have  not  seen  him  since,  and 
know  not  where  he  is. 

17th  cross-interrogatory.  Did  you  not  pay  to  the  plaintiff  the 
amount  of  the  voucher,  No.  62,  referred  to,  receipted  by  Jesus  G. 
Abreu? 

Answer.  I  do  not  recollect.  I  have  no  distinct  recollection  of  the 
transaction  at  all. 

18th  cross-interrogatory.  Was  the  eight  hundred  dollars  referred 
to  in  your  answer  to  the  51st  interrogatory  paid  to  the  plaintiff  on 
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account  of  his  services  in  the  quartermaster's  department,  or  on  ac- 
count of  a  private  deposit  made  by  him,  or  on  any  other  account  ? 

Answer.  It  was  not  on  his  pay;  he  had  drawn  his  pay  up.  It  was 
not  on  a  private  deposit,  but  was  on  a  general  account. 

19th  cross-interrogatory.  You  state,  in  answer  to  the  10th  inter- 
rogatory, that  you  were  relieved  by  Major  Sibley  between  the  20th 
and  25th  of  July,  1861,  and  that  you  then  turned  over  to  him  about 
fourteen  thousand  dollars.  Please  read  the  letter  of  the  Third  Auditor 
to  me,  dated  June  1,  1859,  now  shown  you,  in  regard  to  that  matter, 
and  state  whether  your  answer  to  the  10th  interrogatory  was  made 
erroneously  or  not  ? 

Answer.  It  was  made  to  the  best  of  my  knowledge  and  belief,  and 
I  still  believe  it,  notwithstanding  the  Auditor's  letter.  Mr.  Johnson 
and  Mr.  William  A.  Miller  assisted  me  in  counting  the  money;  and  I 
claim  that  I  was  not  in  error,  but  there  must  be  some  mistake  in  the 
Auditor's  office.     I  may  be  in  error,  but  do  not  think  so. 

[The  letter  above  referred  to  is  hereunto  annexed,  marked 
^'^ Exhibit  E^^^  but  the  solicitor  objects  on  the  ground  that  it  is  not 
the  best  evidence  of  the  facts.] 

20th  cross-interrogatory.  Do  you  know  that  Mr.  Wood  was  not  the 
proprietor,  or  one  of  them,  of  the  Waverly  House  at  Santa  Fe,  and 
that  he  was  not  interested  as  a  partner? 

Answer.  I  do  not  know;  but  my  opinion  is,  that  he  was  not. 

21st  cross-interrogatory.  You  state  that  you  have  no  recollection 
of  having  seen  your  official  receipt  to  me  before  1855  at  the  National 
Hotel.  Did  you  then  report  to  the  quartermaster's  department  the 
existence  of  said  paper,  and  pronounce  it  to  be  not  genuine,  or  in- 
valid? 

Answer.  No;  I  had  no  reason  to  do  so.  When  Mr.  Johnson  first 
presented  it,  I  did  not  suppose  that  he  was  in  earnest;  nor  did  I 
think  he  was  in  earnest  until  after  he  wrote  me  a  letter  on  the  sub- 
ject. It  was  then  that  I  felt  satisfied  that  Mr.  Johnson  wished  to 
take  advantage  of  the  position  in  which  I  was  then  placed,  being 
overwhelmed  in  trouble  in  the  departments,  and  was  an  easy  victim. 

22d  cross-interrogatory.  Have  you  so  reported  since  1855  to  that 
department;  and  if  so,  when? 

Answer.  I  have  never  so  reported  that  I  know  of.  I  may  have 
written  some  letters  in  answer  to  some  of  Mr.  Johnson's  charges  at 
the  War  Department,  but  do  not  recollect. 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  of 
any  other  matter  relative  to  the  claim  in  question?  If  you  do,  state  it. 

Answer.  I  do  not. 

A.  W.  REYNOLDS. 

Sworn  to  and  subscribed  before  me  this  fourth  day  of  June,  1859. 
[L.  8.]  EDM.  F.  BROWN,  Commimoner. 
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EXHIBIT  A. 

Captain:  You  said  you  would  fix  the  matter  of  Pigeon  for  me,  and 
he  says  he  is  now  in  want.  Please  arrange  it  with  him  and  oblige 
me.     You  have  the  paper. 

JOHNSON. 

January  24,  1851. 

If  you  choose  so  to  consider  it,  view  my  interest  in  property  as 
pledged  for  your  security. 

J. 
Captain  A.  W.  Reynolds, 

Assistant  Quartermaster. 


exhibit  b. 

Washington,  D.  C,  December  12,  1853. 

Dear  Sib:  I  regret  to  be  under  the  necessity  of  addressing  you 
upon  a  subject  that  has  become  so  very  mortifying  and  perplexing  to 
me,  and  must  prove  so  annoying  to  you.  Did  I  know  any  other  of 
the  connexions  of  Captain  R.  to  whom  I  could  so  appropriately  apply, 
I  should,  most  assuredly,  not  have  addressed  you. 

On  the  29th  May,  1852,  there  being  some  arrears  of  pay  due 
to  me,  and  it  not  being  then  convenient  for  Captain  R.  to  give  me 
the  amount  in  cash,  although  previously  drawn  by  him  for  that  pur- 
pose, he  proposed  to  pay  me  a  part  of  the  sum  by  a  negotiable  note, 
which  he  accordingly  drew  and  indorsed,  and  which  will  now  be 
presented  to  you  for  payment.  I  waited  some  days  for  the  captain 
and  Peters  to  negotiate  the  note.  In  this  they  failed.  I  then  put  it 
in  bank  for  collection.  Before  it  became  due  Peters  left  for  Europe, 
making  no  provision  for  its  payment.  The  captain,  not  being  pre- 
pared to  meet  it,  urged  me  to  withdraw  it  from  the  bank  and  relieve 
him  from  the  discredit  and  disgrace  of  a  protest.  I  did  so.  Peters 
returned  from  Europe  and  paid  me  $20  on  account,  which  was  then 
credited  upon  the  note.  P.  had  no  property,  and  it  would  have  been 
useless  to  prosecute  him.  Subsequently  I  negotiated  with  a  third 
party  for  moneys,  on  the  strength  of  the  captain's  indorsement  of 
the  note  and  of  his  assurances  that  he  would  pay  it  in  a  short  time; 
that  he  was  daily  expecting  a  settlement  of  his  accounts,  when  a 
balance  would  be  due  and  paid  to  him  by  the  treasury,  and  that  he 
certainly  would  take  it  up  before  leaving  town.  The  captain  failed 
to  do  so,  and  he  and  myself  are  both  threatened  with  prosecution, 
and  that  written  charges  will  also  be  put  against  him  at  the  proper 
departments  here.  I  could  not  take  up  the  paper,  and  so  stated,  but 
desired  a  few  hours  to  consider.  I  then  desired  a  return  of  the 
paper,  saying  I  believed  I  could  get  the  money  on  it,  and  was  given 
until  Friday  next,  the  16th,  to  do  so  or  return  the  note.  The  man 
is  highly  and  justly  incensed,  and  no  one  can  at  all  censure  any  meas- 
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ures  he  may  take  if  not  paid.  Itoordd  not  be  a  sufferer  pecuniarily, 
but  I  do  not  wish  to  have  a  public  exposition,  embracing  me  in  a  con- 
nexion with  matters  by  no  means  reputable  to  all  of  the  parties,  and 
which  would  so  seriously  afifect  Captain  R.  in  the  present  critical 
state  of  his  oflScial  relations  with  the  government.  I  have  now  given 
a  full  brief  of  this  matter;  of  what  is  to  be  expected  and  should  be 
avoided.  I  can  do  nothing  more  but  hope  that  you  can  make  arrange- 
ments to  pay  the  balance  due  on  the  note,  or  the  greater  part  of  it, 
so  that  it  can  reach  this  city  on  or  before  next  Friday  evening.  The 
captain  wrote  to  me  that  he  would  remit  me  money  from  New  York, 
but,  although  in  my  debt,  has  failed  to  do  so.  Having  all  his  papers 
in  charge  except  one  box  of  important  ones  left  in  a  room  occupied 
by  Mr.  Clinch,  he  also  wrote  that  I  should  get  it.  I  called  for  it,  but 
could  not  obtain  it  in  consequence  of  Mr.  Clinch  havin<^  left  the 
room  in  debt  for  rent,  which,  it  was  alleged,  the  captain  was  respon- 
sible for.  I  will,  however,  get  these  papers  as  soon  as  possible,  and 
send  the  captain  such  as  are  necessary  he  should  have  in  New  Mexico 
before  the  expiration  of  his  order  to  return  in  March  next. 

The  presenter  of  the  note  is  authorized  to  deliver  it,  indorse  on, 
or  receipt  for  the  amount  paid.  Act  on  this  matter  at  once,  and  re- 
lieve me  from  suspense. 

I  remain,  very  respectfully,  yours, 

T.  S.  J.  JOHNSON. 

Thohas  Reeves,  Esq., 

Philadelphia,  Pa. 


EXHIBIT  0. 

Washington,  D.  C,  March  18,  1856. 

Captain  :  I  have  not  heard  from  you  since  my  last  letter.  Captain 
Street  is  dead  broke,  and  I  can  do  nothing  with  him. 

I  enclose  your  certificate,  which  I  wish  you  would  copy  and  sign, 
and  send  to  me  by  the  hands  of  Major  Pollard,  who,  I  learn,  is  now  in 
your  city,  and  to  whom  I  enclose  this  with  a  request  that  he  will  de- 
liver it  to  you  in  person  and  get  your  answer.  I  have  already  as- 
sured you  that  I  would  not  lay  your  receipt  to  me  before  any  of  the 
departments,  and  I  now  repeat  the  assurance  that  I  will  not  do  so  ; 
neither  will  I  the  certificate.  I  desire  it  for  another  purpose  alto- 
gether, and  one  that  can  in  no  possible  manner  afifect  the  adjudication 
or  settlement  of  your  accounts.  I  can  make  it  serviceable  to  myself 
without  in  any  way  whatever  interfering  with  you.  Let  me  have  it 
at  once.  Yours,  truly.  Woods  has  been  making  constant  inquiry 
after  you. 

Yours  truly, 

JOHNSON. 
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Philadelphia,  Pa.^  185-. 

I  certify  that  my  receipt  to  T.  S.  J.  Johuson,  dated  Santa  Fe,  New 
Mexico,  July  1,  1851,  for  the  sum  of  $5,856  89,  was  given  to  him  on 
account  of  coal  and  lumber  furnished  and  delivered  to  me  by  him  on 
account  of  the  United  States;  that  the  supplies  so  furnished  were  used 
in  the  public  service,  and  that  they  have  not  been  paid  for,  Mr.  John- 
son still  holding  the  receipt. 


EXHIBIT  D. 

Philadelphia,  JuLy  6,  1856. 

Sm :  I  addressed  you  a  letter  on  the  3d  instant,  directed  to  the 
**  White  Sulphur  Springs,  Greenbrier  county,  Virginia,"  which  I 
now  learn  was  a  mistake,  although  possibly  you  may  have  received  it. 

As  I  advised  you  in  a  former  letter  that  I  had  taken  some  initiatory 
steps,  I  now  deem  it  proper  to  state  that  those  steps  were  the  placing 
in  the  hands  of  a  gentlemen  in  Washington  a  sealed  paper  addressed 
to  the  Secretary  of  the  Treasury,  with  instructions  to  deliver  it 
within  a  stated  period.  I  wish  you  to  understand,  sir,  distinctly, 
that  I  have  no  desire  to  make  war  upon  you  except  for  the  acquire- 
ment of  my  own  long  withheld  rights;  and  to  eflFect  that  object  I  shall 
use  promptly  and  unsparingly  every  particle  of  my  intelligence  and 
knowledge — justice  being  done  to  me  before  it  is  too  late.  I  shall  not 
interfere  in  other  matters,  nor  be  disposed  to  withhold  from  you  any 
of  the  proper  assistance  you  have  heretofore  sought  at  my  hands. 

As  this  is  myjinal  communication,  and  induced  solely  by  the  misdi- 
rection of  that  of  the  3d,  I  will  repeat  that  your  action  must  be  speedy ^ 
as  mine  will. 

T.  S.  J.  JOHNSON. 


exhibit  e. 

Treasury  Department, 
Third  Auditor's  Office,  June  1,  1859. 

Sir  :  Your  letter  of  31st  ultimo,  asking  certain  information,  is  re- 
ceived. 

In  answer  to  your  iSrst  inquiry,  I  have  to  say  that  your  receipt  for 
$3,950,  paid  you  by  Lieutenant  Francis  J.  Thomas  for  158  head  of  beef 
cattle,  at  $25  each,  dated  September  30, 1850,  (but  abstracted  Septem- 
ber 19,  1850,)  is  on  file  with  his  accounts  for  the  third  quarter  1850. 
No  other  receipt  of  yours  appears  during  the  second,  third,  and 
fourth  quarters  1850. 

The  amount  acknowledged  due  the  United  States  by  Captain  Rey- 
nolds, per  his  account  current  second  quarter  1851,  was  $59,523  94. 

There  is  no  evidence  that  Major  Sibley  relieved  Captain  Reynolds 
in  July,  1851.  I  cannot,  therefore,  answer  your  third  and  fourth 
inquiries. 
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There  was  no  transfer  of  funds  between  Major  Sibley  and  Captain 
Reynolds  in  Jnly,  1851.  Between  the  2d  and  14th  August,  1851, 
Major  Sibley  transferred  to  Captain  Reynolds  $16,607  10,  and  on  the 
30th  October,  1851,  Captain  Reynolds  transferred  to  Major  Sibley 
the  sum  of  $80. 

The  foregoing  is  all  the  information  I  am  able  to  give  yon  on  the 
subject  of  your  inquiries. 

I  am,  sir,  your  obedient  servant, 

R.  J.  ATKINSON, 

Third  Auditor, 
Thomas  S.  J.  Johnson,  Esq., 

WcLshiTigton^  2>.  G. 


XXIV. 

A, — Additional  evidence  of  cLainvant. 

Treasury  Department, 
Third  AudiUyi^s  Office^  January  23,  1860. 

Sib:  In  reply  to  your  letter  as  to  the  time  the  accounts  of  Captain  A. 
W.  Reynolds  for  disbursements  as  assistant  quartermaster  in  New  Mex- 
ico were  received  at  this  oflBce  in  the  year  1852, 1  have  respectfully  to 
state  that  his  account  for  the  2d  quarter  1851  was  received  June 
29,  1852,  and  his  accounts  for  3d  and  4th  quarters  1851  were  received 
September  11,  1852.  It  does  not  appear  that  he  made  any  disburse- 
ments in  New  Mexico  after  the  4th  quarter  of  1851. 

In  reply  to  your  other  question,  I  have  to  state  that  it  does  not 
appear,  on  examination,  that  any  of  the  accounts  current  or  abstracts 
for  the  quarters  named  above  were  in  your  handwriting. 
Very  respectfully,  your  obedient  servant, 

R.  J.  ATKINSON,  Audit(yr. 
T.  S.  J.  Johnson,  Esq., 

Washington  City. 


B. 

Office  of  the  Solicitor  op  the  Treasury, 

September  18,  1855. 

Sir:  I  transmit  you,  enclosed,  a  copy  of  a  letter  from  the  Second 
Comptroller  of  the  Treasury,  dated  June  23, 1855,  transmitting  for  suit 
transcripts  of  the  accounts  of  Alexander  W.  Reynolds,  assistant  quar- 
termaster in  the  United  States  army.  Also  the  transcripts  of  said 
accounts,  which  accompanied  it,  duly  authenticated.  They  were 
settled  by  the  Second  Auditor  of  the  Treasury,  numbered  13,647, 
671,  736,^2,528,  2,716,  and  2,747,  and  result  in  showing  a  balance 
due  to  the  United  States,  on  this  series  of  accounts,  of  $3,402  63.     I 
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also  enclose  a  brief  prepared  for  your  use  by  the  Second  Auditor, 
which  furnishes  a  full  history  of  the  several  adjustments  above  men- 
tioned, and  ample  explanations  of  the  details.  These  papers  are 
enclosed  in  a  separate  package,  marked  A. 

I  also  transmit  herewith  a  copy  of  another  letter  from  the  Second 
Comptroller,  dated  September  17,  1855,  with  another  series  of 
accounts  of  said  Alexander  W.  Reynolds,  assistant  quartermaster, 
settled  and  adjusted  by  the  Third  Auditor  of  the  Treasury,  and  num- 
bered 2,444,  3,464,  7,606,  8,099,  9,197,  and  9, 250,  showing  a  balance 
due  the  United  States  on  this  series  of  accounts  of  $122,904  57.  I 
also  send  a  brief  prepared  by  Third  Auditor,  which  furnishes  a  his- 
tory of  these  several  adjustments,  and  refers  to  the  statement  of 
diflFerences  occurring  in  said  settlements  which  furnish  very  full 
explanations  of  all  the  items  which  have  been  suspended  or  disallowed, 
with  the  reasons  therefor.  These  papers  you  will  find  in  a  separate 
package  herewith,  marked  B. 

I  also  transmit,  enclosed,  a  copy  of  the  official  bond  of  Assistant 
Quartermaster  Reynolds,  dated  24th  September,  1847,  with  John 
Barnwell  and  Henry  E.  W.  Clark,  sureties;  penalty,  $10,000. 

These  accounts  are  very  voluminous.  So  much  so  that  I  find  it 
impossible,  in  the  compass  of  a  letter,  to  present  anything  like  a  sat- 
isfactory analysis  of  them.  This  is  not  deemed  important,  however. 
Indeed  all  necessity  for  it  is,  I  think,  susperseded  by  the  brief  of  the 
Second  Auditor  in  the  first  series  of  accounts  and  the  brief  and  very 
full  and  ample  statements  of  differences  which  accompany  the  several 
adjustments  of  the  second  series,  by  the  Third  Auditor.  I  remark, 
therefore,  generally,  that  you  will  find  from  the  several  adjustments 
that  Quartermaster  Reynolds  claims,  in  the  accounts  current  which 
he  has  rendered  to  the  accounting  officers,  that  he  owes  the  govern- 
ment nothing;  that  it  is,  indeed,  indebted  to  him  in  a  considerable 
amount  for  disbursements,  over  and  above  the  means  placed  in  his 
hands.  The  balance  against  him,  therefore,  is  produced  by  the  dis- 
allowance of  unauthorized  claims  for  credits  and  the  suspension  of 
others  on  defective  and  imperfect  vouchers,  embracing  about  one-half 
of  the  amount  claimed.  This  portion  of  the  accounts  will  necessarily 
require  very  close  examination;  but  you  will  find,  perhaps,  every 
needed  aid  in  its  investigation  by  the  statements  of  differences,  which 
state  the  reasons  for  the  disallowance  or  suspension  of  every  item. 
Should  it  be  necessary  or  useful  to  you,  however,  an  accounting  officer 
will  be  sent  on  to  go  over  the  accounts  with  you,  who  is  familiar  with 
every  portion  of  them,  and  take  on  with  him  any  or  all  of  the  original 
accounts  and  vouchers  that  you  may  deem  necessary,  and  also  to  go 
on  the  stand  as  a  witness  and  explain  them  to  the  court  and  jury. 
The  remainder  of  the  balance  charged  against  Captain  Reynolds  is 
made  up  of  property  belonging  to  the  United  States,  which  came  into 
his  possession  as  assistant  quartermaster,  which  he  has  failed  to 
account  for  as  required  by  law  and  the  rules  and  regulations  of  the 
army.  This  property  has  therefore  been  charged  to  him  by  the 
accounting  officers  at  its  money  value,  in  accordance  with  the  require- 
ments of  law  and  the  regulations  of  the  army,  for  reference  to  which 
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see  brief  of  the  Seoond  Auditor,  pages  5,  6.  7,  and  8,  where  the 
dates  and  titles  of  the  acts  of  Congress  requiring  it  are  given;  also 
the  numbers  and  dates  of  the  army  regulations  to  the  same  eiSfect. 

You  will  please  institute  the  proper  proceedings  in  this  case  with 
as  little  delay  as  possible.  Examine  the  accounts  carefully,  at  your 
earliest  convenience,  and  advise  the  Solicitor  of  whatever  you  may 
deem  necessary  to  prepare  it  for  trial.  Every  aid  which  it  is  possible 
for  him  to  render  you  here  will  be  promptly  afforded. 
Very  respectfully,  your  obedient  servant, 

B.  F.  PLEASANTS, 
Acting  Solicitor  of  the  Treasury. 
James  C.  Van  Dyke,  Esq., 

United  States  Attorney,  Philadelphia. 

Office  Solicitor  of  the  Treasury, 

December  14,  1859. 

The  foregoing  is  a  true  copy  of  the  original  on  file  in  this  office. 

B.  F.  PLEASANTS,  Chief  Clerk. 


Q. 

Eastern  District  of  Pennsylvania, 
District  Court  Clerics  Office,  November  14,  1855. 

Sir  :  The  following  suit  has  been  commenced  this  day  in  the  dis- 
trict court  of  the  United  States  for  the  eastern  district  of  Pennsyl- 
vania, in  which  the  United  States  are  a  party,  or  have  an  interest : 
Alexander  W.  Reynolds,  summons  case,  November  14,  1855. 
Very  respectfully,  your  obedient  servant, 

CHARLES  HEAZLETT, 

Per  Clerk  District  Court. 
The  SoLicrroR  of  the  Treasury. 

Office  Solicitor  of  the  Treasury,  December  14,  1859. 

The  foregoing  is  a  true  copy  of  the  original  on  file  in  this  office. 

B.  F.  PLEASANTS,  Chief  Clerk. 


D. 

Office  of  the  Solicitor  of  the  Treasury, 

July  24,  1857. 

Sir  :  I  received  on  yesterday  morning  three  letters  from  you  re- 
lating to  the  case  of  Captain  Reynolds  :  one  stating  that  the  referees 
had  decided  that  Captain  Reynolds  was  entitled  to  the  evidence  of 
certain  witnesses  who  were  in  the  service  of  the  War  Department, 
which  was  immediately  enclosed  to  the  Secretary  of  War,  with  re- 
quest to  give  such  orders  in  regard  to  their  attendance  as  should  be 
necessary.     The  letter  relating  to  the  account  settled  by  the  Second 
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Auditor,  and  that  relating  to  certain  letters  of  T.  S.  J.  Johnson,  re- 
specting items  in  the  account  settled  by  the  Third  Auditor,  were  re- 
ferred to  those  officers  respectively,  and  all  the  evidence  which  can 
be  obtained  from  them  will  be  sent  on  to  you  without  delay. 
Very  respectfully,  your  most  obedient  servant, 

P.  B.  STREETER,  Sdidtar. 
James  C.  VanDtkb,  Esq., 

United  States  Attorney^  Philadelphia, 

P.  S. — I  am  informed  by  the  Third  Auditor  that  he  forwarded  to  you 
yesterday  the  letters  of  Johnson,  according  to  your  request,  and  the 
Second  Auditor  informs  me  that  he  has  in  preparation  a  restatement 
of  the  account,  which,  with  copies  of  all  the  letters  to  Captain  Rey- 
nolds, informing  him  of  the  various  settlements  and  the  balances 
due,  will  be  ready  for  transmission  by  Tuesday  next. 

Oppicb  Solicitor  op  the  Treasury,  December  14,  1859. 

The  foregoing  is  a  true  copy  of  the  original  now  on  file  in  this  office. 

B.  P.  PLEASANTS,  Chi^  aerk. 


E. 

Treasury  DEPARXHEirr, 
Second  Avditor^a  Office^  August  13,  1857. 

Sir  :  A  credit  has  this  day  been  allowed  in  the  account  of  Captain 
A.  W.  Reynolds,  of  $138  41,  being  the  value  of  forty-seven  pairs  of 
wool  overalls  turned  over  by  him  to  Brevet  Major  W.  N.  Grier,  Ist 
dragoons,  in  the  first  quarter  of  1850.  This  is  one  of  the  items  em- 
braced in  the  extracts  from  Major  Grier' s  returns,  forwarded  to  you 
yesterday  for  the  use  of  Captain  Reynolds,  and  for  which  Captain 
R.  has  not  before  received  a  credit.  In  relation  to  the  other  articles 
contained  in  that  transcript,  I  would  state  that  Captain  Reynolds  is  not 
entitled  to  a  credit  for  the  forty-two  blankets  transferred  to  Major 
Grier  in  the  fourth  quarter  of  1849,  as  he  is  not  charged  with  any 
blankets  in  his  return  for  that  quarter.  For  the  sixteen  privates'" 
wool  jackets  and  thirty-six  pairs  stockings  issued  in  the  first  quarter 
of  1850,  he  received  a  corresponding  credit. 

I  enclose  herewith  a  letter  to   Captain  Reynolds,   which  you  will 
please  forward  to  him  through  the  United  States  attorney. 
Very  respectfully,  your  obedient  servant, 

T.  J.  D,  PULLER,  Second  Auditor. 

F.  B.  Strbeter,  Esq., 

Solicitor  of  the  Treasury. 

Office  Soucctor  of  the  Treasury,  Deoember  14,  1859. 

The  foregoing  is  a  true  copy  of  the  original  on  file  in  this  office. 

B.  F.  PLEASANTS,  Chuf  Ckrh. 
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P. 

District  court  of  the  eastern  district  of  Pennsylvania. 
United  States  of  Amebica  v8.  Alexander  W.  Reynolds. 

And  now,  September  fourth,  A.  D.  1857,  the  referees  named  in 
the  annexed  submission  having  met  on  the  22d  day  of  July,  1857, 
and  being  duly  and  severally  sworn  justly  and  equitably  to  try  all 
matters  at  variance  between  the  United  States  of  America  as  plaintiff, 
and  Alexander  W.  Reynolds,  late  assistant  quartermaster  United 
States  army,  as  defendant,  submitted  to  them  by  the  annexed  agree* 
ment  dated  the  22d  day  of  July,  1857,  and  being  in  session  up  to  the 
present  time,  and  having  heard  the  evidence  and  allegations  of  the 
parties,  plaintiff  and  defendant,  find  that  on  the  matters  and  questions 
submitted  to  us  on  the  transcript  from  the  office  of  the  Second  Au- 
ditor, there  is  a  balance  due  the  defendant  from  the  plaintiff  amount- 
ing to  nine  thousand  four  hundred  and  ninety-one  dollars  and  fifty-six 
cents,  ($9,491  56,)  and  that  on  the  matters  and  questions  submitted  to 
us  on  the  transcripts  from  the  office  of  the  Third  Auditor,  there  is  a 
balance  due  from  the  defendant  to  the  plaintiff  amounting  to  the  sum 
of  nine  thousand  and  sixty  dollars  and  ninety-three  cents,  ($9,060  93;) 
and  on  the  entire  account  submitted  to  us  we  award  in  favor  of  the 
defendant,  Alexander  W.  Reynolds,  the  sum  of  four  hundred  and 
thirty  dollars  and  sixty-three  cents,  ($430  63.) 

And  we  do  further  award  that  the  United  States  shall  pay  the  costs 
of  this  reference,  to  wit,  to  the  defendant,  such  legal  costs  as  upon 
taxation  of  bill  filed  shall  be  adjudged  by  the  district  court  of'  the 
United  States  for  the  eastern  district  of  Pennsylvania  to  be  proper 
and  just;  and  we  fix  the  cost  of  the  referees  at  the  sum  of  eight  dol- 
lars per  diem  each  for  the  number  of  days  we  were  in  session,  being 
thirty-nine  days,  making  the  sum  of  $312  to  each  referee. 

And  the  referees  do  further  report  that  upon  the  examination  of 
this  case  the  defendant  claimed  credit  upon  certain  vouchers  which 
had  not,  as  appeared,  been  at  any  time  submitted  to  the  proper  de- 
partment for  allowance,  and  objection  being  made,  on  the  part  of  the 
plaintiff,  to  our  considering  any  item  which  had  not  been  submitted 
in  the  sheets  of  difference,  or  connected  with  such  items,  we  declined 
passing  on  such  vouchers.  The  defendant  also  submitted  to  the 
referees  and  claimed  credit  for  the  amount  of  his  pay  as  assistant 
quartermaster  prior  to  his  being  suspended,  and  as  an  officer  since 
that  time,  which  the  referees  declined  to  entertain,  whereupon  the 
defendant  withdrew  the  said  claims,  reserving  to  himself  the  right 
to  present  the  same  to  the  proper  department  and  to  Congress  for 
adjustment. 

Witness  our  hands  and  seals  this  fourth  day  of  September,  A.  D. 
1857. 


B.  J.  MATHEWS. 
CHAS.  J.  BIDDLB. 
RUSH  VAN  DYKE. 


L.  S. 
L.  B. 
Im  B. 
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Office  Solicitoe  op  the  Treasury, 

December  14,  1859. 

The  foregoing  is  a  true  copy  of  the  original  on  file  in  this  office. 

B.  F.  PLEASANTS,  Chief  Clerk. 


H. 

Post  Office  Department, 
Contract  Office^  February  4,  1860. 

Sir  :  I  beg  to  say,  in  answer  to  the  inquiry  in  your  note  of  to- 
day, that  the  mails,  by  schedule  •  arrangement,  were  to  leave  Santa 
Fe,  coming  east,  on  the  1st  of  each  month,  and  arrive  at  Independ* 
«nce,  Mo.,  in  twenty-nine  days  thereafter.  This  was  prior  to  July, 
1651. 

Very  respectfully,  your  obedient  servant, 

WILLIAM  H.  DUNDAS, 
Second  Assistant  Postmaster  Creneral. 
T.  S.  J.  Johnson,  Esq.,  Washington,  D.  C. 


Extract. — I. 

St.  Louis,  Jvly  11,  1851. 

Dear  Sir  :  *  *  On  my  return  from  the  upper  country,   a  few  days 
aince,  I  found  on  my  desk  your  favor  of  the  Ist  June,  covering  draft 
on  Colonel  Swords  for  $800,  which  has  been  paid. 
.    *  *  Your  obedient  servant, 

•**JOHN  SIMONDS. 
''Thos.  S.  J.  Johnson,  Esq.,  Santa  FV^ 

Admitted  to  be  a  true  extract. 

J.  D.  McPHERSON, 

Deputy  Solicitor. 


XXV. 

COURT  OF  CLAIMS. 

Thomas  S.  J.  Johnson  vs.  The  United  States. 

February  8,  1860. 

On  motion  of  the  claimant  and  the  solicitor,  the  court  made  the  fol- 
lowing order  in  this  case  : 

To  the  Hon.  The  Secretary  of  War: 

You  are  hereby  requested  to  furnish  to  this  court,  to  be  used  as 
evidence  in  the  above  case,  certified  copies  of  the  *  *monthl3^  summary 
statements''  of  Captain  A.  W.  Reynolds,  assistant  quartermaster 
United  States  army,  for  the  months  of  April  and  May,  1851.  Also, 
any  information  tending  to  show  whether  the  United  States  were  ac- 
tually indebted  to  Captain  Reynolds  at  any  time  during  those  months, 
or  whether  the  indebtedness  which  may  appear  was  apparent  only, 
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and  caused  by  the  mode  of  stating  the  accounts,   or  in  some  other 
mode. 

That  the  quartermaster  general  also  state  when  and  where  the 
said  returns  were  placed  in  the  post  office,  or  in  the  hands  of  a  mes- 
senger, for  transmission  to  the  department,  and  when  they  were  re- 
ceived at  the  department.  Together  with  any  other  information  in 
your  department  tending  to  elucidate  said  claim. 

SxVMUEL  H.  HUNTINGTON, 

Chief  Clerk. 


War  Department,  February  17,  1860. 

Sir  :  In  compliance  with  the  order  of  the  Court  of  Claims,  trans- 
mitted with  your  letter  of  the  8th  instant,  I  have  the  honor  to  trans- 
mit herewith  a  report  of  the  quartermaster  general  and  certified  copies 
of  the  accounts  of  Captain  A.  W.  Reynolds,  referred  to  in  the  order, 
being  the  only  information  in  possession  of  this  department  touching 
the  case  of  T.  S.  J.  Johnson  vs,  the  United  States. 
Very  respectfully,  your  obedient  servant, 

JOHN  B.  ¥LOYD, Secretary  of  War. 

Samuel  H.  Huntington,  Esq., 

Chief  Clerk  Court  of  Claims. 


Quartermaster  General's  Office, 

Washington  City,  Fehruaryl^,  18G0. 

Sir  :  In  compliance  with  the  order  of  the  Court  of  Claims  of  the 
8th  instant,  referred  by  you  to  this  office,  I  have  the  honor  to  enclose 
herewith  copies  of  the  monthly  summary  statements  of  Captain  A.  W, 
Reynolds,  assistant  quartermaster  of  the  United  States  army,  for  the 
months  of  April  and  May,  1851,  and  to  state  that  although  Captain  Rey- 
nolds claimed  a  balance  to  be  due  him  at  the  close  of  each  of  those 
months,  he  was  largely  indebted  to  the  United  States.  The  cause  of  this 
discrepancy  was  owing  to  his  having  failed  to  credit  the  United  States 
in  his  statements  with  the  government  funds  he  had  received  from 
diflFerent  sources,  and  for  which  he  was  accountable.  The  accounts 
of  Captain  Reynolds  for  disbursements  made  on  behalf  of  the  United 
States  during  the  second  quarter  of  1851  were  made  out  in  this  city, 
and  were  received  at  this  office  on  the  15th  of  March,  1852,  but  how 
they  were  received,  whether  through  the  post  office  or  by  the  hands 
of  a  messenger,  is  not  known.  Not  having  the  claim  of  T.  S.  J.  John- 
son versus  the  United  States  in  this  office,  or  knowing  its  precise 
nature,  no  information  can  be  given  to  elucidate  it.  The  papers  are 
returned. 

Very  respectfully,  your  obedient  servant, 

TH.  S.  JESUP, 
Quartermaster  General. 
Hon.  John  B.  Floyd, 

Secretary  of  War,   Washington,  D.  C. 

Rep.  C.  C.  284 5 
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Be  it  known  that  Thomas  Sidney  Jesnp,  who  hath  signed  the  cer- 
tificates attached  to  the  two  papers  preceding,  is  quartermaster  gene- 
ral of  the  army  of  the  United  States,  in  charge  of  the  quartermaster 
general's  office,  and  that  to  all  his  acts  and  attestations  as  such  full 
faith  and  credit  are  due  and  ought  to  be  given. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  caused  the 
seal  of  the  Department  of  War  to  be  affixed  at  Washington, 
this  seventeenth  day  of  February,  in  the  year  of  our  Lord 
[SEAL.]     one  thousand  eight  hundred  and  sixty,  and  of  the  independ- 
ence of  the  United  States  of  America  the  eighty-fourth, 

JOHN  B.  FLOYD, 

Secretary  of  War. 


XXVL 

IN  THE  COURT  OF  CLAIBiS. 

March  1,  1860. 
Thomas  S.  J.  Johnson  vs.  The  UNrrsD  States. 

On  motion  of  the  claimant,  the  court  made  the  following  order  in 
tthis  case  : 

To  the  honoraUe  the  Secreiary  of  War : 

You  are  hereby  requested  to  furnish  to  this  court,  to  be  used  as 

evidence  in  the  above  case,  the  dates  of  which  the  monthly  summary 

statements  of  Captain  A.  W.  Reynolds  for  April  and  May,  1851,  were 

.received  at  the   quartermaster  general's  office,  together  with  any 

•  other  information  in  your  department  tending  to  elucidate  said  claim. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk. 


War  Department,  March  6,  1860. 

^IR  :  In  compliance  with  the  order  of  the  Court  of  Claims,  in  the 
•  case  of  Thomas  S.  J.  Johnson  vs.  The  United  States,  transmitted  with 
your  .letter  of  the  1st  instant,  I  have  the  honor  to  state  that  the 
.monthly  statements  of  Captain  A.  W.  Reynolds  for  April  and  May, 
'1851,  were  received  at  the  quartermaster  general's  office  on  the  8th 
of  August  of  that  year,  with  a  letter  transmitting  the  same,  dated 
the  24th  June,  1851. 

Very  respectfully,  your  obedient  servant, 

JOHN  B.  FLOYD, 

Secretary  of  War. 
Edgar  M.  Garnett,  Esq., 

Assistant  Clerk  of  the  Court  of  Claims, 
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IN  THE  COURT  OF  CLAIMS. 

Thomas  S.  J.  Johnson  vs.  The  United  States. 

Testimony  of  J,  H.  Peters,  esq,  ^  for  the  claimani,  taken  before  Edmund 
F.  Brotvn,  commiaaumerfor  the  District  of  Columbia. 

District  op  Columbia, 

County  of  Washington,  ss : 

On  the  nineteenth  day  of  December,  A.  D.  eighteen  hundred  and 
sixty,  personally  came  John  Henry  Peters,  esq.,  the  witness  within 
named,  and  after  having  been  first  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  the  questions  contained  in  the 
within  deposition  were  written  down  by  the  commissioner,  and  then 
proposed  by  him  to  the  witness;  and  the  answers  thereto  were  written 
down  by  the  commissioner  in  the  presence  of  the  witness,  who  then 
subscribed  the  deposition  in  the  presence  of  the  commissioner. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object. 

,  EDMUND  P.  BROWN, 

'-  '    *-'  Commissioner  of  the  Court  of  Claims. 

Fees  of  vntness. 
Attendance  one  day,  at  $1  50  per  day $1  50 


Commissioner's  fees. 

For  taking  testimony,  5  pages,  1, 100  words,  at  20  cts.  per  100       $2  20 

For  administering  oath 10 

For  half  day  per  diem  attendance  at  solicitor's  office,  at  $3*         1  50 

3  80 


The  deposition  of  J.  H.  Peters,  esq.,  taken  at  the  request  of 
Thomas  S.  J.  Johnson,  the  claimant,  before  Edmund  P.  Brown,  com- 
missioner for  the  District  of  Columbia,  at  the  solicitor's  office  of 
the  Court  of  Claims,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States  now  pending  in  the  Court  of  Claims,  in 
the  name  of  Thomas  S.  J.  Johnson  vs.  United  States. 

First  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry  ;  and  whether,  and  in  what 
degree,  you  are  related  to  the  claimant  ? 

Answer.  My  name  is  John  Henry  Peters  ;  my  occupation  an  attor- 
ney; my  age  is  forty-five  years;  my  residence,  the  past  year,  Wash- 
ington city  and  New  York.  I  have  no  interest,  direct  or  indirect,  in 
the  claim  which  is  the  subject  of  inquiry;  and  am  in  no  degree  related 
to  the  claimant. 

1st  interrogatory  by  the  claimant.  Do  you  know  Captain  A.  W. 
Reynolds,  now,  or  late  assistant  quartermaster  in  the  United  States 
army  ;  and  if  yea,  how  long  have  you  known  him  ? 
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Answer.  I  have  known  him  since  1852. 

2d  interrogatory.  Do  you  know  his  handwriting  ?  If  yea,  by  what 
means  did  you  become  acquainted  with  it? 

Answer.  I  do  know  his  handwriting.  I  have  seen  him  write  fre- 
quently, and  have  received  letters  from  him. 

3d  interrogatory.  Look  at  the  receipt  and  certificate  now  shown 
you,  dated  July  1,  1851,  for  five  thousand  eight  hundred  and  fifty- 
nine  dollars  and  eighty-six  cents,  and  say  whether  the  signature 
thereto  is  in  the  handwriting  of  Captain  Reynolds  ? 

Answer.  The  signature  is  his.  The  body  of  the  receipt  is  in  Mr. 
Johnson's  handwriting. 

[The  receipt  above  referred  to  is  on  file  with  this  claim,  attached 
to  the  deposition  of  Walter  H.  S.  Taylor. 

E.  P.  B.,  Commissioner. 

4th  interrogatory.  Did  you  or  not  ever  present  the  said  certificate, 
now  the  basis  of  this  suit,  to  Captain  Reynolds  ?  If  yea,  what  wa» 
his  reply  ? 

Answer.  I  presented  it  to  Captain  Reynolds,  first  in  the  summer 
of  1855,  as  the  attorney  of  Mr.  Johnson,  for  the  purpose  of  its  being 
taken  up  in  his  accounts  with  the  government,  or  being  paid  by  him. 
He  replied  that  he  had  then  some  difiiculty  in  making  his  accounts 
out  to  the  satisfaction  of  the  War  Department,  and  begged  me  to  wait 
until  he  had  got  his  accounts  straightened  out,  and  asked  me  not  to 
push  the  matter.  I  consented  to  do  so,  after  consulting  Mr.  Johnson, 
who  agreed  to  wait.  Subsequent  to  that,  I  think  in  1857,  during  the 
pendency  of  the  arbitration  between  the  United  States  and  Captain 
Reynolds,  in  Philadelphia,  was  the  last  time  I  conferred  with  Captain 
Reynolds  on  the  subject.  I  had  returned  the  receipt  to  Mr.  Johnson. 
Between  the  time  I  received  the  receipt,  in  1855,  and  the  time  I  re- 
turned it  to  Mr.  Johnson,  Captain  Reynolds  invariably  admitted  it  to 
be  his  signature,  and  asked  delay  invariably  until  his  accounts  could 
be  straightened  with  the  War  Department.  He  admitted  that  the 
sum  was  due  by  his  department. 

Cross-examination  by  the  deputy  solicitor. 

1st  cross-interrogatory.  Do  you  mean  that  you  spoke  with  Captain 
Reynolds  frequently  upcm  the  subject  during  the  time  that  the  receipt 
was  in  your  possession?     If  so,  how  often,  and  when  and  where? 

Answer.  I  did  speak  with  him  frequently  upon  the  subject.  I  can- 
not say  how  often  ;  I  should  say  at  least  thirty  times,  in  Washington 
city,  in  Philadelphia,  and  in  New  York. 

2d  cross-interregatory.  Can  you  give  "the  date  of  any  one  of  those 
interviews  ? 

Answer.  Not  the  days  of  the  month. 

3d  cross-interrogatory.  Can  you  give  the  date  more  precisely  than 
you  have  done  ? 

Answer.  No,  sir ;  I  was  frequently  at  Captain  Reynolds's  rooms 
while  he  was  having  his  accounts  made  out,  and  this  receipt  and  the 
claim  was  f  subject  of  conversation.     He  was  very  anxious  that  Mr. 
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Johnson  and  myself  should  not  push  it,  and  said  it  would  embarrass 
the  settlement  of  his  accounts  if  we  did  push  it. 

4th  cross-interrogatory.  What  did  you  understand  from  Captain 
Reynolds  was  the  nature  of  the  transaction  in  which  the  receipt  was 
given?     Was  it  for  money,  for  goods,  or  for  debt? 

Answer.  Captain  Reynolds  said  it  was  lor  supplies  furnished  his 
department ;  lumber  and  coal  principally,  I  think. 

6th  cross-interrogatory.  What  provision  did  you  understand  Cap- 
tain Reynolds  intended  to  make  for  that  claim  if  Mr.  Johnson  would 
forbear  to  push  it  until  after  his  accounts  were  settled  at  the  treas- 
ury ? 

Answer.  He  said  that  upon  a  proper  adjustment  of  his  accounts 
there  would  be  a  balance  due  him,  and  out  of  that  he  would  pay  this 
claim.  He  then  expected  to  take  up  that  receipt  in  his  accounts 
with  the  department. 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  of  any 
other  matter  relative  to  the  claim  in  question  ?    If  you  do,  state  it. 

Answer.  No,  sir. 

J.  H.  PETERS. 

Sworn  to  and  subscribed  before  me  this  19th  day  of  December, 
1860. 

EDMUND  F.  BROWN, 

Commissioner. 


IN  THE  COURT  OF  CLAIMS. 

Thomas  S.  J.  Johnson  vs.  The  United  States. 

Brief  of  the  plaintiff. 

This  claim  accrued  under  an  open  account  for  lumber  and  coal 
furnished  and  delivered  by  the  plaintiff,  by  agreement,  to  Captain  A. 
W.Reynolds,  assistant  quartermaster  United  States  army,  for  account 
and  use  of  the  United  States,  the  vouchers  for  the  same  being  made 
in  the  names  of  his  agents,  J.  W.  Polger  and  Jesus  G.  Abreu,  with 
a  single  exception,  when  the  voucher  was  made  in  his  own  name. — 
(See  auditor's  statement,  Rec,  page  71;  affidavit  of  J.  B.  Wood, 
page  15,  Rec. ;  and  ans.  of  J.  S.  Pollard  to  2d  cross-int.,  page  46, 
Bee.) 

This  account  commenced  on  the  9th  day  of  October,  1849,  and  was 
closed  on  the  10th  day  of  June,  1851,  by  the  rendition  of  the  last 
voucher. — (See  Vos.  Nos.  53  and  77,  pages  72  and  88  of  Record.) 

Particular  payments  on  the  vouchers  of  purchase  were  from  time  to 
time  made  to  the  plaintiff  by  Captain  Reynolds,  but  none  of  them  were 
paid  in  full  except  voucher  No.  62.  A.  The  last  of  the  vouchers,  77 
A,  was  rendered  on  the  10th  day  of  June,  1851 ;  but  the  settlement  did 
not  take  place  until  some  twenty  days  thereafter,  when  there  was  a 
balance  ascertained  to  be  due  the  plaintiff  of  |5, 859  86,  for  which,  in 
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lieu  of  the  money,  he  was  induced  to  receive  the  official  receipt  of 
Captain  A.  W.  Reynolds  as  an  acknowledgment  or  certificate  that 
the  said  debt  was  due  to  the  plaintiff  by  the  United  States,  the  receipt 
to  be  subsequently  taken  up  by  Captain  Reynolds  in  bis  official 
accounts  and  paid. — (See  receipt,  page  66,  and  testimony  of  J.  S. 
Pollard,  page  34,  Record.)  The  receipt  was  not  taken  up  by  Captain 
Reynolds,  as  agreed;  he  neglected  or  refused  so  to  do,  although 
repeatedl}^  requested  by  the  plaintiff,  verbally,  in  writing,  and  by 
attorney. — (See  aff.  of  Hon.  J.  M.  Gallegos,  page  13;  Exhibit  A, 
page  47,  and  testimony  of  J.  S.  Pollard,  page  32  of  record.) 

By  the  neglect  or  refusal  of  the  said  Reynolds  to  take  up  this  receipt 
in  his  accounts  with  the  Treasury  Department  the  plaintiff  was  pre- 
cluded the  right  to  appeal  to  that  department,  as  advised  by  his 
attorney,  inasmuch  as  through  the  neglect  of  this  officer  that 
department  was  left  without  data  upon  which  to  lawfully  act. — (See 
petition,  page  6,  Rec.)  The  plaintiff,  as  subsequently  further  advised 
by  attorneys,  had  no  remedy  but  by  appeal  to  the  Congress  or  to  the 
Court  of  Claims.  Acting  on  this  advice,  he  applied  to  Congress  in 
February,  1856. — (See  petition,  pages  6  and  8,  Rec.)  On  the  14th  day 
of  March,  1856,  the  qommittee  was  discharged  and  the  claim  referred 
to  the  Court  of  Claims. — (See  Rec,  page  9.)  About  the  14th  day  of 
August,  1856,  upon  the  further  advice  of  his  attorneys,  the  plaintiff 
addressed  a  protest  to  the  honorable  Secretary  of  the  Treasury. — (See 
Rec,  pages  18,  19,  and  20.) 

The  Third  Auditor  incorrectly  states  that  the  plaintiff  was  engaged 
with  Captain  Reynolds  in  1852,  during  the  entire  period  occupied  in 
making  up  or  rendering  and  settling  his  accounts. — (See  Rec,  page  24.) 
The  facts  are  that  the  plaintiff  was  not  in  the  public  employment  longer 
than  ''until  the  spring  of  1852,''  and  since  that  time  he  has  not  been 
so  employed. — (See  certificate  of  Captain  Reynolds,  page  97,  Rec) 
The  cash  accounts  of  that  officer,  made  up  and  rendered  in  1852,  for 
previous  purchases  in  New  Mexico,  were  iiot  made  up  by  the  plaintiff, 
nor  were  they  sent  to  the  treasury  until  after  the  plaintiff's  connexion 
with  the  quartermaster' s  department  had  ceased.  The  plaintiff  left  the 
department  early  in  the  spring  of  1852,  and  the  first  accounts  of  Gap- 
tain  Reynolds  were  not  received  at  the  treasury  until  the  29th  day  of 
June,  1852,  nor  the  last  of  them  until  the  11th  day  of  September, 
1852. — (See  Third  Auditor's  letter  of  January  23,  1860,  appended, 
A.) 

The  plaintiff,  when  satisfied  that  his  receipt  was  not  and  would  not 
be  taken  up  by  Captain  Reynolds  in  his  accounts,  to  guard  and 
secure  the  government  against  a  double  payment,  (see  protest, 
page  20,  Rec,)  though  not  legally  bound  to  protest  at  all,  did 
protest — not  against  the  allowance  of  the  vouchers  specifically — but 
against  the  allowance  of  the  amount  acknowledged  to  be  due  to  him 
and  of  the  interest  thereon. — (See  protest,  page  19,  Rec)  The 
plainti^'  having  left  the  public  service  in  the  spring  of  1852,  was 
subsequently  totally  unconnected  with  the  settlement  of  Captain  Rey- 
nolds's  accounts,  (see  certificate,  page  97,  Rec,)  except  on  two  occa- 
sions, in  explanation  of  vouchers  than  disallowed,  (see  statements, 
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pages  95,  96,  and  97,  Rec.,)  among  them  beingvoucherNo.  62,  which 
had  been  paid  in  full. 

The  plaintiff  did  not  state  in  his  protest  the  names  of  his  agents,  for 
thc^reason  assigned  in  his  letter  to  the  Secretary  of  the  Treasury. — (See 
letter,  pages  92  and  and  93,  Rec.)  The  investigation  asked  was  not 
had,  nor  did  he  obtain  access  to  the  files  of  the  department  as  sought; 
he  could  notf  consequently,  designate  more  specifically  his  agents  and 
the  numbers  and  dates  of  the  vouchers  until  favored  with  the  Third 
Auditor's  statement  of  March  15,  1858. — (See  statement,  page  71, 
Rec.) 

It  was  ihe  duty  of  Captain  Reynolds  to  have  taken  this  receipt  to 
the  plaintifif  in  his  accodnts,  and  also  to  have  specified  therein  as  not 
paid  for  the  quantities  of  the  coal  and  lumber,  equalling  in  value  the 
receipt  or  certificate  of  the  debt. — (See  form  15  D  of  Qr.  Mr.  Dep't.) 

The  neglect  or  refusal  of  the  quartermaster  to  take  up  the  receipt, 
as  due  to  the  plaintiff,  and  the  property,  as  unpaid  for,  can  in  nowise 
prejudice  the  plaintiff  s  claim,  who  is  secured  just  compensation  by 
the  Constitution. — (See  Amendments  to  the  Constitution  of  the  United 
States,  art.  5.) 

Voucher  77  A,  (the  only  voucher  made  in  the  name  of  the  plaintiff,) 
for  lumber,  $125  58,  was  credited  to  Captain  Reynolds  in  the  settlement 
of  March  21,  1853,  and  confirmed  by  the  Second  Comptroller.  All  the 
vouchers  for  coal  and  lumber,  signed  by  the  plaintiff's  agent,  J.  W. 
Folger,  were  also  confirmed  in  said  settlement. — (See  Third  Auditor's 
letter,  p.  57,  Rec.)  This  settlement  was  broken  up  and  a  resettlement 
of  the  same  and  other  accounts  was  made  in  September,  1854,  by  which 
one  of  them,  voucher  77  A,  was  disaUowed,  it  being  one  of  the  vouchers 
under  which  the  balance  due  the  plaintiff  accrued. — (See  Third 
Auditor's  letter,  page  23,  Rec.)  Another  settlement  of  Captain 
Reynolds's  accounts  was  made  August  13,  1853,  in  which,  among 
other  vouchers,  that  signed  by  the  plaintiff's  agent,  Jesus  6.  Abreu, 
voucher  62  A,  $1,829,  was  disallowed, — (See  Rec,  pages  95,  96, 
and  97.)  In  still  another  settlement  of  Captain  Reynolds's  accounts, 
(the  fourth,)  and  the  third  in  which  the  plaintiff's  same  voucher,  77 
A  among  others,  was  passed  upon  and  re-aUotoed,  and  the  credits  con* 
firmed  by  the  Second  Comptroller,  in  March,  1855. — (See  Auditor's 
letter,  page  23.)  Thus  we  find  a  portion  of  the  debt  under  which 
the  claim  of  the  plaintiff  accrues,  undergoing  three  separate  and  dis* 
tinct  settlements  in  the  course  of  two  years,  being  first  aUotved  in  March, 
1853  ;  2d,  disaUotced  in  September,  1854  ;  and  3d,  reaUowed  in  March, 
1855. 

On  the  28th  day  of  August,  1855,  another  restatement  or  settle- 
ment of  Captain  Reynolds's  accounts  was  made  and  approved  by  the 
Second  Comptroller,  and  a  copy  thereof  sent  by  him  on  the  17th  day 
of  September,  1855,  to  the  Solicitor  of  the  Treasury,  who  transmitted 
the  same,  on  the  day  following,  to  the  United  States  district  attorney 
at  Philadelphia.  Suit  on  this  settlement  was  brought  against  Captain 
Reynolds  on  the  14th  day  of  November,  1855. — (See  letter  of-  the 
Solicitor  of  the  Treasury,  September  18,  1865,  and  report  of  clerk 
of  court  appended,  marked  B  and  C.) 
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The  protest  and  letters  of  the  plaiutiff  on  the  subject  of  this  claim 
were  sent  by  the  Treasury  Department  on  the  20th  day  of  July, 
1857,  to  J.  C.  Van  Dyke,  United  States  district  attorney,  to  be  used 
in  an  action  at  law  between  The  United  States  vs.  A.  W.  ReynoMs, 
late  captain,  &c. — (See  Third  Auditor^s  letter,  September  12,  1857, 
Rec,  page  25,  and  letter  of  Solicitor  of  the  Treasury,  July  24, 
1857,  appended,  marked  D.)  But  there  was,  after  the  institution  of 
the  suit  against  Reynolds,  and  while  the  referees  were  in  session, 
still  another  reopening  and  restatement  of  his  accounts,  when  a  credit 
of  $138  41  was  allowed  to  him,  viz  :  August  13,  1857. — (See  letter 
of  Second  Auditor,  August  13,  1857,  appended,  marked  E.)  The 
referees  met  on  July  22,  1857,  and  on  th8  4th  day  of  September, 
1857,  made  an  award  in  favor  of  Reynolds. — (See  award,  appended, 
marked  F.) 

Interrogatories  5  and  6  and  answer,  page  103,  Record: 
The  answer  to  this  last.  No.  6.  is  not  sustained  by  any  other  part 
of  the  record.     The  facts,  if  as  stated,  should  have  been  shown,  as 
called  for  by  the  solicitor's  9th  interrogatory. — (Page  104,  Record.) 
Pour  days  were  allowed  the  witness  to  examine  his  accounts  in  treabury, 
and  to  state  the  facts  or  the  balances  exhibited  by  them. — (See  state- 
ment of  commissioner.  Record,  page  104.)     The  only  papers  on  this 
subject  which  the  plaintiff  has  had  an  opportunity  of  seeing  are  the 
monthly  summary  statements  of  Captain  Reynolds  for  April  and  May, 
1821,  appended,  marked  G. — (See  also  Exhibit  E,  page  140,  Record  ; 
Quartermaster  General's  letter,  marked  K,  appended.) 
Interrogatory  10  and  answer,  page  105,  Record: 
In  reply  to  this  answer,   (see  Exhibit  E,  page  104,  Record.)  it  ap- 
pears that   ^' there  was  no  transfer  of  funds  between  Major  Sibley  and 
Captain  Reynolds  in  July,  1851." — (See  also  answer  to  9th  interrog- 
atory, page  105,  and  to  2d  cross-interrogatory,  page  120,  Record.) 
Interrogatories  17  and  18  and  answers,  pages  107  and  108,  Record: 
(See  answer  to  4th  cross-interrogatory,  page  121,  Record;  answer 
to  23d  interrogatory,   page  109  ;  to   17th  cross-interrogatory,   page 
127  ;  affidavit  of  J.  M.  Gallegos,  pages  12  and  13  ;  plaintiff's  letter, 
exhibit  A,  page  47  ;  answers  of  J.  S.  Pollard  to  4th  and  5th  cross- 
interrogatories,   pages  46  and  47  ;  letter  of  Captain  Reynolds,  page 
66  ;  testimony  of  J.  S.  Pollard,  page  32 ;  answer  to  8th  interrogatory, 
page  41  ;  answer  to  2d  cross-interrogatory,  pages  45  and  46  ;  answer 
to  14th  cross-interrogatory,  page  126  ;  answer  to  21st  interrogatory, 
page  108 ;  answer  to  17th  interrogatory,  page  107  ;  answer  to  13th 
cross- interrogatory,  page  125,  and  Third  Auditor's  statement,  page 
71,  all  of  Record.) 
Interrogatory  No.  21  and  answer,  page  108,  Record: 
In  reply,  see  5th  cross-interrogatory,  pages  121  and  122,  Record. 
This  cuts  off  the  inference  to  be  drawn  from  Captain  Reynolds's  an- 
swer to  the  21st  interrogatory,  that  he  bought  lumber  from  the  Aug- 
ney  mill.     There  is  no  evidence  that  a  single  stick  was  furnished 
from  the  Augney  mill,   but  the  reverse  ;  and  the  admission  that  the 
principal  part  of  the  lumber  purchased  by  Captain  Reynolds  was 
from  the  plainti£Ps  mill   is  important.     In  view  of  this,  see  Third 
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Auditor's  statement,  page  71,  Record.  It  is  also  to  be  observed 
that,  of  all  the  lumber  bought  by  Oaptain  Reynolds  from  the  plain* 
tiflF,  there  is  but  one  voucher  in  his  own  name. — (See  voucher  No. 
77,  page  88  of  Record.) 

Interrogatories  25  and  26  and  answers,  page  110,  Record: 

The  statements  of  the  witness  in  answer  to  these  questions  do  not 
appear  to  be  sustained  by  circumstantial  or  other  evidence.  In  reply, 
the  plaintiff  refers  to  the  answer  to  the  iSth  cross-interrogatory ;  see 
page  127,  Rec.  ;  affidavit  of  J.  M.  Oallegos,  pages  12  and  13,  Rec.  ; 
letter  of  plaintiffs  to  Gapt.  R.,  Dec.  19,  1855,  marked  exhibit  A, 
page  47 ;  letter  of  Captain  Reynolds,  December  30,  1855,  page  66  ; 
testimony  of  J.  S.  Pollard,  pages  32  and  34,  and  his  answer  to  8th 
cross-interrogatory,  page  41  ;  testimony  of  W.  H.  S.  Taylor,  page  63  ; 
answer  of  Captain  Reynolds  to  cross-interrogatories  Nos.  21  and  22, 
page  129  ;  letter  of  quartermaster  general,  page  67;  Captain  Rey- 
nolds's answer  to  47th  interrogatory,  page  116,  and  the  answer  to  the 
Ist  interrogatory  by  the  commissioner,  page  100 ;  all  of  the  Record. 

Interrogatories  Nos.  31  and  32  and  answers,  page  112,  Record: 

In  reply  to  the  answers,  see  affidavit  of  J.  M.  Gallegos,  pages  12 
and  13  ;  Exhibit  A,  page  47  ;  letter  of  Reynolds,  page  66,  and  testi- 
mony of  J.  S.  Pollard,  pages  32  and  34,  Record. 

Interrogatory  34  and  answer,  page  112. 

In  reply  to  this  answer,  see  answer  to  18th  cross-interrogatory, 
pages  127  and  128,  and  51st  interrogatory  and  answer,  pages  117 
and  118. 

Interrogatory  37,  page  113: 

This  answer  seems  to  convey  that  the  plaintiff  was  engaged  in 
aiding  the  witness  ofier  the  beginning  of  spring  in  1852,  and  is  not 
correct. — (See  the  certificate  of  Reynolds,  page  97,  Record,  and  the 
letter  of  Third  Auditor  of  January  23,  1860,  appended,  marked  A.) 

Interrogatory  46  and  answer,  pages  115  and  116,  Record  : 
.  Nothing  in  the  plaintiff's  letter  referred  to  is  at  all  inconsistent 
with  his  demand  on  presenting  the  receipt  to  Captain  Reynolds  a  few 
days  previous. — (See  affidavit  of  J.  M.  Gallegos,  pages  12  and  13,  and 
Exhibit  A,  page  47,  Record.)  And  there  is  nothing  whatever  in  the 
reply  of  Captain  Reynolds  to  show  that  it  was  not  a  reply,  or  not  in- 
tended to  be  a  reply,  to  said  letter  of  the  plaintiff. — (See  Captain  Rey- 
nolds's letter,  page  66,  and  the  answer  of  J.  S.  Pollard  to  the  4th 
cross-interrogatory,  page  46  of  Record.) 

Interrogatory  47  and  answer,  page  116,  Record: 

It  is  simply  proposed  by  this  answer  of  the  witness  to  ignore  ver- 
bally, in  1859,  the  express  terms  of  his  written  statement  of  Decem- 
ber, 1855. — (See  his  letter  to  the  plaintiff  of  Dec.  20,  1855,  page — , 
Record.)  In  this  letter  he  refers  to  no  private  daims,  to  no  private 
transactions,  but  to  the  public  claims  of  the  plaintiff ;  to  his  cls^im 
^^ against  the  qvartermaster^ s  department.^' — (See  also  Exhibit  A,  page 
47  ;  answers  of  J.  S.  Pollard  to  cross-interrogatories  4  and  5,  pages 
46  and  47,  and  Captain  Reynolds's  answer  to  cross-interrogatory  No. 
12,  page  124  ;  all  of  Record.) 

Interrogatory  No.  60  and  answer,  page  117,  Record: 
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In  reply,  reference  is  had  to  affidavit  of  Hon.  J.  M.  Gallegos, 
pages  12  and  13;  exhibit  A,  pi^e  47;  letter  of  Captain  Reynolds, 
page  66,  and  to  the  testimony  of  J.  S.  Pollard,  pages  32  and  34;  all 
of  Record. 

Interrogatory  No.  5  and  answer,  pages  117  and  118,  Record  : 

In  reply,  refer  to  statement  of  commissioner,  page  117,  Record; 
answer  of  witness,  page  118,  Record  ;  letter  of  the  Second  Assistant 
Postmaster  General,  appended,  marked  H;  extract  of  a  letter  from 
John  Simonds,  appended,  marked  I;  answer  of  Captain  Reynolds  to 
18th  cross-interrogatory,  128,  Record;  see  also  affidavit  of  J.  M.  Gal- 
legos,  pages  12  and  13,  Record;  thatof  J.  B.  Wood,  page  15,  Record; 
testimony  of  J.  S.  Pollard,  pages  32  and  34,  Record;  answer  to  8th 
cross-interrogatory,  page  41,  Record;  exhibit  A,  page  47,  Record; 
answer  of  W.  H.  S.  Taylor  to  2d  interrogatory,  page  63  and  letter  of 
Captain  Reynolds,  page  66,  all  of  Record. 

The  coal  and  lumber  bought  by  Captain  Reynolds  from  the  plain- 
tiff, and  signed  for  by  himself  and  his  agents,  Folger  and  Abren, 
amounted  to  the  sum  of,  (see  Auditor's  statement,  page  71,  Record,) 
$14,190  84,  on  account  of  which  the  plaintiff  was  at  different  times 
paid,  including  the  amount  of  voucher  62  A  and  the  draft  lor  $800, 
the  sum  of  $8,330  98,  leaving,  on  the  settlement  of  July  1,  1861,  a 
balance  of  $5,859  86  due  to  him,  and  for  which  the  official  receipt  of 
that  date  was  given. 

The  accident  referred  to  in  the  plaintiff's  letter  of  September  18, 
1856,  (page  91,  Record,)  prevents  a  specification  of  the  exact  dates 
and  amounts  of  the  different  payments  made  him  on  account 

Interrogatories  Nos.  53,  55,  and  56  and  answers,  pages  118  and 
119,  Record: 

This  is  an  attempt  to  impeach  the  testimony  of  Mr.  Woods  (see 
pages  14  and  15,  Record)  and  his  character  for  truth  and  veracity. 
The  witness  evidently  has  no  good  will  for  Mr.  Wood,  and  the  effort 
has  proved  futile. — (See  answer  of  the  witness  to  the  20th  cross-inter- 
rogatory, page  128,  Record.)  His  other  answers  are  mere  supposi- 
tions and  assertions  of  personal  opinion  unsustained  by  fact  or 
knowledge. 

THOMAS  S.  J.  JOHNSON, 

Flaintiff. 


IN  THE  COURT  OF  CLAIMS. 

Thomas  S.  J.  Johnson  vs.  The  United  States. 

SOLICITOR'S  BRIEF. 

Claim  for  coal  and  lumber  sdd  and  ddivei'ed  to  the  United  Staiea  in  New 

Mexico  in  1851  and  previous  thereto. 

MATERIAL   AVERMENTS  IN  THE  PETITION. 

1.  That  he  sold  to  the  United  States  large  quantities  of  coal  and 
lumber  in  New  Mexico  for  the  use  of  the  United  States  troops  there, 
and  that  the  same  was  contracted  for  by  Captain  Reynolds,  an  assist- 
ant quartermaster,  who  was  authorized  to  contract  on  their  behalf. 
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2.  That  the  petitioner  settled  with  Captain  Reynolds  on  the  1st  of 
July,  1851,  when  it  was  ascertained  that  there  was  due  to  him  the 
sum  of  $5, 859  86,  for  which  said  Reynolds  gave  his  official  acknowl- 
edgment. 

3.  That  the  sum  has  never  been  paid,  although  he  has  frequently 
demanded  payment  of  said  Reynolds  and  the  authorities  at  Washing- 
ton, without  stating  of  whom  the  demand  was  ma<le. 

4.  Petitioner  demands  interest  at  the  rate  of  ten  per  cent.,  being 
the  rate  established  in  New  Mexico* 

IfATEBIAL  FACTS  AS  UNDERSTOOD   BT  THE    SOLICITOR. 

First.  Captain  Reynolds  was  assistant  quartermaster  in  New  Mexico 
in  1849,  1850,  1851,  and  a  portion  of  1852. 

Second.  That  the  claimant  was  his  confidential  and  trusted  clerk  at 
that  time  and  returned  from  there  to  Washington  with  him. 

Third,  There  is  no  evidence  that  claimaint  furnished  coal  and  lum- 
ber for  the  United  States  which  was  not  paid  for  and  receipted  at  the 
time. 

The  accounts  of  Captain  Reynolds  show  that  he  paid  claimant 
$125  58  on  the  10th  of  June,  1851,  for  lumber  which  he  stated  had 
been  bought  by  Captain  Easton. — (R.,  p.  88.) 

This  is  the  only  purchase  shown  to  have  been  made  of  the  claimant. 

Fourth,  All  the  accounts  for  coal  and  lumber  show  the  purchases 
to  have  been  of  other  persons,  whose  receipts,  signed  by  them,  are 
on  file  in  the  Third  Auditor's  office. — (R.,  pp.  71  to  89.) 

Fifth.  The  receipt  signed  by  Captain  Reynolds  is  not  proved  to 
have  been  given  for  coal  and  lumber  purchased  by  him  for  the  United 
States  of  the  claimant,  nor  is  there  any  legal  proof  that  it  was  given 
for  any  consideration  whatever.  Reynolds  in  his  evidence  (R.  p.  112) 
proves  none,  but  negatives  the  idea. 

Sixth,  The  body  of  that  paper  is  in  claimant's  handwriting. — (R., 

Seventh.  That  Captain  Reynolds,  while  in  New  Mexico,  sometimes 
signed  papers  presented  to  him  by  claimant  as  his  clerk  without  read- 
ing, and  occasionally  signed  papers  in  blank  and  left  with  his  clerks. 

Reynolds.  * '29th  interrogatory.  Were  you  accustomed  to  sign  official 
papers  prepared  by  the  claimant  without  reading  them  ? 

*'A.nswer.  I  have  no  doubt  I  have  done  so  fifty  times  in  my  inter- 
course with  him,  and  perhaps  a  hundred  times. 

'*30th  interrogatory.  Did  you  ever  sign  papers  in  blank  to  be  filled 
up  by  the  petitioner  or  other  clerks  ? 

'^Answer.  I  do  not  know  whether  I  did  to  the  petitioner  or  not.  I 
have  given  iny  name  on  pieces  of  paper  to  have  orders  issued  for  for- 
age, or  small  supplies,  on  several  occasions  during  the  service  in  New 
Mexico.  I  had  perfect  confidence  in  my  employes  that  they  would 
use  them  properly.'' — (R..  p.  111.) 

Eighth.   Captain  Reynolds's  accounts,  including  tie  receipts  of  Fol- 
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ger  and  Abreu,  were  finally  settled  at  the  Treasury  Department  in 
March,  1855. — (Acting  Auditor's  letter,  R.,  p.  53.) 

Ninth,  Claimant's  notice  to  the  department  of  his  claim  for  the 
$5,859  86  was  not  given  until  the  14th  of  August,  1856 — about  a 
year  and  five  months  after  Reynolds's  accounts  were  finally  settled. — 
(R.,  p.  — .) 

Tenth.  This  notice  did  not  specify  who  were  claimant's  agents,  nor 
what  particular  items  he  claimed  to  have  sold,  nor  what  receipts  had 
been  given  where  the  money  had  not  been  paid. — (See  claimant's 
letter,  p.  18  ;  Auditor's  letter,  R.,  p.  23.) 

Eleventh.  Claimant  was  clerk  for  Captain  Reynolds  and  was  paid 
by  the  government,  and  he  came  on  to  Washington  to  assist  him  in 
settling  his  accounts,  and  did  so  assist. 

Acting  Auditor.  *  *It  is  not  known  who  were  the  agents  to  whom  he 
(the  claimant)  refers,  and  it  cannot  therefore  be  ascertained.  Cap- 
tain Reynolds  has  obtained  a  credit  on  account  of  the  purchases 
he  (the  claimant)  describes,  upon  receipts  given  by  such  agents. 
He  was,  however,  employed  as  a  clerk  of  Captain  Reynolds  during 
the  entire  period  in  which  the  latter  was  disbursing  at  Santa  Fe, 
as  also  after  he  came  to  Washington,  in  1852,  for  the  purpose  of 
eJBTecting  a  settlement  of  his  accounts  ;  and  if,  as  he  professes  to  have 
understood,  a  credit  was  claimed  on  account  of  the  purchases  to 
which  he  alludes,  he  could  not,  it  is  inferred  from  his  position  as  Cap- 
tain Reynolds's  clerk,  .have  been  ignorant  of  the  fact,  and  that  was 
the  obviously  proper  time  to  have  taken  measures  to  prevent  the  al- 
lowance of  such  credits,  if  Captain  Reynolds  were  not  entitled  to 
them.  All  the  vouchers  rendered  by  him  for  purchases  of  coal 
and  lumber  have,  it  is  believed,  been  admitted  to  his  credit." — (R., 
p.  24-' 5.) 

Claimant  made  two  affidavits — one  in  March  and  the  other  in  Au- 
gust, 1853 — to  aid  Captain  Reynolds  in  securing  the  allowance  of 
various  items  of  his  accounts. — (R.,  pp.  95,  96.) 

In  both  these  affidavits  he  swears  that  Captain  Reynolds  had  paid  for 
a  large  portion  of  the  lumber,  which,  in  the  present  case,  he  contends 
has  not  been  paid  for,  and  for  which  he  himself  is  claiming  paymen 

In  his  letter  to  the  Secretary  of  the  Treasury  of  September  18, 
1856,  (Record,  p.  92,)  in  explanation  of  his  protest  of  August  14, 
1856,  (Record,  p.  18,)  he  specifies  the  lumber  delivered  by  Jesus 
Abreu  (Abren)  to  the  value  of  $1,829,  and  charged  in  voucher  62  A, 
4th  quarter,  1850,  as  part  of  the  lumber  for  which  he  claims  payment. 

This  specification  is  repeated  in  the  first  paragraph  of  his  brief  in 
this  cause. 

In  an  affidavit  made  March  28,  1853,  to  aid  in  the  allowance  at  the 
treasury  of  this  and  other  vouchers  presented  by  Captain  Reynolds, 
the  claimant  sw^ears  that  he  had  never  doubted  the  receipt  of  the  arti- 
cle nor  payment  of  the  money,  and  believed  the  amount  of  the  credit 
to  be  equitable  and  just. — (In  the  printed  record,  the  name  is  mis- 
printed Abren.) 

And  again,  in  his  affidavit,  made  for  the  same  purpose  August  13, 
1853,  he  swore,  in  reference  to  this  very  bill  of  lumber,  **  voucher  62, 
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Jeans  Abreu,  (misprinted  Abren,)  this  voucher  was  also  examined  by 
me,  as  before  stated,  and  found  to  be  correct.  I  know,  too,  the  amount 
to  have  been  paid." — (Record,  pp.  95,  96,  97.) 

Ttcdfth  Reynolds  did  not  know  that  Folger  was  an  agent  of  claim- 
ant, nor  is  the  fact  of  such  agency  proved. 

Reynolds.  '*I  did  not  understand  that  Folger  was  the  agent." — 
(R.,  p.  — .) 

Tliirteenth.  Both  claimant  and  Reynolds  have  treated  this  matter  as 
a  private  one  between  them,  and  not  as  a  claim  upon  the  government;' 
and  it  was  not  for  coal  and  lumber  supplied  to  the  troops,  and  at  first 
the  amount  was  not  claimed  to  be  due  on  a  note. 

In  1853  claimant  wrote  to  Reeves :  **Onthe  29th  of  May,  1852, 
there  being  some  arrears  of  pay  due  to  me,  and  it  not  being  then 
convenient  for  Captain  Reynolds  to  give  me  the  amount  in  cash, 
although  previously  drawn  by  him  for  that  purpose,  he  proposed  to 
pay  me  a  part  of  the  sum  by  a  negotiable  note,  which  he  accordingly 
drew  and  indorsed,  which  will  now  be  presented  to  you  for  payment."— 
(R.,  p.  31.) 

**Tbat  he  (Reynolds)  was  daily  expecting  a  settlement  of  his  ac- 
counts, when  a  balance  would  be  due  and  paid  to  him  by  the  treasury, 
and  that  he  certainly  would  take  it  up  before  leaving  town." — (Id,) 

*'The  captain  wrote  me  that  he  would  remit  me  moneys  from  New 
York;  but,  although  in  my  debt,  has  failed  to  do  so." — (Id.) 

The  claimant  withholds  all  the  letters  written  to  him  by  Reynolds 
except  one  dated  December  20,  1855,  in  which  he  says: 

*'  In  answer  to  your  letter  of  yesterday.  I  have  to  say  it  will  be  im- 
possible for  me  at  present  to  pay  any  claims  you  may  have  against 
the  quartermaster's  department,  but  will  cheerfully  take  up  any  and 
all  amounts  for  which  I  have  made  myself  responsible,  after  I  have  had 
a  final  settlement  of  my  accounts,  which  are  now  before  the  United 
States  district  courts  in  Philadelphia,  or  arrange  matters  by  which 
any  moneys  due  you  will  be  paid." — (R.,  p.  66.) 

Fourteenth.  Claimant  threatened  Reynolds, and  intimated  that  there 
was  something  at  the  bottom  of  their  transactions  that  would  not  bear 
exposure. 

On  the  12th  of  December,  1853,  claimant  wrote  to  Reeves: 

*'The  man  (his  name  is  not  given)  is  highly  and  justly  incensed, 
and  no  one  can  at  all  censure  any  measures  he  may  take  if  not  paid. 
1  would  not  be  a  sufferer  pecuniarily,  but  do  wo^wish  to  have  a  public 
exposition  embracing  me  in  connexion  with  matters  by  no  means  re- 
spectable to  all  the  parties,  and  which  would  so  seriously  affect  Captain 
R.  in  the  present  critical  state  of  his  relations  with  the  government. 
I  have  now  given  a  full  brief  of  this  matter — of  what  is  to  be  expected, 
and  should  be  avoided." 

*'  The  captain  failed  to  do  so,  (take  up  the  note,)  and  he  and  myself 
are  both  threatened  with  prosecution,  and  that  written  charges  will 
also  bo  put  against  him  at  the  proper  department  here." — (R.,p.l43.) 

On  the  18th  of  March,  1856,  the  claimant,  desiring  an  additional 
certificate  from  Reynolds,  writes  a  coaxing  letter,  containing  the  fol- 
lowing: 
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**  I  have  already  assured  you  that  I  would  not  lay  your  receipt  to 
me  before  any  of  the  departments,  and  I  now  repeat  the  assurance 
that  I  will  not  do  so,  neither  will  I  the  certificate.  I  desire  it  for  an* 
other  purpose  altogether,  and  one  that  can  in  no  possible  manner 
afifect  the  adjudication  or  settlement  of  your  accounts.  I  can  make  it 
serviceable  to  myself  without  in  any  way  whatever  interfering  with 
you.     Let  me  have  it  at  once." — R..  p.  135.) 

The  form  of  the  certificate  which  he  wished  Reynolds  to  give  him 
is  on  the  same  page. 

On  the  5th  of  July,  1856,  some  three  months  later,  after  Reynolds 
had  refused  to  sign  the  new  receipt,  the  claimant  sent  Reynolds  a 
decided  threatening  letter,  in  which  he  says: 

*^  As  I  advised  you  in  a  former  letter  that  I  had  taken  some  initia- 
tory steps,  I  now  deem  it  proper  to  state  that  those  steps  were  the 
placing  in  the  hands  of  a  gentleman  in  Washington  a  sealed  paper, 
addressed  to  the  Secretary  of  the  Treasury,  with  instructions  to  de- 
liver it  within  a  stated  period.  I  wish  you  to  understand,  sir,  dis- 
tinctly, that  I  have  no  desire  to  make  war  upon  yon,  except  for  the 
acquirement  of  my  oum  long  wWUidd  rights^  and  to  effect  that  object  I 
shall  use  promptly  and  unsparingly  every  particle  of  my  intelligence 
and  knowledge.  Justice  being  done  to  me,  brfore  it  is  i^o  IcUe^  I  shall 
not  interfere  in  other  matters,  nor  be  disposed  to  withhold  from  you 
any  of  the  proper  assistance  you  have  hitherto  sought  at  my  hands. 
As  this  is  my  final  communication,  and  induced  solely  by  the  misdirec- 
tion of  that  of  the  3d,  I  will  repeat  that  your  action  must  be  speedy, 
as  mine  will." — (R..  p.  148.) 

Claimant's  letter  to  the  Secretary  of  the  Treasury,  dated  August  14, 
1856,  followed  this  threat. 

Fifteenth,  The  claimant  had  before  him,  in  1853,  the  accounts  of 
Reynolds,  as  stated  by  the  accounting  oflScers,  and  did  not  inform  them 
that  there  was  anything  wrong  therein,  nor  claim  that  anything  was 
due  him  on  account  of  receipts  signed  by  his  agents.  In  his  second 
afiidavit  he  swears: 

'*I  have  now  before  me  the  Second  Comptroller's  statement  of  this 
day  on  the  accounts  of  Captain  A.  W.  Reynolds,  assistant  quarter- 
master. I  have  already  made  a  general  statement  in  regard  to  some  of 
them;  and  at  the  request  of  Captain  Reynolds  I  have  carefully  exam- 
ined the  vouchers,  and  give  such  additional  and  detailed  information 
within  my  power  as  seems  to  be  called  for  by  the  Comptroller's  re- 
marks."—(R.,  p.  96.) 

Sixteenth.  The  claimant  has  not  shown  that  Reynolds  was  unsupplied 
with  money  or  was  authorized  to  contract  for  coal  and  lumber  on 
credit. 

Seventeenth.  Claimant's  notice  to  the  Secretary  of  the  Treasury 
specified  no  claim  except  on  the  certificate  or  receipt  of  Reynolds, 
which  did  not  state  any  quantity  of  coal  and  lumber  sold,  or  that  his 
business  had  been  done  by  agents,  or  any  particular  receipts  given 
which  had  not  been  fully  paid  by  Reynolds.  This  appears  from  his 
letter.— (R.,  p.  18.) 

Eighteenth,  The  claimant  does  not  state  or  show  a^  hat  particular 
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wood  and  coal  he  goes  for,  or  when  or  by  whom  or  where  delivered 
and  receipted  for;  nor  does  he  show  that  the  mills  and  coal  mines 
were  carried  on  by  men  employed  and  paid  by  him,  or  on  his  account. 
They  may  have  been  rented  or  he  have  been  paid  by  the  workers  by 
the  ton  for  the  coal  raised,  or  by  the  thousand  for  the  lumber  sawed; 
or  he  may  have  rented  them  at  so  much  per  annum. 

Nineteenth.  There  is  no  evidence  of  the  quantity  or  value  of  the 
lumber  and  coal  delivered  for  the  use  of  the  troops  in  New  Mexico 
through  Reynolds,  sold  by  claimant  or  his  agents, 

TioentietJi.  Claimant,  in  his  petition  to  Congress  in  February,  1856, 
(ELy  p.  7,)  avers  that  Captain  Reynolds  neglected  **to  take  up,  or 
embrace  the  amount  due  to  your  petitioner  in  any  of  his  accounts  yet 
rendered  to  the  Treasurv  Department.'^ 

This  is  inconsistent  with  his  letter  to  the  Secretary  of  the  Treasury 
of  the  14th  of  August,  1856,  (R.,  p.  18,)  wherein  he  says: 

**In  the  settlement  of  the  accounts  of  Captain  A.  W.  Reynolds, 
late  assistant  quartermaster  United  States  army,  with  your  depart- 
ment, I  understand  credit  is  claimed  by  him  for  certain  disbursements 
made  in  Santa  Fe  in  the  years  1849,  1850,  and  1851,  in  the  purchase 
from  me  of  certain  quantities  of  coal  and  lumber,  and  that  the 
vouchers  on  which  said  claim  is  based  consists  of  receipts  given  by 
me  or  my  agents." 

It  is  also  inconsistent  with  his  acts  in  1853,  when  he  had  these  very 
accounts  before  him,  as  he  swore,  (R.,  p.  96,)  and  aided  in  getting 
them  settled  and  allowed  in  favor  of  Reynolds,  the  previous  year,  as 
stated  by  the  Third  Auditor,  and  he  must  have  known  it. — (R.,  p.  23.) 

LEGAL  PBOPOSmONS. 

FiBST.  The  assistant  quartermaster  was  not  authorized  to  purchase 
ooai  and  lumber  on  credit. 

Without  the  authority  of  law  no  officer  is  authorized  to  contract  a 
debt  in  the  name  of  and  to  bind  the  United  States.  No  such  authority 
is  shown  in  this  case. 

The  act  of  May  1,  1820,  (3  U.  S.  L.,  568,  §  6,)  makes  the  following 
provisions: 

*'  No  contract  shall  hereafter  be  made  by  the  Secretary  of  State,  or 
of  the  Treasury,  or  of  the  Department  of  War,  or  of  the  Navy,  except 
under  a  law  authorizing  the  same,  or  under  an  appropriation  adequate 
to  its  fulfilment;  and  excepting,  also,  contracts  for  the  subsistence 
and  clothing  of  the  army  or  navy,  and  contracts  by  the  quartermaster's 
department,  which  may  be  made  by  the  Secretaries  of  those  depart* 
ments.^' 

Here  are  general  provisions  forbidding  the  contracting  of  debts, 
with  exceptions  which  confine  the  power  to  the  secretaries  of  depart- 
ments. 

In  the  present  case  the  assistant  quartermaster  was  provided  with 
funds  to  pay  for  his  purchases,  as  he  swears,  and  no  authority  was 
conferred  by  the  Secretary  of  War  upon  him  to  purchase  without 
paying  for  the  same  at  the  time. 
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It  rests  with  the  claimant  to  show  the  authority  to  contract  a  debt, 
and  he  has  failed  to  prove  any  authority  whatever,  and  therefore 
must  fail  in  his  action. 

Second.  The  present  daimfor  coal  and  hmber  has  not  been  demanded 
at  the  Treasury  Department. 

If  there  is  a  valid  claim  due  by  the  United  States,  it  is  to  be  pre- 
sumed that  they  will  pay  on  presentation  at  the  department  with 
proper  evidence  that  the  money  is  due. 

Until  this  has  been  done  a  claimant  cannot  show  that  the  United 
States  are  in  default.  And  until  they  are  in  default  they  are  not 
suable  any  more  than  a  private  individual  who  promises  to  pay  or 
deliver  property  on  demand  and  it  is  never  demanded. 

Third.    Without  proof  of  contrax^  and  delivery  the  daimant  cannot 

recover. 

•       ■« 

No  argument  can  be  necessary  to  establish  this  position.     If  it  is 

correct,  the  claimant  cannot  recover  in  this  case  because  he  has  not 

proved  either  a  contract  or  delivery.     He  has  not  shown  that  the 

United  States,  by  any  authorized  officer,  contracted  to  purchase  or 

receive  any  coal  and  lumber  of  him  for  any  purpose.     No  witness 

has  testified  to  anything  of  the  kind,  and  consequently  there  can  be 

no  recoverv. 

Fourth.  The  statements,  not  under  oath,  of  the  assistant  quartermaS' 
ter,  if  fully  proved,  are  no  evidenjce  against  the  United  States. 

The  only  pretence  of  evidence  that  the  receipt  given  by  Reynolds 
was  for  anything  furnished  to  the  government  rests  wholly  upon  the 
evidence  of  Pollard,  who  swears  to  what  Reynolds  told  him.  This  is 
mere  hearsay  evidence,  and  is  wholly  inadmissible  to  prove  anything. 
If  such  testimony  could  avail  a  party  there  could  be  no  security 
against  frauds  and  mistakes.  But  even  this  testimony,  if  believed, 
does  not  show  how  much  coal  and  lumber  was  sold,  or  what  was  a 
fair,  or  the  contract,  price  of  the  same. 

But  this  hearsay  evidence  is  exploded  by  the  positive  denial  of 
Reynolds,  who  says  he  did  not  purchase  coal  and  lumber  of  claimant 
other  than  such  as  was  paid  for  at  the  time,  and  the  whole  purchase 
of  claimant  only  amounted  to  $125  58  for  lumber,  for  which  he  gave  a 
receipt  to  Reynolds.  This  receipt  was  allowed  in  Reynolds's  accounts 
and  has  been  paid  by  the  government. 

Fifth.  Ex  parte  affidavits  are  not  legal  evidence. 

The  records,  at  pages  12  and  14.  shows  two  eajjoai-^e  affidavits  taken 
in  February,  1856 — a  year  and  about  nine  months  before  this  suit 
was  instituted.  These  are  not  competent  evidence,  and  cannot  be 
read  on  the  hearing.  The  United  States  have  not  had  an  oppor- 
tunity to  cross-examine  these  witnesses.  If  the  claimant  desired  the 
testimony  of  these  witnesses,  he  was  bound  to  examine  them  on  no- 
tice in  the  usual  way.  The  affidavits  of  Gall  egos  and  Wood  mast  be 
laid  out  of  the  case. 
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Sixth.  The  evidence  of  PoOard  is  so  con/liding  and  inamsiatent  with 
iisdf^  and  so  far  rebutted  by  Reynolds,  that  it  cannot  be  relied  upon  in  de- 
termining any  material  fad  or  thing  in  this  case. 

In  his  testimoney  (R.,  p.  .30)  Pollard  says  :  '*  The  first  conversation 
I  had  with  Captain  Reynolds  in  relation  to  his  receipt  or  certificate 
was  in  the  city  of  Philadelphia  on  the  11th  of  June,  1856.  He  intro- 
duced the  subject,  and  urged  me  to  use  my  influence  with  the  claimant 
to  keep  him  quiet,  and  induce  him  to  delay  action  on  his  claim  with  the 
War  Department,  until  he  (Reynolds)  had  settled  his  official  accounts, 
and  that  then  he  would  take  up  said  receipt  and  pay  it.  It  was  on  the 
17th  of  July,  1856,  at  the  desire  of  the  claimant,  I  presented  the 
verified  copy  of  the  receipt  to  Captain  Reynolds  in  the  city  of  Phila- 
delphia, and  requested  him  to  take  it  up  in  his  accounts  with  the 
War  Department.'' 

The  above  was  testified  to  in  February,  1856.  In  May  of  the  same 
year  he  changed  it  as. follows:     ^R.,  p.  54.) 

'*I  am  now  satisfied  that  my  nrst  conversation  with  Captain  Rey- 
nolds, on  the  subject  of  your  (Johnson's)  claim,  was  on  the  17th  of 
March,  1856,  instead  of  the  17th  of  June,  1856,  though  on  the  latter 
day  I  had  another  conversation  with  him  on  the  same  subject.  It  was 
on  the  20th  of  March,  1856,  I  presented  him  with  a  copy  of  his  official 
receipt,  your  letter,  and  a  certificate,  instead  of  the  17th  of  June, 
1856;  though  on  the  latter  day  I  had  another  conversation  with  him 
on  your  business,  instead  of  the  17th  of  July,  1856,  and  I  think  the 
last  official  one." 

It  is  remarkable  that  this  witness  should  have  given  dates  to  trans- 
actions so  unhesitatingly  in  February,  which  were,  according  to  his 
statement  in  May,  so  grossly  wrong. 

At  page  30  of  the  record  he  says  :  **I  remember  distincly  of  hav- 
ing a  number  of  conversations  with  Captain  A.  W.  Reynolds  in  rela- 
tion to  the  receipt  or  certificate"  in  question. 

The  following  evidence,  given  by  Reynolds,  conflicts  with  these 
statements  of  Pollard  :     (R.,  p.  115.) 

*'44th  interrogatory.  Had  you  several  conversations  with  Mr.  Pol- 
lard on  the  subject  of  this  receipt;  and  if  so,  how  many  and  when? 

**Answer.  Never  but  one,  as  I  recollect,  and  that  was  at  the  time 
he  brought  me  those  papers,  and  I  gave  him  a  very  summary  answer. 

*'45th  interrogatory.  Had  you  a  conversation  with  Pollard  on  the 
17th  day  of  July,  1856,  in  which  you  stated  very  fully  the  reason  why 
you  could  not  take  up  this  receipt  ? 

**An8wer.  No,  sir.  I  was  in  Greenbrier  coimty,  Virginia,  at  that 
time,  as  I  well  recollect;  and  I  think  I  can  prove  it.  I  did  not  re- 
turn east  until  1857. 

*'49th  interrogatory.  Where  did  you  go  when  you  left  Greenbrier 
county,  Virginia? 

'•Answer.  I  went  to  New  Mexico  by  way  of  St.  Louis." — (R.,  p. 

116.)  "^   ; 

Why  did  Pollard  change  his  testimony  in  relation  to  the  dates  of 
conyersing  with  Reynolds  and  presenting  to  him  a  copy  of  the  receipt 
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and  the  draft  of  a  certificate  to  sign  ?  The  answer  is  at  hand.  The 
claimant  recollects  that  Reynolds  must  have  his  letter  on  this  subject, 
dated  March  18,  1856,  (R.,  p.  135,)  and  the  presentation  some  three 
or  four  months  afterward  would  be  disconnected  and  look  very  awk- 
ward. 

Again  :  he  must  have  recollected  that  Reynolds  had  probably  pre- 
served his  letter  of  July  5,  1856.  (R.,  p.  147,)  dated  twelve  days  be- 
fore Pollard  said  he  presented  claimant's  letter  and  draft  of  a  certifi- 
cate which  he  Avished  signed.  This  letter  of  March  18,  1856,  (R.  p. 
135,)  was  full  of  professions  of  kindness,  and  the  claimant  was  seek- 
ing a  favor.  But  the  letter  of  July  5,  1856,  was  full  of  denunciation 
and  threats.  Had  Pollard's  first  evidence  stood  unaltered,  it  would 
have  been  overthrown  and  totally  discredited  by  the  claimant's  let- 
ters. Hence  the  necessity  of  a  change,  and  it  was  changed.  But  it 
was  not  changed  so  as  to  avoid  the  subsequent  contradiction  by  Rey- 
nolds as  to  every  material  thing  in  it. 

Under  these  circumstances  Reynolds's  testimony  must  be  taken  as 
true,  and  Pollard's  must  be  treated  as  of  no  account.  But  if  Pollard's 
evidence  is  viewed  as  not  discredited  by  Reynolds's  and  the  circum- 
stances, it  must  be  on  the  ground  of  his  mistakes.  He  swore  unhesi- 
tatingly in  the  first  instance,  and  then  said  he  had  found  out  that  he 
was  mistaken.  As  he  is  so  easily  mistaken,  even  when  positive,  he 
may  be  mistaken  again  in  his  second  statement,  and  therefore  is  not 
to  be  relied  upon.  It  may  be  as  erroneous  as  he  swears  his  first  tes- 
timony was. 

Seventh.   There  is  no  evidence/rom  which  the  court  can  asssesa  damages. 

No  one  swears  to  any  quantity  of  coal  and  lumber,  nor  as  to  the 
price  of  either,  nor  to  the  delivery  of  either.  Even  if  Reynolds's 
statements  to  others  were  legal  evidence,  it  m  ould  not  help  the  claim- 
ant in  this  respect.  Pollard  does  not  swear  to  anything  said  by  Rey- 
nolds that  would  relieve  this  case  on  this  point.  He  says,  (R.,  p.  41,) 
*  *  with  regard  to  the  detail  of  articles,  I  cannot  say  that  he  went  into 
any  explanation  specially  upon  that  subject." 

Pollard's  evidence  goes  mainly  to  show  that  Reynolds  admitted  to 
him  that  the  receipt  was  for  a  general  balance  due  claimant.  This  is 
the  burden  of  claimant's  petition.  But  this  hearsay  evidence,  aside 
from  being  insufficient  to  prove  the  contract  and  delivery  of  any  par- 
ticular quantity  of  coal  and  lumber,  is  expressly  contradicted  by 
Reynolds,  who  swears  that  there  was  no  purchase  of  either  of  claimant, 
except  a  small  parcel  of  lumber  which  was  paid  for  and  receipted  by 
the  claimant  at  the  time.  It  follows  that  there  is  no  evidence  upon 
which  damages  can  be  assessed. 

The  claim  of  interest  is  inadmissible,  as  there  is  no  law  allowing 
interest  in  such  cases,  and  would  in  no  case  be  recoverable  where 
there  had  been  no  demand  at  the  treasury. 

Eighth.  The  receipt  shows  no  liability  to  the  daimant  hy  the  United 
States. 

The  receipt  is  as  follows  :  **  Received,  Santa  Fg,  New  Mexico,  July 
1,  1851,  of^T.  S.  J.  Johnson,  five  thousand  eight  hundred  and  fifty- 
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nine  dollars  and  eighty-siz  cents,  on  acconnt  of  the  United  States,  for 
which  I  am  accountable  to  the  Treasury  Department. '' 

On  its  face  this  paper  shows  that  Beynolds  is  accountable  for  the 
amount  to  the  government.  It  does  not  show  a  liability  to  Johnson 
on  the  part  of  the  United  States  or  Reynolds.  It  may  fairly  be  inferred 
from  it  that  Johnson  had  that  sum  belonging  to  the  goyemment 
which  he  wished  to  pay  to  it,  and  that  he  gave  it  to  Reynolds  as  the 
proper  person  to  receive  and  account  for  it.  Such  is  the  legal  effect 
of  the  instrument. 

The  claimant  wishes  by  parol  evidence  to  change  the  meaning  of 
this  written  instrument,  and  give  it  another.  This  he  cannot  do. 
Written  obligations  to  pay  money,  or  to  be  accountable  or  be  legally 
liable,  cannot  be  Varied  by  such  evidence.  It  is  true  that  a  receipt, 
an  acknowledgment  by  a  party  that  he  has  been  paid  money,  can  be 
explained.  But  such  receipts  are  not  papers  on  which  a  suit  can  be 
brought.  ^  They  are  prima  fcuAe  evidence  of  payments.  But  no  such 
rule  is  applicable  to  written  instruments  upon  which  a  suit  can  be 
brought  and  a  recovery  had.  Such  papers  must  speak  for  themselves, 
and  cannot  be  varied  by  the  party  who  sues  upon  them.  They  can 
only  be  reformed,  if  reformable  at  all,  in  chancery  under  the  peculiar 
jurisdiction  of  that  court  and  by  a  direct  proceeding. 

In  the  present  case,  the  claimant  seeks  to  show  that  this  obligation 
runs  to  him,  and  that  the  person  who  signs  it  is  not  the  one  who  is 
liable,  but  a  third  party,  the  government,  is  suable  upon  it.  A 
cannot  sue  B  on  a  note  given  and  running  to  G,  by  proving  that  it 
was  intended  to  be  made  payable  to  A,  or  to  C,  or  bearer.  This  would 
change  the  character  of  the  obligation. 

Ninth.  A  person  who  has  been  a  party  to  afravd  in  enabling  another 
person  turonghcRy  to  obtain  money  or  credit  at  the  treasury  cannot  re- 
cover/or the  money  so/raudvlenUy  obtained  qf  the  United  States. 

The  theory  of  the  claimant's  case  is,  that  he  or  his  agents  gave- 
Reynolds  false  receipts  by  which  he  obtained  a  credit  in  his  accounts 
at  the  department,  and  that  he  did  obtain  such  credit  when  in  fact  he 
had  not  been  paid,  and  he  now  demands  pay  notwithstanding  such 
receipts,  and  that  upon  the  ground  that  they  are  false.  And  he  shows 
that  he  helped  Reynolds  to  make  up  his  accounts,  and  get  them  allowed. 
He  has  thus  been  guilty,  according  to  his  own  showing,  of  enabling 
Reynolds  to  commit  a  fraud,  and  get  a  wrongful  credit  on  claimant's 
account  which  cannot  now  be  vacated,  upon  his  own  false  vouchers, 
and  he  now  demands  the  repayment  of  the  accounts  thus  receipted 
and  allowed.  He  is  estopped  from  doing  so.  Under  the  circumstances 
he  cannot  be  permitted  to  disprove  the  truth  of  his  own  receipts. 
This  was  so  held  by  the  Attorney  General. — (7  v.  Op.,  40.)  The 
United  States  acted  honestly  in  allowing  Reynolds's  accounts,  and  if  the 
claimant  acted  honestly  in  aiding  to  get  them  allowed,  then  they  are 
well  and  properly  settled.  But  if  he  acted  dishonestly,  he  does  not 
come  into  court  with  clean  hands,  and  cannot  be  permitted  to  profit  by 
bis  own  wrong.     To  allow  a  claim  under  the  circumstances  disclosed 


86  T.  S.  J.   JOHNSON. 

in  this  case  would  be  to  invite  a  repetition  of  the  transaction.  It 
would  say  to  those  who  desire  to  combine  to  defraud  the  treasury  that 
when  their  cases  were  managed  vnth  skill  and  unscrupulousness,  double 
pay  for  property  bouget  by  the  government  could  be  secured.  If  claim- 
ant's  theory  of  this  case  is  correct,  he  has  participated  in  highly  crimi- 
nal acts  on  the  part  of  Reynolds.  The  sub-treasury  act  of  1846,  section 
9,  (U.  S.  L.  93,)  provides  for  the  punishment  of  embezzlement,  and 
declares  that,  '  *if  any  officer  charged  with  the  disbursements  of  public 
moneys  shall  accept,  or  receive,  or  transmit  to  the  Treasury  Department 
to  be  allowed  in  his  favor,  any  receipt  or  voticher  from  a  creditor  of  the 
United  States  without  having  paid  such  creditor  in  such  funds  as  the 
said  officer  may  have  received  for  disbursement,  or  such  other  funds  as 
he  may  be  authorized  by  this  act  to  take  in  exchange,  the  full  amount 
specified  in  such  receipt  or  voucher,  every  such  act  shall  be  deemed  to 
be  a  conversion  by  such  officer  to  his  own  use  of  the  amount  specified 
in  such  receipt  or  voucher."  This  is  declared  to  be  embezzlement 
and  the  punishment  is  to  be  not  less  than  six  months'  nor  more  than 
ten  years'  imprisonment,  and  a  fine  equal  to  the  amount  embezzled. 

A  party  to  such  a  violation  of  the  law  can  have  no  claim  upon  the 
United  States  to  indemnify  him  for  the  loss  sustained  in  perpetrating 
it.  If  in  his  efibrts  to  secure  to  Reynolds  what  he  was  not  entitled 
to  he  sustains  a  loss,  no  honest  man  can  sympathize  with  him.  No 
court  can  relieve  him  from  the  attitude  in  which  he  has  placed  himself. 

If,  on  the  other  hand,  all  that  Reynolds  did,  and  in  which  claimant 
helped  him,  was  honest,  then  he  has  received  all  that  he  ought  to  re- 
ceive from  the  United  States.  It  follows,  whether  the  transaction  was 
honest  or  dishonest  the  claimant  cannot  recover. 

Dated  April  10,  1860. 

R.  H.  GILLET,  Solicitor. 


IN  THE  COUBT  OF  CLAIMS. 

March  18,  1861. 
Thomas  S.  J.  Johnson  vs.  The  United  States. 

Hughes,  J.,  delivered  the  opinion  of  the  court. 

The  petition  in  this  case  alleges  that  the  United  States  are  indebted 
to  the  claimant  in  the  sum  of  $5, 859  86,  being  so  much  money  found 
to  be  due  upon  an  accounting  with  Captain  A.  W.  Reynolds,  assistant 
quartermaster,  on  the  1st  day  of  July,  1851,  for  coal  and  lumber, 
before  that  time,  furnished  by  the  claimant  for  the  use  of  the  troops 
in  New  Mexico ;  for  which  sum,  an  official  acknowledgment  was 
given  by  said  Reynolds.  This  sum,  with  interest,  is  demanded. — (See 
petition.) 

In  the  brief  of  the  petitioner,  signed  by  himself,  the  claim  is  stated 
more  in  detail,  as  follows  : 
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**Thi8  claim  accrued  under  an  open  account  for  lumber  and  coal 
furnished  and  delivered  by  the  plaintiff,  by  agreement,  to  Captain  A. 
W.  Reynolds,  assistant  quartermaster  of  the  United  States  army,  for 
account  and  use  of  the  United  States,  the  vouchers  for  the  same  being 
made  in  the  names  of  his  agents,  J.  W.  Folger  and  Jesus  6.  Abreu, 
with  a  single  exception,  when  the  voucher  was  made  in  his  own 
name. — (See  Auditor's  statement,  Rec.  page  71;  afSdavit  of  J.  B. 
Wood,  page  15,  Rec. ;  and  answer  of  J.  S.  Pollard  to  2d  cross-inter- 
rogatory, page  46,  Rec.) 

"This  account  commenced  on  the  9th  day  of  October,  1849,  and 
was  closed  on  the  10th  day  of  June,  1851,  by  the  rendition  of  the  last 
voucher. — (See  Vos.  Nos.  53  and  77,  pages  72  and  88  of  Record.) 

"Particular  payments  on  the  vouchers  of  purchase  were  from  time 
to  time  made  to  the  plaintiff  by  Captain  Reynolds,  but  none  of  them 
were  paid  in  full,  except  voucher  No.  62  A.  The  last  of  the  vouchers, 
77  A,  was  rendered  on  the  10th  day  of  June,  1851 ;  but  the  settle- 
ment did  not  take  place  until  some  twenty  days  thereafter,  when  there 
was  a  balance  ascertained  to  be  due  the  plaintiff  of  |5,859  86,  for 
which,  in  lieu  of  the  money,  he  was  induced  to  receive  the  official 
receipt  of  Captain  A.  W.  Reynolds  as  an  acknowledgment  or  certifi- 
cate that  the  said  debt  was  due  to  the  plaintiff  by  the  United  States, 
the  receipt  to  be  subsequently  taken  up  by  Captain  Reynolds  in  his 
official  accounts  and  paid. — (See  receipt,  page  66,  and  testimony  of  J. 
S.  Pollard,  page  34,  Record.)  The  receipt  was  not  taken  up  by  Cap- 
tain Reynolds,  as  agreed ;  he  neglected  or  refused  to  do  so,  although 
repeatedly  requested  by  the  plaintiff,  verbally,  in  writing,  and  by 
attorney. — (See  affidavit  of  Hon.  J.  M.  Gallegos,  page  13;  Exhibit  A, 
page  47 ;  and  testimony  of  J.  S.  Pollard,  page  32  of  Record.") — (Plain- 
tiffs brief,  page  1.) 

The  receipt  or  ^'official  acknowledgment"  referred  to  above  is  as 
follows : 

''Received,  Santa  Fg,  New  Mexico,  July  1,  1851,  of  T.  S.  J.  John- 
son, five  thousand  eight  hundred  and  fifty-nine  dollars  and  eighty-six 
cents,  on  account  of  the  United  States,  for  which  I  am  accountable  to 
the  Treasury  Department." 

The  evidence  offered  by  the  claimant  tends  to  prove  the  case  made 
in  his  petition  as  explained  in  his  brief.  There  is  some  conflict  of 
evidence,  but  granting  all  that  is  affirmed  by  the  petitioner  as  to  the 
facts  proved  to  be  true,  his  demand  is  correctly  described  in  the  brief. 
The  transaction,  as  there  stated,  exhibits  the  plaintiff  furnishing 
vouchers,  by  himself  and  his  agents,  to  the  quartermaster,  to  be  used 
in  the  settlement  of  his  accounts  with  the  department,  upon  which 
the  money  had  not  been  paid.  Such  proceedings  are  in  violation  of 
the  express  provisions  of  a  public  statute,  and  no  contract  founded 
upon  them  can  be  enforced  in  a  court  of  law. 

The  statute  referred  to  is  the  act  of  Congress  of  August  6,  1846, 
"to  provide  for  the  better  organization  of  the  treasury,  and  for  the 
collection,  safe-keeping,  transfer,  and  disbursement  of  the  public 
revenue.''  Section  16  enacts,  among  other  things,  that  if  any  officer 
charged  with  the  disbursement  of  public  moneys  shall  accept,  or 
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receive,  or  transmit  to  the  Treasury  Department,  to  be  allowed  in  his 
favor,  any  receipt  or  voucher  from  a  creditor  of  the  United  States, 
without  having  paid  to  such  creditor  the  full  amount  specified  in  such 
receipt  or  voucher,  every  such  act  shall  be  deemed  to  be  a  conversion 
by  such  officer  to  bis  own  use  of  the  amount  specified  in  such  receipt 
or  voucher ;  and  any  officer  or  agent  of  the  United  States,  and  all 
persons  advising  or  participating  in  such  act,  being  convicted  thereof 
before  any  court  of  the  United  States  of  competent  jurisdiction,  shall 
be  sentenced  to  imprisonment  for  a  term  of  not  less  than  six  months 
nor  more  than  ten  years,  and  to  a  fine  equal  to  the  amount  of  the 
money  embezzled. — (9th  U.  S.  Stats.,  page  63.) 

It  is  the  opinion  of  the  court  that  the  petitioner  is  not  entitled  to 
relief. 


37th  Congbbss,  )  HOUSE  OF  REPRESENTATIVES.  (  Report  C.  C. 
2rf  Session.      J  {     No.  285. 
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Dkexbsb  4,  1861.— Committed  to  a  Committee  of  the  Whole  House,  made  the  order  of 

the  day  for  to*morrow,  and  ordered  to  be  printed 


The  Court  op  Claims  made  the  following 

EEPOKT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  (lie  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

THOMAS  B.  GRAHAM  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant  to  Congress  and  the  resolution  of 
the  House  of  Representatives,  referring  the  same  to  the  Court  of 
Claims,  transmitted  to  the  House  of  Representatives;  a  printed 
record  of  the  case  transmitted  to  the  Senate. 

2.  Evidence  for  the  claimant. 

3.  Evidence  for  the  United  States. 

4.  Claimant's  brief. 

5.  United  States  solicitor's  brief. 

€.  Opinion  of  the  court  adverse  to  the  claim. 

7.  Opinion  of  Judge  Hughes,  dissenting  from  the  court. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -,  seal  of  said  court,  at  Washington,  this  third  day  of  December, 
•-^  ®-J  A.  D.  1861. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims, 


thirty-fifth  congress,  second  session. 
congress  op  the  united  states. 

In  the  House  op  Representatives, 

January  7,  1859. 

Oy*dered^  That  the  Committee  of  Claims  be  discharged  from  the 
further  consideration  of  the  petition  of  Thomas  B.  Graham,  and  that 
the  same  be  referred  to  the  Court  of  Claims. 

Attest:  J.   0.  ALLEN,  Clerk. 


THOMAS    B.   GRAHAM. 


I. 


To  the  Senate  and  House  of  Representatives  of  the  United  States  of  AmeT" 

ica  in  Uongress  assembled : 

The  memorial  of  Thomas  B.  Qraham,  a  resident  of  Washington,  in 
the  county  of  Daviess  and  State  of  Indiana,  respectfully  represents 
that  on  or  about  the  first  of  March,  1847,  he  being  the  owner  of  a 
certain  flatboat  called  **  Broad  Horn  No.  4,''  laden  with  three  thou- 
sand four  hundred  and  sixteen  bushels  of  sound  yellow  com  in  the 
ear,  then  lying  at  the  Maysville  landing,  on  the  west  branch  of  White 
river,  in  the  county  aforesaid,  consigned  said  boat  and  cargo  to  B.  W. 
Shellmire  &  Co.,  commission  merchants  of  the  city  of  New  Orleans, 
in  the  State  of  Louisiana,  to  be  sold  on  account  of  your  petitioner. 
That  said  boat  and  cargo  of  corn  left  the  landing  aforesaid  on  the  — 
day  of  March,  1847,  on  her  voyage  to  New  Orleans,  under  the  com- 
mand of  James  Camahan  as  pilot,  and  John  Garnahan,  Willson  Carna- 
han,  Harrison  Freeland,  and  Richard  S.  Bichey  as  bow  hands  and 
oarsmen,  being  an  able  and  eflScient  crew  for  such  a  boat  and  cargo, 
and  all  being  residents  of  Daviess  county,  aforesaid.  That  said  boat 
and  cargo  proceeded  on  her  voyage,  aforesaid,  under  the  care  and 
management  of  the  pilot  and  crew,  aforesaid,  touching  at  the  usual  in- 
termediate landings  without  meeting  with  any  accident,  until  Wednes- 
day, the  31st  of  said  month,  when  said  flatboat  was  wrecked  by  the 
United  States  steam  frigate  Alleghany,  then  lying  at  loose  anchor,  in 
the  current  of  the  Mississippi  river,  opposite  Memphis,  Tennessee, 
which  caused  said  fiatboat  immediately  to  sink  to  the  roof,  and  in 
which  condition  she  was  landed  near  the  shore,  a  short  distance  below, 
by  the  extraordinary  exertions  of  the  pilot  and  crew,  the  whole  cargo 
being  under  water  and  totally  damaged.  That  a  protest  was  imme- 
diately taken  out,  and  said  boat,  fixtures,  and  cargo  sold  at  public 
auction  for  the  sum  of  $113  75,  as  will  appear  by  the  accompanying 
protest  and  account  of  sales,  the  expenses  being  $15  50.  That  at  the 
time  said  flatboat  was  wrecked  said  frigate  was  lying,  by  a  bow  anchor 
only,  in  that  part  of  the  river  where  flatboats  would  naturally  float 
from  the  action  of  the  current,  and  being  at  loose  anchor,  the  current 
caused  her  to  swing  to  and  fro  for  a  distance  of  at  least  a  hundred 
yards  from  one  side  of  the  river  toward  the  other,  thus  obstructing 
the  navigation  that  entire  distance,  and  threatening  the  safety  of 
flatboats  and  the  lives  of  their  crews  descending  the  Mississippi, 
which  would  not  have  been  the  case  had  she  been  anchored  at  the 
stern  as  well  as  the  bow.  That  said  flatboat  was  descending  the 
Mississippi  in  company  with  two  other  flatboats,  owned  by  Graham 
A  Van  Trees,  of  Washington,  Indiana,  one  commanded  by  Abel  T. 
Morgan,  and  the  other  by  Jefferson  Bratton,  as  pilots;  and  at  the  time 
of  the  said  accident  the  three  boats  were  floating  nearly  in  a  direct 
line,  up  and  down  the  river,  Captain  Garnahan' s  boat  in  the  middle. 
The  frigate  having  swung  round  from  the  Memphis  side,  the  boats 
were  descending  between  the  frigate  and  the  Memphis  shore  at  the 
distance  of  about  sixtv  yards  from  the  frigate,  and  as  all  the  pilots 
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supposed  out  of  danger,  when  she  commenced  swinging  toward  the 
Memphis  shore  again  with  such  velocity,  forced  by  the  action  of  the 
current,  that  by  the  time  Captain  Morgan's  boat  (which  was  further 
from  the  Memphis  shore  than  Captain  Carnahan's  boat)  passed  the 
frigate  the  latter  swung  directly  in  the  course  of  Captain  Carnahan's 
boat,  striking  the  starboard  gunwale  of  the  flatboat  at  the  bow, 
which  caused  her  to  sink,  as  above  stated,  almost  immediately,  not- 
withstanding every  exertion  was  made  by  the  pilot  and  crew  to  pre- 
vent it,  nor  could  it  have  been  prevented  with  ten  times  their  force. 
The  flatboat  was  wrecked  solely  by  the  negligence  of  those  having 
charge  of  the  frigate,  and  anchoring  her  in  the  main  channel,  and 
suffering  her  to  sweep  almost  the  entire  current  of  the  river,  as  above 
stated,  and  not  on  account  of  any  negligence  or  want  of  experience 
in  the  pilot  and  crew,  who  were  all  sober  and  experienced  and  effi- 
cient men  ;  in  proof  of  which  it  may  not  be  improper  to  say  that  up- 
wards of  twenty  flatboats  were  wrecked  by  said  frigate  during  the 
time  she  was  anchored  there,  and  in  precisely  the  same  manner. 

Your  petitioner  further  represents  that  the  said  flatboat  contained 
the  number  of  bushels  of  corn  above  stated ;  that  it  was  all  pure 
yellow  corn  of  the  very  best  quality  and  in  good  condition  at  the  time 
said  boat  was  wrecked  ;  that  corn  was  then  worth  sixty-five  cents  per 
bushel  in  the  ear  at  Memphis,  and  such  corn  as  that  shipped  on  said 
boat  was  worth  from  eighty-five  to  ninety  cents  per  bushel  in  sacks 
at  New  Orleans  about  the  time  said  boat  would  have  landed  there 
had  the  accident  not  occurred  ;  that  said  boat  was  worth  at  least  sev- 
enty-five dollars  either  at  Memphis  or  New  Orleans ;  and  that  she 
was  a  strong-built,  sound,  and  substantial  boat  in  every  respect. 

Satisfied,  beyond  all  doubt,  that  no  accident  would  have  occurred 
to  your  petitioner's  boat  had  it  not  been  for  the  obstruction  placed 
in  the  Mississippi  by  anchoring  said  frigate  in  the  main  channel  as 
above  stated,  and  continually  swinging  to  the  right  and  left  of  her 
anchor  for  a  distance  of  from  fifty  to  sixty  yards  on  each  side,  and 
believing  that  there  is  too  much  magnanimity  in  the  general  govern- 
ment to  permit  an  injury  to  be  done  by  her  agents  to  any  individual, 
however  humble,  without  sufficient  indemnity,  he  therefore  prays 
that  your  honorable  body  will  take  his  petition  into  consideration, 
and  to  grant  him  such  sum  as  justice  and  equity  may  dictate,  as  an 
indemnity  against  the  loss  he  has  sustained  by  reason  of  the  premises  ; 
and,  as  in  duty  bound,  he  will  ever  pray. 

T.  B.  GRAHAM. 

Washington,  November  20,  1847. 

State  op  Indiana,  Daviess  County^  sa: 

The  above-named  Thomas  B.  Oraham,  being  duly  sworn  according. 
to  law,  says  that  the  statements  contained  in  the  foregoing  memorial 
80  far  as  made  upon  his  own  knowledge  (which  is  relative  to  the  carga 
and  boat  and  their  value)  are  true,  and  so  far  as  stated  upon  the  in- 
formation obtained  from  the  pilot  and  crew  (which  is  relative  to  the 
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loss  of  said  boat,  the  position  of  said  frigate,  Ac.)  he  believes  to  bo 
true.     He  farther  says  that  said  boat  and  cargo  were  not  insured. 

T.  B.  GRAHAM. 

Subscribed  and  sworn  to  before  me  this  27th  day  of  November.  1847. 

FRANKLIN  P.  SAWYER, 

Notary  Public. 

Affidavit  cf  CarTtahan  and  others. 

State  op  Indiana,  Daviess  county,  ss : 

Before  the  undersigned,  notary  public,  duly  commissioDed  and 
qualified  in  and  for  said  county,  on  this  27th  day  of  November,  1847, 
pqrsonally  appeared  James  Carnahan,  Willson  Camahan,and  Abel  T. 
Morgan,  of  said  county,  who,  being  duly  sworn  according  to  law,  say 
that  they  are  the  individuals  named  in  the  foregoing  memorial;  that 
the  statements  contained  in  said  memorial  are  true  in  every  particular 
in  relation  to  the  wreck  of  said  boat,  the  position  of  said  frigate,  and 
the  sale  of  said  boat  and  cargo;  that  they  believe  said  boat  contained 
the  quantity  of  corn  stated  in  said  memorial;  and  that  it  was  pure 
yellow  corn,  in  good  condition  at  the  time  of  said  accident;  and  that 
the  statements  contained  in  said  memorial  in  relation  to  the  value  of 
said  boat  and  cargo  are  true.  These  affiants  further  say  that  said 
frigate,  at  the  time  said  fiatboat  was  wrecked,  was  lying  in  the  chan- 
nel of  the  Mississippi,  and  about  one  hundred  and  fifty  yards  below^ 
the  navy  yard  at  Memphis,  where  the  accident  occurred;  which  fact 
these  affiants  ascertained  through  numbers  of  citizens  of  Memphis  at 
the  time  they  remained  there.     And  further  they  say  not. 

JAMES  CARNAHAN. 

WILLSON  CARNAHAN. 

A.  T.  MORGAN. 

Subscribed  and  sworn  to  before  me  the  day  and  year  above  written. 
P  T  In  witness  whereof,  I  have  hereunto  affixed. my  notarial  seal 
^  '    *-^  and  subscribed  my  name  this  27th  November,  1847. 

FRANKLIN  F.  SAWYER, 

N.  P.,  D.  a 


IL 

In  the  House  op  Repbesbntatives,  March  9,  1848. 

Mr.   George  G.  Dunn,   from  the  Committee  of  Claims,  made  the 

following  report: 

The  Committee  of  Claims,  to  whom' was  referred  the  petition  of 
Thomas  B.  Graham,  having  investigated  the  same,  consider  that 
the  petitioner  is  entitled  to  relief,  and  submit  the  following  report: 

The  petition  itself  sets  forth  all  the  facts,  and  several  witnesses  of 
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respectable  character  and  standing  swear  to  them  as  correct.  The 
petition  and  affidavits  are  as  follows,  to  wit:  [Printed  elsewhere  in 
this  record.] 

These  papers  have  been  referred  to  the  Secretary  of  the  Navy  for 
any  information  be  might  be  able  to  famish  on  the  subject.  He  re- 
ferred the  committee  for  answer  to  Lieutenant  McBlair,  who  was  the 
officer  in  command  of  the  Alleghany  at  the  time  of  the  accident.  The 
answer  of  Lieutenant  McBlair  has  been  furnished,  and  is  as  follows: 

Washington,  Febi^uary  22,  1848. 

Sib:  I  should  have  given  your  letter  of  the  15th  instant  an  earlier 
attention,  but  was  prevented  by  severe  indisposition.  I  was  attached 
to  the  United  States  steamer  Alleghany  as  executive  officer  during 
the  months  of  March  and  April  last,  but  absent  during  the  early  part 
of  March  upon  duty.  I  rejoined  the  vessel  on  23d  March.  Lieuten- 
ant William  W.  Hunter  was  the  commanding  officer.  As  you  request 
me  to  give  such  general  information  as  I  possess  upon  the  subject  of 
her  position,  moorings,  the  loss  of  flatboats  by  coming  in  contact  with 
her,  Ac. ,  I  will  not  confine  myself  to  the  occurrences  whilst  I  was 
actually  with  her,  but  give  also  such  knowledge  as  I  possess  from 
official  reports  of  the  proceedings  whilst  I  was  absent.  The  Alle- 
ghany anchored  oflF  the  navy  yard,  Memphis,  on  the  27th  February, 
1847,  in  seven  fathoms  water,  and  about  two  hundred  yards  distant 
from  the  nearest  shore.  She  was  moored  with  two  anchors  ahead, 
with  forty-five  fathoms  of  chain  on  each,  and  one  anchor  astern,  with 
also  a  sufficient  scope.  Owing  to  the  immense  quantity  of  driftwood, 
enormous  trees,  with  their  roots,  Ac,  floating  down  the  river  coming 
in  contact  with  her  bows,  which  the  untiring  exertions  of  the  crew  could 
not  prevent  from  accumulating  in  such  masses  as  eventually  to  cause, 
with  the  pressure  of  the  current  against  them,  the  vessel  to  drag  her 
anchors,  say  one-third  of  a  mile  down  the  stream,  and  change  her 
position  to  about  three  hundred  yards  from  the  shore.  In  this  situa- 
tion I  found  the  vessel  on  the  23d  March,  when  I  returned  to  her, 
and  commenced  preparations  to  regain  her  first  berth ;  the  difficulties 
in  clearing  the  cables,  which  had  become  very  foul,  and  the  want  of 
a  steamer  of  sufficient  power  to  tow  us  against  the  stream,  and  manage 
her  with  safety,  prevented  our  regaining  the  berth  ofi'  the  yard  before 
8ome  time  in  April.  We  there  anchored  with  two  anchors  ahead  and 
none  astern,  as  we  deemed  the  latter  improper.  By  mooring  with 
a  stern  anchor  in  the  stream,  with  so  rapid  a  current,  we  would  have 
been  unable  to  sheer  the  vessel  clear  of  this  drift  timber,  and  would 
inevitably  have  again  been  subject  to  dragging.  I  have  no  recollec- 
tion of  any  particular  boat  coming  in  collision  with  the  vessel,  but  I 
know  that  several  did;  and  my  impression  was,  at  the  time, that  they 
were  badly  managed,  no  doubt  from  a  want  of  knowledge  of  the  effect 
of  currents.  I  will  give  my  reasons  for  thinking  so.  The  Alleghany, 
a  large  object,  and  stationary,  could  be  seen  miles  off ;  the  river,  I 
presume,  is  at  least  a  mile  wide;  the  vessel  was  always  from  two  to 
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three  hundred  yards  from  the  nearest  shore,  consequently  there  was 
sufficient  room  for  boats  to  pass  with  safety  on  either  side  of  her. 
The  Alleghany,  during  the  night,  had  lights  forward  and  aft,  and  a 
watch  at  all  times.  The.boats,  instead  of  putting  in  for  the  shore  (when 
they  wished  to  pass  inside)  at  a  sufficient  distance  up  stream  to  make 
allowance  for  and  overcome  the  eddy  in  shore,  delayed  until  they 
were  too  near  the  ship;  then  meeting  with  the  eddy,  and  becoming 
alarmed,  they  would  attempt  to  pass  outside  of  us,  which  frequently 
brought  them  in  contact  and  caused  their  destruction.  I  am  the 
more  fully  impressed  with  this  view  of  the  case,  upon  reflection,  as 
these  collisions  did  not  take  place  during  the  latter  part  of  the  vessel' e 
stay  in  the  river;  the  boatmen  had  become  more  cautious  and  conver- 
sant with  the  effect  of  the  currents.  I  have  no  papers  for  reference 
upon  the  subject,  and  depend  entirely  upon  memory. 
I  remain,  sir,  very  respectfully,  Ac, 

WILLIAM  M.  McBLAIR, 

Lieui&Mmt  United  States  Navy. 
Hon.  Geoegb  G.  Dunn, 

Washington,  D.  C, 

The  facts  of  the  whole  case  are  thus  fully  developed;  and  the  only 
questions  in  the  case  are,  first,  whether  either  of  the  parties  in  charge 
of  the  respective  vessels  were  at  fault  ?  For,  if  neither  were  at  fault, 
there  is  no  liability.  Secondly.  If  there  is  a  fault  on  one  side,  which 
is  it? 

The  committee  have  been  aided  in  coming  to  a  conclusion  on  these 
points  by  a  case  decided  by  the  Supreme  Court  of  the  United  States, 
bearing  a  strong  analogy  to  this  one. — (See  1st  Howard's  Rep.,  p. 
89,  Strout  et  al.  vs.  Foster  et  al.)  In  that  case  it  was  proved, 
amongst  other  things,  that  there  was  plenty  of  room  for  the  Louis- 
ville to  have  passed  to  the  eastward  of  the  Harriet,  and  a  good  free 
wind;  that  the  Harriet  was  lying  otU  'of  the  usual  track;  that  two 
brigs  came  down  and  went  to  sea  to  the  eastward  of  the  Harriet, 
after  she  had  anchored,  and  the  wind  was  fresh  from  the  southeast  or 
south-southeast.  The  other  important  facts  are  alluded  to  in  the  de- 
cision sufficiently  to  be  understood. 

The  court  gave  the  following  opinion: 

The  appellees,  owners  of  ship  Harriet,  filed  their  libel  in  the  court 
below  for  collision,  and  upon  the  trial  the  court  rendered  a  decree  in 
favor  of  the  libellants  for  $2,701  07.  By  the  evidence  it  appears  that 
the  Harriet  had  passed  over  the  bar,  through  one  of  the  passes  or 
outlets  at  the  mouth  of  the  Mississippi  river,  outward  bound,  on  the 
26th  of  May,  1836,  and  came  to  anchor  near  the  bar.  The  Louis- 
ville, lying  below,  a  distance  of  several  miles,  weighed  anchor,  with 
a  fresh  and  favorable  wind  for  coming  in  through  the  same  pass;  as 
she  approached  the  bar,  the  wind  died  away,  and  the  current  being 
stronger  than  usual,  owing  to  a  strong  wind  from  the  south  the  night 
before,  she  drifted  and  ran  afoul  of  the  Harriet.  These  passes,  it 
appears,  are  intricate  and  difficult  to  navigate,  and  subject  to  counter 
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and  under  currente.  If  the  wind  die  away  when  a  ship  is  coming  in 
she  is  certain  to  drift  and  become  unmanageable.  Knowing  these 
facts,  a  prudent  master  tooM  never  avehor  his  vessel  in  the  thorough/are 
of  one  of  these  passes.  The  evidence  shows,  however,  that  the  master 
of  the  Harriet  did  anchor  his  vessel  immediately  in  the  thoroughfare, 
and  that,  too,  after  having  been  run  afoul  of  by  another  vessel,  about 
a  year  before,  at  or  near  the  same  place. 

There  are  four  possibilities  under  which  a  collision  may  occur: 

First.  It  may  happen  without  blame  being  imputable  to  either 
party,  as  when  the  loss  is  occasioned  by  a  storm  or  any  other  vis 
major.  In  that  case,  the  misfortune  must  be  borne  by  the  party  on 
whom  it  happens  to  light,  the  other  not  being  responsible  to  him  in 
any  degree. 

Second.  When  there  has  been  a  want  of  due  diligence  or  skill  on 
both  sides;  in  such  case  the  rule  of  law  is,  that  the  loss  must  be  ap- 
portioned between  them,  as  having  been  occasioned  by  the  fault  of 
both. 

Third.  It  may  happen  by  the  misconduct  of  the  suffering  party 
only,  and  then  the  rule  is,  that  the  sufferer  must  bear  his  own  burden. 

Lastly.  It  may  have  been  the  fault  of  the  ship  which  run  the  other 
down;  and,  in  this  case,  the  injured  party  would  be  entitled  to  entire 
compensation  from  the  other. — (The  Woodrop  Sims,  2d  Dodson's 
Rep.,  83.)  The  third  rule  here  laid  down,  it  seems  to  me,  applies 
with  great  force  to  the  case  under  consideration:  the  misconduct  on 
the  part  of  the  Harriet  in  anchoring  his  ship  immediately  in  the 
thoroughfare  is  fully  made  out  by  proof;  while,  on  the  contrary,  there 
is  no  fault  proved  going  to  show  mismanagement,  want  of  skill,  or 
negligence  on  the  part  of  the  master  of  the  Louisville.  It  is  true 
that  the  opinions  of  some  nautical  men,  found  in  the  evidence,  show 
that  it  was  possible  for  the  Louisville  to  have  avoided  the  collision 
had  everything  been  done  that  it  was  possible  to  do.  BtU  the  law 
imposes  rw  such  diligence  on  the  party  in  this  case.  So  far  as  the 
Harriet  was  concerned,  the  Louisville  was  entitled  to  the  fvU  use  of  the 
thoroughfare  of  the  pass;  the  master  of  the  Harriet  having  obstructed 
it,  with  a  full  knowledge  of  the  danger  of  doing  so  has  been  guilty  of 
such  misconduct  as  to  deprive  the  appellees  of  the  right  of  action 
against  the  appellants. — (3d  Hunt's  Com.,  230.) 

It  was  insisted  by  the  counsel  of  the  appellees  that  the  Harriet 
being  at  anchor,  and  the  other  ship  under  sail,  the  latter  was,  there- 
fore, liable. 

It  is  true,  if  a  ship  be  at  anchor  with  no  sails  set,  and  in  a  proper 
place  for  anchorage,  and  another  ship,  under  sail,  occasions  damage 
to  her,  the  latter  is  liable.  But  the  place  where  the  Harriet  anchored 
was  an  improper  places  and,  therefore,  the  appellees  must  abide  the 
consequences  of  the  misconduct  of  the  master. 

It  will  hardly  be  pretended  that  the  government  has  rights  in  the 
navigation  of  the  Mississippi  river  that  the  citizen  does  not  possess. 
By  the  ordinance  of  1787  the  Mississippi  and  its  tributaries  were  de- 
clared to  be  free  and  common  highways  to  all  the  citizens  of  the 
United  States,  and  forever  so  to  remain.     Upon  the  authority  of  the 
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foregoing  decision,  as  between  private  citizens,  Graham  would  haye 
been  entitled  to  redress.  The  right  to  7iavigate  is  not  a  right  to  set 
up  and  maintain,  for  weeks  together,  an  obstruction  in  a  navigable 
stream.  The  grant  of  the  right,  too,  is  a  surrender  of  all  right  of  ob- 
struction. In  this  case  the  government  vessel  anchored  at  the  place 
and  in  the  manner  as  she  is  admitted  to  have  been  by  Lieutenant 
McBlair,  was  an  obstruction.  It  imposed  an  unusual  degree  of  cau- 
tion, skill,  and  la'bor  upon  those  who  were  navigating  the  river  at 
that  point  to  pass  in  safety.  The  manner  of  its  anchorage  was  cal- 
culated to  deceive;  the  vessel  at  one  moment  appearing  to  be  sta- 
tionary and  giving  ample  room  to  be  passed  on  either  side,  and  in 
another  moment  entirely  changing  that  position,  sweeping  across  the 
main  channel  of  the  river  the  width  of  two  or  three  hundred  yards, 
and  running  down  any  other  vessel  that  might  at  the  time  be  within 
its  reach.  If  the  government  may  place  one  vessel  there  and  obstruct 
the  main  channel  of  the  stream,  she  might  also  place  fifty  there  and 
block  up  the  whole  river,  to  the  entire  hindrance  of  navigation.  But 
the  decision  of  the  Supreme  Court,  above  given,  is  a  complete  an- 
swer to  the  point  made  in  Lieutenant  McBIair's  communication.  The 
channel  of  that  river  is  an  improper  place  for  anchorage.  If  accident 
result  from  such  improper  anchorage,  the  vessel  so  anchored  is  at 
fault,  and  must  bear  the  loss.  But,  to  aggravate  the  fault  here,  the 
Alleghany  was  at  loose  anchor  frequently,  and  rapidly  changing  her 
position  in  consequence  of  the  cross  and  counter  currents  which  exist 
in  that  stream.  Boatmen,  in  passing  her,  could  not  tell  that  she 
would  change  her  position ;  for,  in  going  down  the  stream,  until  they 
had  passed  her,  they  could  not  know  that  she  was  at  loose  anchor; 
they  could  not  tell  when  she  would  change  her  position,  in  what  di- 
rection, or  how  far.  Manifestly,  under  such  circumstances  of  negli- 
gence and  inattention  to  the  rights  of  the  citizen,  if  accident  happen, 
the  citizen  should  not  suifer.  If  the  government  will  do  nothing  to 
abate  the  many  natural  dangers  in  the  navigation  of  that  stream,  she 
ought  to  abide  the  consequences  resulting  from  the  artificial  obstruc- 
tions, even  greater  than  the  natural  ones,  placed  in  this  public  high- 
way by  her  own  oflScers. 

The  boat  and  cargo  are  proven  to  have  been  worth,  at  the  time 
and  place  of  the  accident,  the  sum  of  two  thousand  two  hundred  and 
ninety -five  dollars  and  forty  cents  ($2,295  40.)  The  crew  saved  from 
the  wreck,  after  paying  the  expenses,  the  sum  of  $103  25;  which,  de- 
ducted from  the  value  of  the  boat  and  cargo,  leaves,  as  the  actual  loss, 
the  sum  of  $2,192  15.  For  the  payment  of  that  sum  the  committee 
report  a  bill. 


IIL 

Protest. 

United  States  op  Amebtca. 


This  instrument  of  protest,  made  and  entered  this  31st  day  of 
March,  1847,  by  James  Carnahan,  master  or  commander  of  fiatboat 


THOMAS    B.   6BAHA3C  9 

Broad  Horn  No.  4,  in  behalf  of  said  boat  and  owners,  together  with 
the  crew  of  said  boat  Broad  Horn  No.  4,  for  the  intent  and  purposes 
herein  expressed  and  set  forth,  viz: 

State  op  Tenkesseb,  Shelby  county,  88  : 

This  day  personally  appeared  before  me,  Janaes  Rose,  notary  pub- 
lic, duly  commissioned  and  sworn  for  the  county  of  Shelby,  and  State 
of  Tennessee,  James  Carnahan,  master,  Willson  Garnahan,  John  Car- 
nahan,  Harrison  Freeland,  and  Richard  S.  Richey,  who,  being  duly 
sworn,  do  make  the  following  statement  upon  oath: 

That,  on  the  morning  of  the  16th  day  of  Mai'ch,  1847,  the  said  boat, 
Broad  Horn  No.  4,  left  the  port  of  Maysville,  Indiana,  for  ISew 
OrloMis;  that  said  boat  proceeded  on  her  voyage,  touching  at  the 
usual  landings;  that  nothing  worthy  of  note  occurred  until  Wednes- 
day, the  31st  day  of  March,  1847,  about  half-past  6  a.  m.,  when  having 
put  out  from  the  landing  at  Memphis,  and  passing  the  United  States 
steam  frigate  Alleghany,  lying  in  the  Mississippi  river  opposite  Mem- 
phis, the  said  frigate  swung  round  by  her  stern  and  struck  the  said 
fiatboat  on  her  starboard  gunwale  at  the  bow,  which  caused  her  to 
sink  immediately  to  the  top  of  said  flatboat;  immediately  afterwards 
these  affiants  succeeded  in  landing  said  boat  a  short  distance  below 
where  the  said  accident  occurred.  The  said  flatboat  was  strong,  well 
found  in  every  respect,  manned  with  an  able  and  efficient  crew,  and 
had  a  cargo  of  three  thousand  or  thirty -five  hundred  bushels  of  corn 
in  the  ear.  Every  exertion  on  the  part  of  the  crew  was  unavailing, 
and  the  accident  must  be  considered  one  of  the  unavoidable  dangers 
of  the  river:  Therefore  I,  James  Rose,  notary  as  aforesaid,  do  hereby 
protest  against  all  and  singular  the  dangers  of  the  river,  unavoidable 
accidents,  damages,  losses,  and  claims  of  any  person  or  persons  what- 
soever, by  reason  of  the  aforesaid  accident. 

JAMES  CARNAHAN. 

WILLSON  CARNAHAN. 

JOHN  CARNAHAN. 

HARRISON  FREELAND. 

RICHARD  S.  RICHEY. 

Sworn  to  and  subscribed  before  me  the  Slst  day  of  March,  1847. 

JAMES  ROSE, 

Notary  PvMio, 

State  op  Tennessee,  Shelby  county,  88 : 

I,  James  Rose,  notary  public,  duly  commissioned  and  sworn  for 
the  county  of  Shelby  and  State  of  Tennessee,  residing  in  the  town 
of  Memphis,  in  said  State,  do  hereby  certify  that  the  foregoing  instru- 
ment of  protest  was  made  and  entered  before  me  according  to  law 
this  Slst  day  of  March,  A.  D.  1847. 

Fl  s  1  ^^  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
^  '   '-^       my  notarial  seal,  at  Memphis,  the  day  and  year  above  written. 

JAMES  ROSE, 

Notary'Public. 
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IV. 

Soles  for  account  of  underwritera  onflaiboai,  No.  4,  Captain  CamahaUj 
wrecked  near  Memphis  Uyff  on  March  31,  1847. 

Sold  to  Mr.  Brinkley  boat,  cables,  and  contents,  supposed 

3,500  bushels,  for $113  75 

Charges. 

Commissions,  7^  per  cent. $8  50 

Advertising - 2  00 

10  50 


103  25 


[E.  0.  E.]  MORAN  &  CO. 

J.  A.  PHILLIPS,  Auctioneer. 

State  op  Tennessee,  Shelby  county,  ss : 

John  Cannavan,  one  of  the  firm  of  Moran  &  Co.,  makes  oath  before 
me  that  the  facts  set  forth  in  the  foregoing  bill  are  true. 

J.  CANNAVAN. 

Witness  my  hand  and  seal  of  oflSce,  at  Memphis,  in  the  county 
aforesaid,  March  31,  1847. 

[L.  s.]  JAMES  ROSE, 

Notai^  PvHtlic. 


V. 

Deposition  of  J.  Camahan  and  others. 

State  op  Indiana,  Daviess  county,  ss : 

Deposition  of  James  Carnahan  and  others,  taken  before  the  clerk 
of  the  circuit  court  of  said  county,  in  pursuance  of  the  attached 
notice;  taken  at  the  court-house  in  Washington,  in  the  county  and 
State  aforesaid,  between  the  hours  of  9  o'clock  a.  m.  and  6  o'clock 
p.  m.  of  the  25th  day  of  May,  1859,  to  be  used  in  evidence  on  the 
investigation  of  a  claim  against  the  United  States,  now  pending  in 
the  Court  of  Claims,  in  the  name  of  Thomas  B.  Graham,  of  said 
county,  taken  at  the  clerk' s  office. 

Willson  Carnahan,  being  first  duly  sworn  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  in  answer  to  the  following 
interrogatories,  deposes  and  says: 

Question  by  Mr.  Clements,  counsel  for  T.  B.  Graham.  State  your 
name,  occupation,  age,  and  place  of  residence  for  the  past  year; 
.whether  you  have  any  interest,  direct  or  indirect,  in  the  claim  which 
is  the  subject  of  inquiry;  and  whether  you  are  related  to  Thomas  B. 
Gi:aham,  the  claimant,  and  if  so,  in  what  degree. 

Answer.  I  will  be  forty -one  years  of  age  the  3d  of  next  July;  my 
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name  is  Willson  Camahan;  am  a  farmer  by  occupation,  and  have  been 
a  resident  of  Daviess  county,  Indiana,  for  thirty-five  years.  I  have 
no  interest,  direct  or  indirect,  in  the  claim  of  Thomas  B.  Graham 
against  the  United  States.  I  am  not  related  to  the  said  Graham  in 
any  degree. 

Question  by  Mr.  Clements.  Please  state  all  you  may  know,  if  any» 
thing,  about  a  certain  flatboat  belonging  to  Thomas  B.  Graham,  loaded 
with  corn,  which  is  said  to  have  left  Maysville,  Indiana,  in  March, 
1847,  and  consigned  by  said  Graham  toB.  W.  Shellmire  &  Co.,  com- 
mission merchants  at  New  Orleans,  Louisiana,  and  which  is  alleged 
to  have  been  lost  on  the  Mississippi  river,  near  Memphis,  in  the  State 
of  Tennessee. 

Answer.  I  was  a  bow  hand  on  that  boat;  the  boat  was  called  Broad 
Horn  No.  4;  James  Carnahan  was  pilot;  John  Carnahan,  Richard  S. 
Eitchey,  and  Harrison  Freeland  were  the  other  bow  hands.  The  boat 
was  loaded  with  sound  yellow  corn  in  the  ear;  I  think  there  were 
near  3,400  bushels  of  corn  in  the  boat.  The  boat  was  consigned  to 
Shellmire  &  Co.,  at  New  Orleans.  We  left  Maysville  in  March,  1847, 
and  proceeded  upon  our  voyage  for  New  Orleans  until  we  came  to 
Memphis,  where  we  landed  at  the  upper  landing,  and  remained  over 
night.  Upon  starting  out  the  next  morning,  three  boats  in  company, 
Captain  Morgan,  who  commanded  one  of  them,  being  ahead,  and  our 
boat  following  after.  Captain  Morgan  had  passed  the  steam  frigate 
Alleghany,  lying  in  the  channel;  the  said  frigate  swung  towards  the 
left  hand,  or  Tennessee  shore,  and  struck  our  boat  at  the  bow,  tear- 
ing off  the  upper  gunwale  back  as  far  as  the  rake,  which  caused  the 
boat  to  sink  in  and  about  the  time  we  reached  the  Tennessee  shore, 
where  we  succeeded  in  landing  the  boat  in  a  sinking  condition.  The 
cargo  was  all  under  water  when  we  reached  the  shore. 

Question  by  Mr.  Clements.  Please  state,  if  you  know,  how  the 
frigate  Alleghany  was  anchored,  and  whether  or  not  she  was  in  the 
channel  where  flatboats  usually  pass. 

Answer.  The  frigate  Alleghany  was  anchored  by  the  bow,  and 
could  play  across  the  channel  from  side  to  side.  She  was  anchored 
in  the  usual  part  of  the  river  where  flatboats  pass  between  the  eddy 
and  main  current. 

Question.  Please  state,  if  you  recollect,  about  what  time  the  Alle- 
ghany struck  the  flatboat  Broad  Horn  No.  4. 

Answer.  It  was  about  the  31st  of  March,  1847. 

Question.  Had  you  or  not  a  sufficient  crew  aboard  of  said  boat  to 
have  run  her  to  New  Orleans  ? 

Answer.  We  had. 

Question.  When  you  started  out  from  the  Memphis  landing  was 
there  or  not  sufficient  room  to  pass  between  the  shore  and  the  Alle- 
ghany had  the  latter  remained  stationary  ? 

Answer.  If  the  Alleghany  had  remained  stationary  we  could  have 
passed  unharmed. 

Question.  Please  state  why  the  protest  was  made  at  Memphis,  and 
the  wreck  sold,  if  you  know. 

Answer.  The  reason  we  proceeded  to  get  out  the  protest,  and  sell 
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the  wreck,  Mr.  Grraham  directed  ub  when  he  started  to  do  so,  as  he 
mi^ht  take  a  notion  to  have  it  insured. 

Question.  Was  the  boat  Broad  Horn  No.  4,  and  its  cargo,  insured, 
or  either  of  them  ? 

Answer.  I  do  not  know,  of  my  own  knowledge,  whether  they  were 
or  not;  but  the  day  after  we  returned  home  Mr.  Graham  told  me  it 
was  not  insured. 

(The  above  answer  objected  to  by  Hon.  W.  E.  Niblack,  counsel 
for  the  United  States.     Objection  overruled.) 

Question  by  Hon.  Mr.  Niblack,  counsel  for  United  States.  How 
wide  is  the  Mississippi  river  opposite  the  city  of  Memphis  ? 

Answer.  I  can't  say  exactly,  but  suppose  it  is  likely  over  a  mile. 

Question.  On  which  side  of  the  frigate  did  the  boats,  about  the 
time  of  the  catastrophe,  usually  run  ? 

Answer.  On  the  left  or  Tennessee  side,  especially  those  which 
landed  at  the  Memphis  landing. 

Question.  Could  you  not,  with  a  reasonable  effort,  have  passed  in 
safety  to  the  right  of  the  frigate  ? 

Answer.  I  think  we  could  not. 

Question.  How  far  were  you  passing  to  the  left  of  the  frigate  be- 
fore it  shifted  its  position  7 

Answer.  About  midway  between  its  anchorage  and  the  shore. 

Question.  Are  you  acquainted  with  the  location  of  the  navy  yard 
at  Memphis  ? 

Answer.  I  am  not. 

Question.  You  cannot  state,  then,  whether  the  vessel  was  anchored 
at  the  navy  yard  ? 

Answer.  I  cannot;  but  think  it  must  have  been  some  distance  from 
the  navy  yard. 

Question  by  Mr.  Olements  for  the  claimant.  Please  state  whether 
you  know  of  any  other  matter  in  relation  to  the  claim  in  question. 

Answer.  I  do  not. 

WILLSON  CARNAHAN, 

John  Carnahan,  being  first  duly  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  in  answer  to  the  following  inter- 
rogatories, deposes  and  says: 

Question  by  Mr.  Clements,  counsel  for  Mr.  Graham.  State  your 
name,  occupation,  age,  and  place  of  residence  for  the  past  year; 
whether  you  have  any  interest,  direct  or  indirect,  in  the  claim  which 
is  the  subject  of  inquiry;  and  whether  you  are  related  to  Thomas  B. 
Graham,  the  complainant,  and  if  so,  in  what  degree. 

Answer.  My  name  is  John  G.  Carnahan;  I  am  a  farmer  by  occupa- 
tion; lam  thirty-nine  years  of  age,  and  have  resided  in  Daviess  county, 
Indiana,  for  upwards  of  thirty  years  last  past;  I  have  no  interest, 
direct  or  indirect,  in  the  claim  which  is  the  subject  of  inquiry;  and 
am  not  related  to  Thomas  B.  Graham,  the  claimant,  in  any  degree. 

Question.  Please  state  all  you  may  know,  if  anything,  about  a  cer- 
tain flatboat  belonging  to  Thomas  B.  Graham,  loaded  with  corn, 
which  is  said  to  have  left  Maysville  in  March,  1847,  and  consigned 
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by  said  Graham  to  B.  W.  Shellmire  &  Co.,  commission  merchants  at 
New  Orleans,  Louisiana,  and  which  is  alleged  to  have  been  lost  on 
the  Mississippi  river,  near  Memphis,  in  the  State  of  Tennessee. 

Answer.  I  was  a  bow  hand  on  flatboat  Broad  Horn  No.  4,  which 
left  the  White  river,  atMaysville,  Indiana,  in  March,  1847.  The  boat 
was  owned  by  Thomas  B.  Graham,  and  was  consigned  to  Shellmire  <& 
Co.,  New  Orleans.  It  was  loaded  with  yellow  corn,  about  3,400 
bnshels.  We  landed  safely  above  the  mouth  of  Wolf  river,  near  Mem- 
phis, on  the  30th  of  March,  1847.  The  next  morning  we  started,  in 
company  with  two  other  flatboats,  and  was  running  between  the 
Tennessee  shore  and  the  frigate,  following  the  boat  commanded  by 
Morgan;  as  we  passed  the  frigate  Alleghany,  which  was  lying  quar- 
tering the  river,  she  swung  against  us,  striking  the  right  hand  cor 
Ber  of  the  bow  of  the  Broad  Horn  No.  4,  splitting  her  right  gunwale, 
which  caused  us  to  sink  by  the  time  we  could  pull  ashore,  which 
swamped  the  cargo,  and  caused  a  total  loss,  except  $113  75,  foy  which 
the  wreck  was  sold. 

Question.  Please  state  how,  and  in  what  part  of  the  river,  the  frigate 
Alleghany  was  anchored? 

Answer.  The  frigate  Alleghany  was  anchored  in  the  Mississippi 
river,  between  one-fourth  and  a  half  mile  from  the  Tennessee  shore; 
she  was  anchored  at  the  bow,  and  could,  and  did,  swing  to  and  fro 
across  the  channel  as  ikr  as  her  cable  would  let  her  play. 

Question.  Please  state  whether  or  not  the  frigate  was  in  the  usual 
road  where  flatboats  passed. 

Answer.  She  was;  for  boats  running  on  the  Memphis  side. 

Question.  What  was  the  value  of  corn  at  that  time? 

Answer.  It  was  worth  about  sixty-five  cents  per  bushel  at  Mem- 
phis. 

Question.  What  was  the  value  of  the  boat  and  tackle? 

Answer.  It  was  worth  about  $200. 

Question.  Please  state  what  you  know  about  the  boat  and  cargo 
being  insured? 

Answer.  After  we  got  home  I  told  Mr.  Graham  we  had  taken  pro- 
test and  he  could  proceed  to  get  his  insurance;  he  answered  that  it 
was  not  insured. 

(Which  last  answer  was  objected  to  by  Mr.  Niblack,  for  United 
States,  and  overruled.) 

Question  by  Hon.  Mr.  Niblack,  counsel  for  the  United  States.  Are 
you  acquainted  with  the  location  of  the  navy  yard  at  Memphis  ? 

Answer.  1  know  where  it  is,  but  do  not  know  its  boundaries. 

Question.  How  far  was  the  frigate  lying  from  the  navy  yard? 

Answer.  I  suppose  about  a  quarter  of  a  mile,  a  little  below. 

Question.  Could  the  frigate  have  been  anchored  with  safety  and 
convenience  any  nearer  the  navy  yard  than  it  was? 

Answer.  I  think  it  could. 

Question.  Was  there  not  room  for  you  to  have  passed  with  safety 
and  convenience  to  the  right  of  the  frigate? 

Answer.  The  captain  thought  not,  but  for  my  part  I  don't  think 
there  could  be  much  difference. 
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Question.  Was  not  the  main  channel,  in  point  of  fact,  to  the  right 
of  the  frigate? 

Answer.  I  don' t  know,  but  think  the  frigate  lay  in  the  channel,  as 
the  boats  appeared  to  draw  to  it.  It  took  hard  polling  to  get  to  either 
side. 

Question.  How  did  it  happen  that  your  boat  was  wrecked  when 
the  other  boats  passed  safely  through? 

Answer.  Our  boat  was  floating  in  the  middle,  Morgan's  boat  below, 
and  Bratton's  boat  above  us;  after  Captain  Morgan's  boat  had  passed 
the  frigate  swung  round  and  produced  the  collision  which  sunk  the 
boat. 

Question.  You  stated  in  one  of  your  previous  answers  that  the 
boat  belonged  to  Thomas  B.  Graham,  and  had  been  consigned  to  B« 
W.  Shellmire  &  Co.,  of  New  Orleans;  now  how  do  you  know,  in  point 
of  fact,  that  the  boat  did  not  belong  to  B.  W.  Shellmire  &  Co? 

Ansvirer.  We  were  employed  by  Mr.  Graham  to  run  the  boat,  and 
it  was  built  and  loaded  by  him  at  Daviess  county,  Indiana*  It  waa 
known  and  called  upon  the  river  as  Mr.  Graham's  boat. 

Question.  Had  the  boat  any  custom-house  papers? 

Answer.  Not  that  I  am  aware  of.  There  is  no  custom-house  here 
at  which  they  could  be  obtained,  in  my  knowledge.  It  is  not  cus- 
tomary, as  I  understand  it,  for  flatboats  to  use  custom-house  papers. 

Question  by  Mr.  Clements.  State  whether  you  know  of  any  other 
matter  in  relation  to  the  claim  in  question  ? 

Answer.  There  is  nothing  more  that  I  can  think  of. 

JOHN  G.  CARNAHAN. 

Abel  T.  Morgan,  being  first  duly  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  in  answer  to  the  following  inter- 
rogatories, deposes  and  says: 

Question  by  Mr.  Clements,  counsel  for  Mr.  Graham.  State  your 
name,  age,  occupation,  place  of  residence  for  the  past  year;  whether 
you  have  any  interest,  direct  or  indirect,  in  the  claim  which  is  the 
subject  of  inquiry;  and  whether  you  are  related  to  Thomas  B.  Gra- 
ham, the  complainant,  and  if  so,  in  what  degree  ? 

Answer.  Abel  T.  Morgan;  I  am  forty-two  years  of  age;  am  a  farmer, 
and  occasionally  a  fiatboat  pilot ;  I  reside  in  Daviess  county,  Indiana,  and 
have  resided  there  for  the  last  thirty-seven  years.  I  have  no  interest^ 
direct  or  indirect,  and  am  not  related  to  Mr.  Graham.  I  have  also 
occasionally  been  a  pilot  on  steamboats. 

Question.  State  what  you  know,  if  anything,  about  a  certain  flat- 
boat  Broad  Horn  No.  4,  said  to  have  left  Maysvillo,  on  White  river, 
in  Indiana,  about  March,  1847  ? 

Answer.  I  know  there  was  such  a  boat  that  left  Maysville  in  March, 
1847.  It  was  laden  with  about  3,416  bushels  of  yellow  corn.  The 
boat  left  Maysville  in  company  with  two  others.  I  commanded  one, 
Bratton  another,  and  James  Carnahan  the  third,  being  the  one  that 
was  lost.  I  had  the  general  superintendence,  as  supercargo,  of  them 
all.  After  leaving  Maysville,  we  had  no  difficulty  until  we  arrived 
at  Memphis,  Tennessee,  where  we  landed  on  the  evening  of  the  30th 
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of  March  on  the  Tennessee  shore,  just  above  the  mouth  of  Wolf  river. 
We  stopped  there  to  get  supplies.  The  frigate  Alleghany  was  an- 
chored below  the  mouth  of  Wolf  river  about  300  or  400  yards,  and 
about  300  or  400  yards  from  the  Tennessee  shore,  in  the  road  where 
flatboats  usually  run.  When  we  cut  out  on  the  morning  of  the  3l8t 
of  March,  Camahan  followed  me  with  the  boat  Broad  Horn  No.  4. 
I  passed  safely.  The  ship  was  swinging  the  length  of  the  line,  and, 
as  Carnahan's  boat  passed,  the  ship  swung  round  against  his  boat  and 
sunk  it. 

Question.  To  whom  did  flatboat  Broad  Horn  No.  4  belong,  and 
where  were  you  directed  by  her  owner  to  take  her  ? 

Answer.  The  boat  and  cargo  belonged  to  Thomas  B.  Graham,  and 
I  was  directed  to  take  her  to  Shellmire  &  Co.,  at  New  Orleans,  to 
whom  she  was  consigned. 

Question.  State  whether  or  not  the  boat  Broad  Horn  had  a  suffi- 
cient crew  to  take  her  to  New  Orleans  by  using  the  proper  care. 

Answer.  I  think  she  had. 

Question.  State  if  you  know  whether  the  hands  were  employed  to 
take  her  to  New  Orleans  ? 

Answer.  They  were. 

Question.  What  was  the  price  of  corn  at  New  Orleans  about  that 
time  ? 

Answer.  About  eighty-five  cents  for  corn  in  the  ear.  I  went  on 
from  Memphis  after  the  accident  direct  to  New  Orleans,  where  I 
landed  both  the  other  boats. 

Question.  State  how  many  hands  were  on  the  Broad  Horn  No.  4 
at*the  time  she  was  struck  by  the  Alleghany  ? 

Answer.  There  were  four  bow  hands  and  the  pilo};,  James  Cama- 
han, who  were  all  able-bodied,  good  hands. 

Question.  State  whether  or  not  the  boat  would  have  passed  the 
Alleghany  in  safety  if  she  had  been  fast  anchored? 

Answer.  It  is  my  impression  that  if  the  ship  had  been  fast  anchored, 
the  boat  would  have  passed  in  safety. 

Question.  State,  if  you  know,  the  value  of  the  boat  and  tackle,  inde- 
pendent of  the  cargo  ? 

Answer.  The  boat  was  about  eighty  feet  long,  and  was  worth  three 
dollars  per  foot;  the  t-ackle  was  worth  about  seventy  dollars. 

Question.  State,  if  you  know,  why  the  protest  and  sale  of  the 
wreck  was  made  at  Memphis. 

Answer.  When  we  started,  Mr.  Graham  directed  me,  in  case  of 
accident,  to  have  protest  made  and  wreck  sold,  because  he  might 
probably  get  them  insured. 

Question.  State  whether  or  not  the  boat  and  cargo  was  insured. 

Answer.  I  think  not.  My  first  knowledge  that  it  was  not  insured 
was  communicated  to  me  by  Colonel  Van  Trees,  of  this  place,  before 
I  left  New  Orleans. 

Question.  What  did  the  wreck  sell  for? 

Answer.  The  boat  and  com  sold  for  $113  75.  The  expenses  of 
the  protest  and  sale  was  $15. 

Question  by  Mr.  Niblack,  counsel  for  the  United  States.  How  do 
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yon  know  whether  the  boat  and  cargo  belonged  to  Mr.  Graham  or  to 
Mr.  Shellmire  &  Co? 

Answer.  It  was  called  Graham's  boat,  and  the  corn  was  raised  on 
Mr.  Graham's  farm,  in  Daviess  county,  and  Graham  put  me  into 
possession  of  the  boat  to  run  it  to  New  Orleans,  as  before  stated. 

Question.  You  state  in  your  previous  answer  that  the  boat  would 
have  passed  in  safety  if  the  frigate  had  been  fast  anchored.  Now, 
what  reason  have  you  for  making  this  statement  7 

Answer.  Because  it  would  have  prevented  her  swinging  in  the 
current.  And  I  had  passed  with  my  boat  in  safety,  and  if  she  had 
not  been  swinging  his  boat  would  have  also  passed  safely. 

Question.  Was  there  not  room,  notwithstanding  the  motion  of  the 
frigate,  to  have  passed  in  safety,  on  either  side,  by  the  exercise  of 
ordinary  diligence? 

Answer.  I  think  not.  Other  boats  passed  with  difficulty.  Several 
others  were  wrecked  about  the  same  time. 

A.  T.  MORGAN. 

Not  having  got  through  with  all  the  testimony,  it  is  ordered  that 
the  further  taking  of  depositions  be  postponed  till  to-morrow  morning, 
4%        at  9  o'clock. 

Thursday  Morning,  March  26,  1859. 

The  further  taking  of  depositions  is  resumed. 

James  Carnahan,  being  first  duly  sworn  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  in  answer  to  the  claim  which 
is  the  subject  of  inquiry,  deposes  and  says: 

Question  by  Mr.  Clements,  counsel  for  the  claimant.  State  your 
name,  occupation,  age,  and  place  of  residence  for  the  past  year; 
whether  you  have  any  interest,  direct  or  indirect,  in  the  claim  which 
is  the  subject  of  inquiry;  and  whether  you  are  related  to  Thomas  B. 
Graham,  the  complainant,  and  if  so,  in  what  degree. 

Answer.  My  name  is  James  Carnahan;  I  am  about  thirty-eight 
years  of  age;  am  a  carpenter  by  trade;  I  reside  in  Washington, 
Daviess  county,  Indiana,  and  have  resided  there  for  the  term  of 
nineteen  years;  I  have  no  interest,  direct  or  indirect,  in  the  claim 
which  is  the  subject  of  inquiry;  I  am  not  related  in  any  degree  to 
Thomas  B.  Graham. 

Question.  State  what  you  know,  if  anything,  about  a  certain  flat- 
boat  called  Broad  Horn  No.  4,  said  to  have  left  Maysville,  on  White 
river,  in  Indiana,  about  March,  1847. 

Answer.  I  know  there  was  such  a  boat,  and  I  was  employed  by 
Thomas  B.  Graham,  as  captain  or  pilot,  to  take  her  to  New  Orleans. 
She  was  laden  with  yellow  corn  in  the  ear;  I  measured  the  corn 
into  the  boat;  there  were  3,416  bushels  of  good  sound  corn.  I  had 
four  bow  hands  aboard,  to  wit:  Willson  Carnahan,  John  Carnahan, 
Richard  S.  Ritchey,  and  Harrison  Preeland.  We  left  Maysville 
somewhere  about  the  18th  day  of  March,  and  went  safely,  making 
our  usual  landings  of  nights  and  stormy  days,  to  Memphis,  Tennessee, 
when  we  landed  about  the  mouth  of  Wolf  river,  some  two  or  three 
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hundred  yards  above  where  the  frigate  Alleghany  was  anchored,  on 
the  29th  of  the  same  month.  The  Alleghany  was  anchored  near 
a  quarter  of  a  mile  from  the  Tennessee  shore.  She  was  only 
fastened  at  the  bow,  and  being  at  loose  anchor  in  the  river  when  the 
current  of  the  two  rivers  meeting  formed  on  one  side  an  eddy  which, 
with  the  main  current  of  the  Mississippi,  caused  the  ship  to  play  side- 
ways across  the  channel  some  fifty  yards  each  way  from  where  she 
would  have  laid  if  she  had  been  fast  anchored. 

Next  morning,  on  the  30th,  before  we  started  out,  three  boats  put 
out  from  the  same  landing  that  we  were  at,  and  attempted  to  go  on 
the  right  of  thfe  ship,  and  all  three  of  them  struck  the  ship  and  sunk. 
We  then  concluded  that  it  was  safer  to  go  on  the  left  hand  side  of  the 
ship  ;  Captain  Morgan,  who  was  commanding  one  of  the  boats,  put 
out  about  fifty  yards  ahead  of  me  and  passed  safe  ;  as  I  passed  the 
frigate,  from  the  boils  and  current  formed  by  the  two  rivers,  as  before 
stated,  she  was  coming  bow  foremost  directly  towards  me  ;  seeing  the 
danger,  we  were  pulling  with  all  our  might  for  the  Tennessee  shore, 
but  was  unable  to  get  out  of  the  way  ;  the  frigate  struck  us  in  the 
bow,  and  the  boat  was  a  complete  wreck  by  the  time  we  struck  the 
Tennessee  shore.  When  we  put  out  from  the  shore  we  put  out  stern 
foremost,  not  having  room  to  turn,  and  when  pulling  away  from  the 
ship  was  going  stern  foremost,  and  consequently  the  ship  struck  the 
bow  of  the  boat. 

Question.  Please  state  where  you  went  after  the  wreck  and  after 
you  left  Memphis. 

Answer.  After  we  landed  we  had  a  protest  and  sale  of  the  wreck ; 
wo  then  went  on  to  New  Orleans  with  the  other  two  boats  ;  the  bow 
hands  of  the  wrecked  boat  returned  home. 

Question.  Please  state,  if  you  know,  what  corn  was  worth  per 
bushel  at  that  time  at  New  Orleans. 

Answer.  Yellow  corn  was  worth  85  and  90  cents  per  bushel  in  the 
sack. 

Question.  State,  if  you  can,  the  value  of  the  boat  and  tackle. 

Answer.  The  boat  and  tackle  were  worth  about  $280  ;  I  built  the 
boat ;  it  was  seventy-six  feet  long,  and  cost  $3  per  foot. 

Question.  Please  state  why  you  had  protest  made  at  Memphis? 

Answer.  When  I  was  about  leaving  Maysville,  Mr.  Graham  directed 
me  to  have  it  done  in  case  of  accident,  as  he  might  take  a  notion  to 
have  it  insured. 

Question.  Was  the  boat  insured  ? 

Answer.  It  was  not;  I  learned  that,  when  I  got  to  New  Orleans,  from 
Colonel  Van  Troes,  Mr.  Graham's  partner  in  the  other  two  boats. 

Question.  Please  state  whether  or  not  the  crew  on  board  of  the 
boat  was  sufficient  to  have  run  it  safely  to  New  Orleans. 

Answer.  I  considered  that  it  was ;  they  were  good,  able-bodied 
hands,  and  it  was  the  usual  force  for  such  a  sized  boat.- 

Queatums  by  Mr.  NiUack,  counsel  /or  the  United  States. 

^  Question.  Do  you  know  where  the  navy  yard  is  situated  at  Memphis? 
Rep.  C.  C.  285 2 
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Answer.  On  Wolf  river,  extending  from  the  month  up  the  river  dd 
the  southern  or  lower  bank. 
I  Question.  How  far  was  the  frigate  Alleghany  moored  from  the  navy 

yard  ? 

Answer.  One  quarter  of  a  mile  or  more,  nearly  opposite. 

Question.  Could  it  have  been  anchored  with  safety  at  any  point 
nearer  the  navy  yard  ? 

Answer.  I  think  it  could. 

Question.  Are  you  acquainted  with  the  depth  of  water  near  the 
navy  yard  shore  ? 

Answer.  I  am  ;  I  have  seen  it  low  water  and  at  high,  water ;  it  was 
at  high  water  at  that  time. 

Question.  Was  not  the  vessel  lying  within  the  navy  yard  limits  or 
harbor. 

Answer.  I  understood  not ;  I  learned  this  from  the  citizens  of 
Memphis ;  I  am  myself  not  acquainted  with  the  boundaries  of  the  navy 
yard  or  its  harbor  limits. 

Question.  How  wide  is  the  Mississippi  river  at  Memphis  ? 

Answer.  It  is  about  a  mile  and  a  quarter  wide,  as  near  as  I  can  judge* 

Question.  Were  there  not  other  landings  at  the  city  of  Memphis  at 
which  you  could  have  landed  ? 

Answer.  There  were  other  landings  opposite  the  city  of  Memphis, 
but  this  was  the  usual  place  of  landing  for  boats  that  only  stopped 
temporarily  and  did  not  desire  to  pay  wharfage. 

Question.  Might  you  not  have  perceived  the  diflSculty  which  you 
were  likely  to  get  into  before  you  landed  the  evening  before. 

Answer.  We  could  not ;  we  did  not  know  of  the  vessel  being  there 
until  we  were  about  taking  our  line  ashore  ;  the  river  being  crooked, 
we  could  not  see  it  only  a  short  distance. 

Question.  Might  you  not  have  avoided  the  collision  with  the  Alle- 
ghany by  the  employment  of  a  tow-boat  at  a  reasonable  expense  ? 

Answer.  I  think  not;  for  one  reason,  there  were  no  tow-boats 
there;  and,  in  the  next  place,  the  expense  attending  the  employment 
of  steamers  on  the  Mississippi  river  for  such  a  purpose  is  too  great 
for  the  value  of  an  ordinary  flatboat  cargo. 

Question.  Had  you  any  ardent  spirits  on  board  your  boat  ? 

Answer.  No,  sir,  not  any;  nor  had  we  any  from  the  time  we  left 
the  Maysville  landing. 

Question.  Were  your  hands  sober  and  able-bodied  at  the  time  of 
the  collision? 

Answer.  They  were. 

Question.  Please  describe  the  size  and  dimensions  of  the  flatboat 
in  question,  and  the  manner  of  its  construction. 

Answer.  It  was  seventy-six  feet  long,  twenty  feet  four  inches 
wide;  the  gunwales  were  four  feet  wide  at  the  rake,  and  ten  inches 
thick,  sound  poplar  wood;  solid  oak  stern  and  bow  pieces;  twenty- 
three  oak  and  hickory  cross- ties;  ten  streamers,  running  through  the 
boat,  all  well  framed  together;  oak  bottom,  two-inch  plank,  rake  at 
each  end,  ten  feet  at  the  stern,  twelve  at  the  bow,  sided  with  two- 
inch  poplar  plank  studding,  two  feet  apart  from  centre  to  centre. 
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The  boat  was  seven  feet  high  from  the  floor  to  the  roof;  it  was  covered 
with  three  tiers  of  good  poplar  roofing;  it  had  check  posts,  stern  and 
bow  lines,  a  good  skiff,  four  side  oars,  and  a  steering  oar  at  the  stern. 

Question.  How  did  it  compare  with  other  flatboats  as  to  strength 
and  safety  ? 

Answer.  She  was  considered  an  extra  good  boat. 

Question.  Did  you  ever  build  or  assist  in  building  any  other  boats  ? 

Answer.  I  have  built  about  twenty-five  flatboats,  and  am  quite 
familiar  with  flatboat  building. 

Question.  Had  the  boat  any  custom-house  papers  ? 

Answer.  No,  sir. 

Question.  How  do  you  know,  then,  when  the  boat  was  wrecked, 
whether  it  belonged  to  Thomas  B.  Qraham  or  to  B.  W.  Shellmire  & 
Co.,  the  consignees? 

Answer.  Because  I  was  employed  in  the  first  place  by  Graham  to 
build  the  boat,  and  to  load  it  with  his  corn,  raised  on  his  own  farm, 
and  run  it  to  New  Orleans;  and  not  having  delivered  it  to  B.  W. 
Shellmire  &  Co.,  and  being  still  under  my  charge  when  it  was 
wrecked,  as  Mr.  Graham's  agent,  I,  of  course,  regarded  the  boat  and 
cargo  as  still  belonging  to  him.  Besides,  B.  W.  Shellmire  &  Co., 
when  I  saw  them  soon  afterwards  at  New  Orleans,  made  no  claim  to 
the  boat.  The  cargo  was  only  consigned  to  B.  W.  Shellmire  &  Co., 
to  be  sold  by  them,  as  commission  merchants,  on  account  of  the  said 
Graham.  ^ 

Question  by  Mr.  Clements.  State  whether  you  know  of  any  other 
matter  relative  to  the  claim  in  question. 

Answer.  I  think  I  have  stated  all  within  my  knowledge  material 
to  either  side  of  the  question;  at  all  events,  all  that  I  now  remember 
to  which  my  attention  has  been  directed. 

JAMES  CARNAHAN. 

State  op  Indiana,  Daviess  county ,  ss : 

On  the  25th  day  of  May,  A.  D.  1859,  personally  came  Wilson  Car- 
nahan,  John  G.  Carnahan,  and  Abel  T.  Morgan,  the  witnesses  within 
named,  and  after  having  been  severally  first  sworn  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  the  questions  contained 
in  the  within  and  foregoing  depositions  were  written  down  by  the 
commissioner,  and  then  proposed  by  him  to  the  witnesses;  and  their 
several  answers  thereto  were  written  down  by  the  commissioner  in 
the  presence  of  said  witnesses,  who  then  subscribed  their  respective 
deposition  in  the  presence  of  the  commissioner. 

And  on  this  26th  day  of  May,  A.  D.  1859,  until  which  time  the 
taking  of  the  depositions  was  continued,  personally  came  James  Car- 
nahan, the  witness  within  named,  and  after  having  been  first  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the 
questions  contained  in  his  deposition  within  were  written  down  by 
the  commissioner,  and  then  proposed  by  him  to  said  Carnahan;  and 
the  answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  tben  subscribed  the  deposition  in  the 
presence  of  the  commissioner. 
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The  depositions  of  the  said  Wilson  Carnahan,  John  G.  Oarnahan, 
Abel  T.  Morgan,  and  James  Garnahan,  were  taken  at  the  request  of 
Thomas  B.  Graham,  to  be  used  in  the  investigation  of  a  claim  against 
the  United  States  now  pending  in  the  Court  of  Claims  in  the  name  of 
Thomas  B.  Graham. 

The  adverse  party  was  notified,  and  was  represented  by  the  Hon. 
William  E.  Niblack,  and  did  not  object,  except  as  within  noted. 

JOHN  VAN  TROES, 
Clerh  of  the  Daviess  Circuit  Court, 

Fees  of  witnesses $5  00 

Travel 1  76 

Commissioner's  fees 6  41 

Total 13  17 


$ 


VI. 

in  tete  court  of  claims. 

Thomas  B.  Graham  vs.  The  United  States. 
Deposition  of  Commander  W.  W.  Hunter, 


The  testimony  of  Commander  William  W.  Hunter,  taken  before 
Commissioner  Webster,  on  Thursday,  the  9th  of  June,  was  taken  in 
pursuance  of  previous  verbal  agreement. 

ANDREW  WYLIE, 

For  Claimant. 

JOHN  D.  Mcpherson, 

Deputy  Solicitor  for  the  United  States. 


in  the  court  of  claims 
Thomas  B.  Graham  vs.  The  United  States. 

The  deposition  of  William  W.   Hunter,  on  the  part  of  the  United 

States. 

First  interrogatory.  What  is  your  name  ? 
Answer.  William  W.  Hunter. 
2d  interrogatory.  What  is  your  occupation  ? 
Answer.  I  am  a  commander  in  the  United  States  navy. 
3d  interrogatory.  Where  has  been  your  place  of  residence  during 
the  past  year  ? 

Answer.  At  Baltimore,  Maryland. 
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4th  interrogatory.  Have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  the  present  inquiry  ? 

Answer.  I  have  none. 

5th  interrogatory.  Are  you  related  to  the  claimant  ?  If  yea,  in 
what  degree  ? 

Answer.  I  am  not  related  to  the  claimant  in  any  manner  or  degree. 

6th  interrogatory.  Were  you  in  command  of  the  United  States 
steamer  Alleghany  when  she  was  lying  off  Memphis,  Tennessee,  in 
March  and  April,  A.  D.  1847?  If  so,  please  state  where  and  how 
the  steamer  was  anchored  during  her  stay  there,  and  particularly  on 
the  3l8t  March,  1847. 

Answer.  I  was  in  command  of  the  steamer  Alleghany  all  the  time 
she  was  at  Memphis,  though  not  always  present.  I  was  absent  at 
New  Orleans  at  one  time  on  duty  for  the  purpose  of  shipping  a  crew. 
The  Alleghany  was  anchored  off  the  navy  yard  at  a  point  designated 
by  the  commander  of  the  yard  for  that  purpose.  She  was  sent  there 
to  be  masted  and  equipped,  and  was  anchored  above  the  city  of 
Memphis,  opposite  to  the  navy  yard,  and  as  near  the  shore  at  the 
yard  as  she  could  possibly  lie.  There  was  no  attachment  of  the  vessel 
to  the  shore  impeding  the  passage  of  boats  inside.  She  was  first 
secured  by  a  single  anchor,  and  afterwards  it  might  have  been  found 
necessary,  to  secure  her  from  the  effects  of  drift  wood,  to  let  go  an- 
other  bow  anchor.  She  was  secured  in  a  seamanlike  and  proper 
manner. 

7th  interrogatory.  How  far  would  she  swing  if  so  anchored  ? 

Answer.  It  would  depend  upon  the  length  of  the  cable.  She  could 
have  swung  at  an  angle  of  45  degrees  with  the  current, not  more  than 
that. 

8th  interrogatory.  Would  she  swing  the  same  distance  with  two 
anchors  as  with  one. 

Answer.  She  might  swing  from  one  only  or  from  both;  and  the 
scope  would  be  governed  by  one  or  the  other,  according  to  the  direc- 
tion to  which  she  was  swinging. 

9th  interrogatory.  Did  you  see  any  fiatboats  coming  in  collision 
with  the  Alleghany  while  she  was  lying  at  her  said  anchorage? 

Answer.  I  saw  none,  to  the  best  of  my  recollection.  After  my  re- 
turn from  New  Orleans  I  heard  that  there  had  been  collisions  of 
some  boats  and  rafts. 

10th  interrogatory.  Did  you  ever  notice  the  vessel  swinging  to  the 
full  extent  of  her  scope,  or  was  she  ordinarily  steady  ? 

Answer.  I  presume  there  was  some  sheering.  The  direction  of 
the  vessel  would  be  influenced  by  the  change  of  current  and  by  the 
accumulation  of  drift  wood  on  the  cables. 

11th  interrogatory.  Have  you  ever  known  a  vessel  moored  by  an- 
chors ahead  and  astern  in  a  current  like  that  of  the  Mississippi? 

Answer.  Never.  In  a  current  no  vessel  is  ever  moored.  In  a  tide* 
way  ,or  where  there  is  no  current,  desirous  of  occupying  a  small  space 
in  a  harbor,  vessels  should  be  moored ;  that  is  to  say,  to  two  anchors 
lying  in  nearly  opposite  directions  with  the  keel,  ordinarily  let  go 
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from  the  bow.     This  vessel  was  in  not  only  a  current,  but  a  very 
strong  current,  subject  to  great  difficulties  from  drift  wood. 

12th  interrogatory.  How  wide  is  the  main  current  of  the  Missis- 
sippi at  Memphis  ? 

Answer.  Pull  three-quarters  of  a  mile. 

13th  interrogatory.  In  your  opinion,  could  a  collision  with  the 
Alleghany,  as  she  lay  at  Memphis  navy  yard,  have  been  avoided  by 
proper  care  on  the  part  of  those  in  charge  of  flatboats  descending  the 
river  ? 

Answer.  Most  certainly,  with  ordinary  care,  a  collision  would  have 
been  avoided.  She  was  a  very  conspicuous  object,  and  at  night  lights 
were  exhibited.  There  was  ample  room  for  boats  descending  the 
river  to  make  the  landing  at  Memphis  in  passing  on  either  side  of 
her.  Innumerable  equal  difficulties  must  before  have  been  avoided 
by  this  boat  in  descending  the  river. 

14th  interrogatory.  Could  the  vessel  have  been  placed  in  any  other 
position  while  lying  at  the  navy  yard,  for  the  purpose  above  men- 
tioned, so  as  to  be  more  out  of  the  way  of  flatboats  descending  the 
river  ? 

Answer.  No.  She  could  not  have  been  secured  to  the  bank  of  the 
river,  because  there  was  not  water  enough;  nor  could  she  have  been 
more  out  of  the  way  had  she  been  further  from  the  shore.  On  the 
contrary,  she  would  have  been  more  in  the  way  of  boats.  The  posi- 
tion of  the  vessel  was  the  best  and  only  one  she  could  have  properly 
taken  to  fulfil  the  purpose  for  which  she  was  sent  there. 

WILLIAM  W.  HUNTER, 
C(ymm(mdij&r  Umted  States  Navy. 

State  of  Maryland, 

City  of  BaUimoTt^  as : 

On  this  9th  day  of  June,  in  the  year  of  our  Lord  eighteen  hundred 
and  forty-nine,  personally  came  William  W.  Hunter,  the  witness 
within  named,  and  after  having  been  first  sworn  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  the  questions  contained  in 
the  within  deposition  were  written  down  by  the  commissioner,  and 
then  proposed  by  him  to  the  witness;  and  the  answers  thereto  were 
written  down  by  the  commissioner  in  the  presence  of  the  witness, 
who  then  subscribed  the  deposition  in  the  presence  of  the  commis- 
sioner. 

The  deposition  of  William  W.  Hunter,  taken  at  the  request  of  John 
D.  McPherson,  esq.,  deputy  solicitor  of  the  United  States,  upon 
questions  prepared  by  him,  to  be  used  in  the  investigation  of  a  claim 
of  Thomas  6.  Graham  V8,  The  United  States.  Taken  in  the  absence 
of  the  claimant,  but  with  his  consent,  as  appears  by  the  paper  here- 
with returned. 

HENRY  WEBSTER, 

Commiasumer. 
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Extrdda  from  log-hook  of  the  AUeghany. 

Navy  Department  June  15,  1859. 

Sib  :  Agreeably  to  your  request  of  the  13th  instant,  I  enclose  here- 
•with  a  certified  copy  of  the  log-book  of  the  United  States  steamer 
Alleghany,  from  March  23  to  April  7,  1847,  both  days  inclusive. 
I  am,  respectfully,  your  obedient  servant, 

ISAAC  TOUCEY. 
J.  D.  MgPhebson,  Esq., 

Deputy  Soiicitor  Court  of  Claims^  Washington. 

U.  S.  Navy  Depabtment, 

June  14,  1859. 

I  hereby  certify  that  the  annexed  is  a  true  copy  of  the  log-book  of 
the  United  States  steamer  Alleghany,  from  the  23d  of  March  to  the 
7th  of  April,  1847,  inclusive. 

CHAi  W.  WELSH,  Chief  Clei± 

Be  it  known  that  Charles  W.  Welsh,  whose  name  is  signed  to  the 
above  certificate,  is  now,  and  was  at  the  time  of  so  signing,  chief 
clerk  in  the  Navy  Department,  and  that  full  faith  and  credit  are  due 
to  all  his  official  attestations-  as  such. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name,  and 
caused  the  seal  of  the  Navy  Department  of  the  United 
States  to  be  affixed,  at  the  city  of  Washington,  this  fourteenth 
{SEAL.]  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-nine,  and  of  the  independence  of  the 
United  States  the  eighty -third. 

ISAAC  TOUCEY, 
Secretary  of  the  Navy. 


Log  cf  the  United  States  steamship  AUeghany,  Wm.  W,  Hunter,  esq., 

commander. 

Navy  Tabd,  Memphis,  Tenn. 

March  23,  1847. — Clear  and  pleasant.  Riggers  and  joiners  em- 
ployed on  board.  Before  midnight  Captain  Hunter  arrived  in  steamer 
Swan,  with  Lieutenant  McBlair  and  Dr.  Woodworth ;  two  guns  and 
a  quantity  of  stores  on  board.  At  8  a.  m.  the  Swan  came  alongside. 
At  1  got  26  men  on  board.  Hove  up  the  sheet  anchor,  and  hove  into 
30  on  starboard  chain.  Swan  cast  off  and  went  ashore.  Bought  a 
lighter  to  put  stores  on  board. 

J.  H.  RUSSELL. 
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Wednesday^  March  24,  1847. — Pleasant  weather.  Joiners,  riggers, 
and  machinists  on  board.  Got  a  gang  of  men  from  shore,  and  hove 
np  starboard  bower  anchor.  Much  heavy  drift  under  the  bow.  Em- 
ployed from  1  until  4  driving  it  away,  during  which  time  the  ship 
dragged  ^  mile  down  the  river.  At  4.30  steamer  New  Era  came 
alongside  to  take  us  in  tow.  Hove  up  the  larboard  anchor  and 
towed  to  a  berth  oflF  the  navy  yard.  At  7  let  go  both  anchors,  and 
veared  to  30  fathoms  on  each.  Steamer  cast  off.  During  the  day 
steamer  Swan  discharged  guns  and  other  stores  into  lighter  alongside. 

FRED.  B.  BRAND. 

Thursday,  March  25,  1847. — Pleasant  weather.  Found  the  ship 
uneasy  on  account  of  current  running  from  Wolf  river,  which  shoved 
her  out  into  the  stream,  and  caused  her  to  drag  her  anchors  a  little. 
Joiners,  riggers,  and  machinists  on  board.  A  gang  of  hands  em- 
ployed discharging  stores  from  steamer  Swan  into  a  flatboat. 

PAUL  SHIRLEY. 

Friday,  March  26,  1847. — Pleasant  weather,  wind  from  the  west- 
ward. Riggers  and  joiners  employed  on  board.  Employed  dis- 
charging  stores  from  steamer  Swan  into  flatboats. 

J.  H.  RUSSELL. 

Saturday,  March  27,  1847. — Clear  and  pleasant,  wind  from  the 
northward  and  westward.     Riggers  and  joiners  employed  on  board. 

JAMES  B.  YATES- 

Sunday,  March  28,  1847. — Clear  and  pleasant,  wind  from  the  west- 
ward. Captain  Hunter,  Passed  Midshipman  Brand,  and  Midshipman 
Roe  left  for  New  Orleans  for  the  purpose  of  shipping  a  crew. 

PAUL  SHIRLEY. 

Monday,  March  29,  1847. — Pleasant  weather,  wind  from  the  west- 
ward.   Mechanics  employed  on  board.    During  the  day  ship  dragging. 

J.  H.  RUSSELL, 

Tuesday,  March  30,  1847. — Pleasant  weather,  with  fresh  breezes 
from  the  southward  and  westward.  Mechanics  employed  as  usual.  At 
1  a.  m.  steamer  Jessup  came  alongside  the  flatboat  and  put  out  two 
guns  brought  from  Pittsburg.  A  gang  of  men  employed  heaving  in 
on  best  bower.  Received  1 ,  800  barrels  coal ;  secured  it  alongside 
of  lighter. 

JAMES  B.  YATES. 

Wednesday,  March  31,  1847. — During  these  24  hours  moderate 
breezes  from  the  southward  and  westward,  and  pleasant  weather. 
Laborers  employed  clearing  hawse.     Mechanics  at  work  as  usual. 

PAUL  SHIRLEY. 

Thursday,  April  1,  1847. — During  this  day  moderate  breezes  from 
the  southward  and  westward,  and  cloudy,  with  rain,  thunder,  and 
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lightniog.     Laborers  employed  clearing  hawse.     Mechanics  at  work 
as  usual. 

J.  H.  RUSSELL. 

Friday^  AprU  2,  1847. — During  this  day  light  breezes  from  the 
southward  and  westward,  with  passing  clouds.  Gang  employed 
clearing  hawse.     Mechanics  at  work  on  board. 

JAMES  B.  YATES. 

Saturday  J  April  3,  1847. — Light  airs  and  pleasant  weather.  Me- 
chanics at  work  on  machinery.     Laborers  employed  clearing  hawse. 

PAUL  SHIRLEY. 

Sunday^  April  4,  1847. — During  these  24  hours  moderate  breezes 
from  the  southward  and  westward,  and  pleasant  weather.  Laborers 
employed  in  clearing  hawse.  Hove  up  the  best  bower.  Mechanics 
employed  as  usual. 

J.  H.  RUSSELL. 

Monday,  April  5,  1847. — First  part  fresh  breezes  from  the  south- 
ward and  westward,  and  cloudy.  Gang  of  laborers  employed  clearing 
hawse.     Latter  part  pleasant. 

JAMES  B.  YATES. 

Tuesday,  AprU  6,  1847. — Commences  with  moderate  breezes  from 
the  northward  and  westward,  and  clear.  Laborers  employed  clearing 
cables.  Mechanics  at  work  on  board.  Ends  with  clear,  pleasant 
weather. 

PAUL  SHIRLEY. 

Wednesday,  Api^  7,  1847. — Light  breezes  from  the  southward  and 
westward,  and  pleasant.  Gang  employed  clearing  cables.  Mechanics 
at  work  as  usual.  At  4.30  steamer  New  Era  came  alongside  to  take 
us  in  tow.  Hove  up  starboard  anchor,  and  towed  to  a  berth  off  the 
navy  yard.  At  7  moored  with  70  fathoms  on  larboard  and  50  on 
starboard  cable. 

J.  H.  RUSSELL. 

Bureau  op  Ordnance  and  Hydrography, 

June  14,  1859. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  log-book 
of  the  United  States  steamer  Alleghany,  from  the  23d  of  March  to 
the  7th  of  April,  1847,  inclusive. 

D.  N.  INGRAHAM, 
Chirf  of  the  Bureau. 
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The  originals  of  the  following  printed  papers,  marked  VIII,  IX,  X, 
and  XI,  were  received  from  the  Navy  Department  and  used  on  the 
trial  of  this  canse,  and  afterwards  returned  to  that  department,  iu 
compliance  with  the  request  of  the  Secretary. 

SAM'L  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Clains. 

VIIL 

AN  ACT  to  incorpomte  the  town  of  Memphis,  in  Shelby  county. 

Sec.  1.  Be  it  enacted  by  the  general  assembly  of  the  State  o/"  Ten- 
nessee, That  the  town  of  Memphis,  in  the  county  of  Shelby,  and  Ihe 
inhabitants  thereof,  are  hereby  constituted  a  body  politic  and  corpo- 
rate by  the  style  and  name  of  the  mayor  and  aldermen  of  the  toum  of 
Memphis,  and  shall  have  perpetual  succession  ;  by  their  corporate 
name  may  sue  and  be  sued,  plead  and  be  impleaded,  grant,  receive, 
purchase  and  hold  real,  mixed,  and  personal  property,  or  dispose  of 
the  same  for  the  benefit  of  the  town,  and  use  a  toum  seed. 

Sec.  2.  Be  it  enacted,  That  the  corporation  aforesaid  shall  have  full 
power  and  authority  to  enact  and  pass  all  by-laws  and  ordinances 
necessary  and  proper  to  preserve  the  health  of  the  town,  prevent  and 
remove  nuisances,  and  to  do  all  things  necessary  to  be  done  by  cor- 
porations :  Provided,  none  of  the  acts  or  ordinances  shall  be  incon- 
sistent with  the  laws  and  constitution  of  this  State. 

Sec.  3.  Be  it  enacted.  That  the  sherifiF  of  Shelby  county  shall  hold 
an  election  in  said  town  of  Memphis  on  the  first  Saturday  in  March 
next,  and  on  the  same  day  in  each  and  every  year  ;  and  all  persons 
owning  a  freehold  in  said  town,  and  all  persons  residing  in  said  town 
who  are  entitled  to  vote  for  members  of  the  general  assembly,  shall 
be  qualified  to  vote  for  mayor  and  aldermen  ;  and  no  person  shall  be 
eligible  to  the  appointment  of  mayor  or  alderman  unless  he  be  a  citi- 
zen and  freeholder  of  said  town  of  Memphis. 

Sec.  4.  Be  it  enacted,  That  seven  persons,  qualified  as  aforesaid, 
having  the  highest  number  of  votes  at  any  election  as  aforesaid,  shall 
be  taken  to  be  duly  elected  ;  and  the  sheriff  of  said  county  of  Shelby 
shall,  within  two  days  thereafter,  and  a  majority  being  present, 
proceed  to  elect  a  mayor  from  their  own  body  for  said  corporation  for 
the  time  the  aldermen  were  elected;  and  whenever  any  mayor  of  said 
corporation  shall  die  or  remove  from  office,  an  election  shall  be  held 
by  said  aldermen  in  the  manner  aforesaid  to  elect  another  person  for 
the  time  unexpired  until  the  next  general  election  of  aldermen. 

Sec.  5.  Be  it  enacted.  That  all  fines,  forfeitures,  and  penalties  im- 
posed by  the  by-laws  and  ordinances  of  said  corporation,  if  not 
exceeding  fifty  dollars,  shall  be  recovered  before  a  single  magistrate; 
and  if  exceeding  that  sum,  then  to  be  recovered  by  action  of  debt  in 
the  county  or  circuit  court  of  Shelby  county,  in  the  name  of  said  cor- 
poration and  for  the  use  of  said  toion. 

WM.  BRADY, 
Speaker  of  the  House  of  Beps. 
R.  C.  FOSTER, 

Decembeb  9,  1826.  Speaker  (f  the  Senate. 
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State  of  Tennessee,  ss  : 

I,  Jno.  S.  Young,  secretary  of  state  in  and  for  said  State,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  an  act  passed  by  the  gen- 
eral assembly  of  said  State  on  the  ninth  day  of  December,  1826,  as 
taken  from  a  copy  of  said  acts  published  under  the  authority  of  said 
general  assembly. 

Qiven  under  my  band,  at  office  in  the  city  of  Nashville,  on  the  9th 
day  of  January  A.  D.  1845. 

JNO.  S.  YOUNG. 

James  C.  Jonea^  governor  of  the  State  of  Tennessee,  to  aU  who  shall  see 

these  presents,  greeting :  - 

It  is  hereby  certified  that  Jno.  S.  Young,  whose  name  appears  to 
the  above  certificate,  is,  and  was  at  the  time  of  signing  the  same,  sec- 
retary of  state  in  and  for  said  State,  duly  appointed,  commissioned, 
and  Bwom,  and  that  full  faith  and  credit  should  be  given  to  his  officiiJ 
attestations  as  such. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  caused  the 
great  seal  of  the  State  to  be  affixed,  at  the  city  of  Nashville, 
[L.  8.]     on  the  9th  day  of  January,  1845,  and  of  American  indepen- 
dence the  sixty-ninth. 

JAMES  C.  JONES. 
By  the  governor : 

Jno.  S.  Young. 

Secretary  of  State. 


IX. 
Deed  to  the  United  States. 


This  indenture,  made  the  fourteenth  day  of  September,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty-four,  between  the 
mayor  and  aldermen  of  the  town  of  Memphis,  of  the  county  of  Shelby, 
and  State  of  Tennessee,  of  the  one  part,  and  the  United  States  of 
America,  of  the  other  part,  witnesseth :  That  the  said  mayor  and  alder- 
men, for  and  in  consiaeration  of  the  sum  of  twenty  thousand  dollars, 
to  them  in  hand  paid  by  the  said  United  States  of  America,  the  re- 
ceipt whereof  is  hereby  acknowledged,  hath  given,  granted,  bargained, 
aliened,  conveyed,  and  confirmed,  and  by  these  presents  do  give, 
grant,  bargain,  sell,  alien,  convey,  and  confirm,  unto  the  said  United 
States  of  America,  heirs  and  their  assigns  forever,  a  certain  tract  or 
parcel  of  land  situate,  lying,  and  being  in  the  county  of  Shelby  and 
State  of  Tennessee,  bounded  as  follows,  to  wit :  beginning  at  a  point 
on  the  west  side  of  Front  street,  at  a  distance  of  eighty-two  and  one- 
half  feet  from  the  east  side,  or  in  a  line  with  the  west  side,  of  Chicka- 
saw street,  and  extending  diagonally  across  Market  street  till  it  strikes 
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low- water  mark,  on  the  south  side  of  Market  street,  on  the  Mississippi 
river  ;  from  the  first  point  up,  on  a  line  with  the  west  side  of  Chicka- 
saw street,  to  the  northwest  corner  of  Auction  and  Chickasaw  streets; 
thence,  on  a  line  at  right  angles  w^ith  Chickasaw  street,  running  on 
the  north  side  of  Auction  street,  crossing  Wolf  river,  and  striking  the 
Mississippi  river  at  low-water  mark ;  thence  down  the  Mississippi 
river,  with  its  meanders  at  low-water  mark,  until  it  terminates  at  its 
junction  with  its  first  line  on  the  southwest  corner  of  Market  street. 
And  the  said  mayor  and  aldermen  do  hereby  cede  and  relinquish  to 
the  said  United  States  of  America  all  jurisdiction  over  said  tract  of 
land  which  they  may  possess  by  force  of  the  charter  of  their  corpora- 
tion or  otherwise,  together  with  the  free  use  of  all  adjacent  streets, 
roads,  ways,  waters,  and  other  easements  of  what  kind  soever.  To 
have  and  to  hold  the  aforesaid  land,  with  all  and  singular  the  rights, 
profits  emoluments,  hereditaments,  and  appurtenances  of,  in,  and  'to 
the  same  belonging  or  in  anywise  appertaining,  to  the  only  proper 
use  and  behoof  of  them,  the  said  United  States  of  America,  and  to 
their  assigns  forever.  And  the  said  mayor  and  aldermen,  for  them- 
selves  and  their  successors,  do  covenant  and  agree  to  and  with  the 
said  United  States  of  America  and  their  assigns,  the  before*recited 
land  and  bargained  premises  they  will  warrant  and  forever  defend 
•against  the  right,  title,  interest,  or  claim  of  all  and  every  person 
whatsoever. 

fL  a  1    ^^  witness  whereof,  the  said  mayor  and  aldermen  have  here- 
'*-  '    *^         unto  aflSxed  their  seal  the  day  and  year  above  written. 

E.  HICKMAN, 
Mayor  qf  Memphis, 
Signed,  sealed,  and  deliverd  in  presence  of — 
[First  signature  illegible.] 

H.  A.  Adams. 
Wm.  p.  S.  Sanger. 

J.  W,  LAWRENCE,  Beoorder. 

State  op  Tennessee,  Shdby  county,  ss : 

Personally  appeared  before  me,  John  W.  Fuller,  clerk  of  the  county 
court  of  said  county,  Edwin  Hickman,  mayor  of  the  corporation  of 
Memphis,  the  within  named  bargainor,  with  whom  I  am  personally 
acquainted,  who  acknowledged  the  execution  of  the  within  deed  for 
the  purposes  therein  contained. 

Witness  my  hand,  at  oflSce,  January  7,  1845. 

JNO.  W.  FULLER,   Clerk, 

Rec'd  St.  tax.  By  JAS.  ROSE,  Dep.   Clerk. 

State  op  Tennessee,  Shdby  county  : 

The  foregoing  deed,  with  the  clerk's  certificate  thereon,  was  this 
day  truly  recorded  in  my  oflSce  in  boqk  S,  pages  141  and  142.  June 
25,  1845. 

W.  P.  REAVES,  Register. 
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X. 

Ordinance, 

At  a  stated  meeting  of  the  board  of  mayor  and  aldermen  of  the 
town  of  Memphis  on  Monday,  6th  of  January,  1845,  the  following 
ordinance  was  unanimously  adopted,  viz  : 

Be  it  ordained  by  the  mayor  and  aldermen  of  the  tovm  of  Memphis^ 
That  the  tract  of  land  within  the  limits  of  said  town  selected  by  t^^ 
United  States  as  a  site  for  the  naval  depot,  bounded  as  follows,  to 
wit :  beginning  at  the  point  on  the  Mississippi  river  where  the  south- 
ern line  of  Market  street  strikes  said  river ;  thence  eastwardly,  diago- 
nally across  Market  street,  to  the  point  where  the  northern  line  of 
Market  street  intersects  the  western  line  of  Chickasaw  street  ex- 
tended ;  thence  northwardly,  with  Ohickasaw  street,  to  the  northern 
line  of  Auction  street ;  thence,  with  the  northern  line  of  Auction 
street,  to  Wolf  river ;  thence,  down  Wolf  and  Mississippi  rivers  to 
the  beginning,  be,  and  the  same  is  hereby,  appropriated  for  the  public 
purpose  of  establishing  a  navy  yard  as  aforesaid;  and  that  the  title  to 
the  same,  and  of  every  part  of  the  same,  be  divested  out  of  the 
owners  thereof,  and  vested  in  the  United  States  of  America. 

Be  it  also  ordained,  That  the  owner  or  owners  of  any  part  of  said 
property,  not  heretofore  purchased  by  the  said  mayor  and  aldermen, 
shall  be  entitled  to  compensation  for  his  property  hereby  condemned 
for  the  public  use  to  the  full  value  thereof,  and  may  recover  the 
same  from  the  said  mayor  and  aldermen  by  an  action  of  debt  before 
any  tribunal  having  cognizance  thereof,  upon  establishing  his  or 
their  claim  to  any  part  of  said  property. 

E.  HICKMAN, 
Mayor  of  Memphis. 

A  true  copy. — Test: 

[L.  8.  ]  J.  H.  LAWRENCE, 

Recorder ,  Town  of  Memphis. 


XL 

A  BILL  to  declare  the  oonsent  of  the  legislature  of  Tenneseee  to  the  purchase  by  the 

United  States  of  the  site  for  a  naval  depot  at  Memphis. 

Whereas  the  legislature  of  the  State  of  Tennessee  memorialized  the 
Congress  of  the  United  States  to  establish  a  naval  depot  or  dock  yard 
within  the  bounds  of  the  State  of  Tennessee,  at  or  near  Memphis,  on 
the  Mississippi  river  ;  and  whereas  the  Congress  of  the  United  States 
has  established  a  naval  depot  at  Memphis,  and  the  United  State  have 
purchased  land  for  the  same  at  Memphis,  on  the  Mississppi  river,  in- 
cluding the  mouth  of  Wolf  river  and  part  of  the  town  of  Memphis, 
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and  has  received  deeds  from  the  proprietors  and  owners  thereof  : 
Therefore — 

Be  it  enacted  by  the  genercd  assembly  of  the  State  <f  Tennessee,  That 
the  legislature  of  the  State  of  Tennessee  do  consent  to  and  confirm 
said  purchase  so  made  by  the  United  States  ;  and  do  hereby  cede  to 
the  United  States  all  the  right  or  claim  which  the  State  of  Tennessee 
has  in  and  to  the  land  included  with  the  metes  and  bounds  of  said 
deeds  to  the  United  States  for  the  purpose  of  a  naval  depot,  dock  yard 
or  amory,  arsenal,  or  navy  yard  of  the  United  States  :  Provided,  never- 
theless, That  the  said  State  of  Tennessee  reserves  to  herself  the  right 
that  all  civil  and  criminal  process  issued  under  the  authority  of  the 
State  of  Tennessee  may  be  executed  on  the  lands  so  ceded,  in  like 
manner  as  if  this  cession  had  not  been  made. 

House  of  representatives,  December  29,  1845. — Read  first  time 
and  passed,  and  referred  to  committee  on  federal  relations. 

PORTER. 

Read  a  second  time  and  passed,  January  2,  1845. 

Mcdonough  j.  bunch, 

Clerk  House  RepresentaJtives. 

House  of  representatives,  January  6,  1846. — Read  a  third  and  last 
time  and  passed;  ordered  to  be  enrolled  and  transmitted  to  the  senate. 

BUNCH,  Cl^k. 


No.  1780. 
THOMAS  B.  GRAHAM  vs.  THE  UNITED  STATES. 

Clahrumt^s  brief. 

Claimant  in  this  case  is  content  with  the  statement  of  facts  con- 
tained in  Mr.  Dunn's  report  accompanying  the  bill  for  his  relief,  and 
found  at  page  9  of  the  record,  He  also  refers  to  the  same  report  for 
the  points  of  law  and  the  authorities  on  which  he  relies  for  a  decision 
in  his  favor.  Both  the  facts  and  the  law  are  there  stated  so  succinctly 
and  with  so  much  clearness  and  force,  that  claimant  prefers  to  adopt 
that  report  in  full  in  lieu  of  making  out  an  original  brief  for  this  case. 
The  evidence  taken  since  that  report  was  made,  and  contained  in  the 
record,  is  not  voluminous,  but  it  sustains  most  fully  the  summary  of 
the  facts  presented  in  the  petition  in  this  case  and  in  the  aforesaid 
report. 

ANDREW  WYLIE, 

For  Claimant. 

December  12,  1860. 
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THOMAS  B.  GRAHAM  vs.  THE  UNITED  STATES. 

solicitor's  brief. 

Claim  for  damages  for  a  collision  bettoeen  a  ship-of-war  at  anchcyr  in 

the  Mississippi  and  aflaihoaU 

MATERIAL  AVERMENTS   IN   THE   CLAIMANT'S  PETITION. 

1.  That  claimant  was,  in  March,  1847,  owner  of  the  flatboat  called 
Broadhorn  No.  4,  laden  with  3,416  bushels  of  corn,  which  boat  had 
on  board  an  able  and  efficient  crew. 

This  averment  is  supposed  to  be  true. 

2.  That  said  flatboat  was,  on  the  31st  of  March,  1847,  wrecked  by 
the  steam  frigate  Alleghany,  lying  at  loose  anchor  in  the  Mississippi 
river,  opposite  Memphis,  Tennessee,  and  her  cargo  totally  damaged. 

It  is  not  denied  that  the  flatboat  was  wrecked,  but  it  was  done  by 
its  own  act,  and  not  by  the  Alleghany. 

3.  That  at  the  time  said  flatboat  was  wrecked  the  steamer  was 
lying  by  a  bow  anchor  only,  in  that  part  of  the  river  where  the  flat- 
boat  would  naturally  float  from  the  action  of  the  current. 

This  averment  is  denied,  except  that  the  frigate  was  anchored  by 
bow  anchors. 

4.  That  being  at  loose  anchor  caused  her  to  swing  to  and  fro  for  a 
distance  of  at  least  a  hundred  yards  from  one  side  of  the  river  toward 
the  other,  thus  obstructing  the  navigation  that  entire  distance,  which 
would  not  have  been  the  case  had  she  been  anchored  at  the  stern  as 
well  as  the  bow. 

It  is  denied  that  the  frigate  swung  to  the  extent  stated. 

5.  Said  flatboat  was  descending  the  Mississippi,  when  said  frigate 
swung  around  from  the  Memphis  side,  and,  as  the  pilot  supposed, 
out  of  danger,  so  that  he  could  pass  between  her  and  the  Mississippi 
shore  without  danger,  when  said  frigate  commenced  swinging  towards 
the  Memphis  shore  with  such  velocity,  forced  by  the  action  of  the 
current,  that  she  swung  directly  in  the  course  of  said  flatboat,  striking 
the  starboard  gunwale  of  the  flatboat  at  the  bow,  which  caused  her  to 
sink  immediately. 

The  whole  of  this  averment  is  not  admitted. 

6.  That  said  flatboat  was  wrecked  solely  by  the  negligence  of 
those  having  charge  of  the  frigate,  and  anchoring  her  in  the  main 
channel,  and  suffering  her  to  sweep  almost  the  entire  current  of  the 
river. 

This  averment  is  denied  in  all  its  parts. 

MATERIAL  PACTS   IN   THIS   CASE  AS   UNDERSTOOD   BY  THE  SOLICITOR. 

Fir^.  Congress  directed  the  establishment  of  a  navy  yard  at  Mem- 
phis, Tennessee,  by  the  act  of  June  15,  1844. 

This  act  authorizes  the  President  '  *to  select  and  purchase  a  site  for  a 
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navy  yard  and  depot  at  Memphis,  and  to  erect  such  buildings  and 
make  such  improvements  thereon  as  may  be  necessary  for  the  construc- 
tion and  repair,  and  for  the  accommodation  and  supply,  of  vessels-of- 
war  of  the  United  States.''— (5  U.  S.  L.,  665.) 

As  to  cession  of  jurisdiction  to  this  navy  yard,  the  third  resolution 
of  1814  (5  U.  S.  L.,  468)  was  suspended  for  a  time  by  the  resolution  of 
the  13th  February,  1845.— (U.  S.  L.,  796.) 

Second.  That  Memphis  was  incorporated  on  the  9th  of  December, 
1826,  by  the  legislature  of  the  State  of  Tennessee,  with  power  to 
'*grant,  receive,  purchase,  and  hold  real,  mixed,  and  personal  prop- 
erty, or  dispose  of  the  same  for  the  benefit  of  the  town;"  to  pass  by- 
laws, ordinances,  and  to  do  all  things  necessary  to  be  done  by  cor- 
porations.— {Act  of  incorporation,  R.,  p.  50.) 

Third.  That  on  the  14th  day  of  September,  1844,  the  city  authorities 
of  Memphis  conveyed  to  the  United  States  certain  land  for  a  navy  yard 
described  by  metes  and  bounds,  the  deed  of  which  contains  this  pro- 
vision :  '*Tbe  said  mayor  and  aldermen  do  hereby  cede  and  relinquish 
to  the  United  States  of  America  all  jurisdiction  over  said  tract  of  land 
which  they  may  possess  by  force  of  the  charter  of  their  incorporation, 
or  otherwise,  together  with  the  free  use  of  all  adjacent  streets,  roads, 
ways,  waters,  and  other  easements  of  what  kind  soever.'' — {Deed^ 
R.,  p.  53.) 

That  on  the  6th  of  January,  1845,  said  corporation  passed  an  ordi- 
nance, in  which  it  is  provided  :  "That  the  tract  of  land  within  the  limits 
of  said  town,  selected  by  the  United  States  for  a  naval  depot,  bounded, 
Ac.,*  *  be,  and  the  same  is  hereby,  appropriated  for  the  public  purpose 
of  establishing  a  navy  yard  as  aforesaid,  and  that  the  title  to  the  same, 
and  of  every  part  of  the  same,  be  divested  out  of  the  owners  thereof, 
and  vested  in  the  United  States  of  America." — {Ordinance,  R.,  p.  55.) 

Fourth.  The  State  of  Tennessee,  on  the  29th  of  December,  1846, 
ceded  to  the  United  States  jurisdiction  over  said  navy  yard  to  the  ex- 
tent of  her  rights  over  the  lands  and  waters  connected  therewith. 

In  the  act  of  cession  the  legislature  recite  as  follows  : 

*'  Whereas  the  legislature  of  Tennessee  memorialized  the  Congress 
of  the  United  States  to  establish  a  naval  depot  or  dock  yard  within  the 
bounds  of  the  State  of  Tennessee,  at  or  near  Memphis,  and  the  United 
States  have  purchased  land  for  the  same  at  Memphis,  on  the  Mis- 
sissippi river,  and  has  received  deeds  from  the  proprietors  and  owners 
thereof."     They  then  enact  : 

'That  the  legislature  of  the  State  of  Tennessee  do  consent  to  and 
confirm  said  purchase  so  made  by  the  United  States,  and  do  hereby 
cede  to  the  United  States  all  the  right  or  claim  which  the  ^tate  of 
Tennessee  has  in  and  to  the  land  inpluded  within  the  metes  and  bounds 
of  said  deeds  t6  the  United  States  for  the  purpose  of  a  nival  depot, 
dockyard,  or  armory,  arsenal,  or  natry  yard,  of  the  United  States." — 
(Act,  R.,  p.  57.) 

^^FiftJi.  The  State  of  Tennessee  had  jurisdiction  at  least  to  the  centre 
of  the  main  channel  of  the  Mississippi. 

Tennessee  was  originally  a  part  of  North  Carolina,  and  included 
within  her  charter. 
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In  December,  1789,  North  Carolina  ceded  to  the  United  States  all 
her  territory  west  of  a  certain  line. — (1  Land  Laws,  p.  108;  1  U.  S. 
L.,  p.  106.) 

On  the  6th  of  February,  1796,  Tennessee  framed  her  constitution, 
describing  their  territory  as  being  south  of  the  river  Ohio. — {American 
ConatUutionSj  p.  282. ) 

Her  present  constitution  was  framed  in  1855,  but  does  not  speak  of 
boundaries — (United  States  ConstUiUionSj  p.  358.) 

The  constitution  of  North  Carolina  was  framed  the  18th  of  Decem- 
ber, 1776,  and  provides  that  the  State  shall  extend  **a  west  course  so 
far  as  is  mentioned  in  the  charter  of  King  Charles  II  to  the  late  pro- 
prietors of  Carolina.'' — (American  ConstitutionSj  p.  230,  §  25.) 

The  charter  from  Charles  the  second  was  dated  June  30,  1677,  and 
granted  to  Clarendon  and  seven  others  **all  that  province,  territory, 
or  tract  of  land,  situate,  lying  and  being  within  our  dominions  of 
America  aforesaid,  extending  north  and  eastward  as  far  as  north 
end  of  Currituc  river  or  inlet,  upon  a  straight  westerly  line  to  Wyo- 
nock  creek,  which  lies  within  or  about  the  degrees  of  thirty-six  and 
thirty  minutes  northern  latitude,  and  so  tveat^  in  a  direct  line^  as  far 
as  the  SaiUh  seas,  and  south  and  westward  as  far  as  the  degrees  of 
twenty-nine,  inclusive,  of  north  latitude,  and  so  toest^  in  a  direct  line^ 
as  far  as  the  South  seas;  together  with  all  and  singular  the  ports, 
harbors,  bays,  rivers,  and  inlets,  belonging  unto  the  province  and 
territory  aforesaid.  " — ( 1  U.  S.  Land  Laws,  81;  1  Bioren  and  Duane, 
Laws,  465;  1  vol.  Tennessee  Statutes,  p.  — ) 

Tennessee  was  admitted  June  1,  1796. — (1  U.  S.  L.,  491.)  The  act 
provides: 

'*  Whereas,  by  the  acceptance  of  a  deed  of  cession  of  the  State  of 
North  Carolina,  Congress  are  bound  to  lay  out  into  one  or  more  States 
the  territory  thereby  ceded  to  the  United  States: 

'^Bc  itenaded^  <fec..  That  the  whole  of  the  territory  ceded  to  the 
United  States  by  the  state  of  North  Carolina  shall  be  one  State,  and 
the  same  is  hereby  declared  to  be  one  of  the  United  States  of  America. ' ' 

These  provisions  clearly  extend  the  western  boundary  at  least  as  far 
west  as  the  centre  of  the  Mississippi  river,  if  not  further, 

It  follows  that  the  United  States  took  under  Tennessee  the  exclusive 
jurisdiction  of  said  river,  at  least  to  the  centre,  for  the  purpose-  of  a 
navy  or  dock  yard,  and  had  a  right  to  anchor  their  vessel  there. 

If  Tennessee  did  not  by  her  act  cede  jurisdiction  of  the  river,  or  to 
the  centre  of  it,  then  the  river  was  hers,  and  the  flatboat  had  uo  right 
to  be  there  without  her  consent. 

Sixth,  The  Mississippi  is  a  mile  or  a  mile  and  a  quarter  wide 
at  Meifiphis,  and  has  a  channel  three-fourths  of  a  mile  in  width. — 
(James  Garnahan,  R.,  p.  29;  Hunter,  R.,  p.  41. ) 

Seventh.  The  waters  where  the  Wolf  and  Mississippi  meet  boil  and 
form  eddies,  which  are  changeable  and  change  the  position  of  vessels. 

James  Camahan,  (R.,  pp.  27,  28:)  She  (the  Alleghany)  ''being  at 
loose  anchor  in  the  river,  when  the  current  of  the  two  rivers  meeting 
formed  on  one  side  an  eddy,  which,  with  the  main  current  of  the 
Mississippi,  caused  the  ship  to  play  sideways  across  the  channel. '' 
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*  *As  I  passed  the  frigate,  from  the  boils  and  cnrrent  formed  by  the 
two  rivers,  as  before  stated,  she  was  coming  bow  foremost  directly 
towards  me." 

Eighth.  The  Alleghany  was  anchored  at  a  proper  place  and  in  a 
proper  manner. 

McBlair,  (R. ,  P-  10:)  *  *  The  Alleghany  anchored  oflF  the  navy  yard, 
Memphis,  on  the  27th  of  February,  1847,  in  seven  fathoms  water  and 
about  two  hundred  yards  distant  from  the  nearest  shore.  She  was 
moored  with  two  anchors  ahead,  with  forty-five  fathoms  off  chain  on 
each,  and  one  anchor  abtern,  with  also  a  sufficient  scope.'' 

But  with  these  precautions  she  dragged  a  third  of  a  mile,  owing  to 
drift  wood,  &c. 

**The  vessel  was  always  from  two  to  three  hundred  yards  from  the 
shore,  consequently  there  was  sufficient  room  for  boats  to  pass  with 
safety  on  either  side  of  her.  The  Alleghany  during  the  night  had 
lights  forward  and  aft,  and  a  watch  at  all  times. " 

Hunter,  (R.,  p.  38:)  '*The  Alleghany  was  anchored  oflF  the  navy 
yard,  at  a  point  designated  by  the  commander  of  the  yard  for  that 
purpose.  She  was  sent  there  to  be  masted  and  equipped,  and  waa 
anchored  above  the  city  of  Memphis,  opposite  the  navy  yard,  and  as 
near  the  shore  at  the  yard  as  she  could  possibly  lie.  There  was  no 
attachment  of  the  vessel  to  the  shore,  impeding  the  passage  of  boats 
inside.  She  was  first  secured  by  a  single  anchor,  and  afterwards  it 
might  have  been  found  necessary,  to  secure  her  from  the  effects  of  drift 
wood,  to  let  go  another  bow  anchor.  She  was  secured  in  a  seamanlike 
and  proper  manner." 

(P.  40. )  '  *  11  th  Q.  Have  you  ever  known  a  vessel  moored  by  anchors 
ahead  and  astern  in  a  current  like  that  of  the  Mississippi? 

**A.  Never;  in  a  current  no  vessel  is  ever  moored  ;  in  a  tideway, 
or  where  there  is  no  current,  desiring  a  small  space  in  a  harbor,  vessels 
should  be  moored — that  is  to  say,  to  two  anchors  lying  in  nearly  oppo- 
site directions  with  the  keel,  ordinarily  let  go  from  the  bow.  This 
vessel  was  not  only  in  a  current,  but  a  very  strong  current,  subject  to 
great  difficulties  from  driftwood." 

**With  ordinary  care  a  collision  would  have  been  avoided.  She  was 
a  very  conspicuous  object,  and  at  nights  lights  were  exhibited.  There 
was  ample  room  for  boats  descending  the  river  to  make  the  landing 
at  Memphis  in  passing  on  either  side  of  her.  Innumerable  equal  diffi- 
culties must  before  have  been  avoided  by  this  boat  in  descending  the 


river." 


**  14th  int.  Could  the  vessel  have  been  placed  in  any  other  position 
while  lying  at  the  navy  yard  for  the  purposes  above  mentioned,  (to  be 
masted  and  equipped.)  so  as  to  be  more  out  of  the  way  of  flatboats 
descending  the  river  ? 

'*  A.  No;  she  could  not  have  been  secured  to  the  bank,  because  there 
was  not  water  enough  ;  nor  could  she  have  been  more  out  of  the  way, 
had  she  been  further  from  the  shore;  on  the  contrary,  she  would  have 
been  mere  in  the  way  of  boats.  The  position  of  the  vessel  was  the 
best  and  the  only  one  she  could  have  properly  taken  to  fulfil  the  pur- 
pose for  which  she  was  sent  there." 
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Ninth,  Claimant's  boat,  if  properly  managed,  could  have  passed 
the  frigate  with  safety.  Her  loss  was  occasioned  by  a  want  of  knowl- 
edge on  the  part  of  those  running  her,  and  by  bad  management. 

James  Owrnahany  (E.,  p.  29  :)  **There  were  other  landings  opposite 
the  city  of  Memphis,  but  this  (when  the  boat  stopped)  was  the  usual 
place  of  landing  for  boats  that  only  stopped  temporarily,  and  did  not 
desire  to  pay  wlmrfa/ge,^^ 

IV.  Camahan,  (R.,  p,  19:)  **We  came  to  Memphis,  where  we 
landed  at  the  upper  landing,  and  remained  overnight.'' 

James  Camahany  (R.,  p.  21:)  **  We  landed  safely  above  the  mouth 
of  Wolf  river,  near  Memphis,  on  the  30th  of  March,  1847.  The  next 
morning  we  started,  in  company  with  two  other  flatboats,  and  was 
running  between  the  Tennessee  shore  and  the  frigate,  following  the 
boat  commanded  by  Captain  Morgan,  as  we  passed  the  frigate  Alle- 
ghany, which  was  lying  quartering  in  the  river,  and  as  we  passed 
she  swung  against  us." 

**Q.  Was  there  not  room  for  you  to  have  passed  with  safety  to  the 
right  of  the  frigate  ? 

''A.  The  captain  thought  not ;  but  for  my  part  I  don't  think  there 
could  be  much  difference."  . 

McBlavr^  (R.,  p.  10:)  *'I  have  no  recollection  of  any  particular  boat 
coming  in  collision  with  the  vessel,  but  I  know  that  several  did,  and 
my  impression  was  at  the  time  that  they  were  badly  managed,  no 
doubt  from  a  want  of  knowledge  of  the  effect  of  currents." 

**  The  boats,  instead  of  pulling  in  for  the  shore  (when  they  wished 
to  pass  inside)  at  a  sufficient  distance  up  stream  to  make  allowance  for 
and  overcome  the  eddy  inshore,  delayed  until  they  were  too  near  the 
ship,  then  meeting  with  the  eddy  and  becoming  alarmed,  they  would 
attempt  to  pass  outside  of  us,  which  frequently  brought  them  in  con- 
tact, and  caused  their  destruction." 

James  Camahariy  (R.,  p.  28  :)  '*When  we  put  out  from  the  shore 
we  put  out  stern  foremost,  not  having  room  to  turn,  and  when  pulling 
away  from  the  ship  was  going  stern  foremost,  consequently  the  ship 
struck  the  bow  of  the  boat." 

QUESTIONS  OP  LAW. 

First.  This  court  has  no  jurisdiction  of  this  case,  because  it  is  a  ques- 
tion of  tort. 

The  jurisdiction  of  this  court  is  prescribed  by  the  statute  establish- 
ing it,  and  confined  to  three  classes  of  cases. 

1.  Cases  arising  under  a  law  of  Congress;  that  is,  when  the  founda- 
tion of  the  claim  rests  in  statute  law. 

2.  Cases  arising  under  the  regulations  of  an  executive  department, 
which  have,  in  most  cases,  the  same  effect  as  statute  law. 

3.  Cases  arising  upon  express  contracts  authorized  by  law,  or  where 
contracts  are  implied  from  the  evidence  as  having  been  actually  made; 
that  is,  where,  from  the  evidence,  it  will  be  presumed  there  must 
have  been  an  actual  contract,  though  not  proved  as  such. 

These  are  all  the  cases  over  which  this  court  has  jurisdiction  or 
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power  to  act.  If  Congress  had  designed  to  give  it  over  all  subjects 
this  careful  enumeration  of  classes  would  have  been  unnecessary.  It 
would  have  been  sufficient  to  have  said  the  jurisdiction  should  extend 
to  all  cases  where  a  claim  of  any  character  was  made  against  the  gov- 
ernment. But  Congress  chose  to  confer  it  only  in  cases  where,  by 
existing  law,  there  was  a  legal  right  of  a  civil  character  growing  ont 
of  executive  action,  under  positive  written  law,  or  out  of  authorized 
contracts. 

The  cause  of  complaint  which  led  to  the  establishment  of  the  court 
was,  that  under  statutes  and  contracts  parties  had  legal  claims  which 
they  had  no  means  of  enforcing  when  payment  was  refused  at  the 
departments. 

It  is  absurd  to  say  that  one  house  of  Congress  can  confer  a  jurisdic- 
tion in  cases  which  the  party  by  his  own  act  cannot  get  before  the 
court  upon  petition.  Under  such  a  construction  certain  claimants 
would  have  been  without  remedy,  if  neither  house  would  refer  his  case 
to  this  court.  The  whole  act  relates  to  daims,  and  '^claims"  have  a 
well  known  signification.  It  is  a  demand  for  pecuniary  compensation 
which,  under  existing  law,  a  party  has  to  call  upon  some  of  the  ex- 
ecutive officers  to  allow  and  pay  him.  It  never  embraced  torts  or 
wrongs,  or  unlawful  acts  of  any  kind.  An  unauthorized  or  unlawful 
act  of  a  government  officer  never  has  been  considered  as  included  in 
the  class  of  claims  upon  the  government. 

This  court  has  often  said  that  the  government  is  not  suable  before 
the  claim  is  legally  demanded  of  an  officer  authorized  to  pay.  Prior 
to  demand  the  government  is  not  in  default,  and  the  demand  does  not 
become  a  claim  suable  in  this  court.  Now,  until  there  is  a  law  author- 
izing the  payment  of  a  tort,  and  providing  for  a  settlement  and  pay- 
ment, no  legal  demand  can  be  made  and  no  default  can  occur,  and  con- 
sequently there  can  be  no  claim  which  can  be  asserted  in  this  court. 

In  the  present  case  there  is  no  officer  authorized  to  settle  and  pay 
for  the  tort:  hence,  no  legal  demand  can  be  made,  and  the  government 
is  not  in  default  so  as  to  be  suable,  and  no  ^*claim,''  within  the  mean- 
ing of  that  term,  can  exist;  and  hence  the  court  can  have  no  jurisdic- 
tion. 

Second.  The  frigate  AUegTiany  had  a  lawful  right  to  lie  where  she  teas 
anchored,  and  where  the  loss  occurred. 

The  frigate  was  a  vessel-of-war  belonging  to  the  United  States, 
which  went  to  Memphis  to  complete  her  preparations  for  actual  service, 
and  lay  about  two  hundred  yards  from  the  main  shore  where  the 
principal  operations  of  the  yard  were  carried  on,  and  as  near  the 
shore  as  safety  and  propriety  would  permit.  She  had  a  right  to  be 
there  for  the  following  reasons  : 

1.  She  lay  within  waters  over  which  the  United  States  ,  through 
Tennessee,  had  acquired  exclusive  jurisdiction  for  the  purposes  of  a 
navy  yard,  as  shown  in  statement  of  facts  number  five. 

JoTies  V.  So^ilardy  No.  106,  present  term  Supreme  Court. 

The  United  States  had,  under  this  cession,  full  authority  to  occupy 
the  land  and  waters  ceded;  and  if  others  wished  to  use  them  they 
must  do  so  in  a  manner  not  to  interfere  with  these  purposes,  and  they 
must  do  so  at  their  own  risk. 
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2.  Oongrees  established  this  navy  yard  or  depot,  and  the  act  doing 
80  carried  with  it  the  power  to  accomplish  the  object  in  a  reasonable 
and  proper  manner. 

Congress  had  the  legal  right  to  establish  it,  either  under  the  au- 
thority of  Tennessee  or  that  of  the  United  States,  one  of  which  clearly 
owned  and  had  the  right  to  control  the  water  where  the  frigate  lay. 
If  Tennessee  had  been  bounded  by  the  Mississippi  she  would  have 
taken  to  the  centre  of  the  main  channel,  which  is  the  eastern  boundary 
of  Arkansas,  as  provided  in  her  constitution. — (See  Constitutions  of  the 
Urited  States,  p.  479.) 

A  navy  yard,  or  naval  depot,  is  a  place  where  ships  are  consimeted, 
equipped,  and  repaired,  and  it  implies  the  existence  and  use  of  land 
and  navigable  waters.  The  business  contemplated  cannot  be  carried 
on  without  land,  where  keels  can  be  laid,  and  navigable  waters  to 
launch  vessels  into,  and  for  them  to  float  in  with  safety  while  being 
masted  and  equipped  and  when  undergoing  repairs.  Without  these 
conveniences  the  attempt  to  establish  a  navy  yard  would  prove  a  fail* 
ure.  This  is  what  Tennessee  asked  for  and  consented  should  be  under 
the  exclusive  jurisdiction  of  the  United  States. 

The  establishment  of  a  navy  yard  contemplates  the  transaction  of 
such  naval  duties  thereat  as  are  usually  performed  at  such  places. 
This,  of  necessity,  must  bring  to  the  yard  as  many  vessels  as  the  gov- 
ernment desires  to  have  equipped  or  repaired  there.  The  number 
may  be  great  or  small,  dependent  upon  circumstances.  The  vessels 
must  be  anchored,  and  in  a  manner  not  to  be  subjected  to  injury. 
All  that  others  can  ask  is  room  to  pass  them  by  the  exercise  of  care 
and  skill.  But  no  one  has  a  legal  right  to  possess  himself  of  any  por- 
tion of  the  government's  exclusive  right. 

In  this  case  there  was  but  one  vessel  anchored  off,  and  it  was  located 
where  the  commandant  of  the  yard  thought  safe  and  best  for  the  pur- 
poses of  masting  and  equipping  the  frigate,  and  at  the  only  safe  and 
proper  place.  The  object  of  establishing  the  yard  must  fail  or  the 
frigate  be  permitted  to  occupy  the  position  assigned  her. 

The  suggestion  that  the  ordinance  of  1787  declared  the  Mississippi 
and  its  tributaries  free  and  common  highways  can  have  no  bearing 
upon  this  case.  That  ordinance  can  have  no  force  in  the  State  of 
Tennessee,  which  was  not  ceded  to  the  United  States  until  two  years 
afterwards,  and  she  became  sovereign  in  relation  to  all  local  matters 
when  she  was  admitted  in  1796.  But  if  it  could  control  then,  it  was 
repealed  by  the  act  of  1844  establishing  this  navy  yard  at  Memphis, 
so  Jar  as  it  interfered  with  the  performance  of  the  appropriate  busi- 
ness of  the  yard. 

The  case  of  Withers  v.  BucJdey  (20  How.,  84)  is  an  authority  to 
show  that  even  the  act  of  Congress  of  let  of  March,  1817,  (3  U.  S.  L., 
349,)  could  not  prevent  the  State  of  Mississippi  from  interfering  with 
navigable  tributaries  of  the  Mississippi  river  within  her  limits. 

Neither  the  ordinance  of  1787  nor  any  other  act  has  any  bearing 
upon  the  present  case.  The  United  States  had  the  right  to  control 
the  waters  for  the  purpose  of  a  navy  yard,  under  the  act  of  Congress, 
either  as  proprietor,  under  the  cession  from  North  Carolina,  or  under 
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that  made  to  them  by  Tennessee.  In  either  case  the  frigate  had  a 
right  to  be  there.  She  also  had  the  like  right  as  a  ship  entitled  to 
navigate  public  navigable  waters. 

Third.  Being  properly  anchored^  U  toaa  the  duty  of  the  JkUboat  to 
avoid  the  frigate. 

The  proof  is  clear  that  the  frigate  was  properly  anchored,  and  ac- 
cording to  custom  and  usage.  If  she  had  been  moored,  she  would 
have  been  liable  to  be  struck  with  the  current,  driftwood,  and  trees 
upon  her  side  without  the  ability  to  prevent  it.  By  being  anchored 
at  the  bow  she  could  be  controlled  and  her  head  always  oppose  the 
current.  There  is  no  evidence  that  this  mode  of  anchoring  was  not 
customary  and  proper,  and  none  that  mooring  and  confining  the  frigate 
to  one  spot  was  either  according  to  usage  or  suitable  for  the  occasion. 
Being  properly  anchored  and  at  a  proper  place,  it  was  the  duty  of  the 
flatboat  to  avoid  her.  If  she  did  not,  it  was  her  own  fault,  and  the 
consequences  must  rest  upon  herself. 

Fourth.  The  JkUboat  not  being  properly  managed  occasioned  the  colli* 
«i(m,  and  must  hear  the  loss. 

The  flatboat  landed  and  stopped  over  night  at  an  improper  place, 
to  save  wharfage.  This  place  was  just  above  the  navy  yard,  and 
below  the  point  above  the  bend  in  the  river.  There  was  a  regular 
landing  at  another  place  in  Memphis,  and  it  is  not  shown  she  could 
not  have  gone  there.  There  were  two  landings  on  the  opposite  side 
of  the  Mississippi  to  which  she  might  have  gone,  and  she  shows  no 
excuse  for  not  doing  so.  The  place  where  she  went  to  stay  was  so 
small  and  incommodious  that  she  was  compelled  to  start  out  and  run 
down  stern  foremost,  and  was  running  that  way  when  she  struck  the 
frigate.  Her  managers  did  not  understand  the  currents  and  eddies 
so  as  to  guard  against  them.  They  did  not  seem  to  know  that  the 
frigate  was  not  stationary,  but  liable  to  swing,  right  and  left,  accord- 
ing to  the  varying  action  of  the  current,  which  she  could  not  control. 

The  managers  of  the  flatboat  did  not  commence  measures  to  avoid 
the  frigate  sufficiently  early  to  escape  the  collision.  They  were  bound 
to  know  the  extent  of  labor  necessary  to  avoid  her.  It  was  their 
duty  to  understand  that  the  frigate  was  properly  anchored,  and  when 
thus  anchored  that  she  would  swing  both  ways,  and  that  the  eddies 
and  currents  were  such  that  she  was  liable  to  do  so  continually,  and 
that  they  ought  to  act  with  reference  to  these  things.  The  flatboat 
men  either  did  not  understand  these  things,  or  disregarded  them. 
Hence,  they  were  either  too  ignorant  of  their  duty  to  have  charge 
of  the  flatboat,  or  were  culpably  negligent.  In  either  case  the  con- 
sequences must  rest  upon  them,  even  if  the  frigate  had  not  the  ex- 
clusive right  to  remain  where  she  was. 

Fifth.  The  claimant  does  not  show  that  the  frigaie  violated  any  lata 
or  regvlationj  custom  or  \isage^  in  the  navigation  of  the  Mississippi. 

There  is  no  statute  specially  regulating  the  navigation  of  the  Mis- 
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dissippi.  No  port  regulations  of  Memphis  are  shown »  No  usage  or 
custom  in  relation  to  the  anchorage  of  vessels  off  Memphis  or  else- 
where is  shown.  It  follows  that  neither  have  been  violated  on  the 
part  of  the  frigate,  and  not  showing  any  violation,  there  could  be  no 
recovery  even  against  a  private  party  or  his  vessel,  much  less  against 
the  government. 

It  is  incumbent  upon  the  claimant  to  show  that  a  duty  has  been 
neglected,  which  has  occasioned  an  injury  to  him.  This  he  has  not 
done,  and  therefore  he  must  sustain  his  own  loss. 

Sixth.  If  an  injury  was  sustained  by  the  daimant  in  consequence  of 
the  bad  management  of  thefrigaie^  his  remedy  is  upon  the  person  who  did 
the  wrong^  and  not  upon  the  United  Stages, 

The  government  did  not  authorize  the  wrong  complained  of,  and 
therefore  there  is  no  possible  ground  for  holding  it  responsible.  If 
the  claimant  had  gone  into  admiralty,  and  could  have  proceeded 
against  a  government  ship-of-war,  his  remedy  would  have  been  against 
the  vessel  itself  and  against  the  master,  being  for  acts  not  within  his 
agency,  but  contrary  thereto.  The  master  would  be  liable  for  his 
own  illegal  acts,  and  the  vessel  might  be  responsible  for  the  wrongful 
acta  done  under  his  direction.  The  owners  would  not  be  personally 
liable  unless  connected  with  the  wrong.  The  war  vessel  is  not 
liable  to  seizure,  and  made  responsible  to  private  claims.  But  those 
who  made  her  the  instrument  of  wrong  are  personally  liable,  and  the 
claimant  has  his  remedy  upon  them.  The  government  is  not  liable 
for  their  torts  and  wrongful  acts.  They  are  the  agents  of  the  gov- 
ernment, and  are  clothed  with  special  powers,  and  among  these  there 
is  none  authorizing  them  to  do  an  illegal  or  wrongful  act.  The  gov* 
ernment,  as  principal,  cannot  be  responsible  for  what  it  did  not 
authorize.  Hence,  if  there  was  a  wrong  done  to  the  claimant,  he 
must  resort  to  the  person  who  committed  it,  and  not  to  the  govern- 
ment which  did  not  authorize  it. 

R.  H.  GILLET, 

U.  S.  Solicitor. 

Dated  December  22,  I860. 


IN  THE  COURr  OF  CLAIMS 

April  8,  1861. 
Tbohas  B.  Obahah  vs.  The  ITnitei>  Spates, 

LOBING,  J. 

The  petitioner  alleges  that  he  was  the  owner  ef  a  flatboat,  called 
the  **  Broad  Horn,  No.  4,"  which,  on  the  31st  of  March,  1847,  was 
descending  the  Mississippi  river,  laden  with  three  thousand  four  hun- 
dred and  sixteen  bushels  of  com,  and  was  then  wrecked  by  the  United 
States  steam  frigate  Alleghany,  then  improperly  lying  at  loose  anchor 
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in  the  river,  in  the  main  channel- way  for  descending  boats,  and  so  as 
to  swing  across  it  for  at  least  the  distance  of  a  hundred  yards,  thus 
obstructing  the  navigation  for  that  entire  distance;  that  in  thus 
swinging,  the  Alleghany  struck  the  Broad  Horn,  causing  her  to  sink 
to  the  roof,  in  which  condition  she  was  with  difficulty  got  to  shore, 
with  her  whole  cargo  under  water,  and  totally  damaged;  and  that  her 
whole  cargo,  with  the  boat  and  fixtures,  were  sold  at  public  and  ion 
for  $113  75,  the  expenses  being  $15  50.  And  the  petitioner  avers 
that  his  cargo  of  corn  would  have  been  worth  at  New  Orleans,  for 
which  place  it  was  bound  when  destroyed,  from  eighty-five  to  ninety 
cento  per  bushel,  and  that  his  boat  was  worth  at  least  seventy-five 
dollars,  and  ^  ^  that  the  flatboat  was  wrecked  solely  by  the  negligence 
of  those  having  charge  of  the  frigate,  and  anchoring  her  in  the  naain 
channel  and  suffering  her  to  sweep  almost  the  entire  current  of  the 
river,  as  above  stated.' '  And  the  petitioner  claims  against  the  United 
States  ^^  indemnity  against  the  loss  he  has  sustained  by  reason  of  the 
premises." 

The  claim  is  rested  on  the  negligence  or  fault  of  the  officers  in 
charge  of  the  Alleghany,  in  anchoring  her  in  an  improper  place  and 
in  an  improper  way.  We  think  no  such  negligence  or  fault  is  proved, 
and  that  if  they  were,  it  would  not  sustain  a  claim  against  the  United 
States. 

The  Alleghany  was  sent  to  the  Memphis  navy  yard  to  be  masted 
and  equipped  there.  She  was  moored  there  with  two  anchors  ahead 
and  one  astern,  but  by  *'the  immense  quantity  of  drift  wood — enor- 
mous trees,  with  their  roots,  &c." — with  the  pressure  of  the  current, 
she  dragged  her  anchors  '*to,  say,  one-third  of  a  mile  down  the 
stream,"  and  from  the '23d  of  March  to  some  time  in  April,  was 
laboring  to  regain  her  berth  off  the  navy  yard.  On  the  31st  of  March 
she  was  in  the  stream;  and  Lieutenant  McBlair,  in  his  statement  ad- 
duced by  the  petitioner,  says:  **The  river,  I  presume,  is  at  least  a 
mile  wide.  The  vessel  was  always  from  two  to  three  hundred  yards 
from  the  nearest  shore.  Consequently  there  was  sufficient  room  for 
boats  to  pass  on  either  side." 

Then  the  deponents  for  the  petitioner  state  that  the  frigate  was 
''between  a  quarter  and  a  half  mile  from  the  Tennessee  shore," 
(p.  22,)  and  **near  a  quarter  of  a  mile  from  the  Tennessee  shore," 
(p.  27,)  and  that  she  swung  **some  fifty  yards  each  way,"  (p.  28;) 
and  this  confirms  the  statement  of  Lieutenant  McBlair  that  there  was 
room  for  the  boats  to  pass  on  either  side,  and  shows  that  the  position 
of  the  frigate  was  a  proper  one. 

It  is  alleged  that  the  frigate  was  anchored,  and  not  moored,  at  the 
time  of  the  collision;  and  we  think  that  she  was  properly  anchored, 
and  should  not  have  been  moored.  Lieutenant  McBlair  says,  (p.  11 :) 
**By  mooring  with  a  stern  anchor  in  the  stream,  with  so  rapid  a  cur- 
rent, we  would  have  been  unable  to  sheer  the  vessel  clear  of  the  drift 
timber,  and  would  inevitably  again  been  subject  to  dragging." 

And  Commander  Hunter  states,  (p.  40:)  '^  In  a  current,  no  vessel 
is  ever  moored.  *  *  *  This  vessel  was  not  only  in  a  current,  but 
in  a  very  strong  current,  subject  to  great  difficulties  from  drift  wood." 
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This  proves  that  the  Alleghany  was  properly  anchored,  and  not 
moored.  The  witnesses  are  experts,  and,  from  their  positions  as  first 
and  second  in  command  of  the  Alleghany,  acquainted  with  her  posi- 
tion and  management;  and  we  think  their  testimony  disproves  fault 
or  negligence  as  to  either. 

If  there  was  no  fault  or  negligence  in  the  management  of  the  Alle* 
ghany,  then  (as  the  petitioner  admits)  there  can  be  no  liability  on  the 
part  of  the  United  States. 

Then  the  petitioner  alleges  that  the  disaster  was  ^  ^  not  on  account 
of  any  negligence  or  want  of  experience  in  the  pilot  and  crew  of  the 
Broad  Horn,"  (p.  5.)  But  we  think  the  allegation  is  not  borne  out 
by  the  testimony.  The  evidence  above  cited  as  to  the  position  of  the 
AJleghany  shows  there  was  room  enough  for  the  flatboat  to  pass  on 
either  side.  And  the  deposition  of  the  captain  or  pilot  of  the  Broad 
Horn  (pp.  27,  28)  shows  that  he  landed  two  or  three  hundred  yards 
above  the  Alleghany  on  the  29th  March,  and  knew  her  position,  and 
that  she  was  swinging  in  the  current;  and  before  he  started  out  from 
the  landing  on  the  31st  March  saw  other  boats  strike  her,  and  was 
then  forewarned  of  the  peril  before  him;  and  the  testimony  of  Lieu- 
tenant McBlair  (p.  11)  and  of  Commander  Hunter  (p.  44)  is  to  the 
effect  that  the  collision  could  have  been  avoided  with  '^ordinary  care" 
on  the  part  of  the  flatboat. 

But  if  there  were  care  and  skill  on  the  part  of  the  Broad  Horn,  and 
fault  or  negligence  in  the  officers  having  charge  of  the  Alleghany,  the 
right  of  action  would  be  against  the  officers,  and  not  against  the 
United  States.  The  rule  of  law  is  thus  stated  by  Justice  Story  in  his 
treatise  on  agency,  section  319:  **It  is  plain  that  the  government 
itself  is  not  responsible  for  the  misfeasances,  or  wrongs,  or  negli- 
gences, or  omissions  of  duty  of  the  subordinate  officers  or  agents  em- 
ployed in  the  public  service;  for  it  does  not  undertake  to  guarantee 
to  any  persons  the  fidelity  of  any  of  the  officers  or  agents  whom  it 
employs,  since  that  would  involve  it,  in  all  its  operations,  in  endless 
embarrassments,  difficulties,  and  losses,  which  would  be  subversive 
of  the  public  interests." 

It  was  contended  for  the  petitioner  that  the  United  States,  as 
owners  of  the  frigate,  were  liable  under  the  rule  in  admiralty  which 
holds  the  ship-owner  responsible  for  the  defaults  and  negligences  of 
his  ship-master.  But  the  rule  establishing  the  irresponsibility  of  the 
government  for  its  officers  is  founded  on  policy,  and  seeks  the  pro- 
tection of  the  public  interests,  and  is  as  broad  as  that  protection  re- 
quires. All  its  reasons  are  as  efficient  against  liability  at  the  admi- 
ralty law  as  at  the  common  law,  on  the  high  seas  as  on  land,  and  it 
obtains  equally  as  to  both.  Thus  the  owners  of  privateers  are  liable 
for  illegal  captures  made  by  their  masters,  (Abbot  on  Shipping, 
Story's  edition,  notes,  p.  90;)  but  no  liability  attaches  on  the  part  of 
the  United  States  to  its  citizens  for  illegal  captures  or  seizures  made 
by  its  naval  officers,  with  or  without  probable  cause. 

On  the  whole  case,  we  are  of  opinion  that  the  petitioner  is  not  en- 
titled to  the  relief  he  claims. 
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SCABBUBGH,  J. 

It  does  not  appear  from  the  evidence  that  the  collision  of  which  the 
petitioner  complains  was  caused  by  any  negligence  or  misconduct  on 
the  part  of  the  officers  and  crew  of  the  steamer  Alleghany.  On  the 
contrary,  the  evidence  tends  to  show  that  it  was  the  result  of  a  want 
of  skill  and  proper  management  on  the  part  of  the  officers  and  crew 
of  the  petitioner's  boat.  Under  such  circumstances,  even  if  the 
owners  of  the  steamer  were  private  persons,  the  petitioner  would  not 
be  entitled  to  recover  dami^es  against  them.  I  am,  therefore,  of  the 
opinion  that  he  is  not  entitled  to  relief. 


m  THE  COURT  OF  CLAIMB. 

April  8,  1861. 
Thokas  B.  Qrahak  vs.  Thb  UmTED  Staixs. 

HUOHES,  J. 

I  dissent  from  the  opinion  and  judgment  of  the  court  in  this  case* 

The  United  States  established  a  navy  yard  on  the  banks  of  a  river 
of  a  rapid  current,  and  remarkable  for  strong  eddies,  where  there  veas 
no  harbor  or  place  of  anchorage  for  large  vessels  except  in  the  channeli 
which  was  in  fact  and  in  law  a  public  highway. 

The  anchoring  of  vessels  there,  however  skilfully  managed,  was  an 
obstruction  to  the  free  navigation  of  the  river,  and  that  obstruction 
resulted  directly  from  the  act  of  the  government,  and  not  from  the 
negligence  of  its  officers. 

If  the  United  States  had  the  right  to  obstruct  the  navigation  of  the 
river  in  this  way,  then  there  would  be  no  remedy  in  a  case  where 
the  officer  used  care  and  skill  and  kept  within  his  orders.  But  if  they 
had  not  that  right,  then,  in  such  a  case,  the  recovery  should  be  against 
the  government  and  not  the  officer. 

I  hold  that  no  such  right  existed.  As  to  the  skill  used  in  managing 
the  flatboat,  the  evidence,  in  my  opinion,  shows  reasonable  skill. 
The  character  of  the  boat  is  to  be  considered — a  mere  floating  trans- 
port for  downward  navigation,  only  capable  of  slow  and  gradual  pro- 
pulsion, and  especially  in  a  direction  oblique  to  the  current. 

The  statement  of  Lieutenant  McBlair  shows  that  a  particular  knowl* 
edge  of  the  eddies  and  currents  of  that  part  of  the  river  was  requisite 
for  the  safe  passage  of  flatboats  by  his  vessel.  The  fact  that  with 
such  knowledge  the  passage  might  be  made  in  safety  does  not,  in  my 
opinion,  charge  those  who  had  it  not  with  want  of  skilf;  but,  on  the 
contrary,  the  necessity  for  it  is  a  pregnant  proof  that  the  navigation 
of  the  river  was  unlawfully  obstructed.  A  knowledge  of  the  channel 
of  the  river  in  its  natural  condition,  sufficient  for  the  purpose  of  a  safe 
and  speedy  transit,  was  all  that  could  rightfully  be  required  of  the 
pilots  of  the  flatboats.  If  the  United  States  had  the  right  so  to  occupy 
the  channel  of  the  river,  which  was  the  main  thoroughfare  of  commerce, 
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as  to  create  a  necessity  for  new  and  special  qualifications  in  the  pilots, 
or  the  employment  of  pilots  for  that  particular  passage,  then  the  right 
to  obstruct  the  navigation  of  the  river  must  be  conceded,  for  it  amounts 
to  that. 

I  think  the  petitioner  is  entitled  to  recover  $2,192  15. 


37th  Congress,  l  HOUSE  OF  REPRESENTATIVES.  (  Report  O.C. 
2d  Sessim.      j  (    No.  286. 


STEPHEN  JOHNSTON  AND  OTHERS,  HEIRS-AT-LAW   OP 

STEPHEN  JOHNSTON. 


DicniBiR  4,  1861.— Committed  to  a  Ck>mmittee  of  the  Whole  House,  made  the  order  of 
the  day  for  to-morrow,  and  ordered  to  be  printed.  Subsequently  the  Committee  of  the 
Whole  diflchaiged,  and  referred  to  the  Committee  on  Psriyate  Land  Claims. 


The  Court  of  Claims  made  the  following 

REPOET. 

To  the  honorable  the  Senate  and  House  of  Bepresentatives  of  the  United 

St-ates  in  Congress  ossenMed: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

STEPHEN    JOHNSTON  AND  OTHERS,  HEIRS-AT-LAW  OP 
STEPHEN  JOHNSTON,  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimants,  with  exhibits. 

2.  Original  evidence  of  cla^gaants  transmitted  to  the  House   of 
Representatives  ;  a  printed  copy  transmitted  to  the  Senate. 

3.  Original  evidence  for  the  United  States  transmitted  to  the  House 
of  Representatives;  a  printed  copy  transmitted  to  the  Senate. 

4.  Claimants'  brief. 

5.  United  States  solicitor's  brief. 

6.  Opinion  of  the  court  adverse  to  the  claim. 

7.  Motion  to  amend  the  petition  filed  by  claimants  refused  by  the 
oourt. 

By  order  of  the  Court  of  Claims. 
In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
1-  T    a  1  ^®*^  ^^  ^*^^  court,  at  Washington,  this  third  day  of  Decem- 
*-  ^-  ®-  J  ber,  A.  D.  1861. 

SAM'L  H.  HUNTINGTON, 

Chi^  Olerk  Court  of  Claims. 


2  STEPHEN  JOHNSTON  AND   OTHERS; 

PETITION  OF  STEPHEN  JOHNSTON,  AND  ELIZA  WINAN8  AND  STEPHEN  WINAN8, 
HEIKS-AT-LAW  OF  STEPHEN  JOHNSTON,  DECEASED. 

To  the  honorahle  Judges  of  the  Court  of  Claims  of  the  United  Stales  of 

America,  at  Washington  city,  D.  C : 

Your  petitioners,  Stephen  Johnston  and  Eliza  his  sister,  inter- 
married with  Stephen  Winans,  citizens  of  the  United  States,  and  of 
the  State  of  Ohio,  respectfully  represent  that  their  father,  Stephen 
Johnston,  deceased,  a  citizen  of  the  United  States,  and  while  engaged 
in  the  service  thereof  at  Fort  Wayne,  in  the  State  of  Indiana,  on  the 
28th  day  of  August,  1812,  having  charge  of  a  government  store,  and 
in  the  service  of  the  United  States,  undertook  to  carry  an  express 
for  the  relief  of  said  fort,  (being  then  besieged,)  and  in  the  attempt 
was  killed  by  the  Pottawatomie  Indians* 

That  said  tribe  of  Indians,  causing  the  death  of  said  Johnston, 
made  a  treaty  with  the  United  States  on  the  16th  day  of  October, 
1826,  by  the  provisions  thereof,  and  in  consequence  of  having  killed 
the  father  of  your  petitioners,  made  to  them  a  valuable  grant  of  one 
half  section  of  land,  in  the  following  words  : — (See  schedule  of  grants 
in  said  treaty.) 

*  *  To  the  children  of  Stephen  Johnston,  killed  by  the  Pottawato- 
mie Indians,  one  half  section  of  land,  to  be  located  under  the  direc- 
tion of  the  President  of  the  United  States." 

The  treaty  made  with  the  said  Indians  conveyed  to  the  United 
States  two  large  and  valuable  tracts  of  country.  One  tract,  situated 
in  the  Wabash  and  Eel  River  valley,  of  many  miles  in  extent,  em- 
bracing a  scope  of  country  unsurpassed  in  soil,  timber,  and  water 
power,  and  which  is  now  covered  with  a  large  population,  prosperous 
towns,  and  includes  the  city  of  Logansport,  containing  a  population 
of  several  thousand  persons. 

The  other  tract  of  country  ceded  by  said  treaty  is  situated  at  the 
margin  of  Lake  Michigan,  and  include^  lands  of  immense  value,  pos- 
sessing advantages  of  a  fertile  soil,  timber,  and  the  harbors  and  com- 
merce of  the  lakes,  upon  which  there  is  a  dense  population  and  large 
and  flourishing  towns. 

The  grant  made  by  said  Indians  in  the  treaty  provided  that  the 
selection  was  to  be  made  out  of  the  above  tracts  of  country  **  under 
the  direction  of  the  President  of  the  United  States."  The  location 
was  made  by  some  persons  unknown  to  your  petitioners,  they  being 
at  the  time  minors,  under  the  age  of  sixteen  years,  entirely  ignorant 
of  their  interests,  and  residing  in  the  State  of  Ohio,  at  a  point  remote 
from  the  lands  in  question. 

In  the  location  of  the  land,  under  the  provisions  aforesaid,  the 
interest  of  your  petitioners  was  totally  disregarded,  and  in  conse- 
quence of  which  they  sought  relief  by  their  petition  to  the  GongresB 
of  the  United  States,  upon  which  the  following  proceeding-were  had : 


STEPHEN   JOHNSTON   AND   OTHERS, 


S6th  CONOBE88,  Ist  SESSION,  BEPORI  No.  103,   HOUSE  OF  BEPBESENTATIYES. 

Children  of  Btephen  Johnston^  deceased.      [2\>  axscompany  HU  H.  B. 

No.  99.] 

Mabch  5,  1840. — Mr.  Wick,  from  the  Committee  on  Private  Land 

Claims,  made  the  following  report:  ' 

The  Committee  on  Private  Land  Claims,  to  whom  was  r^erred  the  petition 
of  the  heirs  of  Stq>hen  Johnston,  deceased,  report  as  fellows  : 

By  a  treaty  made  with  the  Pottawatomie  tribe  of  Indians  near  the 
month  of  the  Mississinewa  river,  npon  the  Wabash,  on  the  16th  day 
of  October,  1826,  there  was  granted  to  the  heirs  of  Stephen  John- 
ston, killed  by  the  Pottawatomie  Indians,  one  half  section  of  land,  to 
be  located  nnder  the  direction  of  the  President  of  the  United  States* 
By  some  inadvertence  on  the  part  of  the  agent  of  the  government, 
a  half  section  of  land,  containing  less  than  the  usnal  quantity,  (to 
wit,  only  abont  two  hundred  and  eighty  acres,)  and  of  an  inferior 
quality,  was  selected.  The  committee  are  persuaded  that  the  interest 
of  the  children  of  the  said  Stephen  Johnston,  deceased,  was  not  suc- 
cessfully regarded  in  the  said  selection,  because  it  is  notorious  that 
the  large  tract  of  most  desirable  country  acquired  by  said  treaty 
afforded  numerous  half  sections  of  land,  containing  the  full  quantity 
of  three  hundred  and  twenty  acres  of  land,  choice  in  ita  quality,  and 
possessing  advantages  of  position,  &c.  The  half  section  selected  is 
not  only  short  in  quantity,  but  very  inferior  in  quality. 

The  committee  therefore  report  a  bill,  and  reconmiend  the  passage 
thereof. 

AN  ACT  for  the  relief  of  the  children  of  Stephen  Johnston,  deoeaeed. 

Sec.  1.  Be  it  enacted  by  the^  Senate  and  House  of  Bepresentatives  <f 
America  in  Congress  assembled,  That  the  President,  being  satisfied  that 
the  claim  of  the  children  of  Stephen  Johnston,  named  in  the  treaty 
with  the  Pottawatomie  tribe  of  Indians  near  the  mouth  of  the  Mis- 
sissinewa, upon  the  Wabash,  in  the  State  of  Indiana,  on  the  16th  day 
of  October,  1826,  to  a  certain  half  section  of  land,  in  and  by  said 
treaty  granted  to  them,  the  children  of  Stephen  Johnston,  has  been, 
or  may  have  been,  relinquished  to  the  United  States,  or  that  the  same 
never  has  been  selected  for  or  accepted  by  them,  he,  the  said  Pres- 
ident, is  requested  to  cause  the  Commissioner  of  the  General  Land 
Office  to  issue  to  the  children  of  the  said  Stephen  Johnston  and  Eliz- 
abeth Johnston,  or  to  their  heirs,  a  certificate,  receivable  in  payment 
at  any  land  office  in  the  United  States,  for  any  half  section  not  sub- 
ject to  pre-emption. 

Sec.  2.  And  be  it  further  enacted.  That  this  act  shall  continue  in 
force  and  have  eflFect  until  the  4th  day  of  March,  1843,  and  no  longer. 

Approved  July  20,  1840. 
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Petitioners  represent  that  on  the  2d  day  of  February,  1841,  they 
relinquished  the  land,  and  received  the  certificate  authorized  bj  said 
act. 

Certificate  under  the  ^^  Act  for  the  relief  (f  the  children  of  Stephm  John- 
ston, deceased,^ ^  approved  Jtdy  20,  1840. 

Whereas  it  has  been  made  to  appear  to  the  satisfaction  of  the  Pres- 
ident of  the  United  States,  in  virtue  of  the  provisions  of  the  act  above 
quoted,  that  the  claim  of  the  children  of  Stephen  Johnston,  deceased^ 
named  in  the  treaty  with  the  Pottawatomie  tribe  of  Indians  near  the 
mouth  of  the  Mississinewa,  upon  the  '*  Wabash,  in  the  State  of  In- 
diana, on  the  16th  day  of  October,  1826,''  to  a  certain  half  section  of 
land,  in  and  by  said  treaty  granted  to  them,  the  children  of  said  Ste- 
phen Johnston,  has  been  relinquished  to  the  United  States  by  instro- 
ment  of  writing  bearing  date  the  second  day  of  February,  1841,  and 
placed  on  file  in  this  office  :  Now,  therefore,  be  it  known  that  this 
certificate  shall  be  receivable  in  payment  at  any  land  office  of  the 
United  States  for  any  half  section  of  land  not  subject  to  pre-emption 
in  the  joint  names  of  the  heirs  of  the  said  Stephen  Johnston,  to  wit : 
Stephen  Johnston  and  Stephen  Winans  and  Elizabeth  Winans,  his 
wife,  late  Elizabeth  Johnston. 

In  witness  whereof,  I  have  hereunto  subscribed  my  hand,  and 
P  -1  caused  the  seal  of  the  Gteneral  Land  Office  to  be  affixedi,  Uus 
L^'  ^•J    25th  day  of  February,  A.  D.  1841. 

JAMES  WHITOOMB,  Commissioner, 

Petitioners  represent  that  at  the  time  of  relinquishing  the  land 
selected  for  them  under  the  treaty  it  was  worth  in  cash  from  five  to 
seven  dollars  per  acre,  having  been  selected  and  out  of  market  fifteen 
years,  being  situated  in  a  thriving  and  prosperous  country,  and  near 
the  present  city  of  Logansport,  in  the  State  of  Indiana;  in  conse- 
quence of  which  they  were  unwilling  to  relinquish  said  tract  to 
the  United  States  without  acquiring  the  right  to  use  said  certificate 
in  the  purchase  of  any  half  section  of  land  to  be  sold  by  the  United 
States  without  restriction;  that  before  they  delivered  sfidd  de^d  of 
Telinquishment  they  made  application,  through  the  Hon.  P.  G.  Goode. 
their  representative,  to  the  Commissioner  of  the  General  Land  OfiSee 
for  his  opinion  in  regard  to  their  rights  under  the  law,  and  upon  his 
letter  of  construction,  herewith,  they  delivered  said  deed  of  relin 
quishment. 

Copy  of  letter  referred  to  : 

General  Land  Office,  February  25,  1841. 

Sib  :  I  have  received  your  letter  of  the  22d  instant,  in  relation  to  the 
certificate  authorized  te  be  issued  by  this  office  in  favor  of  the  heirsj 
of  Stephen  Johnston,  deceased,  in  virtue  of  the  act  of  Congress  foij 
their  relief,  approved  July  20,  1840. 

That  certificate  is  now  transmitted,  annexed  to  this  letter,  and,  i 
the  words  of  the  law,  is  made  receivable  in  payment  ''atanylan< 


STEPHEN  JOHNSTON  AND  OTHERS.  5 

office  in  the  United  States  for  any  half  section  of  land  not  subject  to 
pre-emption,"  which  language  is  understood  at  this  office  to  admit 
the  entry  (should  the  heirs  so  desire  to  do,  as  you  have  intimated)  of 
any  half  section  of  the  alternate  sections  along  the  line  of  the  Maumee 
canal,  advertised  to  be  sold  in  June  next. 

Very  respectfully,  your  obedient  servant, 

JAMES  WHIT  COMB,  Cammiasioner. 
Hon.  P,  G.  Good,  Souse  of  Bepreaentatives. 

Petitioners  represent  that  they  relied  upon  the  official  opinion  of 
said  Commissioner  in  the  letter  attached  and  made  part  of  the  cer- 
tificate, and  accepted  that  construction  of  the  law,  surrendered  the 
lands  selected  for  them,  and  they  do  most  positively  aver  that  they 
would  not  have  relinquished  said  land  upon  any  other  condition  than 
the  right  to  purchase  with  said  certificate  any  half  section  of  land, 
the  sale  of  which  was  authorized  by  the  United  States,  without  re- 
striction or  limitation,  and  in  accordance  with  said  letter  attached; 
that  as  soon  after  the  issuing  of  said  certificate  as  they  could  find  a 
smtable  tract  of  land,  they  made  selection  of  a  certain  tract  (half 
section)  in  the  '^Wyandotte  reserve,''  in  the  State  of  Ohio,  the  min- 
imum price  of  which  was  two  dollars  and  fifty  cents  per  acre,  and ' 
made  application  to  the  Commissioner  of  the  General  Land  Office  for 
the  right  to  enter,  which  was  refused;  but  they  proceeded  to  the  sale 
of  said  lands  in  September,  1845,  and  bid  off  said  land  at  the  rate  of 
about  twenty-five  dollars  per  acre,  and  tendered  their  certificate  in 
payment,  which  was  again  refused,  as  by  the  opinion  of  the  Attorney 
General  of  the  United  States,  a  copy  of  which  is  as  follows  : 

Attorney  Genbbal's  Office,  .  iSfepfewifter  25,  1845. 

^Sm :  I  have  received  your  communication  of  the  12th  instant,  with 
the  accompanying  papers,  asking  my  opinion  on  two  questions  stated 
by  the  Acting  Commissioner  of  the  General  Land  Office,  in  a  communi- 
cation addressed  to  your  predecessor  on  the  9th  September,  1844, 
concerning  the  location  of  a  certificate  granted  to  the  children  of  Ste- 
phen Johnston  by  the  act  of  July  20,  1840. 

The  questions  are  thus  stated  : 

1st  Whether  an  application  could  be  legally  made  to  locate  lands 
before  they  were  surveyed  ? 

2d.  If  in  the  affirmative,  is  the  application  to  locate  the  aforesaid 
ctrtificate  on  the  Wyandotte  lands  ** legal  and  admissible?" 

I  do  not  see  any  reason  to  disturb  the  decision  made  in  this  case 
by  the  Hon.  Bobert  J.  Walker,  Secretary  of  the  Treasury. 

let.  The  certificate  issued  by  virtue  of  the  act  of  20th  July,  1840, 
was  made  ''receivable  in  pajonent  at  any  land  office  of  the  United 
States  for  any  half  section  of  land  not  subject  to  pre-emption."  I 
Mn  of  opinion  that  this  certificate  conld  not  be  received  in  payment 
for  lands  at  any  land  office  for  any  land  which  was  not  prior  to  the 
4th  of  March,  1843,  in  a  condition  to  be  sold. 

I  think  the  location  must  have  been  according  to  sectional  lines^ 
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Petitioners  represent  that  on  the  2d  day  of  February,  1841,  they 
relinquished  the  land,  and  received  the  certificate  authorized  by  said 
act. 

Certificate  under  the  ^^  Act  for  the  rdkf  of  the  children  of  Stephen  John- 
ston^ deceased,^'  appror^ed  July  20,  1840. 

Whereas  it  has  been  made  to  appear  to  the  satisfaction  of  the  Pres- 
ident of  the  United  States,  in  virtue  of  the  provisions  of  the  act  above 
quoted,  that  the  claim  of  the  children  of  Stephen  Johnston,  deceased, 
named  in  the  treaty  with  the  Pottawatomie  tribe  of  Indians  near  the 
mouth  of  the  Mississinewa,  upon  the  *  *  Wabash,  in  the  State  of  In- 
diana, on  the  16th  day  of  October,  1826,"  to  a  certain  half  section  of 
land,  in  and  by  said  treaty  granted  to  them,  the  children  of  said  Ste- 
phen Johnston,  has  been  relinquished  to  the  United  States  by  instru- 
ment of  writing  bearing  date  the  second  day  of  February,  1841,  and 
placed  on  file  in  this  office  :  Now,  therefore,  be  it  known  that  this 
certificate  shall  be  receivable  in  payment  at  any  land  office  of  the 
United  States  for  any  half  section  of  land  not  subject  to  pre-emption 
in  the  joint  names  of  the  heirs  of  the  said  Stephen  Johnston,  to  wit : 
Stephen  Johnston  and  Stephen  Winans  and  Elizabeth  Winans,  his 
wife,  late  Elizabeth  Johnston. 

In  witness  whereof,  I  have  hereunto  subscribed  my  hand,  and 
P  n  caused  the  seal  of  the  General  Land  Office  to  be  affixed,  this 
l-^-  ^--^    25th  day  of  February,  A.  D.  1841. 

JAMES  WHITCOMB,  Commissioner. 

Petitioners  represent  that  at  the  time  of  relinquishing  t^e  land 
selected  for  them  under  the  treaty  it  was  worth  in  cash  from  five  to 
seven  dollars  per  acre,  having  been  selected  and  out  of  market  fifteen 
years,  being  situated  in  a  thriving  and  prosperous  country,  and  near 
the  present  city  of  Logansport,  in  the  State  of  Indiana;  in  conse- 
quence of  which  they  were  unwilling  to  relinquish  said  tract  to 
the  United  States  without  acquiring  the  right  to  use  said  certificate 
in  the  purchase  of  any  half  section  of  land  to  be  sold  by  the  United 
States  without  restriction;  that  before  they  delivered  said  deed  of 
Telinquishment  they  made  application,  through  the  Hon.  P.  G.  Goode, 
their  representative,  to  the  Commissioner  of  the  General  Land  Office 
for  his  opinion  in  regard  to  their  rights  under  the  law,  and  upon  his 
letter  of  construction,  herewith,  they  delivered  said  deed  of  relin- 
quishment. 

Copy  of  letter  referred  to  : 

General  Land  Office,  February  25,  1841. 

Sib:  I  have  received  your  letter  of  the  22d  instant,  in  relation  to  the 
certificate  authorized  te  be  issued  by  this  office  in  favor  of  the  heirs 
of  Stephen  Johnston,  deceased,  in  virtue  of  the  act  of  Congress  for 
their  relief,  approved  July  20,  1840. 

That  certificate  is  now  transmitted,  annexed  to  this  letter,  and,  in 
the  words  of  the  law,  is  made  receivable  in  payment  "at  any  land 
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office  in  the  United  States  for  any  half  section  of  land  not  subject  to 
pre-emption/'  which  language  is  understood  at  this  office  to  admit 
the  entry  (should  the  heirs  so  desire  to  do,  as  you  have  intimated)  of 
any  half  section  of  the  alternate  sections  along  the  line  of  the  Maumee 
canal,  advertised  to  be  sold  in  June  next. 

Very  respectfully,  your  obedient  servant, 

JAMES  WHITGOMB,  Oommiseumer. 
Hon.  P.  6.  Good,  House  of  BqpresenUUives. 

Petitioners  represent  that  they  relied  upon  the  official  opinion  of 
said  Commissioner  in  the  letter  attached  and  made  part  of  the  cer- 
tificate, and  accepted  that  construction  of  the  law,  surrendered  the 
lands  selected  for  them,  and  they  do  most  positively  aver  that  they 
would  not  have  relinquished  said  land  upon  any  other  condition  than 
the  right  to  purchase  with  said  certificate  any  half  section  of  land, 
the  sale  of  which  was  authorized  by  the  United  States,  without  re- 
striction or  limitation,  and  in  accordance  with  said  letter  attached; 
that  as  soon  after  the  issuing  of  said  certificate  as  they  could  find  a 
suitable  tract  of  land,  they  made  selection  of  a  certain  tract  (half 
section)  in  the  ^^  Wyandotte  reserve,''  in  the  State  of  Ohio,  the  min- 
imum price  of  which  was  two  dollars  and  fifty  cents  per  acre,  and ' 
made  application  to  the  Commissioner  of  the  General  Land  Office  for 
the  right  to  enter,  which  was  refused ;  but  they  proceeded  to  the  sale 
of  said  lands  in  September,  1845,  and  bid  off  said  land  at  the  rate  of 
about  twenty-five  dollars  per  acre,  and  tendered  their  certificate  in 
payment,  which  was  again  refused,  as  by  the  opinion  of  the  Attorner 
General  of  the  United  States,  a  copy  of  which  is  as  follows  : 

Attorney  General's  Officii  .  September  25,  1845. 

^SiR  :  I  have  received  your  communication  of  the  12th  instant,  witli 
the  accompanying  papers,  asking  my  opinion  on  two  questions  stated 
by  the  Acting  Commissioner  of  the  General  Land  Office,  in  a  communi- 
cation addressed  to  your  predecessor  on  the  9th  September,  1844, 
concerning  the  location  of  a  certificate  granted  to  the  children  of  Ste- 
phen Johnston  by  the  act  of  July  20,  1840. 

The  questions  are  thus  stated  : 

1st.  Whether  an  application  could  be  legally  made  to  locate  lands 
before  they  were  surveyed  ? 

2d.  If  in  the  affirmative,  is  the  application  to  locate  the  aforesaid 
certificate  on  the  Wyandotte  lands  "legal  and  admissible?" 

I  do  not  see  any  reason  to  disturb  the  decision  made  in  this  case 
by  the  Hon.  Robert  J.  Walker,  Secretary  of  the  Treasury. 

1st.  The  certificate  issued  by  virtue  of  the  act  of  20th  July,  1840, 
was  made  ''receivable  in  payment  at  any  land  office  of  the  United 
States  for  any  half  section  of  land  not  subject  to  pre-emption."  I 
am  of  opinion  that  this  certificate  could  not  be  received  in  payment 
for  lands  at  any  land  office  for  any  land  which  was  not  prior  to  the 
4th  of  March,  1843,  in  a  condition  to  be  sold. 

I  think  the  location  must  have  been  according  to  sectional  lines^ 
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and  therefore  that  it  could  not  be  made  before  the  survey  of  the  lands. 
The  recently  decided  case  of  Barry  and  Gamble,  (3d  How.  32)  is 
not  in  conflict  with  this  opinion.  2d.  The  act  of  3d  of  March,  1843, 
clearly  shows  that  the  Wyandotte  lands  were  to  be  offered  at  sale. 
No  right  of  pre-emption  or  private  entry  existed,  but  the  whole  of 
the  lands  were  to  be  offered  at  sale,  and  not  to  be  sold,  nor  to  be  sub- 
ject to  private  entry  thereafter,  at  less  than  two  dollars  and  fifty  cents 
per  acre. 

I  do  not  think  it  an  unauthorized  conclusion  that  the  certificate 
authorized  by  the  act  of  1840  could  be  used  in  payment  for  those 
public  lands  only  which  were  liable  to  pre-emption  claims.  Such 
claims  could  only  be  asserted  as  to  lands  at  the  minimum  of  one  dol- 
lar and  twenty-five  cents  per  acre.  The  holders  of  the  certificate 
were  to  have  a  half  section  of  land  not  subject  to  pre-emption.  The 
Wyandotte  lands  were  not  and  could  not  be  subject  to  pre-emption 
without  further  legislation. 

The  considerations  which  induced  Congress  to  put  them  on  a 
different  footing  are  very  obvious. 

To  authorize  the  location  of  this  certificate  on  these  lands  would  be 
inconsistent  with  that  manifest  purpose. 

'  The  question,  it  appears  to  me,  was  rightly  decided  by  Mr.  Secretary 
Bibb,  and  I  do  not  perceive  any  ground  on  which  his  decision  should 
be  reversed. 

I  have  the  honor  to  be,  respectfully,  sir,  your  obedient  servant, 

J.  Y.  MASON. 

Tour  petitioners  represent  that  said  certificate  was  duly  tendered 
in  payment  for  a  certain  half  section  of  the  ,said  Wyandotte  reserve, 
and,  under  the  decision  aforesaid,  rejected.  Whereupon  they  pre- 
sented their  petition  to  the  Congress  of  the  United  States,  praying 
the  passage  of  a  resolution  authorizing  the  certificate  to  be  receivable 
in  payment  for  the  land  so  bid  off  ]  and  upon  said  petition  the  fol- 
lowing proceedings  were  had: 

KEPOBT  No.  716,  H.  B 

Stephen  Johnston,  heirs  of.     [To  accompany  joint  resolution  No.  38.] 

June  17,  1840. — Mr.  Morris,  from  the  Committee  on  Public  Lands, 

made  the  following  report: 

The  Committee  on  Public  Lands,  to  whom  was  referred  the  petUixm  (f 
Stephen  Johnston  and  Eliza  Winans,  late  Eliza  Johnston,  report  as 
follows: 

**It  appears  that  Stephen  Johnston,  (father  of  petitioners,)  sub- 
agent  of  the  United  States,  was  killed  by  the  Pottawatomie  tribe  of 
Indians  in  the  year  1812,  and  that  said  Indians  made  a  donation  of 
one  half  section  of  land  to  the  heirs  of  said  Johnston,  which  was  reserved 
from  sale  to  the  United  States  by  treaty  of  the  16th  of  October,  1826, 
to  be  selected  and  located  under  the  direction  of  the  President  of  the 
United  States,   which  was  done  by  an  agent  appointed   for  that 
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purpose,  bnt  the  land  so  selected  was  of  an  inferior  qnality,  and 
deficient  in  quantity;  in  consequence  of  which,  in  the  year  1840 
Congress  passed  an  act  authorizing  said  heirs  to  relinquish  said  land 
to  the  United  States ;  in  yiew  of  which,  the  Commissioner  of  the 
General  Land  Office  was  to  issue  a  certificate  to  said  heirs,  to  be 
receivable  in  payment  for  any  half  section  not  subject  to  pre-emption; 
all  of  which  has  been  done. 

That  said  land  has  been  relinquished  to  the  United  States,  and  that 
the  certificate  so  issued  was  tendered  by  said  petitioners  in  payment 
for  one  half  section  of  land  bought  by  the  petitioners  at  the  sale  of 
the  Wyandotte  lands,  and  under  the  instruction  of  the  Commissioner 
of  the  General  Land  Office  the  register  and  receiver  refused  to 
receive  it. 

The  petitioners  pray  Congress  to  pass  an  act  authorizing  the  Com- 
missioner of  the  General  Land  Office  to  cause  the  register  and  receiver 
at  Upper  Sandusky,  Ohio,  to  receive  in  payment  the  said  certificate 
for  the  half  section  of  land  bought  by  said  petitioners  at  said  sale, 
provided  the  minimum  price  of  said  half  section  shall  not  exceed  the 
price  of  each  alternate  half  section  along  the  Maumee  canal.  The 
committee,  believing  the  claims  of  the  petitioners  to  be  just  and 
equitable,  report  a  joint  resolution,  and  recommend  its  passage. 

29th  CONGRBSS,  Ist  SESSION.    H.  B.  38.    BEPOBT  Ko.  1760. 
JvNi  17,  1846. — Bead  and  committed  to  the  Committee  of  the  Whole  House  to  morrow. 

Mr.  MoBBis,  from  the  Committee  on  Public  Lands,  reported  the  fol- 
lowing joint  resolution : 

JOIITT  BBSOLUnON  for  the  relief  of  the  children  of  Stephen  Johnston,  deceased. 

Besdved  by  the  Senate  and  Bmae  of  Bepreserdativea  of  the  United 
Stojks  of  America  in  Congress  assembled:  That  the  Commissioner  of 
the  General  Land  Office  cause  the  register  and  receiver  at  Upper 
Sandusky,  Ohio,  to  receive  a  certificate  of  the  heirs  of  Stephen 
Johnston,  granted  to  them  under  '^An  act  for  the  relief  of  the  heirs 
of  Stephen  Johnston,  deceased,"  approved  July  twentieth,  eighteen 
hundred  and  forty,  in  payment  for  any  half  section  of  land  in  the 
"Wyandotte  reserve  not  otherwise  appropriated,  provided  the  mini- 
mum price  of  said  half  section  shall  not  exceed  two  dollars  and  fifty 
cents  per  acre. 

Petitioners  represent  that  said  resolution  passed  and  became  a  law, 
but  during  the  tardy  process  of  legislation,  and  while  said  resolution 
was  pending  in  the  Senate,  the  lands  in  question  were  brought  into 
market  with  other  lands  and  sold,  without  regard  to  the  rights  of  the 
petitioners,  and  that  during  the  pende)lcy  of  said  resolution;  the  cer- 
tificate, having  been  filed  with  the  petition,  was  lost  or  mislaid,  and 
your  petitioners  were  compelled  to  take  the  necessary  steps,  under  the 
regulations  of  the  Land  Office  department,  to  obtain  the  reissuing 
of  their  certificate;  which  was  done  on  the  12th  day  of  May,  1853, 
and  the  following  certificate  annexed  thereto: 
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Obnebal  Land  Office,  May  12,  1853. 

I,  John  Wilson,  Commissioner  of  the  General  Land  Office,  do 
hereby  certify  that  the  annexed  letter,  dated  February  25,  1841,  and 
certificate  bearing  same  date,  issued  under  the  act  of  20th  of  July, 
1840,  for  the  relief  of  the  children  of  Stephen  Johnston,  deceased,  are 
true  and  literal  exemplifications  from  the  record  of  the  letter  and  of 
the  certificate  in  this  office. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name,  and 
J-  1  caused  the  seal  of  this  office  to  be  affixed,  at  the  city  of 
*•  *     ■■*     Washington,  on  the  day  and  year  above  written. 

JOHN  WILSON, 
Commissioner  of  the  GhneroU  Ixmd  Office, 

And  also  the  following  indorsement  was  entered  on  the  back  of 
said  certificate  : 

Genebal  Land  Office,  January  27,  1854. 

Satisfactory  proof  being  made  and  filed  in  this  office  that  the  origi* 
nal  certificate,  of  which  the  above  and  foregoing  is  a  copy,  has  been 
lost  or  mislaid,  and  not  used  by  the  parties  entitled  thereto,  or  their 
assigns,  in  the  purchase  or  entry  of  any  tract  or  tracts  of  land :  Now^ 
therefore,  be  it  known  that  this  certified  copy  of  said  certificate  is  made 
receivable  in  payment  for  any  half  section  of  land  according  to  the 
terms  therein  expressed,  and  as  explained  in  the  letter  attached. 

Given  under  my  hand,  at  the  city  of  Washington,  the  day  and  year 
above  written. 

JOHN  WILSON,  Oommissioner. 

Petitioners  represent  that,  for  the  purpose  of  avoiding  further  diffi- 
culty  in  the  purchase  of  land  with  their  certificates,  at  their  request 
the  honorable  B.  Stanton  addressed  the  following  communication  to 
the  Commissioner  of  the  General  Land  Office: 

Washington  Gitt,  Joffiuary  2,  1853. 

Sib  :  The  bearer  hereof,  Stephen  Johnston,  requests  your  official 
opinion  in  regard  to  the  extent  of  his  right  to  locate  the  certificate 
authorized  to  be  issued  under  the  act  of  July  20,  1840,  entitled  '*Aii 
act  for  the  relief  of  the  children  of  Stephen  Johnston,  deceased.'' 

1st.  He  desires  your  opinion,  as  already  intimated  by  you,  that  the 
certificate  can  be  receivable  in  payment  for  any  lands  belonging  to 
the  United  States  and  not  held  by  pre-emption,  which  have  been 
surveyed,  and  the  sale  of  which  is  authorized  by  law  and  proclamation 
of  the  President,  in  accordance  with  the  opinion  of  Commissioner 
Whitcomb. 

2d.  He  desires  your  opinion  as  to  his  right  to  select  320  acres  of 
land  according  to  the  legal  subdivisions,  so  that  he  may,  if  necessary, 
select  of  fractional  parts,  so  that  the  same  are  contiguous,  a  quantity 
of  land  equal  to  one  half  section. 
Very  respectfully, 

B.  STANTON. 

Mr.  John  Wilson,  Commissixmer  Gfeneral  Land  Office. 
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To  which  the  Conunissioner  made  the  following  reply  : 

General  Land  Office, 

February  28,  1853. 

Sir:  In  view  of  the  provisions  of  the  act  of  July  20,  1840,  '*for 
the  relief  of  the  children  of  Stephen  Johnston,  deceased,''  and  the 
joint  resolution  of  3d  of  March,  1847,  for  the  same  purpose,  I  am  of 
opinion  that  the  certificate  issued  to  these  children  under  the  act 
above  mentioned  by  the  Commissioner  of  this  office  may  be  received 
in  payment  for  any  compact  body  of  land  by  legal  subdivisions,  not 
exceeding  the  quantity  of  a  half  section,  the  sale  of  which  is  authorized 
by  law,  and  which  is  not  actually  settled  and  improved,  provided  the 
minimum  price  of  said  land  does  not  exceed  two  dollars  and  fifty  cents- 
an  acre. 

Of  course  that  certificate  cannot  be  received  in  payment  for  any 
land  reserved  from  sale  by  order  of  the  President,  act  of  Congress,  or 
which  may  have  been  appropriated  for  any  purpose  whatever. 
I  am,  sir,  very  respectfully,  your  obedient  servant, 

JOHN  WILSON,  Commisaioner. 

Stephen  Johnston,  Esq., 

(Care  of  Hon.  B.  Stisi,nton,  H.  B.) 

Petitioners  represent  that  on  the  14th  day  of  August,  1854,  they 
made  application  to  said  Commissioner  of  the  General  Land  Office  for 
a  letter  of  instruction  to  the  register  and  receiver  at  Stillwater  or 
Minneapolis,  in  the  Territory  of  Minnesota,  to  receive  in  pajonent  from 
said  heirs  their  certificate  for  any  half  section  of  land  in  the  former 
military  reserve  at  Port  Snelling,  then  advertised  for  sale  by  procla- 
mation of  the  President.  To  which  the  said  Commissioner  made  the 
following  reply  by  telegraph  : 

Washington,  August  26,  1854. 

To  Stephen  Johnson  •-•  Your  certificate  cannot  be  located  on  Port 
Snelling  land.  All  lands  within  that  reservation  must  be  offered  at 
public  sale  under  special  provisions  of  law. 

JOHN  WILSON,  Commissioner. 

Petitioners  proceeded  to  the  Territory  of  Minnesota  with  the  de- 
termination to  select  a  tract  of  land  and  tender  their  certificate  in 
payment  for  the  same,  and,  if  need  be,  resort  to  a  court  of  proper 
jurisdiction  to  determine  their  right,  and  on  the  18th  day  of  Septem- 
ber, 1854,  made  the  following  selection  of  land,  for  the  express  pur- 
pose of  tendering  their  certificate  in  payment  for  the  same,  and  which 
is  described  as  follows,  to  wit  :  East  half  southeast  quarter,  section 
22,  township  29  north,  range  24  west ;  fractional  lot  No.  2,  in  same 
section  ;  southwest  quarter  of  southwest  quarter,  section  23,  in  same 
township;  fractional  lot  No.  9,  in  last-named  section;  fractional  lot  No. 
10,  in  same  section;  fractional  lot  No.  11,  in  same  section,  and  fractional 
lot  No.  12,  in  same  section,  23  ;  that  being  the  day  for  the  sale  of  said 
tracts  at  the  office  of  Minneapolis,  in  said  Territory,  said  petitioners 
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presented  themselves  at  said  office  for  the  purpose  of  tendering  their 
certificate  in  payment  for  said  land,  the  indorsement  being  then  en- 
tered upon  said  certificate  of  the  foregoing  tracts  of  land. 

That  said  sale  of  lands  did  not  take  place  at  that  time  nor  since 
then,  for  the  reason  assigned  by  the  register  and  receiver,  that  they 
had  not  obtained  the  plats  and  papers  necessary  to  offer  the  lands  for 
sale,  or  to  receive  any  application  whatever  for  said  lands.  Peti- 
tioners, after  having  made  said  location  of  land,  again,  on  the  6th  day 
of  October,  1854,  made  application  to  the  Commissioner  of  the  G^n* 
eral  Land  Office  for  instructions  to  said  officers  at  Minneapolis  to 
receive  their  certificate,  said  officers  having  then  the  necessary  pa- 
pers to  make  the  entry  and  give  petitioners  title,  which  was  refused ; 
and  on  the  25th  day  of  December,  1854,  petitioners  made  the  follow- 
ing application  to  the  Secretary  of  the  Interior: 

Washington  City,  December  25,  1854. 

Sib  :  Application  having  been  made  by  the  heirs  of  Stephen  John- 
ston, deceased,  to  the  Commissioner  of  the  General  Land  Office,  on  the 
14th  day  of  August,  1854,  for  instructions  to  certain  offices  of  the 
public  lands  in  the  Territory  of  Minnesota  to  receive  in  payment 
from  said  heirs  their  certificate,  issued  to  them  under  the  act  for  their 
relief,  approved  July  20,  1840,  for  certain  lands  in  the  former  mili- 
tary reserve  of  ''Port  Snelling,"  then  advertised  for  sale  under  proc- 
lamation of  the  President,  which  application  was  refused  by  him. 
The  application  was  for  instructions  to  said  offices  to  receive  said  cer- 
tificate in  payment  for  said  land  at  any  time  thereafter,  and  before, 
or  on  the  day  of  sale;  it  is  admitted  by  the  Commissioner  that  if  said 
certificate  was  properly  receivable  in  payment  for  said  land,  that  the 
right  to  use  the  same  at  any  time  before  the  day  of  sale  would  have 
been  granted.  You  are  respectfully  requested  to  cauae  the  papers 
and  application,  therewith  connected,  to  be  brought  before  your 
honor  for  the  purpose  of  reviewing  the  opinion  of  the  Commissioner 
of  the  Oeneral  Land  Office. 
Very  respectfully, 

S.  JOHNSTON. 

Hon.  Segbetabt  of  the  Intebiob. 

Upon  the  foregoing  application  the  honorable  Secretary  of  the  In- 
terior directed  the  Commissioner  to  report  his  opinion  in  said  case, 
which  was  done,  and  is  as  follows: 

Oenebal  Land  Officb, 

December  3,  1854. 

Sib  :  In  accordance  with  your  direction  indorsed  on  the  letter  of 
Stephen  Johnston,  esq.,  of  the  25th  instant,  I  have  the  honor  to  re- 
port that  the  act  of  July  20,  1840,  for  the  relief  of  the  children  of 
Stephen  Johnston,  deceased,  directs  the  issue  to  the  said  children,  or 
their  heirs,  of  a  '^certificate  receivable  in  payment  at  any  land  office 
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in  the  United  States  for  any  half  section  of  land  not  sabject  to  pre- 
emption/' and  also  provides  that  the  act  shall  continue  in  force  until 
the  4th  day  of  March,  1843,  and  no  longer. — (See  copy  herewith, 
marked  '*  A,"  of  certificate  issued  under  this  act.) 

This  law  was  amended  by  the  act  of  March  3,  1847,  which  directs 
the  Commissioner  of  the  General  Land  Office  to  cause  the  register 
and  receiver  at  Upper  Sandusky,  Ohio,  to  receive  said  certificate  in 
payment  for  any  half  section  of  land  in  the  Wyandotte  reserve  not 
otherwise  appropriated,  provided  the  minimum  price  was  not  over 
$2  50  per  acre. 

The  original  certificate  issued  under  the  act  of  1840  was  lost,  and 
on  proof  being  filed  in  this  office  of  such  loss,  a  certified  copy  of  it 
was  furnished  Mr.  Johnston  on  12th  May,  1858,  and  on  the  27th 
January,  1854,  a  certificate  was  attached  thereon,  making  the  copy 
receivable  in  lieu  of  the  lost  original.  Mr.  Johnston,  in  August  last, 
requested  this  office  to  instruct  the  land  officers  at  Stillwater  or 
Minneapolis  to  receive  his  certificate  inpayment  for  * 'any  half  section 
of  the  public  lands  situated  within  the  former  military  reserve  at 
Port  Snelling,  not  subject  to  pre-emption,  at  any  time  before  or  on 
the  day  of  wJe  of  such  lands  as  are  advertised  for  sale  in  September 
next.'' 

And  on  the  26th  of  August  he  was  advised  by  telegraph  that  the 
certificate  could  not  be  located  on  those  lands,  for  the  reason  that  they 
must  be  offered  at  public  sale  under  special  provisions  of  law.  This 
request  Mr.  Johnston  repeated  in  a  letter  to  John  McKeny,  herewith 
submitted,  and  was  again  declined  by  letter  from  this  office  of  6th 
October,  1854,     Copy  enclosed. 

The  reason  for  refusing  to  instruct  the  land  officers  to  permit  this 
certificate  to  be  located  on  lands  within  the  former  Port  Snelling  re- 
serve before  those  lands  had  been  offered  at  public  sale,  as  requested 
by  Mr.  Johnston,  is,  that  the  act  of  26th  August,  1852,  (laws  of  1852, 
pp.  36  and  37,)  directs  all  of  those  lands,  the  sale  of  which  is  author- 
ized by  that  act,  "to  be  sold  at  public  sale,"  under  the  direction  of 
the  President  of  the  United  States.  This  direction  has  been  consid- 
ered so  pointed  and  positive  as  to  exclude  these  lands  from  the  opera- 
tion of  the  pre-emption  and  town  site  laws,  and,  in  fact,  so  far  as  the 
sale  is  concerned,  from  the  operation  of  all  laws  of  prior  date,  and,  of 
course,  from  the  claim  of  the  children  of  Stephen  Johnston. 

The  will  of  Congress  on  this  subject  is  so  plainly  and  pointedly  ex- 
pressed that  there  can  be  no  doubt  on  the  subject,  and  consequently 
there  is  no  room  for  construction  by  the  Executive.  The  lands  must 
''be  sold  at  public  sale." 

All  of  which  is  respectfully  submitted. 

JOHN  WILSON,  Ccmmisauyner. 

Hon.  R.  McClelland, 

Secretary  of  Interior. 
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Petitioners  received  the  following  communication  from  the  Com- 
missioner of  the  General  Land  Office  : 

Gbnkbal  Land  Office, 

January  16,  1854. 

Sib  :  Herewith  you  will  receive  a  copy  of  the  letter,  dated  6th 
instant,  from  the  Secretary  of  the  Interior,  affirming  the  decision  of 
this  office  respecting  your  application  to  locate  on  Fort  Snelling  lands 
the  special  certificate  issued  under  the  act  of  20th  July,  1840,  from 
which  decision  you  appealed  to  the  department  on  the  25th  ultimo. 

Very  respectfully,  your  obedient  servant, 

JOHN  WILSON,  C(mmt88ioner. 

Stephen  Johnston,  Esq.,  Piqua,  Ohio. 

Depabtmbnt  of  the  Interior, 

Janvary  10,  1855. 

Sib  :  I  have  examined  the  questions  submitted  in  your  letter  of  the 
29th  ultimo,  in  relation  to  the  application  of  Stephen  Johnston  for 
the  issue  of  instructions  to  the  land  officers  at  Stillwater  or  Minneapo- 
lis to  receive,  in  payment  for  a  certain  tract  of  land  within  the  former 
military  reserve  at  Fort  Snelling,  a  certificate  issued  by  your  office 
under  act  of  July  20,  1840,  for  the  relief  of  the  children  of  Stephen 
Johnston,  deceased,  and  am  satisfied  that  the  views  expressed  by  you 
on  the  subject  are  correct.  Tour  decision  in  the  case  is  therefore 
affirmed,  and  the  papers  are  herewith  returned. 

Very  respectfully,  your  obedient  servant, 

R.  McClelland,  Secretary. 

GOMHISSIONEB  GENERAL  LaND  OfFIGIS. 

The  following  are  the  provisions  of  the  act  of  Congress  authoriz- 
ing the  sale  of  the  land,  out  of  which  said  selection  was  made,  to  wit: 

**An  act  to  reduce  and  define  the  boundaries  of  the  military  re- 
serve at  St.  Peters,  in  the  Territory  of  Minnesota,  approved  August 
26,  1852. 

**Sbo.  2.  Be  it  farther  enacted^  That  the  Commissioner  of  the 
(General  Land  Office  be,  and  he  hereby  is,  required  to  cause  to  be  sur- 
veyed, as  soon  as  practicable,  so  much  of  the  lands  heretofore  in- 
cluded in  the  military  reserve  aforesaid,  but  without  the  limits  of  said 
military  reserve  aforesaid,  as  defined  by  this  act,  as  have  not  already 
been  surveyed,  and  to  cause  the  same,  together  with  such  lands  as  have 
been  so  surveyed,  with  the  exception  hereafter  set  forth,  to  be  sold 
at  public  sale,  under  the  direction  of  the  President  of  the  United 
States. 

**Also,  An  act  to  establish  additional  land  districts  in  the  Territory 
of  Minnesota,  approved  April  12,  1854. 

**Sec.  3.  And  he  it  further  enacted^  That  the  President  is  author- 
ized to  cause  the  public  lands  in  said  districts,  with  the  exception  of 
such  as  have  been,  or  may  have  been,  reserved  for  other  purposes,  to 
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be  exposed  to  sale  in  the  same  manner  and  npon  the  same  terms  and 
Gonditions  as  other  public  lands  of  the  United  States." 

The  selection  made  by  petitioners  is  included  within  the  district  of 
Minneapolis,  created  by  the  act  above  quoted,  and  the  foregoing  are 
the  only  provisions  made  for  the  sale  of  said  lands  by  Congress. 

That  upon  the  confirmation  of  the  opinion  of  the  Commissioner  of 
the  General  Land  Office  by  the  Secretary  of  the  Interior,  your  peti- 
tioners again  presented  their  claim  to  Congress,  setting  forth  the 
facts  in  relation  to  the  land  selected  by  them  and  herein  described, 
which  petition  was  presented  on  or  about  the  12th  day  of  January, 
1865,  and  referred  to  the  Committee  on  ''Public  Lands." 

The^'petition  set  forth  the  facts  and  prayed  Congress  to  pass  an 
act  authorizing  the  entry  to  be  made. 

That  on  the  1st  day  of  February,  1855,  the  House  of  Representa- 
tives, in  Congress,  passed  a  bill  entitled  ''An  act  to  amend  an  act, 
approved  26th  August,  1852,  entitled  An  act  to  reduce  and  define  the 
boundaries  of  the  military  reserve,  at  St.  Peter's  river,  in  the  Ter- 
ritory of  Minnesota,  and  for  other  purposes."  That  said  bill  by  its 
provisions  extended  pre-emption  to  any  of  said  lands,  claimed  by  pre- 
emption, under  settlement  and  cultivation  made  prior  to  the  passage 
of  said  act.  That  while  said  bill  was  pending  in  the  Senate  of  the 
United  States  the  following  amendment  was  offered  to  the  first  sec- 
tion of  said  bill :  '  ^Frovided^  cdso^  That  the  heirs  of  Stephen  Johnston 
shall  be,  and  they  are  hereby,  confirmed  in  the  location  of  the  lands 
applied  for  under  the  certificate  or  warrant  issued  to  said  heirs  in 
virtue  of  the  provisions  of  the  acts  of  3vlj  20,  1840,  and  3d  of 
March,  1847,  for  the  relief  of  said  heirs,  so  far  as  the  same  did  not 
interfere  with  the  settlement  and  improvement  of  any  actual  settler 
or  settlers  at  the  time  said  location  was  applied  for."  That  said 
amendment  was  rejected  and  the  bill  passed,  as  will  appear  by 
reference  to  the  proceedings  on  the  3d  and  4tli  of  March,  1855,  thus 
disposing  of  the  rights  of  your  petitioners  to  the  lands  selected  by 
them. 

That  at  the  time  of  making  the  selection  and  the  application  to 
enter  the  same,  said  land  selected  was  not  claimed  by  any  actual  set- 
tler or  settlers,  but  that  the  same  was  then  advertised,  and  to  be  sold 
to  the  highest  bidder,  under  proclamation  of  the  President  of  the 
United  States,  which  proclamation  expressly  excluded  said  lands  from 
pre-emption.  That  the  land  selected  by  the  petitioners  was  made 
in  strict  conformity  with  the  letter  of  the  Commissioner  of  the  Gen- 
eral Land  Office,  dated  February  28,  1853,  and  addressed  to  your 
petitioners.  The  selection  was  made  in  a  "  compact  body  of  land  by 
legal  subdivisions,  not  exceeding  the  quantity  of  one  half  section,  the 
sale  of  which  was  authorized  by  law,  and  which  was  not  settled  and 
improved,  (under  the  provisions  of  law,)  the  minimum  price  of  which 
did  not  exceed  two  dollars  and  fifty  cents  per  acre,  and  was  not  re- 
served from  sale  by  the  President,  act  of  Congress,  or  appropriated 
for  any  purpose  whatever." 

That  by  the  provisions  of  the  act  of  March  6,  1855,  persons  un- 
known to  your  petitioners  have  taken  possession  of  said  lands,  and 
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have  filed  their  applications  to  enter  the  same  at  one  dollar  and 
twenty-five  cents  per  acre,  which  applications  are  recognized  by  the 
Commissioner  of  the  General  Land  Office  as  legal  and  admissible,  in 
violation  of  the  rights  of  your  petitioners. 

That  since  the  issuing  of  their  certificate,  and  the  decisions  of  the 
departments,  whereby  the  use  of  said  certificate  has  been  restricted 
to  lands  subject  to  private  entry,  a  large  quantity  of  valuable  land 
has  been  disposed  of  by  the  United  States,  and  that  pre-emption  has 
been  extended  to  all  the  lands  belonging  to  the  United  States,  and 
that  there  are  no  lands  now  belonging  to  the  United  States  the  sale 
of  which  is  authorized  by  law,  which  they  could  purchase  with  their 
certificate,  that  would  afford  them  anything  like  indemnity  for  the 
land  to  which  they  were  entitled  under  the  treaty  of  1826.  That  by 
the  ruling  of  the  Commissioner  of  the  General  Land  Office  they  are 
now  confined  to  the  lands  subject  to  private  entry,  and  that  they  are 
without  remedy,  unless  by  the  interposition  of  your  honorable  court 
and  Congress  of  the  United  States  relief  shall  be  granted.  That 
they  are  now  the  sole  owners  of  said  claim,  and  were  justly  entitled 
to  the  land  selected  by  them,  as  set  forth  in  this  petition.  They 
therefore  pray  that  if,  upon  the  hearing  of  this  cause,  it  shaU  appear 
to  your  honors  that  the  application  for  the  land  was  legal  and  admis- 
sible, in  behalf  of  the  petitioners,  and  wrongfully  rejected  by  the 
officers  of  the  United  States,  that  proof  may  be  taken  of  the  value  of 
the  land,  and  the  amount  so  established  shall  be  paid  to  them. 

Signed  by  one  of  the  claimants. 

STEPHEN  JOHNSTON. 

The  State  op  Ohio,  Miami  County,  88 : 

Personally  appeared  before  me,  a  notary  public  in  aforesaid  county, 
Stephen  Johnston,  the  above  named,  who,  being  duly  sworn,  deposes 
and  says  that  the  facts  set  forth  in  the  foregoing  petition  are  true,  to 
the  best  of  his  knowledge  and  belief. 

STEPHEN  JOHNSTON. 

Sworn  to  and  subscribed  by  Stephen  Johnston  before  me,  and  in 
my  presence,  this  18th  day  of  October,  1855. 

•■  '     *-^  Notary  FMic,  Miami  County y  Ohio. 


Stephen  Johnston  and  others  vs.  The  United  States. 

Li8t  (/papers  for  petitioner. 

1.  Certified  copy  of  certificate,   and  letters  of  Commissioner  of 
General  Land  Office  accompanying  the  same. 

2.  Stipulation  as  to  testimony  in  the  case. 

3.  Depositions  of  A.  0.  Smith,   C.  L.  Emerson,  D.  A.  Lecoinpte, 
J.  J.  Nash,  M.  W.  Irwin,  and  J.  M.  Defrees. 

4.  Letter  from  General  Land  Office,  November  12,  1858. 

5.  Letter  from  the  land  office,  March  3,  1858. 
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Washington,  January  10,  1869. 

Dear  Sir:  I  enclose  the  papers  in  Stephen  Johnston's  case.  I 
have  had  the  clerk  add  the  indorsement  on  the  back  of  the  warrant, 
so  that  now  the  record  will  be  complete.  Please  have  the  printing 
done  as  fast  as  possible. 

Tours,  very  truly, 

W.  B.  WEBB. 
J.  D.  McPherson,  Esq. 


General  Land  Office, 

March  3,  1858. 

* 

I,  Thomcts  A.  Hendricks,  Commissioner  of  the  General  Land  Office^ 
do  hereby  certify  that  the  annexed  are  true  and  literal  exemplifica- 
tions from  the  records  in  this  office. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name,  and 
Pi  caused  the  seal  of  this  office  to  be  affixed,  at  the  city  of 
*-  *    *■*      Washington,  on  the  day  and  year  above  written. 

THOMAS  A.  HENDRICKS, 
Commissioner  of  the  Gfeneral  Land  Office. 


The  Commissioner  to  Eon.  P.  G.  Ooode. 

General  Land  Office, 

February  25,  1841.    • 

Sir:  I  have  received  your  letter  of  22d  instant,  in  relation  to  the 
certificate  authorized  to  be  issued  by  this  office  in  favor  of  the  heirs 
of  Stephen  Johnston,  deceased,  in  virtue  of  the  act  of  Congress  for 
their  relief,  approved  July  20,  1840.  That  certificate  is  now  trans- 
mitted, annexed  to  this  letter,  and  in  the  words  of  the  law  is  made 
''receivable  in  payment  at  any  land  office  in  the  United  States  for 
any  half  section  of  land  not  subject  to  pre-emption,"  which  language 
is  understood  at  this  office  to  admit  the  entry  (should  the  heirs  so 
desire  to  do,  as  you  have  intimated)  of  any  half  section  of  the  alter- 
nate sections  along  the  line  of  the  Maumee  canal,  advertised  to  be 
sold  in  June  next. 

Very  respectfully,  your  obedient  servant, 

JAMBS  WHITCOMB, 

Commissioner. 
Hon.  P.  G.  GooDE, 

Hovse  of  Bepresentaiives. 


Cert^icaie  under  the  '  ^  Act  for  the  relief  of  the  chUdren  of  Stephen  Johnston, 

deceased,' '  approved  July  20,  1840. 

Whereas  it  has  been  made  to  appear  to  the  satisfaction  of  the  Presi- 
dent of  the  United  States,  in  virtue  of  the  provisions  of  the  act  above 
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quoted,  that  the  claim  of  the  children  of  Stephen  Johnston,  deceased, 
named  in  the  treaty  with  the  Pottawatomie  tribe  of  Indians,  "near 
the  mouth  of  the  Mississinewa,  upon  the  Wabash,  in  the  State  of 
Indiana,  on  the  sixteenth  day  of  October,  in  the  year  one  thousand 
eight  hundred  and  twenty-six,  to  a  certain  half  section  of  land  in  and 
by  said  treaty  granted  to  them,  the  children  of  the  said  Stephen  John- 
ston," has  been  by  them  relinquished  to  the  United  States  by  instru- 
ment of  writing  bearing  date  the  second  day  of  February,  one  thousand 
eight  hundred  and  forty-one,  and  placed  on  file  in  this  office: 

Now,  therefore,  be  it  known  that  this  certificate  shall  be  receivable 
in  payment  at  any  land  office  of  the  United  States  for  any  half  section 
of  land  not  subject  to  pre-emption,  in  the  joint  names  of  the  heirs  of 
the  said  Stephen  Johnatom^  deceased,  tg  wit:  Stephen  Johnston  and 
Stephen  Wincms  and  Elizabeth  his  wife,  late  Elizabeth  Johnston, 

In  witness  whereof,  I  have  hereunto  subscribed  my  hand   and 
caused  the  seal  of  the  General  Land  Office  to  be  affixed  this 
[L.  s.]      twenty-fifth  day  of  February,  anno  Domini  one  thousand 
eight  hundred  and  forty-one. 

JAMES  WHITCOMB, 

Commiaeiuyner. 


General  Land  Office, 

January  27,  1854. 

Satisfactory  proof  being  made  and  filed  in  this  office  that  the  origi- 
nal certificate,  of  which  the  above  and  foregoing  is  a  copy,  has  been 
lost  ormislaid,  and  not  used  by  the  parties  entitled  thereto,  or  their 
assigns,  in  the  purchase  or  entry  of  any  tract  or  tracts  of  land :  Now, 
therefore,  be  it  known  that  this  certified  copy  of  said  certificate  is 
made  receivable  in  payment  for  any  half  section  of  land,  according 
to  the  terms  therein  expressed,  and  as  explained  in  the  letter  attached. 

Given  under  my  hand,  at  the  city  of  Washington,  this  day  and 
r,    oi      year  above  written, 
t-^-  ^-J  JOHN  WILSON. 

CommiesioneT. 

[The  above  is  a  copy  from  a  copy  of  the  certificate  annexed  to  the 
certified  copy  of  a  certificate  for  the  relief  of  the  heirs  of  S.  John- 
ston, &c.] 


The  Commiseioner  to  Hon.  B.  Stanton. 

General  Land  Office, 

February  28,  1853. 

Sir  :  I  have  the  honor  to  enclose  to  your  care  a  communication  for 
Stephen  Johnston,  esq.,  on  the  subject  of  the  special  certificate  issued ' 
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to  the  heirs  of  Stephen  Johnston,  deceased,  nnder  the  act  of  July 
20,  1840. 

With  great  respect,  your  obedient  servant, 

JOHN  WILSON,  Commissioner. 
Hon.  B.  Stanton, 

Souse  of  Representatives. 

P.  S. — The  papers  in  this  case,  enclosed  in  your  letter  of  22d 
ultimo,  introducing  Mr.  Johnston,  are  returned  to  him  through  you 
herewith. 

J.  WILSON. 


The  Commissumer  to  S.  Johnsion. 

Genebal  Land  Office, 

February  28,  1853. 

Sir:  In  view  of  the  provisions  of  the  act  of  July  20,  1840,  **for 
the  relief  of  the  children  of  Stephen  Johnston,  deceased,"  and  the 
joint  resolution  of  March  3,  1847,  for  the  same  purpose,  I  am  of 
opinion  that  the  certificate  issued  to  those  children  under  the  act 
above  mentioned  by  the  Commissioner  of  this  oflSce  may  be  received 
in  payment  for  any  compact  body  of  land  by  legal  subdivisions,  not 
exceeding  the  quantity  of  a  half  section,  the  sale  of  which  is  au- 
thorized by  law,  and  which  is  not  actually  settled  on  and  improved, 
provided  the  minimum  price  of  said  lands  does  not  exceed  two  dol- 
lars and  fifty  cents  per  acre.  Of  course  that  certificate  cannot  be 
received  in  payment  for  any  lands  reserved  from  sale  by  order  of  the 
President,  act  of  Congress,  or  which  may  have  been  appropriated  for 
any  purpose  whatever. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

JOHN  WILSON,  Commissioner. 

Stephen  Johnston,  Esq., 

(Care  of  Hon.  B.  Stanton,  House  of  Representatives.) 


Stipulation  for  testimony. 

Stephen  Johnston  vs.  The  United  States. 

It  is  agreed  that  testimony  may  be  taken  in  this  case  by  the 
petitioner  without  notice  to  the  United  States,  provided  that  the 
testimony  so  taken  be  not  admitted  in  evidence  until  the  solicitor 
shall  have  had  an  opportunity  to  cross-examine  the  witnesses,  if  he 
shall  think  proper  to  do  so,  after  the  return  of  the  depositions. 

JNO.  D.  Mcpherson, 

Deputy  Sdicitor 
W.  B.  WEBB, 

Solicitor  for  Flaintif. 
Rep.  C.  C.  286 2 
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Deposition  of  A.  C.  Smith. 

UNITED  STATES  OF  AMERICA— UNITED  STATES  COURT  OF  CLAIMS. 

Stephen  Johnston  et  oLs.  vs.  The  United  States. 

Deposition  of  A.  C.  Smith,  esq.,  taken  by  consent  before  J.  J.  Noah, 
esq.,  a  commissioner  for  the  Court  of  Claims  for  the  Territory  of 
Minnesota,  taken  at  Minneapolis,  Hennepin  county,  Minnesota 
Territory,  September  22,  1857. 

Interrogatory  1.  What  is  your  name,  occupation,  age,  and  place 
of  residence  for  the  past  year  ? 

Answer.  My  name  is  Abner  C.  Smith;  I  am  register  of  the 
United  States  land  office  at  Minneapolis,  Minnesota;  I  am  forty- 
three  years  of  age,  and  have  lived  in  Minnesota  for  the  past  year. 

Interrogatory  2.  Have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry,  and  are  you  in  any  degree 
related  to  the  claimants  ? 

Answer.  I  have  no  interest,  direct  or  indirect,  therein,  and  I  am  in 
no  degree  related  to  the  claimants. 

Interrogatory  3.  Can  you  state  at  what  date  the  first  declaration 
of  intention  to  pre-empt  the  following  tracts  of  land,  to  wit :  *  *  The 
east  half  of  southeast  quarter  of  section  22,  township  29  north,  of 
range  24  west ;  fractional  lot  No.  2,  in  same  section ;  the  fractional 
quarter  of  the  southwest  quarter  of  section  23,  in  same  township  ; 
fractional  lot  No.  9,  in  section  23,  last  named ;  fractional  lots  Nos. 
10,  11,  and  12,  in  same  section,"  was  filed  in  the  Minneapolis  land 
office? 

Answer.  The  first  filing  was  that  of  Mr.  Jackins,  of  date  March 
17,  1855,  upon  the  southeast  quarter  of  the  southeast  quarter  of  sec- 
tion No.  22,  township  29  north,  range  24  west,  of  4th  meridian.  The 
residue  of  the  above-described  lands  were  filed  upon  by  different 
persons  after  the  date  above  mentioned,  and  before  the  24th  day  of 
May,  1855.  These  facts  appear  of  record  in  the  United  States  land 
office  at  Minneapolis.  I  know  of  no  other  matters  relative  to  the 
claim  in  question. 

A.  C.SMITH. 

Sworn  to  and  subscribed  before  me  this  22d  day  of  September^ 
A.  D.  1857. 

J.  J.  NOAH, 
A  Commissioner  for  the  Court  of  Claims. 

Territory  of  Minnesota,  Cotmty  of  Hennqnn : 

On  this  22d  day  of  September,  1859,  personally  came  Abner  C. 
Smith,  the  witness  within  named,  and  after  havipg  been  first  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the 
questions  contained  in  the  within  deposition  were  written  down  by 
the  commissioner,  and  then  proposed  by  him  to  the  witness,  who  then 
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subscribed  the  deposition  in  the  presence  of  the  commissioner.  The 
deposition  of  Abner  C.  Smith,  taken  at  the  request  of  Stephen 
Johnston,  and  by  consent  of  parties  duly  exhibited,  (a  copy  of  which 
is  hereunto  appended,)  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States,  now  pending  in  the  Court  of  Claims,  in 
the  name  of  Stephen  Johnston  et  als. 

J.  J.  NOAH,  Commissioner. 

Copy  of  stipvlation. 

Stephen  Johnston  vs.  The  United  States. 

It  is  agreed  that  testimony  may  be  taken  in  this  case  by  the 
petitioner  without  notice  to  the  United-  States,  provided  that  the 
testimony  so  taken  be  not  admitted  in  evidence  until  the  solicitor 
shall  have  had  an  opportunity  to  cross-examine  the  witnesses,  if  he 
shall  think  proper  to  do  so,  after  the  return  of  the  depositions. 

JNO.  D.  Mcpherson, 

Deputy  Solicitor • 
W.  B.  WEBB, 

Solicitor  for  Plaintiff. 


A  true  copy.      Attest: 


J.  J.  NOAH, 

Commissioner. 


Deposition  of  C.  L.  Emerson. 

UNITED  STATES  OF  AMERICA— UNITED  STATES  COUBT  OF  CLAIMS. 

Stephen  Johnston  et  cds.  vs.  The  United  States. 

Deposition  of  C.  L.  Emerson,  esquire,  taken  by  consent  before  J. 
J.  Noah,  esquire,  a  commissioner  for  the  Court  of  Claims  for  the 
Territory  of  Minnesota,  taken  at  the  city  of  Saint  Paul,  Minnesota 
Territory,  September  23,  1857. 

Interrogatory  1.  What  is  your  name,  occupation,  age,  and  place  of 
residence  for  the  past  year  ? 

Answer.  My  name  is  Charles  L.  Emerson  ;  aged  forty  years  ;  I  am 
surveyor  general  for  the  district  of  Minnesota,  and  haye  resided  at 
St.  Paul  for  the  past  six  years. 

Interrogatory  2.  Have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry,  and  are  you  in  any  way  or  de- 
gree related  to  the  claimants  ? 

Answer.  I  have  no  interest,  direct  or  indirect,  therein,  nor  am  I 
in  any  degree  related  to  the  claimants. 

Interrogatory  3.  Can  you  state  what  the  real  value  of  the  follow- 
ing described  lands,  to  wit :  ' '  East  half  of  the  southeast  quarter  of 
section  22,  township  29  north,  of  range  No.  24  west ;  fractional  lot  No. 
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2,  in  same  section  ;  the  southwest  quarter  of  the  southwest  quarter 
of  section  23,  township  29,  range  24  west;  and  fractional  lots  Nos.  9,  10, 
11,  and  12,  in  the  same  section,"  was  on  the  18th  day  of  September, 
1854,  and  also  the  present  value  thereof,  excluding  in  your  estimate 
the  value  of  all  improvements  upon  said  land,  but  judging  the  value 
of  the  same  by  reason  of  the  general  improvement  of  the  country? 

Answer.  I  should  say  that  the  value  of  the  above-described  lands 
was,  on  the  18th  day  of  September,  1854,  at  a  fair  estimate,  worth 
seventy-five  thousand  dollars.  I  should  estimate  the  present  value 
of  the  said  lands  to  be,  exclusive  of  all  improvements,  fairly  worth 
eight  hundred  thousand  dollars.  I  form  both  estimates  exclusive  of 
all  improvements. 

Interrogatory  4.  Please  refer  to  the  plat  marked  ''Exhibit  A," 
hereunto  attached,  and  describe  the  lands  by  reference  to  said  plat, 
and  its  natural  and  local  acfvantages. 

Answer.  The  lands  comprised  within  the  yellow  shaded  lines,  which 
delineate  the  above-described  lands  correctly,  comprise  part  of  the 
town  site  of  Minneapolis,  Hennepin  county,  Minnesota,  which  is  an 
important  and  flourishing  town.  The  said  lands  border  on  the  Missis- 
sippi river  at  Saint  Anthony' s  falls,  and  comprise  a  water  power 
almost  unlimited.  The  above-described  lands  contain  three  hundred 
and  seventeen  acres  and  four  one-hundredths  (317^^^.)  I  know  of 
no  other  matter  relative  to  the  claim  in  question. 

C.  L.  EMERSON. 

Sworn  to  and  subscribed  before  me  this  23d  day  of  September, 
A.  D.  1857. 

J.  J.  NOAH, 
A  Commissioner  for  the  Court  of  Claims. 

Territory  op  Minnesota,  County  of  Ramsey : 

On  this  23d  day  of  September,  A.  D.  1857,  personally  came  Charles 
L.  Emerson,  the  witness  within  named,  and  after  having  been  jSrst 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the.  truth, 
the  questions  contained  in  the  within  deposition  were  written  down 
by  the  commissioner,  and  then  proposed  by  him  to  the  witness,  who 
then  subscribed  the  deposition  in  the  presence  of  the  eommissioner. 
The  deposition  of  Charles  L.  Emerson,  taken  at  the  request  of 
Stephen  Johnston,  and  by  consent  of  parties  duly  exhibited,  (a  copy 
of  which  is  hereunto  appended,)  to  be  used  in  the  investigation  of  a 
claim  against  the  United  States,  now  pending  in  the  Court  of  Claims^ 
in  the  name  of  Stephen  Johnston  et  ob. 

J.  J.  NOAH,  Commissioner. 

Copy  of  stipuiation, 

Stephen  Johnston  vs.  The  United  States. 

It  is  agreed  that  testimony  may  be  taken  in  this  case  by  the  peti* 
tioner  without  notice  to  the  United  States,  provided  that  the  testi- 
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mony  so  taken  be  not  admitted  in  evidence  until  the  solicitor  shall 
have  had  an  opportunity  to  cross-examine  the  witnesses,  if  he  shall 
think  proper  to  do  so,  after  the  return  of  the  depositions. 

JOHN  D.  McPHEBSON, 

Deputy  Sdiciior. 
W.  B.  WEBB, 

Solicitor  for  Plmnbiff. 

A  true  copy.     Attest : 

J.  J.  NOAH, 

Commiasumer. 

[Exhibit  A. — For  map  see  origiDal.] 


DeposUion  of  D.  A.  Seoombe. 

I 

UNITED  STATES  OF  AB4ERICA— UNriED  STATES  COURT  OF  CLAIMS. 

Stephbn  Johnston  ai  als.  vs.  Thb  United  States. 

Deposition  of  D.  A.  Secombe,  esq.,  taken  by  consent  before  J.  J. 
Noah,  esq.,  a  commissioner  for  the  Court  of  Claims  for  the  Terri- 
tory of  Minnesota,  taken  at  St.  Anthony,  Hennepin  county,  Min- 
nesota Territory,  September  22,  1857. 

Interrogatory  1.  What  is  your  name,  occupation,  age,  and  place  of 
residence  for  the  past  year  ? 

Answer.  My  name  is  David  A.  Secombe  ;  my  occupation  is  a  law- 
yer ;  I  am  aged  thirty  years,  and  have  resided  in  St.  Anthony,  Min- 
nesota, for  the  term  specified. 

Interrogatory  2.  Have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry,  and  are  you  in  any  degree  re- 
lated to  the  claimants  ? 

Answer.  I  have  no  interest,  direct  or  indirect,  therein,  and  I  am  in 
no  degree  related  to  the  claimants. 

Interrogatory  3.  Have  you  any  knowledge  of  the  selection  of  eer-> 
tain  lands  by  the  claimants,  or  any  of  them,  described  as  follows,  to 
wit :  <'  East  half  of  the  southeast  quarter  of  section  22,  township  29 
north,  of  range  No.  24  west ;  fractional  lot  No.  2,  in  same  section  ;  the 
southwest  quarter  of  the  southwest  quarter  of  section  23,  township 
29,  range  24  west ;  fractional  lot  No.  9,  in  the  last-named  section ; 
fractional  lot  No.  10,  in  same  section ;  fractional  lot  No.  11,  in  the  same 
eection ;  and  fractional  lot  No.  12,  in  same  section — which  lands  are 
situated  in  the  Minneapolis  land  district,  in  the  Territory  of  Minne- 
sota ;  and  if  you  have  any  such  knowledge  please  state  the  same. 

Answer.  I  have  some  knowledge  thereof.  On  the  18th  day  of 
September,  1854,  at  the  instance  and  request  of  Stephen  Johnston  and 
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Stephen  Winans,  I  made  the  selectioD  for  them  of  the  lands  described 
in  the  interrogatory,  and  entered  the  description  of  the  said  lands  in 
a  written  statement  which  was  annexed  to  a  land  certificate  for  a  half 
section  of  land  issued  to  the  children  of  Stephen  Johnston,  deceaned, 
and  dated  February  25,  1841,  which  said  statement  so  annexed  was 
marked  '^  A."     On  the  said  18th  day  of  September^  1854,  that  being 
the  day  indicated  in  the  proclamation  of  the  President  for  the  sale  of 
the  said  lands,  being  part  of  the  former  military  reservation  of  Fort 
Snelling,  at  the  instance  and  request  of  the  parties  aforesaid,  I,  to- 
gether with  them,  presented  myself  at  the  land  office  in  Minneapolis 
for  the  purpose  of  tendering  the  said  certificate  in  payment  for  the 
said  lands.     At  the  time  when  the  sale  should  have  been  opened 
the  register  of  said  land  office  publicly  and  officially  announced  that 
the  necessary  paperd  for  the  sale  had  not  been  received  by  them,  and 
that  consequently  the  sale  would  not  take  place  on  that  day,  but  that 
the  sale  would  be  by  them  adjourned  from  day  to  day  during  the  time 
allowed  by  law  for  the  continuance  of  the  sale,  and  that  if  the  papers 
arrived  within  the  time  the  sale  would  take  place.     At  the  instance 
and  request  aforesaid  I  presented  myself  at  the  land  office  at  Min- 
neapolis from  day  to  day,  during  the  time  within  which  the  sale  was 
authorized  to  be  made  by  law,  for  the  purpose  of  tendering  the  certifi- 
cate in  payment  for  the  said  lands  as  aforesaid,  but  the  said  time  ex- 
pired, and  no  sale  took  place. 

Interrogatory  4.  Can  you  state  what  the  real  value  of  the  said 
tracts  of  land  was  on  the  18th  day  of  September,  1854,  and  also  the 
present  value  thereof,  excluding  in  your  estimate  the  value  of  all  im- 
provements upon  said  land,  but  judging  the  value  of  the  same  by  rea- 
son of  the  general  improvement  of  the  country  ? 

Answer.  I  should  say  that  the  said  lands  were  worth,  on  the  18th 
day  of  September,  1854,  the  average  sum  of  five  hundred  dollars  per 
acre;  the  present  value  of  the  said  lands,  exclusive  of  improvements,  is 
not  less  than  two  thousand  dollars  per  acre.  The  reasons  I  give  for 
my  valution  of  the  same  are,  that  it  is  eligibly  situated  for  a  town 
site,  separated  only  by  the  Mississippi  river  from  the  city  of  St.  An- 
thony, which  contained  on  September  18, 1854,  a  population  of  between 
2,000  and  3,000,  and  now  contains  a  population  of  about  5,000.  In 
addition  to  this,  these  lands  are  the  seats  of  an  immense  water  power 
almost  without  limit.  Sales  have  been  made  of  single  quarter-acre 
lots  within  the  limit  of  the  said  tracts  of  land  at  as  nigh  a  price  as 
$8,000,  and  I  do  not  suppose  that  a  single  lot  could  oe  purchased 
within  the  limits  of  the  said  tracts  of  land  for  less  than  $400.  The 
site  of  the  same  was  so  eligibly  located  for  a  town  that  it  has  since 
obtained  a  population  of  3,000  inhabitants.  I  have  resided  in  St.  An- 
thony for  the  last  six  years.  I  know  of  no  other  matter  relative  to 
the  claim  in  question. 

DAVID  A.  SECOMBE. 

Sworn  to  and  subscribed  before  me  this  22d  day  of  September, 
1857. 

J.  J.  NOAH, 
A  Oommissioner  for  (he  Couft  of  Okdma. 
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Terbitobt  of  Minnesota,  County  of  Henn&pin : 

On  this  22d  day  of  September,  A.  D.  1857,  personally  came  David 
A.  Secombe,  the  witness  within  named,  and  after  having  been  first 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions  contained  in  the  within  deposition  were  written  down 
by  the  commissioner,  and  then  proposed  by  him  to  the  witness,  who 
then  subscribed  the  deposition  in  the  presence  of  the  commissioner. 
The  deposition  of  David  A.  Secombe,  taken  at  the  request  of  Stephen 
Johnston,  and  by  consent  of  parties  duly  exhibited,  (a  oopy  of  which 
is  hereunto  appended,)  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States,  now  pending  in  the  Court  of  Claims,  in 
the  name  of  Stephen  Johnston  et  ah. 

J.  J.  NOAH, 

OommiMimjer. 

Copy  (f  atipdaiion. 
Stephen  Johnston  vs.  The  Unitejd  States. 

It  is  agreed  that  testimony  may  be  taken  in  this  case  by  the  peti- 
tioner without  notice  to  the  United  States,  provided  that  the  testi- 
mony so  taken  be  not  admitted  in  evidence  until  the  solicitor  shall 
have  had  an  opportunity  to  cross-examine  the  witnesses,  if  he  shall 
think  proper  to  do  so,  after  the  return  of  the  depositions. 

JNO.  D.  Mcpherson, 

Deputy  Solicitor. 
W.  B.  WEBB, 

Solicitor  for  Plaintiff. 

A  true  copy.     Attest: 

J.  J.  NOAH, 

CimmiasUmer. 


Depoeiiion  of  J.  J.  Noah. 

UNITED  STATES  OF  AMERICA— UNITED  STATES  COURT  OF  CLAIMa 

Stephen  Johnston  et  al.  vs.  The  United  States. 

Deposition  of  Jacob  J.  Noah,  esq.,  taken  by  consent  before  Henry 
J.  Horn,  a  commissioner  for  the  Court  of  Claims  for  the  Territory 
of  Minnesota,  taken  at  the  city  of  Saint  Paul,  Minnesota  Territory, 
September  23,  1857. 

Interrogatory  1.  What  is  your  name,  occupation,  age,  and  place 
of  residence  for  the  past  year  ? 

Answer.  My  name  is  Jacob  J.  Noah;  aged  thirty  years;  lawyer  by 
profession;  and  have  resided  in  the  T^^i'^tory  of  Minnesota  for  the 
last  eight  years.  I  am  the  incumbent  of  the  office  of  United  States 
commipsioner  for  the  Territory  of  Minnesota,  and  a  commissioner  for 
the  Court  of-  Claims  for  said  Territory. 
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Interrogatory  2.  Have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry,  and  are  you  in  any  degree  re- 
lated to  the  claimants. 

Answer.  I  have  no  interest,  direct  or  indirect,  therein,  nor  am  I  in 
any  degree  related  to  the  claimants. 

Interrogatory  3.  Can  you  state  what  the  real  value  of  the  following 
described  lands,  to  wit:  **Ea8t  half  of  the  southeast  quarter  of  sec- 
tion 22,  township  29  north,  of  range  24  west;- fractional  lot  No.  2,  in 
same  section;  the  southwest  quarter  of  the  southwest  quarter  of 
section  23,  township  29,  range  24  west;  and  fractional  lots  Nos.  9,  10, 
11,  and  12,  in  same  section,^'  was  on  the  18th  day  of  September, 
1854,  and  also  the  present  value  thereof,  excluding  in  your  estimate 
the  value  of  all  improvements  upon  said  land,  but  judging  the  value 
of  the  same  by  reason  of  the  general  improvement  of  the  country  ? 

Answer.  I  should  judge  the  aggregate  value  of  the  lands  described 
in  this  interrogatory  on  the  18th  September,  1854,  to  have  been  at 
least  one  hundred  thousand  dollars,  and  the  present  value  thereof  I 
should  judge  to  be  at  least  one  million  of  dollars.  I  form  both  of 
these  estimates  exclusive  of  all  improvements  on  the  land,  and  from 
an  intimate  knowledge  of  the  position  and  local  advantages  of  the 
same.  These  lands  comprise  part  of  the  town  site  of  Minneapolis, 
an  important  and  flourishing  town  on  the  Mississippi  river,  in  this 
Territory,  and  embrace  an  almost  unlimited  water  power. 

Interrogatory  4.  What  was  the  value  of  the  said  lands  in  August, 
1852? 

Answer.  I  should  judge  the  value  of  the  said  lands  in  August, 
1852,  to  have  been  at  least  one  hundred  and  fifty  dollars  per  acre. 

I  know  of  no  other  matter  relative  to  the  claim  in  question. 

J.  J.  NOAH. 


Sworn  to  and  subscribed  before  me  this  23d  day  of  September, 
1857. 

HENRY  J.  HORN, 
A  Commissioner  for  the  Court  of  Claims* 

Tbbeitoby  op  Minnesota,  County  of  Ramsey^  ss: 

On  this  twenty-third  day  of  September,  A.  D.  1857,  personally  came 
Jacob  J.  Noah,  the  witness  within  named,  and  after  having  been  ficst 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions  contained  in  the  within  deposition  were  written  down 
by  the  commissioner,  and  then  proposed  by  him  to  the  witness,  and 
the  answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner. 

The  deposition  of  Jacob  J.  Noah,  taken  at  the  request  of  Stephen 
Johnston,  and  by  consent  of  parties  duly  exhibited,  (a  copy  of  which 
is  hereto  appended,)  to  be  used  in  the  investigation  of  a  claim  against 
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the  United  States,  now  pending  in  the  Court  of  Claims,  in  the  name 
of  Stephen  Johnston  et  al. 

HENRY  J,  HORN, 

Commissioner. 
Copy  of  stipulation. 

Stephen  Johnston  vs.  The  United  States. 

It  is  agreed  that  testimony  may  be  taken  in  this  case  by  the 
petitioner  without  giving  notice  to  the  United  States,  provided  that 
the  testimony  so  taken  be  not  admitted  in  evidence  until  the  solicitor 
shall  have  had  an  opportunity  to  cross-examine  the  witnesses,  if  he 
shall  think  proper  to  do  so,  after  the  return  of  the  depositions. 

JNO.  D.  Mcpherson, 

Deputy  Solicitor. 
W.B.WEBB, 

Solicitor  for  Plaintiff", 

A  true  copy.     Attest :  HENRY  J.  HORN, 

Commissioner. 


Deposition  of  M.  W.  Irwin, 

UNITED  STATES  OP  AMERICA— UNITED  STATES  COURT  OF  CLAIMS. 

Stephen  Johnston  et  (ds.  vs.  The  United  States. 

Deposition  of  M.  W.  Irwin,  esq.,  taken  by  consent  before  J.  J.  Noah, 
esq.,  a  commissioner  for  the  Court  of  Claims  for  the  Territory  of 
Minnesota,  taken  at  the  city  of  Saint  Paul,  Minnesota  Territory, 
September  23,  1857. 

Interrogatory  1.  What  is  your  name,  occupation,  age,  and  place 
of  residence  for  the  past  year  ? 

Answer.  My  name  is  Matthew  W.  Irwin;  aged  thirty  four  years; 
lawyer  by  profession;  and  have  resided  in  Saint  Paul  for  the  last  four 
years.  I  was  the  late  incumbent  of  the  office  of  United  States 
marshal  for  the  district  of  Minnesota. 

Interrogatory  2.  Have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry,  and  are  you  in  any  degree 
related  to  the  claimants  ? 

Answer.  I  have  no  interest,  direct  or  indirect,  therein,  nor  am  I 
in  any  degree  related  to  the  claimants. 

Interrogatory   3.  Can  you  state  what  the  real  value  of  the  fol- 
lowing described  lands,  to  wit:     *  *  East  half  of  the  southeast  quarter  of 
section  22,  township  29  north,  of  range  24  west;  fractional  lot  No.  2, 
in  same  section ;  the  southwest  quarter  of  the  southwest  quarter  of 
section  23,  township  29,  range  24  west;  and  fractional  lots  Nos.  9, 
10,  11,  and  12,  in  same  section,"  was  on  the  18th  day  of  September, 
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1854,  and  also  the  preaent  value  thereof,  excluding  in  your  estimate 
the  value  of  all  improvements  upon  said  land,  but  judging  the  value 
of  the  same  by  reason  of  the  general  improvement  of  the  country  ? 

Answer.  I  purchased  a  claim  which  I  believe  was  a  part  of  the 
above-described  lands  in  the  month  of  June,  1854,  and  I  also  pur- 
chased a  part  of  the  claim  Vest  of  said  lands  on  or  about  the  18th 
day  of  September,  1854.  I  sold  the  one-half  of  my  interest,  which 
was  thirty  acres,  or  thereabouts,  for  about  one  hundred  and  eighty- 
seven  dollars  per  acre.  There  was  no  title  to  the  said  lands,  and  I 
sold  only  the  squatter's  right  thereto  by  quitclaim  dee.d.  None  of 
this  land  laid  upon  the  Mississippi  river,  but  the  body  of  it  laid  in 
section  26,  as  appears  by  the  plat  marked  '^  Exhibit  A,''  attached  to 
the  deposition  of  C.  L.  Emerson.  This  sale  was  for  cash.  With  the 
title  thereto,  the  above-described  lands  would  have  been  worth,  on 
the  18th  day  of  September,  1854,  at  least  the  sum  of  two  hundred 
and  fifty  dollars  per  acre.  The  present  value  thereof,  without  im- 
provements, would  be  low  at  the  estimate  of  eight  hundred  thousand 
dollars,  ($800,000.)  I  know  of  no  other  matter  relative  to  the  claim 
in  question. 

M.  W.  IRWIN. 

Sworn  to  and  subscribed  before  me  this  23d  day  of  September, 
A.  D.  1857. 

J.  J.  NOAH, 
A  Commissioner  for  the  Court  of  Claims, 

Tberitory  op  Minnesota,  County  of  Ramsey : 

On  this  23d  day  of  September,  A.  D.  1857,  personally  came  Matthew 
W.  Irwin,  the  witness  within  named,  and  after  being  first  sworn  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  ques- 
tions contained  in  the  within  deposition  were  written  down  by  the 
commissioner  and  then  proposed  by  him  to  the  witness,  who  then  sub- 
scribed the  deposition  in  the  presence  of  the  commissioner. 

The  deposition  of  Matthew  W.  Irwin,  taken  at  the  request  of 
Stephen  Johnston,  and  by  consent  of  parties  duly  exhibited,  (a  copy 
of  which  is  hereunto  appended,)  to  be  used  in  the  investigation  of  a 
claim  against  the  United  States,  now  pending  in  the  Court  of  Claims, 
in  the  name  of  Stephen  Johnston  et  oils. 

J.  J.  NOAH,  Commissioner. 

Copy  of  stipulation, 

Stephen  Johnston  vs.  The  United  States. 

It  is  agreed  that  the  testimony  may  be  taken  in  this  case  by  the 
petitioner  without  notice  to  the  United  States,  provided,  that  the 
testimony  so  taken  be  not  admitted  in  evidence  until  the  solicitor  shall 
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have  had  an  opportunity  to  cross-examine  the  witness,   if  he  shall 
think  proper  to  do  so,  after  the  return  of  the  depositions. 

JNO.  D.  Mcpherson, 

Deputy  Solicitor. 
W.  B.  WEBB, 

Solicitor  for  Flmntiff. 
A  true  copy.     Attest : 

J.  J.  NOAH,  CommisioneT. 


BEFORE  THE  COUBT  OF  CLAIMS,  UNITED  STATES  OF  AMERICA. 

Deposition  of  James  M.  De/rees. 

Stephen  Johnston  vs.  The  Unitbi)  States. 

Deposition  of  witness  taken  by  the  claimant  under  an  agreement,  a 
copy  of  which  is  herewith  made,  this  25th  day  of  September,  A. 
D.  1857. 

James  M.  Defrees,  of  the  city  of  Madison,  county  of  Dane,  in  the 
State  of  Wisconsin,  being  by  me  duly  swo.rn,  as  hereinafter  certified, 
says: 

Interrogatory  No.  1.  What  is  your  name,  occupation,  age,  place  of 
residence  for  the  past  year  ? 

Answer.  My  name  is  James  M.  Defrees;  I  am  a  druggist;  am  forty- 
nine  years  of  age;  have  for  the  past  year  resided  at  Madison,  Dane 
county,  Wisconsin. 

Interrogatory  No.  2.  Have  you  any  interest  in  this  claim,  direct  or 
indirect,  or  are  you  related  to  the  claimant  in  any  way  ? 

Answer.  I  have  no  interest,  direct  or  indirect,  in  this  claim,  nor 
am  I  in  any  way  related  to  the  claimant. 

Interrogatory  No.  3.  State  your  acquaintance  with  the  claimants, 
and  also  your  knowledge  of  the  character,  location,  and  value  of  the 
lands  ceded  by  the  Pottawatomie  tribe  of  Indians,  by  treaty  with  the 
United  States,  made  October  sixteenth,  A.  D.  1826,  and  also  the 
value  of  the  lands  selected  for  said  claimants  under  the  provisions  of 
said  treaty. 

Answer.  I  have  been  well  acquainted  with  the  claimants  for  forty 
years,  having  resided  near  them  twenty-two  years,  from  A.  D.  1814 
to  A.  D.  1836.  I  have  resided  on  the  lands  ceded  by  said  treaty 
from  A.  D.  1838  to  A.  D.  1853,  during  which  time  was  auditor  of  Miami 
county,  Indiana,  for  more  than  nine  years.  I  have  a  good  gederal 
knowledge  of  the  lands  ceded  by  said  treaty,  and  more  particularly 
in  the  Logansport  couutry,  and  first  described  in  said  treaty,  having 
resided  thereon  for  about  fifteen  years.  The  lands  are  of  superior 
quality,  eligibly  situated,  possessing  great  natural  advantages  of  soil, 
timber,  water  power,  Ac,  and  contain  at  present  a  dense  population. 
I  have  examined  the  provisions  of  the  treaty  referred  to,  and  do  not 
hesitate  to  say  that  a  judicious  selection,  such  a  one  as  the  natural 
location  of  particular  tracts  would  indicate,  would  have  made  the 
claimants  independent,  and,  indeed,  very  wealthy,  by  the  develop- 
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ment  of  the  country.  I  have  some  knowledge  of  the  lands  selected 
for  said  claimants  under  said  treaty;  have  resided  in  Peru,  the  seat 
of  justice  of  Miami  county,  Indiana,  about  seven  miles  from  said 
tract  of  land,  and  have  been  on  the  same,  and  would  estimate  the 
value,  in  A.  D.  1839,  at  frdm  five  to  seven  dollars  per  acre,  and  in 
A.  D.  1841  the  value  would  have  been  increased. 

By  reference  to  a  letter,  hereto  annexed,  and  made  part  of  this 
deposition,  written  by  me  to  one  of  the  claimants  at  that  time,  I  find 
that  said  land  was  charged  on  the  tax  duplicate  of  Miami  county, 
Indiana,  at  the  sum  of  fourteen  hundred  and  eight  dollars.  I  would 
state  in  this  connexion  that  lands  were  not  valued  for  taxation  at 
their  full  cash  value,  and  also  that  the  cities  of  Logansport  and  Peru 
are  both  situated  on  those  lands.  I  do  not  know  of  any  other  matter 
relative  to  the  claim  in  question. 

J.  M.  DEPREES. 

Copy  of  stipvlatum. 

Stephen  Johnston  vs.  The  United  States. 

It  is  agreed  that  testimony  may  be  taken  in  this  case  by  the 
petitioner  without  notice  to  the  United  States,  provided  that  the  tea* 
timony  so  taken  be  not  admitted  in  evidence  until  the  solicitor  shall 
have  had  an  opportunity  to  cross-examine  the  witness,  if  he  shall 
think  proper  to  do  so,  after  return  of  the  deposition. 

JNO.  D.  Mcpherson, 

Deputy  SclicUor. 
W.  B.  WEBB, 

Solicitor  for  Plaint^. 

State  op  Wisconsin,  County  of  Dane,  ss  : 

On  this  twenty-fifth  day  of  September,  A.  D.  1857,  personally 
came  James  M.  Defrees,  the  witness  within  named,  and  after  having 
been  first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  the  questions  Contained  in  the  within  deposition  were 
written  down  by  the  commissioner,  and  then  proposed  by  him  to  the 
commissioner  in  the  presence  of  the  witness,  who  then  subscribed 
the  deposition  in  the  presence  of  the  commissioner.  The  deposition 
of  James  M.  Defrees,  taken  at  the  request  of  Stephen  Johnston,  to 
be  used  in  the  investigation  of  a  claim  against  the  United  States,  now 
pending  in  the  Court  of  Claims,  in  the  name  of  Stephen  Johnston 
et  cds.  V8.  the  United  States,  taken  under  the  agreement  copied  herein. 

THOMAS  HOOD,  Commissioner. 

Pees  of  witness,  ;  travel,  ;  attendance,  ;  commis- 

eioner's  fees,  $3. 
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NEW  TEAR'S  BALL. 


The  company  of  Mr.  8.  Johnston  and  lady  ia  reapectfViIIy  solicited 
to  attend  a  ball  at  the  National  House,  on  Tuesday  evening,  Januaiy 
1,1839,  at  5  o'clock. 

MANAGERS. 


L.  B.  Beethblst, 
Dan'l  R.  Bbabss, 
J.  LmzBT, 
E.  H.  Bbdcb, 
£.  Pibbbmobb, 
Jambs  M.  Dbpbbbsj 

Pbbd,  DeeemhtrSn,  1838. 


Jambs  T.  Millbe, 
Wm.  Smith, 
L.  D.  Adkisom, 

A.  A.  COLB, 

Sam'l  Millbr, 
W.  H.  Princb, 


Call  over,  if  you  are  not  too  much  engaged,  and  '*  thakt  a  foot "  in  a 
Hoo9i€rfimd4mgO' 


Dear  Sir  :  Yours  of  the  10th  instant  was  received  some  days  since. 
I  have  endeavored  to  get  the  information  you  ask  for  on  the  subject 
of  your  land.  I  have  not  as  yet  been  able  to  obtain  as  satisfactory 
an  account  of  the  matter  as  I  could  have  wished,  but  such  as  I  have 
I  hasten  to  give  you.  All  persons  with  whom  I  have  conversed  agree 
in  saying  that  the  land  is  not  first  rate,  and  that  the  selection  was  a 
very  injudicious  one  ;  that  many  much  better  ones  might  have  been 
made  at  the  time,  as  all  the  best  land  in  that  part  of  the  Eel  River 
country  was  vacant  at  that  time;  as  far  down  as  Logansport.  But 
notwithstanding  they  all  agree  so  well  in  this  matter,  yet  they  differ 
widely  as  to  the  probable  value  of  the  land.  Some  say  it  is,  taking 
the  whole  tract  together,  worth  about  five  dollars  per  acre  ;  others 
say  six  or  seven.  Mr.  Wilkinson,  who  lives  on  the  southeast  quarter 
of  the  same  section,  wishes  to  purchase  it,  but  thinks  that  he  cannot 
give  more  than  three  dollars  per  acre  for  it.  He  says  he  can  pay 
four  hundred  dollars  in  hand,  and  the  balance  he  would  want  a  credit 
on — how  long  a  one  he  did  not  say.  At  any  rate  he  would  like  to 
know  upon  what  terms  you  would  sell.  Mr.  Wilkinson  and  others 
flay  that  they  believe  your  tract  falls  short  near  forty  acres.  The 
south  half  of  the  section  is  mirnis  just  thirty-eight  acres,  which  is 
occasioned  by  the  range  line  on  the  western  boundary ;  but  as  the 
fractions  decrease  as  you  proceed  north,  the  presumption  is  that  the 
north  half  of  the  section  is  a  little  less  than  the  south.  The  exact 
number  of  acres,  I  presume,  could  be  ascertained  by  sending  to  the 
land  office  at  Laporte.  I  send  you  a  plat  of  section  thirty  as  cor- 
rectly as  I  can  draw  it  from  verbal  information. 
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You  will  perceive  by  this  that  the  river  just  touches  the  southeast 
corner  of  your  land.  I  am  told  that  Qeneral  Tipton,  instead  of 
locating  the  land  himself,  as  was  his  duty,  trusted  the  selection  to 
Washington  Ewing,  of  Logansport. 

I  examined  the  assessor's  duplicate  and  find  you  charged  with  tax 
for  the  present  year  to  the  amount  of  nine  dollars  and  fifteen  cents 
and  two  mills — valuation  of  the  land  is  $1,408.  Whether  it  was  as- 
sessed before  the  present  year  I  cannot  say,  but  think  quite  likely  it 
was.  I  am  at  your  service  in  this  matter;  anything  that  I  can  do  for 
you  will  be  done  with  the  utmost  pleasure.  My  respects  to  all,  re- 
serving a  goodly  share  to  yourself. 

JAS.  M.  DEPREES. 
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The  Commissioner  to  W.  B.  Webb. 

General  Land  Office, 

November  12,  1858, 

Sir:  I  have  received  your  letter  of  the  9th  instant,  in  which  you 
state:  **X  am  informed  that  there  are  no  lands  now  belonging  to  the 
government  of  any  value  beyond  the  minimum  price,  all  the  valuable 
lands  subject  to  sale  having  been  disposed  of,  except  those  that  are 
open  to  pre-emption,  or  subject  to  private  entry,"  and  request  to  be 
informed  **  whether  the  statement  is  correct.'' 

In  reply,  I  have  to  inform  you  that  the  above  statement  is  not 
correct. 

There  are  large  quantities  of  land  in  the  vicinity  of  the  several 
railroads,  for  the  construction  of  which  grants  were  made  by  Con- 
gress, which  still  belong  to  the  United  States,  the  minimum  price  of 
which  is  fixed  by  law  at  $2  50  per  acre. 

Of  course,  all  the  lands  which  have  been  proclaimed  and  offered 
at  public  sales  have  been  disposed  of,  except  those  which  were  not 
sold,  and  are  now  in  market,  subject  to  pre-emption  or  to  private 
entry. 

Very  respectfully,  your  obedient  servant, 

THOMAS  A.  HENDRICKS, 

Commissioner. 

W.  B.  Webb,  Esq., 

Washington  City,  D.  C. 


The  Commissioner  to  W.  B.  Webb. 

General  Land  Office, 

March  3,  1858. 

Sir:  As  requested  in  your  letter  of  20th  ultimo,  I  enclose  herewith 
the  following  certified  copies,  viz: 

Letter  dated  February  25,  1841 :  Commissioner  Whitcomb  to  Hon. 
P.  G.  Goode,  with  special  certificate  issued  under  *'act  for  the  relief 
of  the  children  of  Stephen  Johnston,  deceased.'' 

Letters  dated  February  28,  1853:  Commissioner  Wilson  to  Hon. 
B.  Stanton,  and  to  Stephen  Johnston,  care  of  same. 

Letter  dated  February  23,  1841,  from  P.  G.  Goode  to  Commissioner 
Whitcomb,  and  letter  dated  January  22,  1853,  from  B.  Stanton  to 
Oommissioner  Wilson. 

The  relinquishment,  dated  February  2,  1841,  is  not  found  on  the 
files  of  this  oflice,  and  a  copy  cannot  consequently  be  furnished. 
Very  respectfully,  your  obedient  servant, 

THOMAS  A.  HENDRICKS, 

Commissioner. 

W.  B.  Webb,  Esq., 

Attorney,  dkc,  Washington,  D.  C. 
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Evidence  for  the  UnUed  States. 
S.  Johnston's  Heirs  vs.  The  United  States, 

The  United  States  offer  in  evidence  papers  from  the  Land  Office, 
transmitted  by  Commissioner  Hendricks,  March  11,  1857. 
Deposition  of  Thomas  T.  Mann. 

JOHN  D.  Mcpherson, 

Deputy  Solicitor. 


Papers  from  the  Land  Office. 

General  Land  Office,  March  11,  1857. 

Sir:  In  accordance  with  the  request  contained  in  your  letter  of  5th 
instant  to  be  furnished  a  copy  of  the  decision  of  this  office  on  the 
subject  of  the  application  of  Stephen  Johnston  to  locate  a  certain 
special  certificate,  which  application  was  rejected  by  the  department, 
I  enclose  herewith  copies  of  the  several  letters  on  the  subject,  viz: 

Commissioner  General  Land  Office  to  Hon.  H.  M.  Nichols,  January 
27,  1854. 

Commissioner  General  Land  Office  to  Stephen  Johnson,  August  26, 
1854. 

Commissioner  General  Land  Office  to  same,  October  6,  1854. 

Commissioner  General  Land  Office  to  same,  December  29,  1854. 

Commissioner  General  Land  Office  to  Secretary  of  the  Interior, 
December  29,  1854. 

Secretary  of  the  Interior  to  Commissioner  General  Land  Office, 
January  10,  1855. 

Commissioner  General  Land  Office  to  Stephen  Johnston,  January 

16,  1855. 

Commissioner  General  Land  Office  to  Hon.  S.  P.  Chase,  February 

17,  1855. 

Commissioner  General  Land  Office  to  same,  February  16,  1855. 
Very  respectfally, 

THOS.  A.   HENDRICKS, 

Commissioner, 
Jno.  D.  McPherson,  Esq., 

Deputy  U.  S.  Solicitor  Court  of  Claims. 


The  Commissioner  to  Hon.  M.  H.  Nichols. 

General  Land  Office,  Januat^  27,  1854. 

Sib:  I  have  the  honor  to  return  the  letter  of  Stephen  Johnston, 
esq.,  left  by  you  some  time  since,  and  also  to  enclose  to  you  for  trans- 
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misBion  the  certified  copy  of  the  special  certificate  issued  in  favor  of 
the  heirs  of  Stephen  Johnston,  deceased,  with  such  an  indorsement 
thereon  as  will  make  it  available  to  said  heirs  in  the  location  of  the 
quantity  of  land  therein  called  for. 

With  great  respect,  your  obedient  servant, 

JOHN  WILSON,  Commiasioner. 
Hon.  M.  H.  Nichols, 

House  (^  Bqpre8entcUiv€8. 


•         The  Commissioner  to  S.  Johnston. 

General  Land  Office,  August  26,  1854. 

Sib:  Your  certificate  cannot  be  located  on  Port  Snelling  land.  All 
lands  within  the  reservation  must  be  offered  at  public  sale,  under 
special  provision  of  law. 

JOHN  WILSON,  Commissioner. 

Stephen  Johnston,  Piqua,  Ohio. 

[Per  North  American  telegraph.] 


The  Commissioner  to  S.  Johnston. 

General  Land  Office,  October  6,  1854. 

Sib:  Mr.  John  McKenny  has  referred  to  this  office  for  reply  your 
letter  to  him  of  28th  ultimo  on  the  subject  of  receiving  in  payment 
for  lands  within  the  Fort  Snelling  reservation  the  certificate  granted 
to  the  heirs  of  Stephen  Johnston,  deceased,  and  I  have  to  inform  you 
that  the  lands  referred  to  must,  under  special  provision  of  law,  be  first 
offered  at  public  sale  for  cash,  before  they  can  be  Bubject  to  entry  of 
any  kind,  or  with  any  description  of  certificate,  warrant,  Ac,  conse- 
quently, your  special  certificate  can  only  be  applied  to  the  lands 
which  may  remain  subject  to  private  entry  after  the  sales  have  closed, 
so  far  as  the  lands  within  that  reservation  are  concerned. 
Very  respectfully, 

JOHN  WILSON,  Commissioner. 

Stephen  Johnston,  Esq.,  Piqua,  Ohio. 


The  Commissioner  to  S.  Johnston. 

General  Land  Office,  December  29,  1854. 

Sir:  In  compliance  with  your  request,  I  herewith  send,  enclosed, 
a   copy  of  my  report  of  this  date   to  the   Hon.  Secretary  of  the 
Interior,  on  the  subject  of  your  special  certificate. 
Very  respectfully,  your  obedient  servant, 

JOHN  WILSON,  Commissioner. 
Stephen  Johnston,  Esq.,  Present. 

Eep.  C.  C.  286 3 
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The  Commissioner's  report 

Qenebal  Land  Office,  December  29,  1854. 

Sir:  In  accordance  with  your  direction  indorsed  on  the  letter  of 
Stephen  Johnston,  esq.,  of  the  25th  instant,  I  have  the  honor  to  re- 
port that  the  act  of  20th  July,  1840,  for  relief  of  the  children  of 
Stephen  Johi;iston,  deceased,  directs  the  issne  to  the  said  children,  or 
their  heirs,  of  a  **  certificate,  receivable  in  payment  at  any  land 
office  in  the  United  States,  for  any  half  section  of  land  not  subject 
to  pre-emption;"  and  also  provides  that  the  act  shall  continue  in  force 
until  the  4th  March,  1843,  and  no  longer. — (See  copy  herewith, 
marked  A,  of  certificate  issued  under  this  act.) 

This  law  was  amended  by  the  act  of  March  3,  1847,  which  directs 
the  Commissioner  of  the  General  Land  Office  to  cause  the  register 
and  receiver  at  Upper  Sandusky,  Ohio,  to  receive  said  certificate  in 
payment  for  any  half  section  of  land  in  the  Wyandotte  reserve  not 
otherwise  appropriated  provided  the  minimum  price  was  not  over 
$2  50  per  acre. 

The  original  certificate,  issued  under  the  act  of  1840,  was  lost^  and 
on  proof  being  filed  in  this  office  of  such  loss,  a  certified  copy  of  it 
was  furnished  Mr.  Johnston  on  the  12th  May,  1353,  and  on  the  27th  of 
January,  1854,  a  certificate  was  attached  thereon,  making  the  copy 
receivable  in  lieu^of  the  lost  original. 

Mr.  Johnston,  in  August  last,  requested  this  office  to  instruct  the 
land  officers  at  Stillwater,  or  Minneapolis,  to  receive  his  certificate 
in  payment  '*for  any  half  section  of  the  public  land  situated  within 
the  former  military  reserve  at  Fort  Snelling" — **not  subject  to  pre- 
emption at  any  time  before  or  on  the  day  of  sale  of  such  lands  as  are 
advertised  for  sale  in  September  next;"  and  on  26th  August  he  was 
advised  by  telegraph  that  the  certificate  could  not  be  located  on  those 
lands,  for  the  reason  that  they  must  be  ofiered  at  public  sale,  under 
special  provision  of  law.  This'  request  Mr.  Johnston  repeated  in  a 
letter  to  Mr.  John  McKenny,  (herewith  submitted,)  and  was  again 
declined  by  letter  from  this  office  of  6th  October,  1854,  copy  enclosed. 

The  reason  for  refusing  to  instruct  the  land  officers  to  permit  this 
certificate  to  be  located  on  lands  within  the  former  Fort  Snelling  re- 
serve, before  those  lands  were  offered  at  public  sales,  as  requested  by 
Mr.  Johnston,  is  that  the  act  of  26th  August,  1852,  (laws  of  1852,  pp. 
36  and  37, )  directs  all  of  those  lands,  the  sale  of  which  is  authorized 
by  that  act,  **^o  be  scld  at  puUic  sate,  under  the  direction  of  the  Presi- 
dent of  the  United  States." 

This  direction  has  been  considered  so  pointed  and  positive  as  to 
exclude  these  lands  from  the  operation  of  the  pre-emption  and  town 
site  laws,  and,  in  fact,  so  far  as  the  sale  is  concerned,  from  the  opera- 
tion of  all  laws  of  prior  date,  and,  of  course,  from  the  claim  of  the 
children  of  Stephen  Johnston. 

The  will  of  Congress  on  this  subject  is  so  plainly  and  pointedly  ex- 
pressed that  there  can  be  no  doubt  on  the  subject,  and,  consequently, 
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there  is  no  room  for  construction  by  the  Executive,  the  lands  must 
**ft6  8M  at  public  «a?e.'' 
All  of  which  is  most  respectfully  submitted. 

JOHN  WILSON,  Gommisaiorur. 
Hon.  R.  McClelland, 

Secretary  cf  tike  Interior. 


The  Secretary's  decision. 

Department  op  the  Interiob, 

January  10,  1855. 

Sir:  I  have  examined  the  question  submitted  in  your  letter  of  the 
29th  ultimo,  in  relation  to  the  application  of  Stephen  Johnston,  for  the 
issue  of  instructions  to  the  land  officers  at  Stillwater,  or  Minneopolis, 
to  receive  in  payment  for  a  certain  tract  of  land  within  the  former 
military  reserve  at  Fort  Snelling  a  certificate  issued  by  your  office, 
under  the  act  of  July  20,  1840,  for  the  relief  of  the*  children  of 
Stephen  Johnston,  deceased,  and  am  satisfied  that  the  views  expressed 
by  you  on  the  subject  are  correct.  Your  decision  in  the  case  is  there- 
fore affirmed,  and  the  papers  are  herewith  returned. 
Very  respectfully,  your  obedient  servant, 

R.  McClelland,  Secretary. 

The  Commissioner  of  the  General  Land  Office. 


The  Commissioner  to  S.  Johnston. 

General  Land  Office,  January  16,  1855. 

Sir:  Herewith  you  will  receive  a  copy  of  the  letter  dated  6th  in- 
stant from  the  Secretary  of  the  Interior,  affirming  the  decision  of  this- 
office  respecting  your  application  to  locate  on  Fort  Snelling  lands 
the  special  certificate  issued  underact  of  20th  July,  1840,  from  which, 
decision  you  appealed  to  the  department  on  25th  ultimo. 
Very  respectfully,  your  obedient  servant, 

JOHN  WILSON,  Commissioner.. 
Stephen  Johnston,  Esq.,  Piqua^  Ohio. 


The  Comrhissioner  to  Hon.  S.  P.  Chase. 

General  Land  Office,  February  16,  1855. 

Sir:  In  reply  to  your  inquiries  on  the  subject,  I  have  the  honor  to 
state  that  Stephen  Johnston,  esq.,  a  few  months  since  applied  to  this 
office  for  instructions  to  be  sent  to  the  land  officers  at  Stillwater,  or 
Minneapolis,  directing  them  to  receive  a  special  certificate,  issued 
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under  authority  of  an  act  of  Congress  for  the  relief  of  the  heirs  of 
Stephen  Johnston,  deceased,  in  payment  for  lands  within  the  limits  of 
the  Fort  Snelling  reservation,  in  Minnesota  Territory^ 

This  could  not  be  done  for  the  reason  that  the  act  of  26th  August, 
1852,  required  the  lands  within  that  reserve  to  be  sold  at  public  sde, 
and  such  entry  as  Mr.  Johnston  desired  to  make  would  have  violated 
that  law. 

Should  the  bill.  No.  688,  herewith  returned,  become  a  law,  it  will 
remove  all  difficulty  in  regard  to  these  lands  and  enable  Mr.  John- 
ston to  take  any  hcdf  section  of  them  subject  to  sale  and  not  settled 
upon,  or  claimed  by  pre-emption,  or  under  the  town  site  law  of  1844. 
With  great  respect, 

JOHN  WILSON,   Commissioner. 

Hon.  S.  P.  Chase,  Senate. 


The  Commissioner  to  Hon.  S.  P.  Chase. 

General  Land  Office,  February  17,  1855. 

Sib:  In  answer  to  your  oral  inquiry  of  this  morning  I  have  the 
honor  to  state  that  the  location  for  the  heirs  of  Stephen  Johnston, 
within  the  former  limits  of  the  military  reserve  at  Fort  Snelling,  can 
be  secured  to  them  by  the  accompanying  proviso,  to  come  in  at  the 
end  of  the  1st  section  of  House  bill  No.  668,  without  prejudice  to 
valid  pre-emption  claims  or  bonajide  actual  settlers,  and  would  there- 
fore seem  just  and  fair  to  all  parties. 
With  great  respect, 

JOHN  WILSON,   Commissioner. 

Hon.  S.  P.  Chase,  Senate. 


IN  THE  COURT  OF  CLAIMS. 

Stephen  Johnston  and  others  vs.  The  United  States. 

Testimony  of  Dr.  Thomas  T.  Mann,  for  the  United  States,  taken  b^ore 
Edmund  F.  Brown^  commissioner  for  the  District  of  Columbia. 

District  of  Columbia,  County  </  Washington^  ss: 

On  the  seventeenth  day  of  March,  A.  D.  eighteen  hundred  and 
fifty-nine,  personally  came  Doctor  Thomas  T.  Mann,  the  witness 
within  named,  and  after  having  been  first  sworn  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  the  questions  contained  in 
the  within  deposition  were  written  down  by  the  commissioner  and 
then  proposed  by  him  to  the  witness;  and  the  answers  thereto  were 
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'Written  down  by  the  commissioner  in  the  presence  of  the  witness, 
who  then  subscribed  the  deposition  in  the  presence  of  the  commis- 
sioner. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object. 

EDM-  P.  BROWN, 
Commissioner  of  the  Court  of  Claims. 

Pees  of  witness: 

Travel,  5  miles,  at  5  cents  per  mile • 1 0  25 

Attendance,  1  day,  at  $1  50  per  day • 1  50 

1  U 


Commissioner's  fees: 

Taking  testimony,  3  pages,  800  words,  at  20  cents  per  100*  •  •  $1  60 
Serving  subpoena,  50  cents;  5  miles  travel,  25  cents;  oath,  10 

cents 85 

For  assistance  to  deputy  solicitor  in  arranging  with  counsel 

and  witness • 3  00 


5  45 


The  deposition  of  Doctor  Thomas  T.  Mann,  taken  at  the  request  of 
John  D.  McPherson,  esq.,  deputy  solicitor  Court  of  Claims,  before 
Edmund  P.  Brown,  commissioner  for  the  District  of  Columbia,  to  be 
used  in  the  investigation  of  a  claim  against  the  United  States,  now 
pending  in  the  Court  of  Claims,  in  the  name  of  Stephen  Johnston 
and  others  vs.  United  States. 

Pirst  general  interrogatory  by  the  commissioner.  Please  to  -state 
yonr  name,  your  occupation,  your  age,  .your  place  of  residence  the 
past  year  ;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry ;  and  whether,  and  in  what  de- 
gree, you  are  related  to  the  claimant.  m 

Answer.  My  name  is  Thomas  T.  Mann ;  my  occupation,  none ;  my 
age  is  over  thirty-five  years  ;  my  residence  the  past  year,  George- 
town, D.  C.  ;  1  have  no  interest,  direct  nor  indirect,  in  the  claim 
which  is  the  subject  of  inquiry;  and  am  in  no  degree  related  to  the 
claimant. 

First  interrogatorj^  by  the  deputv  solicitor.  Have  you  knowledge  of 
certain  lands  in  Minnesota  described  as  follows,  viz :  East  half  of 
southeast  quarter  of  section  twenty-two,  township  twenty-nine  north,, 
of  range  number  twenty-four  west,  (29  N.,  24  W. ;)  fractional  lot  num- 
ber two  in  same  section ;  the  southwest  quarter  of  the  southwest 
quarter  of  section  twenty-three,  township  twenty-nine  north,  range 
twenty-four  west ;  fractional  lot  number  nine  in  the  last  named  sec- 
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tion ;  fractional  lot  number  ten  in  the  same  section ;  fractional  lot 
number  eleven  in  the  same  section  ;  and  fractional  lot  number  twelve 
in  the  same  section,  which  lands  are  situated  in  the  Minneapolis 
land  district  in  the  State  of  Minnesota  ;  and  if  so,  do  ^ou  recognize 
the  location  of  the  same  upon  the  plat  now  exhibited  to  you  ?  Are 
you  acquainted  with  the  value  of  said  lands,  and  if  so,  what  was  their 
value  on  the  18th  of  September,  1854  ?  State,  also,  the  means  and 
extent  of  your  information  upon  this  subject ;  what  was  the  value  of 
said  lands  in  1853,  and  in  1855  and  what  is  now  their  value. 

Answer.  I  have  knowledge  of  said  lands  and  recognize  them  on  the 
plat  now  exhibited  to  me,  purporting  to  be  oflBcial. — (See  original  for 
plat  marked  Exhibit  A.)  I  have  a  general  knowledge  of  the  value 
of  those  lands,  comparatively  speaking,  and  believe  that  their  aver- 
age value  on  the  18th  of  September,  1854,  was  three  hundred  dollars 
per  acre  ;  in  1853,  three  hundred  dollars  per  acre  ;  in  1855,  four 
hundred  dollars  per  acre  ;  and  in  1859,  one  thousand  dollars  per  acre, 
without  improvements ;  and  if  the  said  lands  embraced  all  the  ad- 
vantages of  the  water-line  of  the  river,  to  the  extent  of  said  tract, 
it  would  at  least  double  the  above  value  for  1869. 

Second  general  interrogatory  by  the  'commissioner.  Do  you  know 
of  any  other  matter  relative  to  the  claim  in  question  ?  If  you  do, 
state  it. 

Answer.  Nothing  at  all. 

T.  T.  MANN. 

Sworn  to  and  subscribed  before  me  this  17th  day  of  March,  1859. 

EDM.  F.  BROWN,  Commissioner. 

General  Land  Office,  March  4,  1859. 

Sir:  Agreably  to  the  request  made  in  your  letter  of  February  28, 
I  send  enclosed  herewith  the  sketch  or  map  of  certain  tracts  of  land 
in  Fort  Snelling  reserve,  as  described  in  your  letter. 
I  am,  very  respecfuUy,  your  obedient  servant, 

THOS.  A.  HENDRIOK,  Oommissioner. 
Joseph  McPherson,  Esq., 

Office  of  Solicitor  of  Court  of  Claims^  Washington^  D.  C. 


IN  THE  COURT  OP  CLAUCS. 


Stephen  Johntson  et  al.  vs.  The  Untted  States. 

PETmONERS'  BRIEF. 

The  petitioners  state  that  their  ancestor,  Stephen'Johnston,  was,  in 
.August,  1812,  in  the  employ  of  the  government  of  the  United  States, 
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and  undertook  to  carry  an  express  for  the  relief  of  Fort  Wayne,  then 
besieged,  in  which  undertaking  he  was  killed  by  the  Pottawatomie 
Indians.  That  in  October,  1826,  these  Indians  made  a  treaty  with 
the  United  States,  in  which,  by  way  of  reparation  to  the  heirs  of  their 
ancestor,  they  granted  to  your  petitioners  one  half  section  of  land, 
amounting  to  three  hundred  and  twenty  acres.  That  the  half  section 
of  land  so  granted  was  to  be  located  under  the  direction  of  the  Presi* 
dent  of  the  United  States.  That  under  the  treaty  the  government 
acquired  a  large  and  very  valuable  tract  of  land,  out  of  which  the 
selection  for  your  petitioners  was  to  be  made.  That  a  selection  was 
accordingly  made,  and  that  at  the  time  your  petitioners  were  minors, 
and  resided  at  a  distance  from  the  land  in  question.  They  state, 
further,  that  in  this  condition  of  aflFairs  their  interests  were  entirely 
disregarded,  and  a  track  was  selected  and  set  apart  to  them  deficient 
in  quantity  and  inferior  in  quality. 

Considering  themselves  aggrieved  by  this  treatment,  they  came  to 
Congress  for  redress,  and  on  the  20th  of  July,  1840,  an  act  was  passed 
for  their  relief. — (Record,  pp.  4  and  5.)  By  this  act  the  President, 
upon  being  satisfied  that  they  had  relinquished  the  land  selected  for 
them,  was  directed  to  issue  to  the  petitioners  **a  certificate,  receivable 
in  payment  at  any  land  office  of  the  United  States,  for  any  half  sec- 
tion not  subject  to  pre-emption." 

The  relinquishment  was  made  and  a  certificate  issued. — (Record, 
p.  5.)  This  (that  is,  the  relinquishment)  was  made  under  the  belief 
that  under  the  certificate,  and  the  official  construction  of  it  at  the  time, 
they  would  acquire  something  of  greater  value  than  that  which  they 
had  relinquished  ;  in  other  words,  that  by  its  terms  it  would  be  re- 
ceived in  payment  *'  at  any  land  office  for  any  half  section  not  subject 
to  pre-emption." 

Acting  upon  this  belief,  they  made  a  selection  in  the  **  Wyandotte 
reserve,"  and  tendered  their  certificate  in  payment*  It  was  rejected 
under  a  decision  of  the  Attorney  General,  and  the  petitioners  again 
applying  to  Congress,  on  the  3d  dav  of  March,  1847,  a  joint  resolution 
was  passed,  directing  the  Commissioner  of  the  General  Land  Office  to 
cause  the  register  and  receiver  at  Upper  Sandusky  (the  land  office  of 
the  reserve)  to  receive  the  petitioners'  certificate  in  payment  for  any 
half  section  in  the  **  Wyandotte  reserve,"  Ac. — (Record,  p.  7.)  Dur- 
ing the  tardy  process  of  legislation  the  Wyandotte  lands  were  brought 
into  market  (including  those  selected  by  petitioners)  and  sold  without 
regard  to  the  petitioners'  rights.  In  the  meantime  their  certificate 
having  been  lost  or  mislaid  in  the  files  of  Congress,  another  was  issued 
to  them. — (Record,  p.  8.) 

Again,  on  the  18th  day  of  September,  1854,  petitioners  made  a 
selection  of  a  half  section  of  land  in  the  former  military  reserve  at 
Fort  Snelling,  and  applied  to  the  Commissioner  of  the  General  Land 
Office  for  instructions  to  the  lan^  officers  having  charge  of  that  reserve 
to  receive  their  certificate  in  payment  for  that  selection,  which  was 
refused,  and  they  were  thereby  denied  a  confirmation  of  said  selection 
under  their  certificate. 

The  petitioners  state  that,  by  these  several  refusals,  they  have  been 
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deprived  of  all  advaiit«^e  under  their  certificate  ;  that  there  are  now 
no  lands  npon  which,  under  the  decisions  of  the  Land  Office,  they  can 
locate  their  certificate  so  as  to  be  at  all  indemnified  for  the  lands  to 
which  they  were  entitled  nnder  the  treaty  with  said  Indians.  That 
they  believe  these  several  refusals  and  decisions  to  be  in  violation  of 
their  rights  and  contrary  to  law,  and  they  ask  at  the  hands  of  the 
court  to  be  paid  in  money  what  by  their  proof  they  show  to  have  been 
the  value  of  the  land  which  has  been  illegally  and  wrongfully  refused 
to  them  by  the  government  officers. 

FOINTB  FOB  PETmONEBS. 

1.  The  grant  was  made  to  the  petitioners  by  the  Pottawatomie  In- 
dians under  peculiar  circumstances.  It  was  to  them  as  the  children 
of  a  person  who  had  been  killed  by  these  very  Indians.  The  petition 
details  the  manner  of  their  ancestor's  death,  and  its  allegations,  in 
that  regard,  are  not  denied  or  disproved. — (Record,  p.  3.)  Under 
the  treaty  containing  this  grant,  the  treaty  with  the  Pottawatomie 
Indians,  16th  October,  1826,  the  United  States  agreed  to  grant  to  the 
said  petitioners  the  quantity  of  land  therein  designated  by  the  Indians. 
This,  in  fact,  was  a  grant,  and  vested  a  perfect  title  in  petitioners.  A 
large  tract  of  most  desirable  country  was  acquired  by  the  United  States 
under  the  treaty,  encumbered  with  this  among  other  grants.  The 
government  had  undertaken  to  carry  out  the  intention  of  the  Indians 
with  regard  to  these  petitioners,  and  there  was  every  consideration 
moving  them  to  the  most  tender  regard  for  their  interests.  The 
selection  made  for  them  was  in  entire  disregard  of  the  undertakings. — 
(See  Record,  p.  4;  Mr.  Wick's  Report;  also,  Mr.  Marris's  R-eport, 
Record,  pp.  6  and  T  ;  also,  United  States  vs.  Brooks,  10  H.,  442 ;  and 
Wilcox  V8.  Jackson,  13th  Peters,  576.) 

2.  This  act  was  passed  July  20, 1840.  It  was  then  too  late  to  make 
another  selection  for  petitioners  from  the  ceded  lands,  for  the  govern- 
ment had  parted  with  its  title  to  these  lands ;  but  it  was  enacted  that, 
if  the  petitioners  would  relinquish  the  location  already  made  for  them, 
a  certificate  should  issue  to  them,  which  certificate  should  be  receivable 
in  payment  at  any  land  office  in  the  United  States  for  *  *  any  half  section 
not  subject  to  pre-emption." — (Record,  p.  5.)  The  grant  to  the  peti- 
tioners was  one  of  the  provisions  of  the  treaty  ;  their  title  to  it  had 
been  perfected;  no  patent  was  required  to  vest  the  title  in  petitioners, 
because  it  was  an  express  grant,  and  upon  the  relinquishment  made 
to  the  government  under  the  act  of  1840,  they,  in  fact,  conveyed  to 
the  government  the  lands  taken  by  them  under  that  grant.  This  relin- 
quishment was  made  upon  the  faith  not  only  of  the  express  provisions 
of  the  act  of  1840,  but  also  of  the  official  interpretation  of  that  act,  to 
the  eflTect  that,  with  the  certificate  issued  to  them,  they  should  be 
enabled  to  enter  other  and  more  valuable  lands. — (Record,  p.  6, 
Wilcox  V8.  Jackson,  13  Peters,  498.) 

3.  The  certificate  was  to  be  receivable  in  payment  for  any  half  sec- 
tion ^^not  subject  topre-emptwnJ^     TUis  is  the  language  of  the  act  and 
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the  certificate  itself.  What  is  there  meant  by  these  words  is  to  be 
ascertained  only  from  the  laws  of  the  United  States,  by  which  the 
right  to  pre-emption  is  created.  In  this  certificate  they  are  to  control 
by  what  they  meant  at  the  time  of  the  passage  of  the  act  under  which 
the  certificate  was  issned ;  that  is  to  say,  in  July,  1840.  Down  to 
1841  it  is  evident  that  '^pre-emfMon^^  or,  in  other  words,  the  right  to 
priority  of  purchase,,  was  restricted  to  such  persons  as  had  actually 
settled  upon  and  were  cultivating  the  public  lands.  By  more  recent 
legislation  the  right  to  pre-emption  is  one  that  can  be  acquired  subse- 
quently to  the  act  creating  it;  so  that  when  the  act  of  1840  was  passed, 
the  words  ^^ not  subject  to  pre-emption?'  were  meant  to  protect  the  actual 
settler,  and  not  to  limit  or  restrict  the  rights  of  the  petitioners. — 
(4  Stat.,  420  ;  4  Stat.,  496;  4  Stat.,  603;  4  Stat.,  420;  4  Stat.,  496;  4 
Stat.,  603  ;  4  Stat.,  663  ;  4  Stat.,  678  ;  5  Stat..  251 ;  5  Stat.,  382;  6 
Stat.,  455.) 

4.  The  language  of  the  certificate  is  peculiar;  it  was  to  be  ^^re- 
ceivable in  payment  for  any  half  section  ;"  it  does  not  give  merely  a 
right  to  enter  lands,  as  all  other  special  certificates  or  warrants  do,  nor 
is  it  limited,  as  such  certificates  and  warrants  are,  to  lands  subject  to 
private  entry,  but  it  is  made  an  absolute  payment  at  any  land  office  for 
the  quantity  of  land  specified.  The  petitioners  have  a  right  to  suppose 
that  the  special  character  of  the  legislation  in  their  behalf  grew  out  of 
the  peculiar  character  of  their  case,  and  was  made  for  the  purpose  of 
satisfying  tbeir  just  rights  and  demands. 

For  the  interpretation  of  the  language  of  the  law  relating  to  land 
grants,  see  Chatard  vs.  Pope,  12  Wheaton,  586  ;  and  for  various  pri- 
vate laws,  6  Statutes  at  Large,  pages  237,  242,  269,  361,  374,  270, 
385,  246,  254,  236,  816,  385,  443,  258,  285,  313,  329,  353,  343,  374, 
380,  525,  530,  556,  557. 

5.  With  their  certificate,  such  as  it  has  been  shown  to  be,  and  to 
obtain  which  they  had  relinquished  valuable  lands  already  belonging 
to  them,  the  petitioners  having  selected  from  the  **  Wyandotte  reserve" 
a  half  section  of  land,  offered  their  certificate  in  payment.  It  was 
refused.    This  refusal  was  in  open  violation  of  their  rights. 

1.  The  relinquishment  made  by 'them  was  based  upon  the  official 
decision  that  the  certificate  to  be  issued  to  them  would  be  received  in 
payment  for  any  lands  *'not  subject  to  pre-emption,"  in  which  terms 
would  be  included  the  alternate  sections  along  the  line  of  the  Maumee 
canal. — (Record,  5.)  These  alternate  sections  had  been  reserved  from 
sale,  withdrawn  from  market,  and  were  not  subject  to  pre-emption. — 
(5  Stat.,  261 ;  5  Stat.,  455.) 

2.  The  lands  in  the  '^Wyandotte  reserve"  were  in  the  same  condi* 
tion  by  the  same  special  legislation. — (5  Stat.,  455;  5  Stat.,  624.)  The 
words  **not  subject  to  pre-emption"  had  been  officially  interpreted, 
and  the  relinquishment  required  by  the  act  of  1840  made  upon  the 
faith  of  that  interpretation. — (Record,  5.)  It  is  no  answer  to  this 
claim  to  say  that  the  * 'Wyandotte  reserve"  lands  could  not  be  subject 
to  pre-emption,  for  neither  could  the  alternate  sections  on  the  line 
of  the  canal,  and  yet  they  had  been  decided  to  be  within  the  meaning 
of  the  act  of  July  20,  1840. 
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3.  And  if  any  farther  argument  be  needed  on  this  point,  it  is  afforded 
by  the  action  of  Congress  itself.     The  resolutions  of  March  3,  1847, 

9  Stat.,  708,  (Record,  7,)  were  passed  to  meet  this  very  contingency. 
The  whole  matter  was  before  Congress,  and  they  ordered  the  Com- 
missioner of  the  General  Land  Office  to  cause  the  register  and  receiver 
at  Sandusky,  the  land  office  of  this  reserve,  to  receive  this  certificate. 
It.  was  too  late  to  work  the  benefit  intended  to  these  petitioners.  But 
is  this  legislation  to  go  for  nothing ?  Does  it  mean  nothing?  Has  it 
no  weight  as  an  interpretation  of  this  certificate,  the  creation  of  their 
own  legislation  ? 

4.  This  legislative  interpretation  sustains  the  petitioners  in  the 
ground  taken  by  them  with  regard  to  their  certificate,  to  wit :  that 
they  may  use  it  at  any  land  office  for  any  half  section  of  land,  so  long 
as  in  so  doing  they  do  not  interfere  with  any  rights  actually  acquired 
by  settlement  and  cultivation. — (See  Record,  p.  9.) 

6.  Driven  from  the  *  *  Wyandotte  reserve, ' '  petitioners  made  another 
selection  from  among  the  lands  in  the  '^Fort  Snelling  reserve, '^  ten- 
dered their  certificate,  and  were  again  refused.  In  the  meantime  they 
had  gotten  another  official  interpretation  of  their  certificate. — (See 
Record,  p.  9.)  To  this  last  official  interpretation  they  literally  con- 
formed, making  their  selection  in  a  compact  body  by  legal  subdivisions, 
the  sale  of  which  was  authorized  by  law,  which  was  not  settled  or 
improved,  the  minimum  price  of  which  was  $1  25,  and  which  was  not 
reserved  from  sale. 

By  the  acts  of  August  26,  1852,  and  April  12,  1854,  these  lands 
were  to  be  sold,  as  were  other  public  lands  of  the  United  States.  The 
Commissioner  finds  **  special  provisions  in  these  laws,"  by  which  the 
petitioners  are  excluded  from  these  lands,  in  this,  that  they  must  be  sold 
at  public  sale,  and  are  not  subject  to  pre-emption. — (Record,  11.)  This 
decision  is  in  conflict  with  his  decision  of  February  28,  1853,  (Record, 
9,)  and  amounts  to  this  :  the  heirs  of  Stephen  Johnston  can  take  ho 
lands  until  they  have  first  been  offered  at  **  public  sale  ;''  in  other 
words,  their  certificate,  with  all  the  sanctions  of  special  enactment  and 
official  interpretation,  is  only  good  for  such  refuse  lands  as  may  remain 
undisposed  of  at  public  sale.  Had  Congress  meant  this,  why  did  they 
not  use  the  words  necessary  to  convey  that  meaning ;  they  were 
familiar  and  well  understood. — (Chatard  V84  Pope;  12  Wheaton,  586  ; 

10  Stat,  36  ;  10  Stat.,  274  ;  10  Stat,  627.) 

7.  The  act  of  1840  was  a  contract  on  the  part  of  the  government  to 
convey  to  the  petitioners  a  half  section  of  land.  The  consideration 
was  the  relinquishment  on  their  part  of  the  claim  to  lands  already 
granted  to  them.  On  their  part  the  contract  has  been  performed,  and 
the  government  has  taken  the  relinquished  lands.  The  government 
has  refused  to  convey  to  these  petitioners  the  land  designated  by  the 
act  of  July,  1840,  and  has  restricted  the  operation  of  that  law  to  lands 
subject  to  private  entry.  This  is  a  breach  of  the  contract  to  convey. 
By  the  official  interpretation  of  the  certificate  issued  to  petitioners, 
and  by  the  legislation  subsequent  to  the  act  of  1840,  and  by  the  ope- 
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ration  of  other  cauBes,  t.  e.,  the  acts  of  the  government,  it  is  now  out 
of  the  power  of  government  to  make  the  conveyance  which  by  their 
contract  they  agreed  to  make.  In  this  conrt,  when  a  petition  is  pre- 
sented, the  United  States  occupy  the  position  of  an  ordinary  defendant 
in  a  suit  at  law. — (Todd  V8.  The  United  States,  Dev.,  0.  C,  129.) 
This,  then,  becomes  the  case  of  a  breach  of  contract  on  the  part  of  a 
vendor,  by  a  failure  on  his  part  to  make  conveyance  in  accordance 
with  his  agreement. — (Lytle  V8,  The  State  of  Arkansas,  9  Howard, 
333;  2  Parsons  on  Contracts,  18,  n.  ft;  1  Mass.,  356;  Charles  Biver 
Brieve  w.  Warren  Bridge  e^aZ.;  Judge  Story's  opinion,  11  Peters, 
696,  &c.) 

8.  There  can  be  no  principle  better  settled  than  that  **  when  the 
common  law  gives  a  right,  or  prohibits  an  injury,  it  also  gives  a  remedy 
by  action,"  and  *  *  that  every  injury  imports  a  damage."  The  rule  is, 
growing  out  of  the  well  settled  doctrine,  that  damages  are  given  as 
compensation  for  the  injury  received;  that  such  damages  should  be 
precisely  commensurate  with  that  injury,  neither  more  nor  less. 

The  measure  of  damages  has  come  of  late  years  to  be  the  subject  of 
established  rules,  the  great  principle  underlying  them  being,  that  for 
any  invasion  of  right  there  is  a  remedy,  that  remedy  being  compensa- 
tion. In  this  case  the  government  having  failed  to  convey  as  they 
contracted  to  do,  and  having  placed  themselves  in  such  a  position  that 
they  cannot  now  convey,  the  petitioners  are  entitled  to  have,  by  way 
of  damages,  the  value  of  the  lands  for  which  they  oflfered  their  certifi- 
cate, and  for  which  it  was  refused  in  paiyment. — (Hopkins  vs,  Lee, 
6  Wheaton,  109 ;  Baldwin  vs.  Munn,  2  Wend.,  399 ;  Patrick  vs. 
^Marshal,  2  Bibb,  40 ;  Fisher's  Heirs  vs.  Kay,  2  Bibb,  434;  Newson, 
vs.  Harris,  Dudley's  Georgia  Reports,  180;  Sedgwick  on  the  Measure 
of  Damages,  188,  &c.) 

The  petitioners  have  taken  testimony  as  to  the  value  of  the  lands, 
and  refer  to  Defrees'  deposition,  Record,  p.  46  ;  Secomb's,  Record,  p. 
82;  A.  C.  Smith's,  Record,  p.  22;  Emerson's,  Record,  p.  26;  Noah's, 
Record,  p.  37;  Erwin's,  Record,  p.  42;  Letter  of  Defrees,  Record,  p. 
60;  and  to  the  deposition  of  Doctor  Thomas  T.  Mann,  taken  by  the 
United  States,  Record,  p.  71. 

W.  B.  WEBB, 

For  Fetitioners. 


m  THE  COURT  OF  CLAIMS. 

Stephen  Johnston  and  others  vs.  The  United  States. 

SOLICITOR'S  BRIEF. 

Claim  for  not  permitting  the  petitioners  to  en£er  certain  lands  tvUh  a 

certificate  issued  by  avihority  of  Congress. 

MATERIAL  AVERMENTS  IN  THE  PETITION. 

1.  That  Congress,  on  the  20th  of  July,  1840,  passed  a  law  authorizing 
the  petitioner  to  surrender  certain  lands  in  Indiana,  and  to  receive  **  a 


44  STEPHEN  JOHNSTON  AND  OTHBBS. 

certificate  receivable  in  payment  at  any  land  ofiice  in  the  United  States 
for  any  half  section  not  subject  to  pre-emption. — (6  U.  S.  L.,  812.) 

Said  act  was  to  continue  in  force  *  *  until  the  fourth  of  March,  1843, 
and  no  longer." 

2.  That  the  petitioner  surrendered  said  lands,  and  received  a  certifi- 
cate in  couformity  with  the  said  act,  on  the  25th  of  February,  1841. 

3.  That  the  petitioner,  in  1854,  presented  the  said  certificate  at 
the  Minneapolis  land  office  in  Minnesota,  and  desired  to  be  permitted 
to  locate  the  same  on  a  certain  half  section  of  the  Fort  Snelling  re- 
serve, which  W€t6  refused,  both  there  and  at  the  General  Land  Office. 

4.  That  the  said  land  selected  is  of  great  value,  and  they  pray  to 
be  allowed  the  value  thereof. 

5.  That  when  the  Wyandotte  lands  were  sold,  the  petitioners  bid 
some  twenty-five  dollars  per  acre  for  a  half  section,  and  offered  the 
certificate  in  payment,  which  was  refused. 

MATERIAL  FACTS  AS  UNDBRSrOOD  BT  THB  SOLICITOR. 

First.  That  in  1840  a  law  was  passed,  as  set  out  in  the  plaintiffs' 
petition,  authorizing  them  to  relinquish  a  certain  half  section  of  land 
received  under  an  Indian  treaty,  and  to  receive  a  certificate  author- 
izing the  location  of  the  same  upon  only  unsold  land  belonging  to  the 
United  States  not  subject  to  pre-emption.  This  law  was  limited  in 
duration  to  the  4th  of  March,  1843. 

Second*  That  they  made  the  surrender  of  said  half  section  of  land 
to  the  United  States,  and  received  in  lieu  thereof  a  certificate  from 
the  General  Land  Office,  according  to  the  terms  of  the  said  act,  on 
the  25th  of  February,  1841,  which  certificate  was  lost,  and  renewed^ 
on  2Tth  of  January,  1854. 

a.  The  government  offered  certain  Wyandotte  lands  for  sale  about 
1847,  and  the  plaintiffs  bid  in  a  half  section  thereof  at  about  $25  per 
acre,  and  offered  their  certificate  in  payment,  which  was  refused,  and 
money  was  demanded,  and,  not  being  paid,  the  land  was  sold  to  others. 

Third.  That  on  the  26th  of  August,  1852,  Congress  authorized  the 
survey  of  the  military  reserve  at  Fort  Snelling,  and  the  establishing 
certain  boundaries,  and  requiring  the  Commissioner  of  the  General 
Land  Office  to  cause  what  should  be  left  out  of  the  reserve  to  be  sur- 
veyed and  **  to  be  sold  at  pifhlic  sale  under  the  direction  of  the  Presi- 
dent of  the  United  States."— (10  U.  S.  L.,  36,  37.) 

Fourth.  That  on  the  14th  of  August,  1854,  the  plaintiffs  applied  to 
enter  one  half  section  of  the  land  thus  ordered  to  be  sold  and  surveyed, 
which  was  refused  at  the  local  and  General  Land  Office,  because  the 
law  required  the  same  to  be  sold  at  public  sale. 

Fifth.  Thaton  the2dof  March,  1855,  Congress  passed  an  act  amend- 
ing the  act  of  1852,  authorizing  the  sale  of  said  land  in  the  same 
manner  as  other  lands,  and  subject  to  pre-emptions  for  three  months. 
(10  U.  S.  L.,  627.) 

Sixth.  That  under  this  law  the  lands  referred  to  were  sold  and  dis- 
posed of,  not  having  been  applied  for  by  the  plaintiffs  under  said  cer- 
tificate, after  the  passage  of  said  law  and  before  they  were  purchased 
by  other  applicants. 
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LEGAL  PBOPOSrnONS. 

First.  By  the  act  of  July  20,  1840,  the  plaintiff  a  could  not  enter  land 
under  the  certificate  authorized  thtrebyy  after  the  ith  of  March^  1843. 

The  second  section  expressly  limits  the  lifetime  of  the  act  to  the 
fourth  of  March,  1843.     The  words  are  : 

^*  Sec.  2.  That  this  act  shall  continue  in  force  and  have  effect  until 
the  4th  day  of  March,  1843,  and  no  longer.'' 

It  is  clear  that  Congress  did  not  wish  to  continue  this  matter  open 
later  than  1843.  When  the  act  expired  it  was  dead  for  all  purposes 
expressed  in  it.  The  power  which  it  authorized  the  plaintiffs  to  ex* 
ercise  during  its  existence  could  not  be  exercised  afterwards.  The 
certificate  as  well  as  the  act  ceased  to  have  effect  after  that  time.  If 
Congress  had  designed  no  limit  to  the  period  within  which  the  sur- 
render was  to  be  made  and  the  certificate  be  obtained,  they  would  have 
said  so  instead  of  declaring  the  whole  act  at  an  end.  The  act  conferred 
a  power,  but  limited  its  exercise  to  a  specified  period.  If  any  portion 
of  the  power  extended  beyond  1843,  then  the  whole  did  so,  and  the 
surrender  and  procurement  of  the  certificate  could  have  been  made 
after  the  4th  of  March,  1843.  Such  a  construction  cannot  be  sustained. 
It  follows  that  in  1854  this  certificate  could  not  have  been  legally 
located  anywhere. 

Second.  The  certificate  coM  only  he  located  on  land  which  had  been 
surveyed. 

Until  the  land  was  surveyed  there  could  be  no  half  section  upon 
which  the  certificate  could  be  located.  There  is  no  law  authorizing 
the  public  lands  to  be  brought  into  market  before  they  are  surveyed. 
Those  to  which  pre-emptors  may  be  entitled  to  enter  cannot  be  ascer- 
tained and  designated  before  the  survey.  No  patent  can  be  issued  for 
unsurveyed  land.  They  could  not  be  described  without  the  survey, 
and  before  survey  the  land  officers  could  not  exercise  any  acts  over 
them. 

Third.  The  location  authorized  by  the  act  of  1840  and  certificate  was 
limited  to  lands  then  open  to  sale  at  a  land  (^ffice. 

There  is  nothing  in  the  act  that  tends  to  show  that  lands  subsequently 
brought  into  market  were  to  be  subject  to  location  by  this  certificate. 
The  act  speaks  in  the  present,  and  not  future,  tense.  Congress  con- 
sented to  allow  the  plaintiffs  to  select  from  the  lands  then  in  market 
not  subject  to  pre-emption.  But  they  did  not  promise  them  that  they 
might,  in  all  future  time,  select  such  as  might  be  surveyed  and  not 
subject  to  pre-emption.  This  construction  would  give  them  a  right  to 
enter  gold  and  other  mineral  lands,  and  the  grounds  whereon  the  Capitol 
and  our  forts  stand  and  navy  yards  are  located,  provided  the  ground 
was  authorized  to  be  sold.  It  would  put  all  our  lands  owned  by  the 
United  States  in  a  situation  to  be  taken  on  a  certificate  only  intended 
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to  permit  the  parties  to  select  from  the  unsold  lands  in  market  sncb  as 
best  suited  them.  It  follows  that  the  lands  surveyed  and  brought  into 
market  in  1854  were  not  subject  to  location  under  this  certificate. 

FouBTH.  The  ad  and  certificate  did  not  authorize  the  location  on  lands 
not  subject  to  entry  at  private  sale  at  the  land  o^ices. 

The  land  laws  do  not  permit  private  sales  until — 

1.  After  land  has  been  surveyed. 

2.  Not  before  it  has  been  oiTered  at  public  sale. 

P  3.  Nor  do  they  authorize  sales  of  land  purchased  or  reserved  by  the 
government  for  particular  use. 

4.  They  do  not  authorize  the  sale  of  mineral  lands.  - 

When  the  plaintiffs  proceeded  to  make  a  location  of  their  certificate, 
these  four  descriptions  of  land  were  not  open  to  them  under  the  general 
law  of  the  land.  The  Port  Snelling  reservation  was  not  open  for  sale 
until  after  it  was  surveyed  under  the  act  of  1852,  and  it  was  then  re- 
quired to  be  sold  at  public  sale.  Congress  having  thus  made  special 
provisions  concerning  this  reservation,  and  having  pointed  out  a  par- 
ticular mode  ot  sale,  it  could  be  sold  in  no  other  manner.  The  Land 
OflSce  could  not  make  any  other  disposition  of  it  than  the  one  directed 
by  Congress,  without  violating  law.  Had  that  oflSce  attempted  to  con- 
fer a  title  upon  the  plaintifi*8  contrary  to  law,  such  title  would  have 
been  a  nullity,  and  of  no  possible  value.  Other  parties  could  have 
acquired  a  valid  title  notwithstanding  their  location.  The  Land  Office 
performed  its  duty  in  refusing  the  proposed  location. 

After  the  act  of  1855  was  passed  authorizing  pre-emptions  and  pri- 
vate sales  of  land  at  Fort  Snelling,  the  plaintifis  did  not  apply  to  the 
Land  OflSce  to  locate  their  certificate  thereon.  Consequently  they 
cannot  complain  that  others  became  the  purchasers  of  all  the  lands 
there. 

Fifth.  The  'plaintiffs  acquired  no  rights  to  land  in  the  Wyandotte 
reservation. 

The  Wyandotte  lands  were  not  open  to  entry  at  the  time  the  plain- 
tiflfs  sought  to  locate  their  certificate  upon  them.  In  the  first  instance, 
they  appear  not  to  have  been  surveyed.  But  when  they  were  sur- 
veyed, the  law  required  them  to  be  offered  at  public  sale,  and  they 
were  offered  and  actually  sold  at  about  $25  per  acre.  The  plaintiffs 
purchased  some  of  the  lands,  and  offered  their  certificate  in  payment, 
instead  of  money.  The  Land  OflSce  was  not  authorized  to  receive  it 
as  money.  The  law  required  it  to  sell  for  money,  and  pay  it  into  the 
Treasury.  The  plaintiffs'  certificate  did  not  represent  the  $8, 000  for 
which  the  half  section  sold.  If  the  Land  OflSce  had  received  the  cer- 
tificate, instead  of  money,  the  transaction  would  not  have  been  legal, 
and  no  title  would  have  vested  in  the  plaintiffs. 

Congress,  in  passing  the  law  authorizing  the  issuing  the  certificate 
in  question,  did  not  intend  to  change  the  general  land  laws  so  as  to 
dispense  with  offering  all  public  lands  at  public  sale  for  money.  After 
they  had  thus  been  offered,  they  designed  to  permit  the  plaintiffs  to 
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select  from  what  might  remain,  provided  they  should  not  interfere 
with  pre-emptors.  The  law  was  passed  to  enable  them  to  get  rid  of 
valueless  land,  and  to  acquire  such  as  would  not  command  more  than 
a  dollar  and  a  quarter  per  acre. 

It  could  not  have  been  the  intention  of  Congress  to  confer  upon  them 
the  power  to  interfere  with  the  regular  mode  of  doing  business  at  the 
Land  Office,  so  as  to  enable  them  to  obtain  lands  worth  from  twenty- 
five  to  eight  hundred  dollars  oer  acre,  in  lieu  of  worthless  lands  which 
they  gave  the  government.  There  was  no  reason  why  Congress  should 
confer  such  advantages  upon  the  plaintiffs.  They  had  no  claims  upon 
the  government  at  all.  They  asked  a  simple  favor,  which  was  granted, 
and  now  they  seek  to  make  that  the  means  of  taking  from  the  govern- 
ment something  like  a  quarter  of  a  million  of  dollars.  Such  was  not 
the  intention  of  Congress,  nor  can  the  law  bear  a  construction  which 
will  lead  to  such  consequences.  All  that  was  intended  was  to  enable 
the  plaintiffs  to  obtain  such  lands  as  the  government  was  selling  at 
a  dollar  and  a  quarter  per  acre.  This  is  all  that  they  were  ever  en- 
titled to. 

R.  H.  GILLET,  Solicitor. 

Dated  February  22,  18G0. 


IN  THE  COUBT  OF  CLAiaiS. 

June  11,  A.  D.  1860. 

8tephen  Johnston  et  al.  va.  The  UNrrED  States. 
SoARBimoH,  J.,  delivered  the  opinion  of  the  court. 

The  Pottawatomie  tribe  of  Indians,  by  a  treaty  between  them  and 
the  United  States  bearing  date  the  16th  day  of  October,  A.  D.  1826, 
ceded  to  the  United  States  certain  lands  mentioned  and  described  in 
the  first  article  thereof.  By  the  sixth  article  the  United  States  agreed 
to  grant  to  each  of  the  persons  named  in  the  schedule  annexed  to  the 
treaty  the  quantity  of  land  therein  stipulated  to  be  granted ;  but  it 
was  provided  that  the  land  so  granted  should  never  be  conveyed  by 
either  of  the  said  persons  or  their  heirs  without  the  oonsent  of  the 
President  of  the  United  States.  Among  the  grants  mentioned  in  the 
schedule  was  the  following  :  ^^To  the  children  of  Stephen  Johnston, 
killed  by  the  Pottawatomie  Indians,  one  half  section  of  land,  to  be 
located  under  the  direction  of  the  President  ot  the  United  States.'' 

In  pursuance  of  the  treaty,  a  half  section  of  land  ^as  selected  and 
located,  under  the  direction  of  the  President  of  the  United  States,  for 
the  children  of  Stephen  Johnston  ;  but  they  being  dissatisfied  there- 
with, at  their  instance  Congress  passed  the  following  act : 

**  That  upon  the  President  being  satisfied  that  the  claim  of  the  chil- 
dren of  Stephen  Johnston,  named  in  the  treaty  made  with  the  Potta- 
-watomie  tribe  of  Indians  near  the  mouth  of  the  Mississinnewa,  upon 
the  Wabash,  in  the  State  of  Indiana,  on  the  sixteenth  day  of  October, 
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in  the  year  one  thousand  eight  hundred  and  twenty^ix,  to  a  certain 
half  section  of  land  in  and  by  said  treaty  granted  to  them,  the  chil- 
dren of  said  Stephen  Johnston,  has  been  or  may  have  been  relin- 
quished to  the  United  States,  or  that  the  same  never  has  been  selected 
ibr  and  accepted  by  them,  he,  the  said  President,  is  requested  to  cause 
the  Commissioner  of  the  General  Land  Offioe  to  issue  to  the  children 
of  the  said  Stephen  Johnston  by  their  names,  Stephen  Johnston  and 
Elizabeth  Johnston,  or  to  their  heirs,  a  certificate  receivable  in  pay- 
ment at  any  land  office  in  the  United  States  for  any  half  section  of 
land  not  subject  to  pre-emption." 

§  2.  '^  That  this  act  shall  continue  in  force  and  have  effect  until  the 
fourth  day  of  March,  in  the  year  one  thousand  eight  hundred  and 
torty-three,  and  no  longer." — (6  Stat,  at  L.,  p.  812,  ch.  96.) 

Under  this  act  of  Congress  the  Commissioner  of  the  General  Land 
Office  issued  a  certificate  bearing  date  the  25th  day  of  February,  A.  D. 
1841,  of  ^hich,  omitting  the  caption  and  conclusion,  the  following  is 
a  copy : 

^'  Whereas  it  has  been  made  to  appear  to  the  satisfaction  o^the 
President  of  the  United  States,  in  virtue  of  the  provisions  of  the  act 
above  quoted,  that  the  claim  of  the  children  of  Stephen  Johnston, 
deceased,  named  in  the  treaty  with  the  Pottawatomie  tribe  of  Indians 
*  near  the  mouth  of  the  Mississinnewa,  upon  the  Wabash,  in  the  State 
of  Indiana,  on  the  sixteenth  day  of  October,  in  the  year  one  thousand 
eight  hundred  and  twenty-six,  to  a  certain  half  section  of  land  in  and 
by  said  treaty  granted  to  them,  the  children  of  the  said  Stephen  John- 
ston,' has  been  by  them  relinquished  to  the  United  States  by  instru- 
ment of  writing  bearing  date  the  second  day  of  February,  one  thou- 
sand eight  hundred  and  forty- one,  and  placed  on  file  in  this  office: 

'^  Now,  therefore,  be  it  known,  that  this  certificate  shall  be  receiv- 
able in  payment  at  any  land  office  of  the  United  States  for  any  half 
section  of  land  not  subject  to  pre-emption,  in  the  joint  names  of  the 
heirs  of  the  said  Stephen  Johnston,  deceased,  to  wit:  Stephen  John- 
ston, and  Stephen  Winans  and  Elizabeth  his  wife,  late  Elizabeth 
Johnston." 

This  certificate  was  annexed  to  a  letter  bearing  date  the  same  day 
therewith  from  the  Commissioner  of  the  Qeneral  Land  Office  to  the 
Hon.  P.  G.  Goode,  H.  B. ,  of  which,  omitting  the  date,  subscription, 
and  direction,  the  following  is  a  copy : 

*^  I  have  received  your  letter  of  the  22d  instant  in  relation  to  the 
certificate  authorized  to  be  issued  by  this  offioe  in  favor  of  the  heirs  of 
Stephen  Johnston,  deceased,  in  virtue  of  the  act  of  Congress  for  their 
relief,  approved  July  20,  1840.  That  certificate  is  now  transmitted 
annexed  to  this  letter,  and,  in  the  words  of  the  law,  is  made  '  receiv- 
able in  payment  at  any  land  office  in  the  United  States  for  any  half 
section  of  land  not  subject  to  pre-emption  ;"  which  language  is  under^ 
stood  at  this  office  to  admit  the  entry  (should  the  heirs  so  desire  to  do, 
as  you  have  intimated)  of  any  half  section  of  the  alternate  sections 
along  the  line  of  the  Maumee  canal,  advertised  to  be  sold  in  June 
next." 

The  petitioners  allege  that  they  relied  on  this  opinion  of  the  Com- 
missioner, and,  accepting  that  construction  of  the  law,  surrendered 
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the  lands  selected  for  them  ;  and  ^^  that  they  would  not  have  relin- 
qnished  said  land  npon  any  other  condition  than  the  right  to  purchase 
with  said  certificate  any  half  section  of  land^  the  sale  of  which  was 
authorized  by  the  United  States,  without  restriction  or  limitation,  and 
in  accordance  with  said  letter  attached  ;"  but  they  offer  in  support  of 
this  allegation  no  other  evidence  than  the  certificate  itself  and  the 
Oommissioner's  letter  to  which  it  was  annexed. 

Subsequently  the  petitioners  made  application  to  the  Commissioner 
of  the  General  Land  Office  to  enter  a  half  section  of  the  Wyandotte 
lands ;  but,  under  an  opinion  of  the  Attorney  General  that  their  cer- 
tificate could  not,  under  the  law,  be  located  on  those  lands,  their  ap- 
plication was  rejected.  It  does  not  appear  that  the  petitioners  made 
any  effort  to  locate  their  certificate  on  any  half  section  of  the  alternate 
sections  along  the  line  of  the  Maumee  canal.  After  their  application 
to  locate  it  on  the  Wyandotte  lands  was  rejected,  Congress,  at  their 
instance,  by  joint  resolution  approved  March  3.  A.  D.  1847,  provided 
**  that  the  Commissioner  of  the  General  Land  Office  cause  the  register 
and  receiver  at  Upper  Sandusky,  Ohio,  to  receive  a  certificate  of  the 
heirs  of  Stephen  Johnston,  granted  to  them  under  *An  act  for  the  relief 
of  the  heirs  [children]  of  Stephen  Johnston,  deceased,'  approved  July 
twentieth,  eighteen  hundred  and  forty,  in  payment  of  any  half  section 
of  land  in  the  Wyandotte  reserve  not  otherwise  appropriated :  Pro- 
vided,  the  minimum  price  of  said  half  section  shall  not  exceed  two 
dollars  and  fifty  cents  per  acre." — (9  Sfut.  at  X.,  p.  708,  No.  13.) 

The  petitioners  allege  that  *' during  the  tardyprocess  of  legislation, 
and  while  said  resolution  was  pending  in  the  Senate,  the  lands  in 
question  were  brought  into  market  with  other  lands  and  sold,  without 
regard  to  the  rights  of  the  petitioners;"  but  they  have  not  sustained 
this  allegation  by  proof.  Still  it  does  not  appear  that  after  the  passage 
of  the  joint  resolution  they  took  any  steps  to  avail  themselves  of  its 
provisions.  Nor,  as  regards  the  present  claim,  is  it  at  all  material 
that  they  should  have  done  so,  for  those  provisions  are  merely  per- 
missive. 

On  the  12th  day  of  May,  A.  D.  1853,  the  Commissioner  of  the  Gen- 
eral Land  Office  issued  an  authenticated  copy  of  his  letter  of  February 
25,  A.  D.  1841,  and  of  the  certificate  annexed  thereto;  and  after- 
wards, on  the  27th  day  of  January,  A,  D.  1854,  made  this  indorse- 
ment thereon:  *'  Satisfactory  proof  being  made  and  filed  in  this  office 
that  the  original  certificate,  of  which  the  above  and  foregoing  is  a 
copy,  has  been  lost  or  mislaid,  and  not  used  by  the  parties  entitled 
thereto,  or  their  assigns,  in  the  purchase  or  entry  of  any  tract  or  tracts 
of  land :  Now,  therefore,  be  it  known  that  this  certified  copy  of  said 
certificate  is  made  receivable  in  payment  for  any  half  section  of  land 
according  to  the  terms  therein  expressed,  and  as  explained  in  the 
letter  attached." 

On  the  28th  day  of  February,  A.  D.  1853,  the  Commissioner  of  the 
General  Land  Office,  in  a  letter  to  Stephen  Johnston  of  that  date, 
said  :  **  In  view  of  the  provisions  of  the  act  of  July  .lO,  1840,  *  for  the 
relief  of  the  children  of  Stephen  Johnston,  deceased,'  and  the  joint 
resolution  of  3d  March,  1847,  for  the  same  purpose,  I  am  of  opiniop 
Rep.   C.   C.  286 4 
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that  the  certificate  issued  to  those  children  under  the  act  above  men- 
tioned by  the  Commissioner  of  this  office,  may  be  received  inpayment 
for  any  compact  body  of  land,  by  legal  subdivisions,  not  exceeding 
the  quantity  of  a  half  section,  the  sale  of  which  is  authorized  by  law, 
and  which  is  not  actually  settled  on  and  improved,  provided  the  min- 
imum price  of  said  land  does  not  exceed  two  dollars  and  fifty  cents 
per  acre. 

**  Of  course  that  certificate  cannot  be  received  in  payment  for  any 
lands  reserved  from  sale  by  order  of  the  President,  act  of  Congress, 
or  which  may  have  been  appropriated  for  any  purpose  whatever." 

In  the  month  of  August,  A.  D.  1854,  the  petitioners  requested  the 
Commissioner  of  the  General  Land  Office  to  instruct  the  land  officers 
at  Stillwater  or  Minneapolis  to  receive  their  certificate  in  payment 
for  **any  half  section  of  the  public  lands  situated  within  the  former 
military  reserve  at  Port  Snelliag  not  subject  to  pre-emption  at  any 
time  before  or  on  the  day  of  sale  of  such  lands  as  are  advertiefed  for 
sale  in  September  next;''  but  on  the  26th  day  of  that  month  the  Com- 
missioner informed  them  by  telegraph  that  their  certificate  could  not 
be  located  on  those  lands,  and  assigned  as  the  reason  therefor  that 
they  must  be  offered  at  public  sale  under  special  provisions  of  law. 
Nevertheless,  the  petitioners,  on  the  18th  day  of  September,  A.  D. 

1854,  the  day  appointed  by  the  proclamation  of  the  President  for  the 
sale  of  those  lands  to  commence,  made  a  selection  therefrom  and  en- 
tered a  description  thereof  in  a  written  statement,  and  presented 
themselves  at  the  land  office  in  Minneapolis  for  the  purpose  of  tender- 
ing their  certificate  in  payment  therefor.  They  attended  at  that  office 
for  this  purpose  from  day  to  day  till  the  time  limited  for  the  sale  ex- 
pired; but  the  sale  did  not  take  place. — (See  dep.  of  David  A.  Se- 
combe.) 

The  petitioners  repeated  their  request  in  a  letter  to  John  McKenny, 
dated  September  28,  A.  D.  1854,  and  the  Commissioner,  in  his  reply 
thereto,  dated  October  6,  A.  D.  1854,  said  :  **Mr.  John  McKenny 
has  referred  to  this  office  for  reply  your  letter  to  him  of  28th  ultimo 
on  the  subject  of  receiving  in  payment  for  lands  within  the  Fort  Snel- 
ling  reservation  the  certificate  granted  to  the  heirs  of  Stephen  Johnston, 
deceased,  and  I  have  to  inform  you  that  the  lands  referred  to  must, 
under  special  provision  of  law,  be  first  offered  at  public  sale  for  cash 
before  they  can  be  subject  to  entry  of  any  kind,  or  with  any  descrip- 
tion of  certificate,  warrant,  &c.;  consequently  your  special  certificate 
can  only  be  applied  to  the  lands  which  may  remain  subject  to  private 
entry  after  the  sales  have  closed,  so  far  as  the  lands  within  that  reser- 
vation are  concerned.''  And  on  the  10th  day  of  January,  A.  D.  1855, 
this  decision  was  affirmed  by  the  Secretary  of  the  Interior. 

A.  C.  Smith  testifies  that  a  portion  of  the  lands  selected  by  the 
petitioners  from  the  Fort  Snelling  reservation  was  claimed  by  one 
Jackins  under  a  pre-emption  right  on  the  I7th  day  of  March,  A.  D. 

1855,  and  the  residue  of  the  lands  so  selected  were  claimed  by  other 
persons  under  similar  rights  after  that  date  and  before  the  24th  day  of 
May,  A.  D.  1855.— (See  Smith's  dep.) 

When  the  petitioners  relinquished  to  the  United  States  their  claim 
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to  the  lands  which  were  selected  for  them  under  the  treaty  between 
the  Pottawatomie  Indians  and  the  United  States,  those  lands  were 
worth  from  five  dollars  to  seven  dollars  an  acre. — (See  dep.  of  James 
M.  Defrees.) 

The  petitioners  claim  the  value  of  the  lands  selected  by  them  from 
the  Fort  Snelling  reservation. 

The  act  of  Congress  of  July  20,  A.  D.  1840,  in  effect,  offered  to  the 
petitioners  a  certificate  to  be  issued  by  the  Commissioner  of  the  Gen- 
eral Land  Office,  and  made  receivable  at  any  land  office  in  the  United 
States  in  payment  for  any  half  section  of  land  not  subject  to  pre-emption, 
in  exchange  for  the  half  section  of  land  claimed  by  the  petitioners  un- 
der the  treaty  with  the  Pottawatomies.  This  was  the  whole  purpose 
of  that  statute.  As  soon,  therefore,  as  the  offer  was  accepted  by  the 
petitioners,  and  their  claim  to  the  half  section  of  land  granted  them 
by  the  treaty  was  relinquished  to  the  United  States,  and  the  certificate 
was  issued,  all  the  offices  of  the  statute  were  performed,  and  nothing 
more  remained  to  be  done  under  it.  The  petitioners  had  become  the 
owners  of  the  certificate,  and  the  United  States  the  owners  of  the  half 
section  of  land  which  the  petitioners  had  relinquished  to  them.  The 
certificate,  it  is  true,  derived  its  whole  value  from  the  act  of  1840,  but 
that  value  consisted  in  its  capacity  to  be  used  under  other  laws.  To 
create  it  and  impart  to  it  that  capacity  was  all  that  was  designed  to 
be  done  for  it  by  that  act ;  and  that  was  done  before  the  4th  day  of 
March,  A.  D.  1843.  We  are  therefore  of  the  opinion  that  the  ob- 
jection taken  by  the  solicitor,  that  the  petitioners  could  not  enter 
land  under  the  certificate  after  that  time,  is  not  well  founded. 

To  what  extent  the  United  States  would  be  bound  by  the  construc- 
tion put  upon  the  act  of  1840  by  the  Commissioner  of  the  General 
Land  Office  in  his  letter  of  February  25,  A.  D.  1841,  to  which  the 
certificate  was  annexed  when  it  was  issued,  if  his  were  not  the  true 
construction  of  that  act,  we  do  not  find  it  necessary  to  inquire.  We 
concur  in  the  Commissioner's  construction,  that  the  certificate  was  re- 
ceivable in  payment  for  any  half  section  of  the  alternate  sections  of 
land  along  the  line  of  the  Maumee  canal,  advertised  to  be  sold  in  June, 
A.  D.  1840.  The  act  of  Congress,  under  which  this  sale  was  so  ad- 
vertised, provides  as  follows : 

Sec.  1.  "  That  after  the  State  of  Ohio  shall  have  completed  the  selec- 
tion of  lands  authorized  by  an  act  entitled  *  An  act  authorizing  the 
selection  of  certain  Wabash  and  Erie  canal  lands,  in  the  State  of  Ohio,' 
approved  June  thirty,  eighteen  hundred  and  thirty-four,  the  Presi- 
dent of  the  United  States  shall  be,  and  he  hereby  is,  authorized  to 
proclaim  for  public  sale  the  residue  of  the  lands  reserved  from  sale 
by  said  act  ;  which  sale  shall  be  governed  by  the  same  rules  and 
regulations,  impose  the  same  duties,  and  give  the  same  rights,  which 
are  provided  by  the  existing  laws  in  relation  to  other  sales  of  the 
public  lands  by  proclamation  of  the  President :  Provided,  hotvever, 
That  no  lands  shall  be  sold  at  such  sale  for  a  less  price  than  two  dol- 
lars and  fifty  cents  per  acre." 

Sbc.  2.  *'  That  after  the  expiration  of  the  time  fixed  in  the  proc- 
lamation of  the  President  for   the  sale  authorized  in  the  first  section 
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of  this  act,  any  lands  which  may  then  remain  unsold  shall  be  subject 
to  sale  at  private  entry  at  the  price  of  two  dollars  and  fifty  cents  per 
acre,  and  not  less  ;  and  no  lands  hereby  authorized  to  be  sold  shall 
be  subject  to  entry  under  any  pre-emption  law  of  Congress.'' — (5 
Stat,  at  L,,  p.  261,  ch.  165.) 

The  effect  of  this  act  was  to  restore  the  lands  to  which  it  applied 
to  the  mass  of  the  public  lands  of  the  United  States,  and  subject  them 
to  sale  under  the  general  laws  relating  to  the  sales  of  the  public  lands^ 
except  that  the  minimum  price  limited  was  two  dollars  and  fifty  cents, 
instead  of  one  dollar  and  twenty-five  cents  per  acre,  and  the  lands 
were  expressly  exempted  from  entry  under  any  pre-emption  law  of 
Congress.  In  saying,  then,  that  the  certificate  issued  to  the  petition- 
ers admitted  the  entry  of  any  half  section  of  the  alternate  sections  of 
land  along  the  line  of  the  Maumee  canal,  the  Con^missioner  said  no 
more  than  is  plainly  expressed  on  the  face  of  the  certificate  and  was 
authorized  by  the  act  of  1840.  In  using  the  terms  ''receivable  in 
payment,  at  any  land  office  in  the  United  States,  for  any  half  section 
of  land  not  subject  to  pre-emption,"  Congress  meant  to  make  it  re- 
ceivable in  payment  for  any  half  section,  not  subject  to  pre-emption, 
of  the  public  lands  authorized  to  be  sold  and  offered  for  sale  under  the 
general  laws  relating  to  the  sale  of  the  public  lands.  And  this  is  not 
only  what  was,  in  substance,  said  by  the  Commissioner  of  the  Gen- 
eral Land  Office  in  his  letter  of  February  25,  A.  D.  1841,  but  also 
what  we  understand  him  to  have  said  in  his  letter  of  February  28,  A. 
D.  1853. 

Whether  the  petitioners'  application  to  enter  a  half  section  of  the 
Wyandotte  lands  was  properly  rejected,  is  a  question  not  involved  in 
this  case.  The  petitioners  mention  it  as  a  part  of  the  history  of  their 
case,  but  do  not  make  it  a  subject  of  complaint  here,  or  present  it  as 
a  part  of  the  basis  of  their  present  claim.  The  matter  now  complained 
of,  and  for  which  they  now  seek  redress,  is  the  rejection  of  their  ap- 
plication to  enter  a  half  section  of  the  reserve  at  Fort  Suelling.  The 
reason  assigned  for  the  rejection  of  their  application  to  enter  a  half 
section  of  the  Wyandotte  lands  was,  that  those  lands  were  sold  under 
the  special  provisions  of  the  act  of  March  3,  A.  D.  1843,  (Stai.  at 
Zr.,  p,  624,  ch.  91,)  and  not  under  the  general  land  laws.  Whether 
this  reason  was  justly  applicable  to  the  Wyandotte  lands,  we  need 
not  now  inquire  ;  but  it  is  clear,  we  think,  that  it  is  applicable  to  the 
portion  of  the  reserve  at  Fort  Snelling  offered  for  sale  under  the  act 
of  August  26,  A.  D.  1852.— (10  Stat,  at  L.,  p.  36,  ch.  95.) 

The  first  section  of  the  act  of  1852  provided  that  the  military  re- 
serve at  Fort  Snelling  should  be  reduced  within  certain  limits  therein 
particularly  defined  ;  and  the  second  section  is  as  follows  :  "That 
the  Commissioner  of  the  General  Land  Office  be,,  and  he  is  hereby,  re- 
quired to  cause  to  be  surveyed,  as  soon  as  practicable,  so  much  of 
the  lands  heretofore  included  in  the  military  reserve  aforesaid,  but 
without  the  limits  of  the  said  military  reserve  aforesaid  as  defined  by 
this  act,  as  have  not  already  been  surveyed,  and  to  cause  the  same, 
together  with  such  of  said  lands  as  have  been  so  surveyed,  with  the 
exceptions  hereinafter  set  forth,  to  be  sold  at  public  sale,  under  the 
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direction  of  the  President  of  the  United  States."  Prior  to  the  pas- 
sage of  this  act,  the  lands  thus  authorized  to  be  sold,  though  belong- 
ing to  the  United  States,  were  not  a  part  of  the  **  public  lands"  of 
the  United  States,  and  this  act  did  not  restore  them  to  the  mass  of 
those  lands.  It  directed  the  lands  embraced  by  it  to  be  sold,  not 
under  the  provisions  of  the  general  land  laws,  but  in  pursuance  of  its 
own  special  provisions.  Before  its  passage  these  lands  were  the  ab- 
solute property  of  the  United  States,  not  subject  to  the  certificate  of 
the  petitioners,  and  in  disposing  of  them  in  such  a  manner  as  not  to 
subject  them  to  that  certificate  they  did  no  wrong  to  the  petitioners. 
The  sale  was  to  be  made  under  the  direction  of  the  President  of  the 
United  States,  and  his  discretion,  and  not  the  general  land  laws,  was 
to  govern  the  sale.  It  was  to  be  a  special  sale,  and,  in  this  respect, 
was  analogous  to  the  sales  authorized  by  the  act  of  March  3,  A.  D. 
1819,  (3  Stat,  at  i.,  p,  520,  ch,  88,)  and  to  the  sales  authorized  by 
the  act  of  April  28,  A.  D.  1828,  (4  Stat,  at  i.,  p.  264,  ck.  41.)  It 
is  not  and  could  not  be  pretended  that  the  petitioners'  certificate 
would  be  receivable  in  payment  of  a  half  section  of  land  purchased 
at  a  sale  made  under  either  of  these  acts  ;  but  it  is  plain,  we  think, 
that  there  would  be  just  as  good  ground  for  such  a  pretension  as  for 
that  now  set  up  by  the  petitioners  under  the  act  of  1852. 

But  it  is  supposed  that  the  act  of  April  12,  A.  D.  1854,  embraced 
the  lands  in  question.  That  act  was  applicable  only  to  **  public 
lands,"  and  the  Fort  Snelling  reservation  was  not  a  part  of  the 
''public  lands,"  and  therefore  did  not  fall  within  its  provisions. 
The  President's  proclamation,  offering  them  at  public  sale,  was  made 
under  the  act  of  1852,  and  not  under  the  act  of  1854. 

The  act  of  February  1,  A.  D.  1855,  has  no  application  to  this  case, 
because  it  was  passed  after  the  petitioners  made  their  selection  from 
the  reserve  at  Fort  Snelling.  If  it  is  to  be  considered  as  having  re- 
stored that  reserve  to  the  **  public  lands,"  then  it  is  a  legislative 
construction  of  the  act  of  1852  confirmatory  of  the  views  which  we 
have  presented;  for  if  that  reserve  had  been  a  part  of  the  ** public 
lands"  already,  its  passage  would  not  have  been  necessary  to  make 
them  a  part  of  those  lands. 

There  can  be  no  doubt  that  the  petitioners'  certificate  has  not  been 
satisfied;  but  it  is  still  valid,  and  may  at  any  time  be  used  by  them 
in  the  purchase  of  any  half  sections  of  the  **  public  lands"  of  the 
United  States  not  subject  to  pre-emption  which  may  be  offered  for 
sale  under  the  general  land  laws.  To  effect  this  object  no  further 
legislation  in  their  behalf  is  necessary.  The  claim  now  set  up  by 
them  is  not  well  founded. 

Our  opinion  is  that  the  petitioners  are  not  entitled  to  relief. 


IN  THE  COURT  OF  CLAIMS. 

Stephen  Johnston  et  al.  vs.  The  United  States. 

In  this  case  the  petitioners  filed  the  following  motion  : 
And  now  come  the  said  petitioners  and  move  the  court  for  leave  to 
file  a  supplemental  petition  in  this  cause,  praying  for  other  relief  in 
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this,  to  wit :  That  a  bill  may  be  reported  for  the  relief  of  said  peti- 
tioners, making  the  tender  of  their  said  land  certificate  in  payment 
for  any  half  section  of  land  belonging  to  the  United  States,  and  to 
which  the  Indian  title  has  been  or  may  be  extinguished,  and  which 
is,  or  may  not  be,  appropriated  by  the  United  States  to  any  special 
purpose,  conclusive  as  to  title,  and  enabling  said  petitioners  to 
enforce  said  title  in  the  courts  of  the  United  States  upon  said  certifi- 
cate and  the  evidence  of  tender  indorsed  thereon. 

And  the  court,  being  fully  advised  in  the  premises,  overrule  said 
motion  and  refuse  said  amendment. 

SAM'L  H.  HUNTINGTON, 

Chi^  Clerk  Court  (/  Claims. 

A  true  copy  from  record. 


« 
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SWEENY,  RITTENHOUSE,  FANT  &  COMPANY. 


Januabt  24,  1862. — Reported  from  the  Court  of  Claims,  committed  to  a  Committee  of  the 
Whole  House,  made  the  order  of  the  day  for  to-morrow,  aod  ordered  to  be  printed. 


The  Court  op  Claims  made  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Bepresentcdives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

SWEENY,    RITTENHOUSE,    FANT  &   CO.    vs.  THE  UNITED 

STATES. 

1.  The  petition  of  the  claimants. 

2.  Original  documentary  evidence  in  behalf  of  claimants  transmitted 
to  the  House  of  Representatives;  a  printed  copy  transmitted  to  the 
Senate. 

3.  Original  documentary  evidence  in  behalf  of  the  government 
transmitted  to  the  House  of  Representatives;  a  printed  copy  trans- 
mitted to  the  Senate. 

4.  Claimants'  brief. 

5.  United  States  solicitor's  brief. 

6.  Opinion  of  the  court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  aflSxed  the 

P         -,      seal  of  said  court,  at  Washington,  this  20th  day  of  January, 
LL.  S.J      ^^  jj^  1862. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


I 

I 
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IN  THE  COURT  OF  CLAIMS. 

Sweeny,  Rittenhouse,  Fant  &  Co.  vs.  The  United  States. 

Petition. 

Your  petitioners,  Hugh  B.  Sweeny,  Charles  E.  Rittenhouse,  Hamilton 
G.  Fant,  Samuel  Fowler,  William  J.  Herron,  John  L.  Dufief,  Richard 
Petti t,  Susan  Ireland,  Hugh  B.  Sweeny  and  Ann  R.  O'Neal,  executors 
of  Timothy  O'Neal,  deceased,  residing  in  the  District  of  Columbia, 
and  doing  business  in  the  city  of  Washington  as  bankers,  under  the 
name  and  style  of  Sweeny,  Rittenhouse,  Fant  &  Co.,  would  respect- 
fully state  to  the  court  that  on  the  14th  day  of  June,  1858,  an  act  of 
Congress  was  passed  authorizing  the  Secretary  of  the  Treasury  to 
negotiate  a  loan  upon  the  part-  of  the  United  States  for  the  sum  of 
twenty  millions  of  dollars,  (see  Statutes  at  Large,  vol.  2,  p.  365;) 
that  the  Secretary  of  the  Treasury,  under  the  authority  vested  in 
him  by  said  act  of  Congress,  on  the  l7th  day  of  December,  1858,  by 
public  notice  in  the  newspapers  of  the  city  of  Washington,  invited 
proposals  for  ten  millions  of  dollars  of  the  amount  of  said  loan,  being 
the  balance  of  the  sum  of  twenty  millions  of  dollars  authorized  to  be 
borrowed  by  that  act,  which  said  proposals  for  said  loan  are  in  the 
words  and  figures  following,  to  wit: 

**  Treasury  Department,  December  17,  1858. 

'*  Sealed  proposals  will  be  received  at  this  department  until  12 
o'clock  noon  of  Monday,  the  24th  of  January  next,  for  ten  millions 
of  stock  of  the  United  States,  to  be  issued  under  the  act  of  14th  of 
June,  1858.  Said  stock  will  be  reimbursable  in  fifteen  years  from 
the  1st  of  January  next,  and  bear  interest  at  five  per  centum  per 
annum,  payable  semi-annually  on  the  first  days  of  January  and  July 
of  each  year.  No  bid  will  be  received  below  par,  and  none  for  any 
fraction  of  one  thousand  doll9.rs.  No  bid  will  be  considered  unless 
one  per  centum  of  the  amount  is  deposited,  subject  to  the  order  of 
the  Secretary  of  the  Treasury,  with  a  depositary  of  the  United  States, 
whose  certificate  of  the  same  must  accompany  the  bid.  In  all  cases 
the  bids  must  be  unconditional,  and  without  reference  to  the  bids  of 
others,  and  must  state  the  premium  ofiered  therein. 

**  The  sealed  proposals  should  be  indorsed  on  the  outside  of  the 
envelope  *  Proposals  for  loan  of  1858,'  and  be  addressed  to  the 
Secretary  of  the  Treasury,  Washington,  D.  C.  The  sums  which 
may  be  accepted  from  any  bidder  will  be  required  to  be  paid  to  the 
depositary  of  the  United  States  nearest  to  his  residence,  or  indi- 
cated as  most  convenient  by  him.  Should  bids  be  accepted  from  par- 
ties not  residing  within  the  United  States,  they  will  be  required  to 
deposit  the  principal  and  premium  with  the  assistant  treasurer  at 
Boston,  New  York,  Philadelphia,  or  New  Orleans.  Certificates  of 
stock  for  sums  of  one  thousand  dollars  each,  payable  to  the  success- 
ful bidders  or  bearer,  with  coupons  of  semi-annual  interest  from  the 
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Ist  of  July  next,  also  payable  to  bearer,  attached  thereto,  will  be 
issued  for  the  amount  of  the  accepted  bids  upon  the  certificate  of 
deposit  to  the  credit  of  the  Treasurer  of  the  United  States  with  the 
depositaries  of  the  United  States.  The  stock  will,  in  all  cases,  bear 
interest  from  the  date  of  such  deposit.  The  interest  from  that  date 
to  the  1st  July  next  will  be  paid  to  the  successful  bidder  or  his  attor- 
ney by  the  depositary  where  the  deposit  was  made.  Successful  bid- 
ders will  be  required  to  deposit  the  principal  and  premium  of  their 
accepted  bids  on  or  before  the  15th  of  March  next.  The  preliminary 
deposit  of  one  per  cent,  will  be  immediately  directed  to  be  returned 
to  the  unsuccessful  bidders. 

** HOWELL  COBB, 

'  *  Secretary  of  the  Treasury. ' ' 

That  your  petitioners, having  examined  the  terms  and  conditions  of 
said  printed  proposals,  were  induced  thereby  to  tender  a  bid  for  a 
part  of  the  loan  thus  solicited  by  the  United  States,  which  said  pro- 
posal was  in  the  words  and  figures  following,  to  wit: 

**  Banking  House  op  Sweeny,  Rittenhouse,  Fant  &  Co., 

*'  Washingtoji,  D,  (7.,  Janvary  24,  1859. 

»»  Sib:  We  propose  to  take  three  million  dollars  ($3,000,000)  of  the 
stock  of  the  United  States  to  be  issued  under  the  act  of  14th  June, 
1858,  at  a  premium  of  $2tVo-  (*102  89.) 

•'  We  are,  very  respectfully,  your  obedient  servants, 

'*  SWEENY,  RITTENHOUSE,  FANT  &  CO. 
' '  Hon.  Howell  Cobb, 

'''Secretary  (f  the  Treasury.^ ^ 

That  said  bid  was  accepted  by  the  Secretary  of  the  Treasury  on 
the  25th  of  January,  1859,  as  will  appear  by  reference  to  a  commu- 
nication of  said  Secretary,  in  the  words  and  figures  following,  to  wit: 

**  Treasury  Department,  January  25,  1859. 

**  Gentlemen:  Youroffer  of  $3,000,000  at  the  premium  of  2f^^  per 
cent,  is  accepted,  under  the  notice  of  the  17th  ultimo,  for  the  loan. 
Your  certificate  of  preliminary  deposit  is  sent  to  the  Treasurer,  and 
may  be  included  in  your  deposit  of  principal  and  interest  to  complete 
the  amount.  Should  you  regard  it  as  an  advantage  to  receive  with 
the  certificates  of  stock  coupons,  with  interest  from  the  Ist  instant, 
they  will  be  so  issued  on  your  depositing  the  amount  of  interest  from 
the  1st  instant  to  the  date  of  the  deposit  of  the  principal. 
**  Very  respectfully,  your  obedient  servant, 

'*H.  COBB, 
*  *  Secretary  of  the  Treasury. 
*  *  Messrs.  Sweeny.  Rittenhouse,  Fant  &  Co. , 

**  Washington.^ ^ 

That,  under  and  by  virtue  of  the  third  section  of  the  act  of  Con- 
gress of  June  14,  1 858,  the  Secretary  of  the  Treasury  was  directed, 
among  other  things,  to  indicate  in  the  notice  to  be  given  by  him  *^  the 
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amouDt  of  the  loan,  at  what  period  the  money  shall  be  paid,  if  by 
instalments,  and  at  what  places." 

That,  in  pursuance  of  said  act,  the  said  Secretary  gave  notice  that 
**  the  sums  which  may  be  accepted  from  any  bidder  will  be  required 
to  be  paid  in  the  depository  of  the  United  States  nearest  to  his  resi- 
dence, or  indicated  as  most  convenient  by  him.  Should  bids  be  ac- 
cepted from  parties  not  residing  within  the  United  States,  they  will 
be  required  to  deposit  the  principal  and  premium  with  the  assistant 
treasurers  at  Boston,  New  York,  Philadelphia,  or  New  Orleans." 

That  your  petitioners,  being  residents  of  the  United  States,  have 
the  right  to  deposit  the  said  sum  of  three  millions,  so  undertaken  to 
be  paid  by  them,  **  in  the  depository  of  the  United  States  nearest  to 
their  residence,  or  indicated  as  most  convenient  to  them." 

That,  within  a  few  days  after  their  bid  was  accepted,  they  gave 
notice  to  the  Secretary  of  the  Treasury  and  indicated  to  him  that  it 
was  most  convenient  for  them  to  deposit  said  sum  of  three  millions  of 
dollars  in  the  depository  of  the  United  States  in  San  Francisco,  Cali- 
fornia, which  notice  was  verbally  given.  That,  on  the  29th  day  of 
January,  1859,  your  petitioners  again  notified  the  Secretary  of  the 
Treasury  that  it  suited  their  convenience  to  deposit  the  money 
at  the  depository  of  the  United  States  in  San  Francisco,  California, 
which  notice  was  in  the  words  and  figures  following,  to  wit: 

**  Banking  House  op  Sweeny,  Rittbnhousb,  Fant  &  Co., 

**  Washington^  D.  C,  January  29,  1859. 

**Sir:  It  may  suit  the  convenience  of  the  government,  as  well  as 
our  own,  were  we  to  deposit  at  San  Francisco,  California,  a  portion 
of  the  money  for  a  portion  of  the  recent  loan  taken  by  us. 

*  *  We  respectfully  ask  your  authority  to  deposit  the  money  or  a 
portion  of  it  at  that  point,  should  the  government  require  funds 
there. 

**  We  are,  with  great  respect,  your  obedient  servants, 

**  SWEENY,  RITTENHOUSE,  FANT  &  CO. 
**Hon.  Howell  Cobb, 

Secretary  of  the  Treasury,^ 

That  the  Secretary  of  the  Treasury  refused  to  give  your  petition- 
ers the  privilege  of  making  the  deposit  of  the  said  sum,  or  any  part 
thereof,  at  the  depository  of  the  United  States  in  San  Francisco,  Cal- 
ifornia, as  will  appear  by  the  letter  of  the  Secretary  of  the  Treasury, 
in  the  words  and  figures  following,  to  wit : 

*'  Treasury  Department,  January  29,  1859. 

**  Gentlemen:  In  reply  to  your  inquiry  of  this  date,  I  beg  to  state 
that  the  department  does  not  require  funds  to  be  deposited  with  the 
assistant  treasurer  at  San  Francisco  on  account  of  the  loan   and  of 
course  cannot  give  the  authority  requested  in  your  letter. 
*' Very  respectfully,  your  obedient  servant, 

*^  HOWELL  COBB, 

*  *  Secretary  of  the  Treasury. 
**  Messrs.  Sweeny,  Rittenhouse,  Fant  &  Co., 

*'  WashingtonJ^ 


SWEENY,   RITTENHOUSE.   FANT   AND    COMPANY.  5 

That  your  petitioners  ascertaining  early  in  the  month  of  February, 
1859,  to  wit,  on  the  7th  day  of  February,  1859,  that  funds  for  dis- 
bursement upon  the  part  of  the  United  States  on  the  Pacific  coast 
were  required  by  the  War  Department  to  a  large  amount,  to  wit,  to 
the  sum  of  one  and  a  half  million  of  dollars,  again,  on  the  day 
last  aforesaid,  in  the  year  last  aforesaid,  through  the  Hon.  John  B. 
Floyd,  Secretary  of  War,  requested  of  the  Secretary  of  the  Treasury 
for  authority  to  make  deposits  in  the  depository  of  the  United  States 
at  San  Francisco,  California,  on  account  of  United  States  bonds,  and 
the  request  was  again  refused  by  the  said  Secretary  of  the  Treasury, 
as  will  appear  by  the  letter  of  the  said  John  B.  Floyd,  Secretary  of 
War,  under  date  of  November  30,  1859,  in  the  words  and  figures 
following,  to  wit: 

**War  Department,  November  30,  1859. 

**  Gentlemen:  In  answer  to  your  inquiry  as  to  the  reasons  assigned 
by  the  Secretary  of  the  Treasury  to  me  for  not  acceding  to  your  re- 
quest to  make  your  deposits  in  San  Francisco  in  payment  of  your 
purchase  of  United  States  bonds,  I  have  to  say: 

**Mr.  Cobb  stated  to  me,  as  well  as  I  remember,  early  in  last 
February,  that  with  every  disposition  to  oblige  you,  he  did  not  feel 
authorized  to  grant  the  request,  because  he  had  already  made  an  en- 
gagement with  other  parties  to  transfer  to  the  Pacific  coast  such 
funds  as  his  department  needed  there. 

**  Very  respectfully,  your  obedient  servant, 

'*JNO.  B.  FLOYD. 
**  Messrs.  Sweeny,  RrrrENHOusE,  Fant  &  Co., 

**  Washington.^ ^ 

Tour  petitioners  aver  that  the  refusal  of  the  Secretary  of  the 
Treasury  to  permit  your  petitioners  to  deposit  the  amount  of  their 
said  loan  at  the  depository  of  the  United  States  in  San  Francisco, 
California,  indicated  as  most  convenient  to  them,  was  in  violation  of 
the  contract  of  your  petitioners  and  their  rights  under  said  contract, 
and  to  their  damages  about  as  follows,  to  wit: 

1.  To  the  difference  in  exchange  between  San  Francisco,  Califor- 
nia, and  New  York,  at  three  per  cent.,  which,  on  $3, 000, 000,  amounts 
to  the  sum  of  $90,000. 

2.  To  twenty-four  days'  interest  on  the  sum  of  $3,000,000  while 
the  bills  were  in  transitu,  $10,000. 

3.  To  loss  on  the  stock  received  by  having  to  make  payments  in 
the  depositories  of  the  United  States  inconvenient  to  your  petitioners 
to  suit  the  convenience  of  the  Secretary  of  the  Treasury,  about 
$52,368  12. 

That  notwithstanding  this  breach  of  the  contract  upon  the  part  of 
the  Secretary  of  the  Treasury  in  thus  depriving  them  of  their  right 
to  deposit  the  said  sum  of  $3,000,000  of  the  loan  taken  by  them  at 
the  depository  of  the  United  States  in  San  Francisco,  California,  to 
their  great  damage  as  above  stated,  they  in  fact  did  deposit  in  other 
depositories  of  the  United  States,  at  the  convenience  of  the  Secretary 
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of  the  Treasury,  about  $1,890,000;  which  said  deposit  was  made  at 
great  sacrifice  and  much  inconvenience  to  them.  That  being  still 
indebted  to  the  United  States  on  account  of  said  loan  in  about  the 
sum  of  $1, 110,000,  they,  on  the  26th  of  September,  1859,  again  re- 
quested the  privilege  of  making  the  deposit  of  said  sum  at  the  depos- 
itory of  the  United  States  in  San  Francisco,  California,  as  will  ap- 
pear by  their  letter  of  that  date,  in  the  words  and  figures  following, 
to  wit: 

"Washington,  September  26,  1859- 

**Sir:  It  is  with  great  reluctance  that  we  are  compelled  to  address 
you  in  relation  to  the  loan  of  three  millions  that  was  awarded  to  us 
in  January  last.  Shortly  after  this  contract  was  concluded,  our  Mr. 
Fant  apprised  you  of  our  desire  to  deposit  the  amount  in  San  Fran- 
cisco, California.  The  advantage  to  us  of  such  a  deposit  would  have 
been  very  considerable;  but  this  offer  did  not  meet  your  approval, 
and  was,  at  much  cost  and  sacrifice  to  our  house,  then  given  up. 
After  a  little  delay  we  understood  that  the  Secretary  of  War  would 
require  a  large  amount  of  funds  to  meet  the  disbursements  to  the 
troops  stationed  on  the  Pacific,  and  we  again  appealed  to  you  and 
made  known  our  readiness  to  fulfil  our  agreement,  by  depositing  the 
money  at  San  Francisco.  This  you  again  declined,  although  the 
Secretary  of  War,  we  believe,  sanctioned  such  a  course.  Anxious  as 
we  were  at  that  time  to  execute  our  agreement  in  a  way  agreeable 
to  yourself,  yet  we  were  constrained  to  consider  your  decision  as  re- 
pugnant to  our  rights  under  the  contract,  and  we  have  sufiered 
accordingly  a  very  serious  loss  in  the  operation.  It  is  unnecessary 
for  us  to  advert  to  the  long  chain  of  events  that  have  contributed  to 
depreciate  the  value  of  these  securities. 

'*SuflSce  it  to  say,  that  the  war  which  has  just  closed,  and  the  events 
that  preceded  it,  so  greatly  shocked  the  financial  state  of  the  world, 
as  to  impair  the  confidence  of  capitalists  in  the  value  of  all  public 
stocks.  Under  all  these  adverse  circumstances,  at  much  pecuniary 
cost,  and  with  the  most  harassing  vexations,  we  have  succeeded  in 
depositing  on  account  of  the  loan  some  $1,930,000,  Permit  us,  then, 
to  say  that  if  you  will  advert  to  the  terms  of  the  printed  proposals 
for  the  loan,  dated  December  17,  1858,  you  will  find  these  liberal  con- 
ditions: *The  sums  which  may  be  accepted  from  any  bidder  will 
be  required  to  be  paid  to  the  depositary  of  the  United  States  nearest 
to  his  residence,  or  indicated  as  most  convenient  to  him.'  Suc- 
cessful bidders  not  living  in  the  United  States  were  required  alone 
*to  deposit  the  principal  and  premium  with  the  assistant  treasurers 
at  Boston,  New  York,  Philadelphia,  or  New  Orleans.'  When  these 
terms  were  issued  by  you  they  were,  of  course,  made  in  good  faith, 
and  you  never  could  have  designed  that  the  time  fixed  for  the  deposit, 
by  the  successful  bidder  in  these  proposals,  to  wit,  the  15th  day  of 
March  last,  could  be  construed  as  in  any  way  affecting,  much  less 
annulling,  the  previous  right  granted  to  the  resident  bidder  to  deposit 
at  a  place  ^indicated  as  most  convenient  by  him.'  This  was  an  essen- 
tial part  of  the  contract,  and  entered  largely  into  the  considerations 
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which  induced  us  to  offer  the  premium  we  did.  Such  a  bidder  had 
the  right  to  indicate  the  place  of  deposit.  This  is  apparent  not  only 
from  the  plain  language  used,  but  also  the  distinction  made  between 
the  resident  and  non-resident  bidder,  the  latter  being  by  the  con- 
tract bound  to  deposit  his  amount  in  one  of  the  named  depositories. 
Now,  almost  immediately  after  the  closing  of  the  bids  we  indicated, 
through  our  Mr.  Fant,  our  desire  to  deposit  the  amount  at  San  Fran- 
cisco. This  right  you  did  not  accord  to  us;  and  fearing  at  the  time 
that  your  decision  might  occasion  us  some  trouble,  especially  as  it 
was  doubtful  whether  the  certificate  of  the  sub-treasurer,  of  the  fact 
of  such  deposit  there  made,  could  reach  you  by  the  15  th  March,  we 
omitted  to  have  the  money  deposited  there  before  that  day. 

**0n  the  7th  February  we  again  urged  this  desire  through  the 
Secretary  of  War,  but  this  offer  was  not  accepted.  You  can  easily 
calculate  the  direct  loss  that  has  resulted  to  us  by  such  a  disappointment. 
The  rates  of  exchange  between  New  York  and  San  Francisco  will 
show  that  it  would  have  been  a  saving  to  us  of  more  than  $90,000. 
By  our  bid  the  government  avoided  a  large  loss  on  its  stock,  as  we 
can  show.  The  deposit  at  San  Francisco,  thus  beneficial  to  us,  would, 
in  consequence  of  the  disbursements  required  for  the  troops  in  the 
Pacific,  have  been  of  no  disadvantage  to  the  government.  We  have 
thus  narrated  truthfully  the  history  of  our  procedings  in  this  case, 
to  enable  you  to  see  that  we  have  heretofore,  as  we  sincerely  think, 
only  sought  what  the  terms  of  your  printed  proposals  gave  us,  and 
also  to  explain  to  you  how  your  not  having  recognized  this  right  has 
frustrated  thus  far  all  our  calculations  of  gain;  nay,  how  it  has  over- 
whelmed us  with  the  loss  of  a  large  amount  of  money. 

''Now,  sir,  there  is  a  balance  due  of  $1,070,000  yet  to  be  deposited 
by  us  in  one  of  the  depositories  of  the  government.  We  still  think 
that  the  terms  of  the  proposals  give  to  us  the  choice  of  *  indicating ' 
the  place  of  the  deposit;  and  as  we  can  discover  no  reason  why  we 
should  not  have  the  advantage  of  this  election,  and  believing  that  you 
will  assist  us  in  carrying  out  this  intention,  and  thereby  enable  us  to 
reduce  our  loss  on  the  balance  of  the  loan  to  the  lowest  amount  pos- 
sible, we  trust  that  this  desire  may  receive  your  considerate  support. 

If,  upon  a  full  review  of  the  law  and  the  facts  we  have  stated,  you 
are  unwilling  to  reverse  your  decision,  may  we  ask  if  there  exists  a 
doubt  in  your  mind  that  you  will  refer  the  question  to  the  Attorney 
General  ? 

**  We  have  the  honor  to  be,  very  respectfully,  your  obedient  servants, 

''SWEENY,  RITTENHOUSE,  FANT  &  CO. 

' '  Hon.  Howell  Cobb, 

' '  Secretary  of  the  Treasury, ' ' 

That  the  request  so  made  was  again  refused  by  the  Secretary  of  the 
Treasury,  as  will  appear  by  his  answer  to  said  letter,  in  the  words  and 
figures  following,  to  wit : 

"Treasury  Department,  September  26,  1859. 

"Oentlemen  :  In  view  of  your  letter  of  this  date,  I  beg  leave  to 
state  that  the  question  whether  bidilers  for  the  loan  of  1858  were  en- 
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titled  under  the  proposals  to  deposit  with  the  assistant  treasurer  at 
San  Francisco  has  been  repeatedly  presented  and  decided  by  this 
department.  Soon  after  the  offers  for  the  first  instalment  were 
awarded,  the  financial  articles  in  the  New  York  papers,  referring  to 
the  accepted  bids,  specified  that  of  Messrs .  Ho wland  &  Aspinwall  as 
affording  a  large  profit  from  their  facilities  in  making  deposits  at  San 
Francisco,  which  it  was  understood  they  intended  to  do,  under  the 
t^rms  of  the  proposals  to  which  you  refer. 

*'I  herewith  enclose  a  copy  of  my  letter  to  them,  of  the  17th  of 
August,  1858,  which  explains  the  grounds  why  they  and  others,  who 
had  made  similar  applications  to  deposit  smaller  sums,  had  no  such 
right. 

*  *The  phraseology  of  the  proposals  being  the  same  in  regard  to 
places  of  deposit,  the  same  reasons  apply  to  your  claim  to  deposit  at 
that  place — the  difference  being:  that  deposits  for  the  first  instalments 
were  required  by  the  proposals  to  be  made  by  1st  September,  185?, 
and  for  the  second  instalment  by  the  15th  of  March,  1859. 

'^As  the  claim  of  Messrs.  Howland  &  Aspinwall  to  deposit  at  San 
Francisco  obtained  much  notoriety  in  financial  circles  at  the  time,  it 
was  presumed  that  all  bidders  for  the  second  instalment  were  aware 
that  no  speculation  in  exchange  could  be  made  by  deposits  there.  It 
is  therefore  impossible  for  this  department  to  recognize  that  the  pro- 
posals issued  for  the  loan  gave  you  any  right  whatever  to  deposit  at 
San  Francisco  after  the  15th  of  March,  when  all  offers  for  the  loan 
became  payable  by  the  express  terms  of  the  proposals. 

**With  every  desire  to  extend  to  you  all  the  accommodation  in  my 
power  consistently  with  the  public  service,  in  regard  to  the  payment 
due  from  you  on  account  of  the  accepted  offer  for  the  loan,  as  due 
provision  has  been  made  for  the  required  funds  in  California,  it  is  im- 
possible to  accede  to  your  request  to  deposit  there. 
'*Very  respectfully,  your  obedient  servant, 

''HOWELL  COBB, 
'^^ Secretary  qf  the  Treasury,^ ^ 

That  said  letter,  so  enclosed  to  them  in  the  above  letter,  is  as  fol- 
lows, to  wit : 

**Trbasury  Depaetment,  August  17,  1858. 

**6entlemen  :  Your  letter  of  the  16th  instant  is  received,  with  cer- 
tificates of  deposit  with  the  assistant  treasurer  at  New  York  of 
$22,350  on  account  of  premium  on  your  accepted  offer  for  the  loan. 

In  regard  to  your  indication  that  it  will  be  most  convenient  for  you 
to  deposit  the  principal,  $450,000  with  the  assistant  treasurer  at 
San  Francisco  between  now  and  the  1st  January  next,  I  must  take  leave 
to  state  that  other  parties  have  proposed  to  deposit  at  San  Fran- 
cisco, on  account  of  their  offers  for  the  loan,  and  this  department  has 
decided  to  refuse  to  accept  any  deposit  at  that  place  on  that  account. 
I  must  therefore  decline  your  proposition  to  deposit  there.  I  shall 
be  happy  to  accommodate  you,  as  far  as  the  public  service  will  per- 
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mit,  as  to  the  time  of  making  deposits  on  account  of  your  offer  with 
any  of  the  depositaries  in  the  Atlantic  States,  but  must  hold  the  bid- 
ders for  the  loan  to  the  terms  of  the  notice,  in  regard  to  any  deposit 
at  San  Francisco,  which  was,  in  effect,  excluded  by  the  requirement 
that  all  successful  bidders  must  deposit  the  whole  amount  on  or  be- 
fore the  1st  of  September. 

**Very  respectfully,  your  obedient  servant, 

'BO WELL  COBB, 
^^ Secretary  of  the  Treasury. 

*  *  Messrs.  Howland  &  Aspinwall,  New  Fdfc.' ' 

That  after  the^e  repeated  violations  of  the  contract  of  your  peti- 
tioners by  the  Secretary  of  the  Treasury,  as  above  set  forth,  they 
determined  to  make  no  further  payments  under  said  contract  on 
account  of  said  loan,  and  to  appeal  to  Congress  for  the  damages  sus- 
tained by  them  in  the  premises  on  account  thereof.  That  the  pro- 
ceedings had  before  Congress  on  their  case  will  be  fully  shown  by 
reference  to  the  memorial  of  your  petitioners  to  Congress  and  the 
communications  made  to  the  Judiciary  Committee  during  its  pen- 
dency before  them,  and  the  report  of  the  Secretary  of  the  Treasury 
upon  said  case  made  to  said  committee ;  all  of  which  are  hereby  made 
a  part  of  this  petition  and  marked  as  Exhibit  A  herein.  That  a  bill 
for  the  relief  of  your  petitioners  has  been  reported  favorably  upon 
in  the  Senate  and  House  of  Representatives  refunding  to  your  peti- 
tioners the  one  per  cent,  paid  into  the  treasury  by  them  at  the  time 
of  their  bid  upon  so  much  of  said  loan  as  had  not  been  paid  in  by 
your  petitioners  for  the  reasons  aforesaid,  and  referring  your  peti- 
tioners to  this  court  for  such  damages  as  they  may  have  sustained  in 
the  premises;  which  said  bill,  when  finally  acted  upon  in  Congress, 
they  ask  to  be  made  an  exhibit  in  this  case,  marked  B  herein. 

That  on  the  29th  day  of  January,  1859,  when  your  petitioners  ap- 
plied to  the  Secretary  of  the  Treasury  to  deposit  such  funds  as  were 
needed  on  the  Pacific  coast  at  the  depository  of  the  United  States  in 
San  Francisco,  California,  funds  to  a  large  amount  were  needed  at 
that  depository  of  the  United  States,  to  wit,  about  one  and  a  half 
million  of  dollars;  and  afterwards,  to  wit,  on  the  5th  day  of  Febru- 
ary, 1859,  the  said  Secretary  of  the  Treasury,  in  violation  of  the 
rights  of  your  petitioners,  and  contrary  to  the  23d  section  of  the 
sub-treasury  law,  found  in  volume  5,  page  391,  sold  to  Wells,  Fargo 
&  Co.,  at  a  premium  of  $2  30  per  $100  the  privilege  of  supplying 
said  ftinds  so  needed  at  said  depository,  as  will  more  fully  appear  by 
reference  to  the  letter  of  Wells,  Fargo  &  Co.,  in  the  words  and 
figures  as  follows,  to  wit: 

**Wells,  Faboo  &  Co.,  N.  Y.  and  Cal.  Exp.  and  Exch.  Co., 

''Neta  York,  December  12,  1859. 

**Gbntlemen  :  In  reply  to  your  favor  of  the  5th  instant,  we  beg 
leave  to  state  that  the  contract  between  ourselves  and  the  Secretary 
of  the  Treasury,  for  exchanging  coin  with  the  assistant  treasurer  Uni- 
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ted  States  at  San  Francisco,  for  transfer  drafts  drawn  npon  the  assist- 
ant treasurer  United  States  at  New  York,  was  concluded  February 
5,  1859. 

*'The  contract  dates  from  January  29,  1859,  and  will  continue  till 
January  29,  1860. 

*  *The  premium  paid  the  government  under  this  contract  is  |2  30 
per  $100. 

''Respectfully  yours, 

** WELLS,  FARGO  &  CO. 
* 'Messrs.  Sweeny,  ^I^tenhouse,  FantA  Co., 

''Washington,  D.  C' 

That  the  premium  under  said  contract  so  received  by  the  Secretary 
of  the  Treasury,  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of 

,  was  illegally  received  by  the  said  Secretary  of  the  Treasury, 

and  that  said  sum  rightfully  belongs  to  your  petitioners  under  their 
said  contract. 

Your  petitioners  further  aver  that  had  permission  or  authority  to 
deposit  in  San  Francisco  been  given  them  by  the  Secretary  of  the 
Treasury,  as  often  requested  of  him,  your  petitioners  could  and  would 
have  deposited  in  the  depository  of  the  United  States  at  San  Fran- 
cisco, indicated  as  most  convenient  to  them,  the  entire  sum  of 
13,000,000  of  said  loan  so  taken  by  them  anterior  to  the  15th  day  of 
March,  1859. 

Your  petitioners  further  aver  that  time  was  not  of  the  essence  of 
the  contract  in  regard  to  said  loan ;  and  after  the  said  petitioners  had 
indicated  to  the  Secretary  of  the  Treasury  that  the  depository  of  the 
United  States  at  San  Francisco,  California,  was  the  depository  most 
convenient  for  them  to  deposit  the  amount  of  said  loan,  it  became 
and  was  the  duty  of  the  said  Secretary  of  the  Treasury  to  extend  to 
them  all  orders  and  authority  requisite  to  make  said  deposit,  with 
safety  under  said  contract,  not  inconsistent  with  the  objects  of  said 
loan  and  the  wants  of  the  treasury  as  well  after  as  before  the  15th  of 
March,  1859.  That  your  petitioners  as  such  bankers  are  the  sole  and 
exclusive  owners  of  said  claim,  and  that  by  the  acts  aforesaid  of  the 
said  Secretary  of  the  Treasury  in  violation  of  their  contract  and  their 
rights,  they  have  sustained  damages  in  the  said  sum  of  one  hundred 
and  forty. one  thousand  five  hundred  dollars  above  named,  for  which 
sum,  upon  proof  of  the  premises,  they  ask  the  court  to  report  a  bill 
in  their  behalf. 

All  of  which  is  respectfully  submitted. 

WATTS  &  D AVADGE, 
Attorneys  f(yr  PetitioTiers,  Washington  City,  D.  (7. 

District  of  Columbia,  County  of  Washington  : 

Hamilton  G.  Fant,  a  member  of  the  firm  of  Sweeny,  Rittenhouse, 
Fant  &  Co. ,  upon  his  oath  states  that  the  facts  set  forth  and  stated 
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m  the  foregoing  petition  are  true,  to  the  best  of  his  knowledge  and 
belief. 

HAMILTON  G.  PANT. 

Sworn  and  subscribed  to  before  me  this  29th  day  of  March,  1860. 

THOMAS  0.  DONN,  ./.  P. 


Sweeny,  Rittenhouse,  Pant  &  Co. 

V8.  VNo.  1832. 

The  United  States. 

John  S.  Watts,  attorney  for  plaintiiTs,  moves  for  leave  to  amend 
the  petition  on  5th  page,  bottom  line,  by  striking  out  $41,500  and  in- 
serting $52,368  12. 

JOHN  S.  WATTS,  Attorn^. 


COURT  OF  CLAIMS. 

April  2,  1861. 

Sweeny,  Rittenhouse,  Pant  &  Co.  vs.  The  United  States. 

On  motion  of  claimants'  counsel,  the  court  made  the  following  order 
in  this  case  : 

To  the  honorable  the  Secretary  of  the  Treasury  : 

You  are  hereby  requested  to  furnish  to  this  court,  to  be  used  as 
evidence  in  the  above  case,  copies  of  the  following  papers,  viz  : 

1st.  A  copy  of  all  proposals  for  any  and  all  sums  of  money  bor- 
rowed by  the  Secretary  of  the  Treasury  under  the  act  of  June  14, 
1858. 

2d.  A  copy  of  the  bid  of  Sweeny,  Rittenhouse,  Pant  &  Co.  for 
the  sum  of  $3,000,000  under  said  act,  dated  January  24,  1859. 

3d.  A  copy  of  the  acceptance  of  said  bid,  dated  January  25, 
1859. 

4th.  A  copy  of  the  letter  of  Sweeny,  Rittenhouse,  Pant  &  Co., 
January  29,  1859,  indicating  the  depository  of  the  United  States 
at  San  Prancisco,  California,  as  suited  to  their  convenience  to  deposit 
said  loan. 

5th.  A  copy  of  the  reply  of  the  Secretary  of  the  Treasury,  dated 
January  29,  1859. 

6th.  A  copy  of  the  letter  of  Sweeny,  Rittenhouse,  Pant  &  Co. 
upon  the  subject  of  said  loan,  dated  September  25,  1859. 

7th.  A  copy  of  the  reply  of  the  Secretary  to  said  letter  of  the 
same  date,  September  26.  1859,  with  a  copy  of  the  letter  to  How- 
land  &  Aspinwall  accompanying  said  reply,  dated  August  17,  1858. 

8th.  A  copy  of  the  contract  of  the  Secretary  of  the  Treasury  with 
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Wells,  Fargo  &  Co.  for  exchanging  coin  with  the  asBistant  treasurer 
of  the  United  States  at  San  Francisco  for  transfer  drafts  drawn  on 
the  assistant  treasurer  at  New  York,  which  contract  bears  date  Janu- 
ary 29,  1859. 

9th.  A  statement  of  the  amount  of  coin  so  exchanged  under  said 
contract  of  Wells,  Fargo  &  Co.,  and  the  amount  of  premium  received 
by  the  Secretary  thereon. 

10th.  A  statement  of  the  amount  of  money  in  the  treasury  at  the 
end  of  each  month  from  January  1,  1859,  to  January  1,  1860,  with 
amount  of  outstanding  warrants  and  balance  subject  to  draft. 

11th.  A  copy  of  the  letter  of  Sweeny,  Rittenhouse,  Fant  &  Co. 
upon  the  subject  of  depository  at  Mobile  and  New  Orleans,  and  the 
reply  of  the  Secretary  of  the  Treasury  thereto,  under  date  of  August 
27,  1859. 

12th.  Copies  of  any  and  all  communications  sent  to  the  assistant 
treasurer  at  San  Francisco,  forbidding  the  acceptance  of  deposits 
with  him  on  account  of  the  loan  now  under  the  act  of  June  14, 
1858,  together  with  any  other  information  in  your  department  tend- 
ing to  elucidate  said  claim. 

SAMUEL  H.  HUNTINGTON, 

Chirf  Clerk. 


Treasury  Department,  April  12,  1860. 
To  tlve  Court  of  Clahns: 

In  compliance  with  the  several  items  of  your  order  of  the  2d  instant, 
the  following  copies  and  statements  are  transmitted,  together  with 
explanations  applicable  to  the  copies  called  for  where  no  such  origi- 
nals as  are  described  ever  existed  : 

* '  1st.  Copy  of  the  proposals  for  any  and  all  sums  of  money  borrowed 
by  the  Secretary  of  the  Treasury  under  the  act  of  June  14,  1858." 

Copies  of  all  the  proposals  under  that  act,  issued  June  26,  1858, 
December  17,  1858,  and  December  28,  1859,  respectively,  and  marked 
A  Nos.  1,  2,  and  3,  are  herewith  transmitted. 

*'2d.  Copy  of  the  bid  of  Sweeny,  Rittenhouse,  Fant  &  Co.,  for  the 
sum  of  $3,000,000  under  said  act,  dated  January  24,  1859.*' 

Copy  of  this  bid  is  enclosed,  marked  B. 

*'  3d.   Copy  of  the  acceptance  of  said  bid,  dated  January  25,  1869." 

Copy  of  the  letter  of  January  25,  1859,  accepting  their  oflfer,  is  en- 
closed, marked  C. 

'*4th.  Copy  of  the  letter  of  Sweeny,  Rittenhouse,  Fant  &  Co., 
dated  January  29,  1859,  indicating  the  depository  of  the  United  States 
at  San  Francisco,  California,  as  suited  to  their  convenience  to  deposit 
said  loan.'' 

In  answer  to  this  item  of  your  order,  I  beg  leave  to  state,  that  pre- 
vious to  the  15th  March,  1859,  when  the  bidders  for  the  loan  were 
required  by  the  terms  of  the  proposals  to  deposit  the  amount  of  the 
principal  and  premium  offered  and  accepted,  no  letter  was  received 
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by  this  department  from  Sweeny,  Bittenhoase,  Fant  &  Co.  indicating 
the  depositary  of  the  United  States  at  San  Francisco  as  suited  to  their 
convenience  for  the  deposit  of  the  amount  offered  for  by  them. 

In  their  letter  to  me  of  the  26th  September,  1859,  a  copy  of  which, 
marked  F,  is  transmitted,  it  is  stated  that  *' shortly  after  the  contract 
was  concluded,  our  Mr.  Fant  apprised  you  of  our  desire  to  deposit 
the  amount  in  San  Francisco,  California."  It  is  stated  in  their  letter 
of  the  10th  December,  1859,  a  copy  of  which  is  enclosed,  marked  M, 
**we  immediately,  on  the  28th  January,  1859,  made  known  our  read- 
iness to  deposit  the  amount  at  that  place,"  (San  Francisco.) 

No  such  communications  as  are  referred  to  in  these  letters,  propo- 
sing or  indicating  the  depository  at  San  Francisco  as  the  place  at 
which  they  elected  to  deposit  the  three  millions  of  dollars  payable  on 
or  before  the  15th  March,  1859,  were  ever  received  by  this  depart- 
ment. 

On  the  29th  January,  1859,  a  letter  of  that  date  was  received  from 
Sweeny,  Rittenhouse,  Fant  &,  Co.,  suggesting  that  it  might  suit  the 
convenience  of  the  government  to  have  a  portion  of  the  amount  of 
their  bid  deposited  at  San  Francisco,  and  asking  authority  to  deposit 
on  that  account  within  an  undefined  period,  should  the  government 
require  funds  there.  The  terms  of  this  letter,  a  copy  of  which,  marked 
D,  is  herewith  enclosed,  obviously  do  not  indicate  San  Francisco  as 
the  place  at  which  they  had  decided  to  deposit  the  amount  of  their 
offer  of  three  millions  of  dollars.  It  was  regarded  as  a  mere  inquiry 
whether  the  public  convenience  would  authorize  a  portion  of  their 
offer  to  be  deposited  there,  the  amount  to  be  so  deposited,  and  the 
time  of  such  deposit  to  be  subsequently  arranged.  It  was  imme- 
diately and  explicitly  answered  upon  that  understanding  of  its  tenor. 
So  far  as  is  known  here,  the  reply  was  satisfactory  to  Messrs.  Sweeny, 
Rittenhouse,  Fant  &  Co.  at  the  time.  At  any  rate,  they  made  no  com- 
plaint that  the  scope  of  their  letter  was  misunderstood,  or  that  it  was 
intended  to  indicate  San  Francisco  as  the  place  most  convenient  for 
them  to  make  the  deposit  under  the  proposals,  until  long  after  the 
period  stimulated  in  the  proposals  had  expired;  apparently  until  your 
order  was  drawn. 

The  copy  of  the  letter  of  the  29th  January,  1859  is  sent,  not  in  re- 
sponse to  the  4tli  item  of  your  order,  to  which  it  does  not  correspond, 
but  to  submit  the  character  of  the  inquiry  therein  proposed. 

"5th.  Copy  of  the  reply  of  the  Secretary  of  the  Treasury,  dated 
29th  January,  1859." 

A  copy  of  the  answer  to  the  inquiry  of  that  date  is  enclosed, 
marked  £. 

*'  6th.  Copy  of  the  letter  of  Sweeny,  Rittenhouse,  Fant  &  Co.  upon 
the  subject  of  said  loan,  dated  September  25,  1859." 

Copy  of  letter  of  26th  September,  1859,  which,  from  the  next  item 
appears  to  be  the  one  required,  is  enclosed,  marked  F. 

'*7th.  Copy  of  the  reply  of  the  Secretary  of  the  Treasury  to  said 
letter  of  the  same  date,  September  26,  1859,  with  a  copy  of  the  letter 
to  Howland  &  Aspinwall  accompanying  said  reply,  dated  August 
17,  1858." 
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Copy  of  my  letter  to  Sweeny,  Bittenhouse.  Pant  &  Co.  of  26th  Sep- 
tember, 1859.  and  copy  of  my  letter  addressed  to  Howland  &  Aspin- 
wall  on  the  17th  August  1858,  are  enclosed,  marked  6. 

"8th.  Copy  of  the  contract  of  the  Secretary  of  the  Tre;asury  with 
Wells,  Fargo  &  Co.,  for  exchanging  coin  with  the  assistant  treasurer 
of  the  United  States  at  San  Francisco  for  transfer  drafts  drawn  on  the 
assistant  treasurer  at  New  York,  which  contract  bears  date  the 
29th  January,  1859." 

No  contract  bearing  the  date  specified  in  this  item  of  your  order 
was  made  by  this  department  with  Wells,  Fargo  &  Co. 

On  the  29th  January,  1859,  Riggs  &  Co.,  in  behalf  of  Wells,  Fargo 
&  Co.,  proposed  to  cash  transfer  drafts  drawn  in  sets  on  New  York  at 
San  Francisco  and  pay  a  premium  of  ^^^^  per  cent,  on  the  amount. 
This  proposition  was  accepted  on  the  5th  February,  1859.  Copies 
of  the  oifer  and  my  acceptance  are  enclosed,  marked  H. 

'^  9th.  A  statement  of  the  amount  of  coin  so  exchanged  under  said 
contract  with  Wells,  Fargo  &  Co.,  and  the  amount  of  premium  re 
ceived  by  the  Secretary  thereon.'' 

The  report  of  the  Treasurer  of  the  United  States  in  reply  to  this 
item  of  your  order  is  enclosed,  marked  I.  The  first  issue  of  transter 
drafts  in  favor  of  the  assistant  treasurer  at  San  Francisco,  which  he 
was  instructed  to  exchange  with  the  agent  of  Wells,  Fargo  &  Co., 
was  $300,000,  dated  April  27,  1859.  On  the  4th  of  February,  1860, 
they  notified  the  assistant  treasurer  that  no  exchange  would  be  made 
by  them  after  that  date.  The  premium  stated  by  the  Treasurer  on 
these  drafts  was  paid  to  the  assistant  treasurer;  it  was  not  received 
by  the  Secretary,  and  was  not  under  his  control,  except  upon  war- 
rant, like  other  money  in  the  treasury. 

'  *  10th.  A  statement  of  the  amount  in  the  treasury  at  the  end  of  each 
month  from  January  1,  1859,  to  January  1,  1860,  with  the  amount  of 
outstanding  warrants,  and  balance  subject  to  draft." 

This  statement  accompanies  the  report  of  the  Treasurer,  dated 
April  9,  1860,  enclosed,  and  marked  K. 

**  11th.  A  copy  of  the  letter  of  Sweeny,  Rittenhouse,  Fant  &  Co., 
upon  the  subject  of  depositing  at  Mobile  and  New  Orleans,  and  reply 
of  the  Secretary  thereto  under  date  of  August  27,  1859.'' 

No  letter  appears  to  have  been  received  upon  the  subject  referred 
to  in  this  item  of  your  order.  The  letters  siddressed  to  the  deposi- 
tary at  Mobile,  and  to  Sweeny,  Rittenhouse,  Fant  &  Co.,  copies  of 
which  are  enclosed,  marked  L,  do  not  purport  to  have  been  replies 
to  letters,  and  doubtless  were  written  in  consequence  of  personal 
application. 

*^  12th.  Copies  of  any  and  all  communications  sent  to  the  assistant 
treasurer  at  San  Francisco  forbidding  the  acceptance  of  deposits  with 
him  on  account  of  the  loan  made  under  act  of  June  14,  1858.'' 

No  communication  has  been  made  by  this  department  forbidding 
him  to  receive,  or  instructing  him  to  refuse,  deposits  on  account  of 
the  loan  made  under  the  act  of  June  14,  1858.  It  was  his  official 
duty  to  accept  lawful  money  tendered  by  any  person  acknowledging 
obligation  to  pay  money  to  the  United  States  on  any  account  what- 
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ever,  and  no  instructions  have  been  given  making  money  on  account 
of  the  loan  an  exception  from  the  general  duty  of  that  officer. 

In  regard  to  the  concluding  item  of  your  order,  **  together  with 
any  other  information  in  your  department  tending  to  elucidate  said 
claim,"  I  beg  leave  to  say  that  the  petition  or  statement  of  Sweeny, 
Rittenhouse,  Fant  &  Co.  to  your  court  not  having  been  transmitted 
with  your  order,  it  is  not  easy  to  decide  what  further  information  will 
tend  to  elucidate  their  claim. 

They  were  called  upon  by  this  department,  on  the  21st  of  Novem- 
ber, 1859,  to  complete  the  payments  on  account  of  their  accepted 
bid,  which  they  refused  to  do  by  their  letter  of  the  10th  December, 
1859,  copies  of  which  letters  are  herewith  transmitted,  marked  M. 

This  department  was  called  upon  by  the  Committee  of  the  Judiciary 
of  the  Senate,  on  the  I7th  January,  1860,  for  an  explanation  in  re- 
gard, to  a  memorial  presented  to  Congress  by  Sweeny,  Rittenhouse. 
Fant  &  Co. ,  claiming  indemnity  for  breach  of  contract  in  regard  to 
their  bid,  to  which  this  department  responded  to  the  Hon.  James  A. 
Bayard,  chairman  of  the  committee,  on  the  21st  January,  1860,  and 
on  the  26th  February,  1860,  the  Hon.  Miles  Taylor,  of  the  Judiciary 
Committee  of  the  House  of  Representatives,  called  on  this  depart- 
ment for  specific  answers  to  certain  inquiries,  which  were  answered 
on  the  28th  February,  1860.  These  two  answers  are  herewith  trans- 
mitted as  printed  in  report  No.  189,  House  of  Represensatives — the 
former  from  the  70th  to  the  80th  page,  the  latter  from  the  9th  to  the 
19th  page,  of  the  document. 

HOWELL  COBB, 
Secretary  of  the  Treasury. 


A  No.  1 

[Official.] 

Treasury  Department,  June  26,  1858. 

Sealed  proposals  will  be  received  at  this  department  until  twelve 
o'  clock  noon  of  Monday,  the  9th  of  August  next,  for  ten  millions  of 
stock  of  the  United  States,  to  be  issued  under  the  act  of  14th  June 
instant.  Said  stock  will  be  reimbursable  in  fifteen  years  from  the 
Ist  of  January  next,  and  bear  interest  at  five  per  centum  per  annum, 
payable  semi-annually  on  the  first  days  of  January  and  July  of  each 
year. 

No  bid  will  be  received  below  par,  and  none  for  any  fraction  of  one 
thousand  dollars.  No  bid  will  be  considered  unless  one  per  centum 
of  the  amount  is  deposited,  subject  to  the  order  of  the  Secretary  of 
the  Treasury,  with  a  depositary  of  the  United  States,  whose  certifi- 
cate of  the  same  must  accompany  the  bid.  In  all  cases  the  bids  must 
be  unconditional,  and  without  reference  to  bids  of  others,  and  must 
state  the  premium  offered  therein. 

The  sealed  proposals  should  be  indorsed  on  the  outside  of  the  en> 
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Telope  **  Proposals  for  loan  of  1858/'  and  be  addressed  to  the  Sec- 
retary of  the  Treasury,  Washington,  D.  C.  The  sums  which  may  be 
accepted  from  any  bidder  will  be  required  to  be  paid  to  the  deposi- 
tary of  the  United  States  nearest  to  his  residence,  or  indicate  as 
most  convenient  by  him.  Should  bids  be  accepted  from  parties  not 
residing  within  the  United  States,  they  will  be  required  to  deposit 
the  principal  and  premium  with  the  assistant  treasurers  at  Boston, 
New  York,  Philadelphia,  or  New  Orleans. 

Certificates  of  stock  for  sums  of  one  thousand  dollars  each,  pay- 
able to  the  successful  bidders  or  bearer,  with  coupons  of  semi-anniud 
interest  from  the  1st  of  January  next,  also  payable  to  bearer,  attached 
thereto,  will  be  issued  for  the  amount  of  the  accepted  bids,  upon  the 
certificates  of  deposit,  to  the  credit  of  the  Treasurer  of  the  United 
States,  with  the  depositaries  of  the  United  States.  The  stock  will 
in  all  cases  bear  interest  from  the  date  of  such  deposit.  The  interest 
from  that  date  to  the  1st  of  January  will  be  paid  to  the  successful 
bidder,  or  his  attorney,  by  the  depositary  where  the  deposit  was 
made. 

Successful  bidders  will  be  required  to  deposit  the  principal  and 
premium  of  their  accepted  bids  on  or  before  the  first  day  of  Septem- 
ber next.  The  preliminary  deposit  of  one  per  centum  will  be  imme- 
diately directed  to  be  returned  to  the  unsuccessful  bidders. 

HOWELL  COBB, 
Secretary  of  (he  Treasury, 


A  No.  2. 

Proposals. 

Treasury  Department, 

December  17,  1858. 

Sealed  proposals  will  be  received  at  this  department  until  12  o'clock 
noon  of  Monday,  the  24th  of  January  next,  for  ten  millions  of  stock 
of  the  United  States,  to  be  issued  under  the  act  of  14th  June,  1848. 
Said  stock  will  be  reimbursable  in  fifteen  years  from  the  Ist  of  Jan- 
uary next,  and  bear  interest  at  five  per  centum  per  annum,  payable 
semi-annually  on  the  first  days  of  January  and  July  of  each  year. 

No  bid  will  be  received  below  par,  and  none  for  any  fraction  of 
one  thousand  dollars.  No  bid  will  be  considered  unless  one  per 
centum  of  the  amount  is  deposited,  subject  to  the  order  of  the  Secre- 
tary of  the  Treasury,  with  a  depositary  of  the  United  States,  whose 
certificate  of  the  same  must  accompany  the  bid.  In  all  cases  the 
bids  must  be  unconditional,  and  without  reference  to  the  bids  of 
others,  and  must  state  the  premium  oflfered  therein. 

The  sealed  proposals  should  be  indorsed  on  the  outside  of  the 
envelope  **  Proposals  for  loan  of  1858,''  and  be  addressed  to  the  Sec- 
retary of  the  Treasury,  Washington,  District  of  Columbia.  The  sums 
which  may  be  accepted  from  any  bidder  will  be  required  to  be  paid 
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in  the  depository  of  the  United  States  nearest  to  his  residence,  or 
indicated  as  most  convenient  by  him.  Should  bids  be  accepted  from 
parties  not  residing  within  the  United  States,  they  will  be  required 
to  deposit  the  principal  and  premium  with  the  assistant  treasurers  at 
Boston,  New  York,  Philadelphia,  or  New  Orleans. 

Certificates  of  stock  for  sums  of  one  thousand  dollars  each,  payable 
to  the  successful  bidders  or  bearer,  with  coupons  of  semi-annual 
interest  from  the  1st  of  July  next,  also  payable  to  bearer,  attached 
thereto,  will  be  issued  for  the  amount  of  the  accepted  bids  upon  the 
certificates  of  deposit  to  the  credit  of  the  Treasurer  of  the  United 
States  with  the  depositaries  of  the  United  States.  The  stock  will,  in 
all  cases,  bear  interest  from  the  date  of  such  deposit.  The  interest 
from  that  date  to  the  1st  of  July  next  will  be  paid  to  the  successful 
bidder,  or  his  attorney,  by  the  depositary  where  the  deposit  was 
made. 

Successful  bidders  will  be  required  to  deposit  the  principal  and 
premium  of  their  accepted  bids  on  or  before  the  15th  of  March  next. 
The  preliminary  deposit  of  one  per  cent,  will  be  immediately  directed 
to  be  returned  to  the  unsuccessful  bidders. 

HOWELL  COBB,  Secretary  cf  the  Treasury. 


A— No.  3. 

[Official.] 

Treasury  Department,  December  28,  1859. 

Sealed  proposals  will  be  received  at  this  department  until  12  o'clock 
noon  of  Tuesday,  the  31st  January,  for  one  million  one  hundred  and 
ten  thousand  dollars  stock  of  the  United  States,  authorized  by  the 
act  of  14th  June,  1858,  being  so  much  stock  as  has  been  heretofore 
awarded  to  bidders,  under  the  terms  of  the  act,  who  have  failed  to 
deposit  the  principal  and  premium  on  that  amount. 

This  stock  will  be  reimbursable  in  fifteen  years  from  the  1st  of 
January  last,  and  bear  interest  at  five  per  centum  per  annum,  payable 
semi-annually  on  the  first  days  of  January  and  July  of  each  year. 

No  bid  will  be  received  below  par,  and  none  for  any  fraction  of 
one  thousand  dollars;  nor  will  any  bid  be  considered  unless  one  per 
centum  of  the  amount  is  deposited,  subject  to  the  order  of  the  Secre- 
tary of  the  Treasury,  with  a  depositary  of  the  United  States,  whose 
certificate  of  such  deposit  must  accompany  the  bid.  In  all  cases  the 
bids  must  be  unconditional,  and  without  reference  to  the  bids  of 
others,  and  must  state  the  premium  offered  therein. 

The  sealed  proposals  should  be  indorsed  on  the  outside  of  the 
envelope  *' Proposals  for  loan  of  1868,"  and  be  addressed  to  the  Sec- 
retary of  the  Treasury,  Washington,  District  of  Columbia.  The  sums 
which  may  be  accepted  from  any  bidder  will  be  required  to  be  paid 
to  the  depositary  of  the  United  States  nearest  to  his  residence,  or 
indicated  as  most  convenient  by  him.  Should  bids  be  accepted  from 
parties  not  residing  within  the  United  States,  they  will  be  required 
to  deposit  the  principal  and  premium  with  the  assistant  treasurer  at 
Boston,  New  York,  Philadelphia,  or  New  Orleans. 
Rep.  C.  C.  287 2 
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Certificates  of  stock  for  sums  of  one  thouHand  dollars  each,  payable 
to  the  successful  bidders  or  bearer,  with  coupons  of  semi-auimal 
interest  from  1st  July  next,  also  payable  to  bearer,  attached  thereto, 
or  certificates  of  stock  for  sums  of  five  thousand  dollars  each,  inscribed 
on  the  books  of  the  treasury,  and  transferable  there  upon  assign- 
ments made  pursuant  to  the  regulations,  will  be  issued,  at  the  option 
of  the  successful  bidders,  for  the  amount  of  the  accepted  bids,  upon 
the  certificates  of  deposits  to  the  credit  of  the  Treasurer  of  the  United 
States  with  the  depositaries  of  the  United  States.  The  stock  will, 
in  all  cases,  bear  interest  from  the  date  of  such  deposit.  The  interest 
on  the  coupon  stock  from  that  date  to  the  Ist  of  July,  and  the  in- 
terest payable  on  that  day  and  each  subsequent  half  year  on  the 
inscribed  stock,  will  be  paid  to  the  successful  bidders,  or  their 
transferes,  under  the  long  established  regulations  on  that  subject. 

Successful  bidders  will  be  required  to  deposit  the  principal  and 
premium  of  their  accepted  bids  on  or  before  the  10th  day  of  Feb- 
ruary next.  The  preliminary  deposit  of  one  per  cent,  will  be  imme- 
diately returned  to  the  unsuccessful  bidders. 

HOWELL  COBB,  Secretary  of  the  Treasury. 


B. 

Banking  House  op  Sweeny,  Rittenhouse,  Fant  &  Co. , 

Wdakington,  D.  (7.,  Janvary  24,  1859. 

Sir:  We  propose  to  take  three  million  dollars  ($3,000,000)  of  the 
stock  of  the  United  States  to  be  issued  under  the  act  of  14th  June, 
1858,  at  a  premium  of  two  ^^^  dollars,  ($102  89.) 

We  are,  very  respectfully,  your  obedient  servants, 

SWEENY,  RITTENHOUSE,  FANT  &  CO. 
Hon.  Howell  Cobb, 

Secretary  (^  the  Treasury. 


C. 

Treasury  Department,  January  26,  1859. 

Gentlemen:  Your  offer  of  $3,000,000  at  the  premium  of  2  yW  P©r 
cent,  is  accepted  under  the  notice  of  the  17th  ultimo  for  the  loan. 

Your  certificate  of  preliminary  deposit  is  sent  to  the  treasurer,  and 
may  be  included  in  your  deposit  of  principal  and  interest  to  complete 
the  amount. 

Should  you  regard  it  as  an  advantage  to  receive  with  the  certifi- 
cates of  stock  coupons  of  interest  from  the  1st  instant,  they  will  be 
so  issued  on  your  depositing  the  amount  of  interest  from  the  Ist 
instant  to  the  date  of  deposit  of  principal. 
I  am,  &c., 

HOWELL  COBB, 
Secretary  of  the  Treasury. 
Messrs.  Sweeny,  Rittenhouse,  Fant  &  Co., 

Washington. 
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D. 

Banking*  House  op  Sweeny,  Rittbnhouse,  Pant  &  Co. , 

Washington.^  D.  C,  January  29,  1869. 

Sib:  It  may  suit  the  convenience  of  the  government,  as  well  as  our 
own,  were  we  to  deposit  at  San  Francisco,  California,  a  portion  of 
the  money  for  the  portion  of  the  recent  loan  taken  by  us. 

We  respectfully  ask  your  authority  to  deposit  the  money,  or'a  por- 
tion of  it,  at  that  point,  should  the  government  require  funds  there. 
We  are,  very  respectfully,  vour  obedient  servants, 

SWEENY,  RITTENHOUSE,  FANT  &  CO. 
Hon.  Howell  Cobb, 

Secretary  of  the  Treasury. 


E. 

Treasury  Department,  January  29,  1859. 

Gentlemen:  In  reply  to  your  inquiry  of  this  date  I  beg  to  state 
that  the  department  does  not  require  funds  to  be  deposited  with  the 
assistant  treasurer  at  San  Francisco,  on  account  of  the  loan,  and  of 
course  cannot  give  the  authority  requested  in  your  letter. 
Very  respectfully,  your  obedient  servant, 

HOWELL  COBB, 
Secretary  of  the  Treasury, 
Messrs.  Sweeny,  Rittenhouse,  Fant  &  Co., 

Washington. 


P. 

Washington,  D.  C,  September  26,  1869. 

Sir:  It  is  with  great  reluctance  that  we  are  compelled  to  address 
you  in  relation  to  the  loan  of  three  millions  that  was  awarded  to  us 
in  January  last. 

Shortly  after  this  contract  was  concluded  our  Mr.  Fant  apprised 
you  of  our  desire  to  deposit  the  amount  in  San  Francisco,  California. 
The  advantage  to  us  of  such  a  deposit  would  have  been  very  consid- 
erable. But  this  offer  did  not  meet  your  approval,  and  was,  at  much 
cost  and  sacrifice  to  our  house,  given  up.  After  a  little  delay  we 
understood  that  the  Secretary  of  War  would  require  a  large  amount 
of  funds  to  meet  the  disbursements  of  the  troops  stationed  on  the 
Pacific,  and  we  again  appealed  to  you,  and  made  known  our  readi- 
ness to  fulfil  our  agreement,  by  depositing  the  money  at  San  Fran- 
cisco. This  you  again  declined,  although  the  Secretary  of  War,  we 
believe,  sanctioned  such  a  course.  Anxious  as  we  were  at  that  time 
to  execute  our  agreement  in  a  way  agreeable  to  yourself,  yet  we  were 
constrained  to  consider  your  decision  as  repugnant  to  our  rights  under 
the  contract,  and  we  have  suffered  accordingly  a  very  serious  loss  in 
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this  operation.  It  is  unnecessary  for  us  to  advert  to  the  long  chain 
of  events  that  have  contributed  to  depreciate  the  value  of  those 
securities.  Suffice  it  to  say  that  the  war  which  has  just  closed,  and 
the  events  that  preceded  it,  so  greatly  shocked  the  financial  state  of  the 
world  as  to  impair  the  confidence  of  capitalists  in  the  value  of  public 
stocks.  Under  all  these  adverse  circumstances,  at  much  pecuniary 
cost,  and  with  the  most  harassing  vexations,  we  have  succeeded  in 
depositing  on  account  of  the  loan  some  $1,930,000. 

Permit  us,  then,  to  sa}'^  that  if  you  will  advert  to  the  terms  of  the 
printed  proposals  for  the  loan,  dated  December  17,  1858,  you  will 
find  these  liberal  conditions:  '*The  sums  which  may  be  accepted 
from  any  bidder  will  be  required  to  be  paid  to  the  depositary  of  the 
United  States  nearest  to  his  residence,  or  indicated  as  most  convenient 
to  him."  Successful  bidders  not  living  in  the  United  States  were 
required  alone  *'to  deposit  the  principal  and  premium  with  the 
assistant  treasurers  at  Boston,  New  York,  Philadelphia,  or  New 
Orleans.''  When  these  terms  were  issued  by  you  they  were,  of 
course,  made  in  good  faith ;  and  you  never  could  have  designed  that 
the  time  fixed  for  the  deposit  by  the  successful  bidder  in  these  pro- 
posals, to  wit,  the  15th  day  of  March  last,  could  be  construed  as  in 
any  way  aflFecting,  much  less  annulling,  the  previous  right  granted  to 
the  resident  bidder  to  deposit  at  a  place  '^indicated  as  most  convenient 
by  him.''  This  was  an  essential  part  of  the  contract,  and  entered 
largely  into  the  consideration  which  induced  us  to  offer  the  premium 
we  did.  Such  a  bidder  thus  had  the  right  to  indicate  the  place  of 
deposit.  This  is  apparent,  not  only  from  the  plain  language  used, 
but,  also,  the  distinction  made  between  the  resident  and  non-resident 
bidder,  the  latter  being  by  the  contract  bound  to  deposit  his  amount 
in  one  of  the  named  depositories.  Now,  almost  immediately  after  the 
closing  of  the  bids  we  indicated,  through  our  Mr.  Fant,  our  desire  to 
deposit  the  amount  at  San  Francisco.  This  right  you  did  not  accord 
to  us;  and  fearing  at  the  time  that  your  decision  might  occasion  ns 
some  trouble,  especially  as  it  was  doubtful  whether  the  certificate  of 
the  sub-treasurer  of  the  fact  of  such  deposit  there  made  could  reach 
you  by  the  15th  of  March,  we  omitted  to  have  the  money  deposited 
there  before  that  day.  On  the  7th  of  February  we  again  urged  this 
desire,  through  the  Secretary  of  War;  but  this  offer  was  not  accepted. 
You  can  easily  calculate  the  direct  loss  that  has  resulted  to  us  by  such 
a  disappointment.  The  rates  of  exchange  between  New  York  and 
San  Francisco  will  show  that  it  would  have  been  a  saving  to  us  of 
more  than  $90, 000.  By  our  bid  the  government  avoided  a  large  loss 
on  its  stocks,  as  we  can  show.  The  deposit  at  San  Francisco,  thus 
beneficial  to  us,  would,  in  consequence  of  the  disbursements  required 
for  the  troops  on  the  Pacific,  have  been  of  no  disadvantage  to  the 
government. 

We  have  thus  narrated,  truthfully,  the  history  of  our  proceedings 
in  this  case,  to  enable  you  to  see  that  we  have  heretofore,  as  we  sin- 
cerely think,  only  sought  what  the  terms  of  your  printed  proposals 
gave  us,  and  also  to  explain  to  you  how  your  not  having  recognized 
this  right  has  frustrated  thus  far  all  our  calculations  of  gain — nay,  how 
it  has  overwhelmed  us  with  the  loss  of  a  large  amount  of  money. 
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Now,  sir,  there  is  a  balance  due  of  $1,070,000  yet  to  be  deposited 
by  us  in  one  of  the  depositories  of  the  government.  We  still  think 
that^the  terms  of  the  proposals  give  to  us  the  choice  of  ^' indicating  ^^ 
the  place  of  the  deposit;  and  as  we  can  discover  no  reason  why  we 
should  not  have  the  advantage  of  this  election,  and  believing  that  you 
will  assist  us  in  carrying  out  this  intention,  and  thereby  enable  us  to 
reduce  our  loss,  on  the  balance  of  the  loan,  to  the  lowest  amount  pos- 
sible, we  trust  that  this  desire  may  receive  your  considerate  support. 
If,  upon  a  full  review  of  the  law  and  the  facts  we  have  stated,  you  are 
unwilling  to  reverse  your  decision,  may  we  ask — if  there  exists  a 
doubt  in  your  mind — that  you  will  refer  the  question  to  the  Attorney 
Oeneral  ? 

We  have  the  honor  to  be,  very  respectfully,  your  obedient  servants, 

SWEENY,  RITTENHOUSE,  FANT  &  CO. 

Hon.  Howell  Cobb, 

Secretary  of  the  Treasury. 


G. 

Treasury  Department,  September  26,  1859. 

Gentlemen  :  In  view  of  your  letter  of  this  date,  I  beg  leave  to 
€tate  that  the  question  whether  bidders  for  the  loan  of  1858  were 
entitled  under  the  proposals  to  deposit  with  the  assistant  treasurer 
at  San  Francisco  has  been  repeatedly  presented  and  decided  by  this 
department.  Soon  after  the  offers  for  the  first  instalment  were 
awarded,  the  financial  article  in  the  New  York  papers,  referring  to 
the  accepted  bids,  specified  that  of  Messrs.  Howland  &  Aspinwall  as 
affording  a  large  profit,  from  their  facilities  in  making  deposits  at  San 
Francisco,  which  it  was  understood  they  intended  to  do,  under  the 
terms  of  the  proposals  to  which  you  refer. 

I  herewith  enclose  a  copy  of  my  letter  to  them  of  the  I7th  of 
August,  1858,  which  explains  the  grounds  why  they  and  others,  who 
had  made  similar  applications  to  deposit  smaller  sums,  had  no  such 
right. 

The  phraseology  of  the  proposals  being  the  same  in  regard  to 
places  of  deposit,  the  same  reasons  apply  to  your  claim  to  deposit  at 
that  place — the  difference  being  that  deposits  for  the  first  instal- 
inents  were  required  by  the  proposals  to  be  made  by  1st  September, 
1858,  and  for  the  second  by  the  15th  March,  1859. 

As  the  claim  of  Messrs.  Howland  &  Aspinwall  to  deposit  at  San 
Francisco  obtained  much  notoriety  in  financial  circles  at  the  time,  it 
was  presumed  that  all  bidders  for  the  second  instalment  were  aware 
that  no  speculation  in  exchange  could  be  made  by  deposits  there. 
It  is  therefore  impossible  for  this  department  to  recognize  that  the 
proposals  issued  for  the  loan  gave  you  any  right  whatever  to  deposit 
at  San  Francisco  after  the  15th  of  March,  when  all  offers  for  the  loan 
became  payable  by  the  express  terms  of  the  proposals.* 
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With  every  desire  to  extend  to  you  all  the  accommodations  in  my 
power  consistently  with  the  public  service,  in  regard  to  the  payment 
due  from  you  on  account  of  the  accepted  offer  for  the  loan,  as^due 
provision  has  been  made  for  the  required  funds  in  California,  it  is 
impossible  to  accede  to  your  request  to  deposit  there. 
Very  respectfully,  your  obedient  servant, 

HOWELL  COBB, 
Secretary  of  the  Treasury. 
Messrs.  Sweeny,  Rittenhousb,  Pant  &  Co., 

Washington^  D,  C* 


Treasury  Department,  J«gf««^  17,  1858. 

Gentlemen:  Your  letter  of  the  16th  instant  is  received,  with  cer- 
tificates of  deposit  with  the  assistant  treasurer  at  New  York  of 
$22,350,  on  account  of  premium  on  your  accepted  offer  for  the  loan. 

In  regard  to  your  indication  that  it  will  be  most  convenient  for  you 
to  deposit  the  principal  ($450,000)  with  the  assistant  treasurer  at 
San  Francisco,  between  now  and  the  1st  of  January  next,  I  must 
take  leave  to  state  that  other  parties  have  proposed  to  deposit  at 
San  Francisco  on  account  of  their  offers  for  the  accepted  loan,  and 
this  department  has  decided  to  refuse  to  accept  any  deposit  at  that 
place  on  that  account.  I  must  therefore  decline  your  proposition  to 
deposit  there.  I  shall  be  happy  to  accommodate  you,  as  far  as  the 
public  service  will  admit,  as  to  the  time  of  making  deposits  on  account 
of  your  offer  with  any  of  the  depositaries  in  the  Atlantic  States, 
but  must  hold  the  bidders  for  the  loan  to  the  terms  of  the  notice  in 
regard  to  any  deposit  at  San  Francisco,  which  was  in  effect  excluded 
by  the  requirement  that  all  successful  bidders  must  deposit  the 
whole  amount  on  or  before  the  1st  of  September. 
Very  respectfully, 

HOWELL  COBB, 
Secretary  of  the  Treasury. 

Messrs.  Howland  &  Aspinwall, 

New  York, 


H. 

Washington,  D.  C,  January  29,  1859. 

Dear  Sir:  In  behalf  of  our  friends  Messrs.  Wells,  Pai^o  &  Co., 
of  New  York,  we  beg  to  submit  the  following  proposition,  viz  : 

To  cash,  in  San  Francisco,  drafts  drawn  by  your  department,  in 
first,  second,  and  thirds,  on  the  assistant  treasurer,  New  York,  and 
allow  you  a  premium  of  (2.30  per  cent.)  two  and  thirty-hundredths 
of  one  per  cent. ;  this  proposal,  if  accepted,  to  continue  in  force  for 
one  year  from  date. 

Yours,  respectfully, 

RIGGS  &  CO. 
Hon.  Howell  Cobb, 

Secretary  of  the  Treasury. 
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Trbasubt  Department,  February  5,  1859. 

Gentlemen:  Tour  letter  of  the  29th  ultimo  has  been  received  and 
duly  considered.  The  proposition  made  by  you,  in  behalf  of  Messrs. 
Wells,  Fargo  A  Co.,  of  New  York,  to  exchange  coin  with  the  assistant 
treasurer  of  the  United  States  at  San  Francisco,  to  such  an  amount 
as  may  be  required  for  the  use  of  the  government,  for  transfer  drafts 
drawn  by  the  Treasurer  of  the  United  States  on  the  assistant  trea- 
surer at  New  York,  and  to  allow  a  premium  of  two  and  thirty-hun- 
dredths  of  one  per  cent,  for  the  same — the  arrangement  to  continue 
in  force  for  twelve  months  from  the  29th  ultimo — is  hereby  accepted. 

The  necessary  instructions  will  be  sent  to  the  assistant  treasurer  at 
San  Francisco  by  the  first  opportunity. 
I  am,  very  respectfully, 

HOWELL  COBB, 
Secretary  of  the  Treasury. 

Messrs,  Riggs  &,  Co. ,  Wa^hingUm^  D.  C. 


L 

Treasury  op  the  United  States,  AprU  9,  1860. 

Sir:  I  have  the  honor  to  report  that  between  April  27,  1859,  and 
February  4,  1860,  the  assistant  treasurer  at  San  Francisco  did  credit 
the  Treasurer  of  the  United  States  $870,000,  received  by  him  in  ex- 
change for  that  amount  of  transfer  drafts  in  his  favor  on  the  assistant 
treasurer  at  New  York,  and  also  |19,090  premium  thereon.  Some  of 
these  transfer  drafts  were  assigned  to  Wells,  Fargo  &  Co.,  but  the 
larger  portion  were  assigned  to  various  other  persons.  We  have, 
therefore,  no  direct  means  of  determining  whether  these  exchanges 
were  made  with  Wells,  Fargo  &  Co.,  but  presume  they  were,  or,  at 
least,  were  made  with  others  by  their  permission  or  direction. 
Very  respectfully,  your  obedient  servant, 

W.  C.  PRICE. 
Treaaurei'  of  the  United  States. 
Hon.  Howell  Cobb, 

Secretary  of  the  Treasury. 


K. 

Treasury  of  the  United  States^  April  9, 1860. 
Sir:  I  have  the  honor  to  enclose  a  statement  of  moneys  in  the 
treasury  of  the  United  States  at  the  end  of  each  month  from  January 
1,  1859,  to  January  1,  1860,  with  the  amount  of  outstanding  warrants 
and  balance  subject  to  draft. 

Very  respectfully,  your  obedient  servant, 

W.   C.  PRICE, 
Treasurer  of  the  United  States. 
Hon.  Howell  Cobb, 

Secretary  of  the  Treasury. 
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Statement  of  amount  of  moneys  in  the  treasury  at  the  end  of  eaxh  month  Jrom 
January  1,  1859,  to  January  1,  1860,  with  the  amount  of  outstanding  war- 
rants and  balance  subject  to  drajl. 


Month. 

Amount  on  deposit. 

Outstanding  drafts. 

Subject  to  draft. 

1859. 
JfiLniiarv'  1 

$4,545,961  91 

8,  787,  217  59 
8,767,076  66 

9,  511, 122  50 
8,  503,  657  37 
6,  759,  447  00 
6,735,599  76 
6,  829,  564  57 
6,602,935  09 
6,  384, 873  29 
6,  339,  592  03 
7,411,743  84 

6,  695,  225  05 

$1,512,361  59 
1,920,810  38 
2,252,451  38 
1,806,317  40 
1,563,110  04 
2,  730, 167  12 
2,  297,  842  20 

1,  865,  888  51 

2,  888, 129  32 
1,  409, 248  39 
1,  473,  050  43 
1,  851,  533  25 

2, 181,  600  25 

$3,033,600  32 

February  1 

Marcb  1 

6,  866,  407  21 

7.  514,  625  28 

April  1 

7.644,805  10 

May  1 

6.  940,  547  33 

June  1 

4.  029.  279  88 

July  1 

4,  437,  757  56 

Auffuftt  1 

4, 963,  676  06 

September  1 

October  1 

3,  714,  805  77 
4, 975,  624  90 

November  1 

December  1 

1860. 
January  1 

4,  866,  541  60 
5, 560, 210  59 

4,513,624  80 

Treasury  op  the  United  States, 

April  9,  1860. 


W.  C.  PRICE, 
Treasurer  of  the  United  States. 


L. 

Treasury  Department,  August  27,  1859. 

Gentlemen  :  Agreeably  to  your  request  I  have  directed  the  depos- 
itary at  Mobile  to  accept  $100,000  for  the  credit  of  the  Treasurer  on 
account  of  your  bid  for  the  late  loaD. 

As  New  Orleans  is  one  of  the  places  of  deposit  on  account  of  the 
loan  specified  in  the  official  notice,  there  is  no  occasion  for  instruc- 
tions to  the  assistant  treasurer  there  to  accept  deposits  on  that  account, 
as  he  will  doubtless  receive  any  such  sums  as  may  be  presented  in 
your  behalf,  and  grant  the  usual  certificate  of  such  deposit. 
I  am,  &c., 

HOWELL  COBB, 
Seci^etary  (f  the  Treasury » 
Messrs.  Sweeny,  Rittenhouse,  Pant  A  Co., 

Washington  City. 
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Treasubt  Depabtment,  August  27,  1859. 

Sib:  Be  pleased  to  accept  $100, 000  for  the  credit  of  the  Treasurer  of 
the  United  States  on  account  of  the  bid  of  Messrs.  Sweeny,  Rittenhouse, 
Fant  &  Co.  for  the  late  loan,  and  grant  to  the  party  making  such 
deposit  in  their  behalf  the  usual  certificates  of  deposit. 
I  am,  <&c., 

HOWELL  COBB, 
Secretary  of  the  Treasury 
J.  Sanfobd,  Esq., 

Depositary,  Mobile,  Alabama. 


M. 

« 

Tbeasurt  Depabtment,  November  21,  1859. 

Gentlemen:  The  present  and  prospective  condition  of  the  treasury, 
in  view  of  the  probable  demand  upon  it  immediately  after  the  meet- 
ing of  Congress,  require  this  department  to  inform  you  that  the 
balance  now  due  on  account  of  your  accepted  oflFer  for  the  loan  of 
1858  must  be  deposited  by  the  10th  of  December  proximo,  and  I 
have  so  notified  Messrs.  Duncan,  Sherman  &  Co.,  to  whom  your  bid 
was  assigned. 

Very  respectfully, 

HOWELL  COBB, 
Secretary  of  the  Treasury. 
Messrs.  Sweeny,  RrrrENHOUSB,  Fant  &  Co. , 

Washington  City,  D.  G. 


Washington,  Decemhei^  10,  1859. 

Sib:  We  beg  leave  to  state,  in  reply  to  your  letter  of  the  21  st 
ultimo,  that  we  feel  constrained  by  your  course  to  abstain  from  any 
further  attempt  to  fulfil  the  execution  of  the  contract  awarded  us  in 
January  last  for  $3, 000, 000  of  the  government  loan.  We  have  been 
coerced  to  adopt  this  proceeding  by  what  we  consider  a  plain  viola- 
tion on  your  part  of  your  published  proposals.  These  proposals 
clearly  proclaimed  that  resident  bidders  had  the  right  to  deposit  their 
payments  at  either  the  depository  nearest  their  residence  or  at  such 
other  depository  in  the  United  States  as  their  convenience  might 
indicate.  The  non-resident  bidders  were  alone  restricted  to  certain 
places  designated  by  your  proposals.  This  language  is  plain  and 
simple.  Solely  induced  by  these  words  of  your  proposals  to  bid  for 
a  part  of  the  loan,  and  satisfied  that  they  conferred  the  right  to 
deposit  at  San  Francisco,  we  immediately,  on  the  28th  day  of  Jan- 
uary, 1859,  made  known  our  readiness  to  deposit  the  amount  at  that 
place.  We  had  deposited  one  per  cent,  of  the  premium  on  the  loan, 
being  $30,000,  in  your  hands,  which  fully  secured  the  government 
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against  any  failure  on  our  part  to  place  the  amount  of  our  share  of 
the  loan  by  the  15th  day  of  March,  as  required  by  your  proposals. 
You  declined  to  receive  it,  and  assigned  in  your  letter  to  us  of  the 
29th  of  January,  1859,  the  reason  that  the  government  did  not  re- 
quire funds  at  that  place.  We  again  applied  to  you  early  in  Feb- 
ruary, 1859,  through  the  intervention  of  the  Secretary  of  War,  and 
informed  you  that  we  were  ready  to  deposit  there,  as  the  terms  of 
your  proposals  authorized  us  to  do.  You  again  declined  to  receive 
any  deposit  there  for  the  same  reason  that  the  United  States  treasury 
had  no  need  of  funds  there,  and  that  you  had  arranged  with  other 
parties.  Thus  you  perceive  that  the  reasons  then  alleged  by  you 
for  the  refusal  were  contrary  to  the  very  words  of  your  own  propo- 
sals. It  rendered  nugatory  and  ineffectual  all  its  terms,  and  made 
the  convenience  of  the  government  the  rule  for  your  selection,  and 
not  our  convenience. 

By  your  proposals  we,  as  resident  bidders,  had  the  right  to  select 
a  depository  to  suit  our  convenience.  You  deprived  us  of  this  priv- 
ilege, and  destroyed  our  right  under  the  contract.  When  the  15th 
of  March  had  passed  we  also  claimed  the  right  to  deposit  at  San  Fran- 
cisco,  and  in  your  letter  to  us  of  the  26th  September  last  you  assigned 
quite  a  different  reason,  which  was  that  in  August,  1858,  you  had 
decided,  on  the  application  of  Howland  &  Aspinwall,  that  the  propo- 
sals then  previously  issued,  which  you  say  were  precisely  like  those 
issued  by  you  in  December,  in  effect  did  not  authorize  the  resident 
bidder  to  deposit  at  San  Francisco.  We  do  not  admit  that  the  cases 
were  similar.  We  had  never  heard  of  your  decision  when  the  bid 
was  offered  by  us.  We  looked  alone  to  your  proposals.  These  pro- 
posals gave  us  the  right  to  deposit  at  San  Francisco.  We  had  ample 
time  to  make  the  deposit,  and  on  the  day  after,  the  loan  was  awarded 
to  us  one  of  our  firm  actually  arran^ecl  with  a  responsible  firm  in  New 
York  to  make  the  deposit  in  San  Francisco.  You,  however,  refused 
to  receive  it,  and,  knowing  that  you  had  the  power,  but  not  the 
right,  to  claim  the  $30,000  deposited  by  us,  as  forfeited  by  us,  should 
we  have  neglected  or  declined  to  deposit  at  the  points  you  designated 
alone  for  the  non-resident  bidders,  we  were  forced  to  place  a  large 
amount  of  the  money  where  our  convenience  did  not  indicate.  This 
violation  of  the  contract  on  your  part  has  directly  caused  us  a  large 
loss.  You  well  know  that  we  should  have  realized  by  a  deposit  at 
San  Francisco  a  large  profit  by  the  mere  difference  in  exchange 
between  that  place  and  New  York. 

Very  shortly  after  we  had  proposed  to  deposit  there,  you  made  a 
contract  with  Wells,  Fargo  &  Co.  to  place  money  there,  and  sold 
government  drafts  on  New  York,  at  a  premium  of  2iVV  V^^  cent.,  we 
believe,  and  this  fact  is  in  conflict  with  what  you  have  stated  to  us  in 
your  letter  of  29th  January  last,  that  you  did  not  require  funds  at  San 
Francisco.     Your  proposals  secure  to  us  this  right. 

And  now,  sir,  having  subjected  us,  by  your  disavowal  of  the  words 
and  substance  of  your  proposals,  to  this  serious  loss  anddame^e,  can 
you  expect  us  to  sustain  any  further  pecuniary  injury,  and  comply 
with  your  call  to  deposit  the  balance  of  the  loan  other  than  at  San 
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Francisco.  We  must  decline  any  such  requirement.  Your  refusal  to 
receive  the  money  at  San  Francisco  released  us  from  being  confined 
to  the  15th  day  of  March,  1859,  after  it  had  elapsed.  No  principle 
i8  better  settled  than  that  the  right  of  a  party  under  a  contract  can- 
not be  impaired  or  taken  away  by  the  act  of  the  adverse  party,  and 
that  time,  in  such  a  case,  is  not  considered  to  be  a  material  ingredi- 
ent in  the  contract.  We  proposed  to  submit  our  rights  under  the 
contract  to  the  consideration  of  the  Attorney  General.  This  you  also 
refused.  We  have  now  appealed  to  the  President  of  the  United 
States  to  have  this  matter  referred  to  the  Attorney  General,  Mr. 
Black,  with  entire  confidence  in  his  judgment,  and  with  the  determi- 
nation to  abide  by  his  opinion  in  the  case,  reserving  all  equities  which 
we  may  have  elsewhere.  This  appeal  to  the  President  ought  to  be 
sufficient  to  induce  you  to  waive  and  defer  your  call  at  this  time,  until 
the  Attorney  General  shall  have  deliberated  on  and  settled  our  rights 
under  the  contract.  Should  this  appeal  be  not  granted,  then  we  have 
no  other  redress  but  to  appeal  for  relief  to  the  Congress  of  the  United 
States.  No  government  has  ever  refused  to  compensate  the  citizen 
for  losses  sustained  by  a  breach  or  disregard  of  a  contract  on  the 
part  of  its  functionaries,  and  however  you  may  have  been  influenced 
by  a  desire  to  benefit  the  government  at  our  expense,  yet  we  feel 
confident  that  a  sense  of  justice  will  insure  to  us,  on  the  part  of  the 
legislature  of  the  United  States,  full  remuneration  for  the  large  loss 
you  have  occasioned  to  us  by  your  refusal  to  receive  payment  for  the 
stock  at  the  depository  at  San  Francisco,  which  we  proposed  to  do  in 
January  last,  by  the  15th  of  March,  1859,  the  day  fixed  in  your  pro- 
posals for  the  payment  of  the  loan. 

This  justly  entitles  us  to  a  return  of  the  amount  of  the  premium 
you  now  hold,  and  exonerates  us  from  all  obligation  under  the  con- 
tract, and  constitutes  a  proper  claim  for  the  recovery  of  the  large 
sums  we  have  lost  in  consequence  of  that  refusal. 

We  have  been  always  ready  and  willing  to  comply  with  your  pro- 
posals, bj'  depositing  our  payments  at  San  Francisco,  which  not  only 
suited  our  convenience,  but  would  have  avoided  all  loss  and  contributed 
very  largely  to  our  profit. 

We  have  the  honor  to  be,  very  respectfully,  your  obedient  servants, 

SWEENY,  RITTBNHOUSE,  FANT  A  CO. 

Hon.  Howell  Cobb, 

Secretary  (f  the  Treasury. 


IN  THE  court  of  CLAIMS-No.  1832. 

Sweeny,  Rhtenhousb,  Fant  &  Co.  vs.  The  Unfted  States. 

Testimony  of  Douglass  M.  Cleary  for  the  claimants,  taken  before 
Edmund  F.  Brown,  commissioner  for  the  District  of  Columbia. 

District  op  Columbia,  County  (f  Washington,  ss  : 

On  the  thirteenth  day  of  July,  A.  D.  eighteen  hundred  and  sixty, 
personally  came  Douglass  M.  Cleary,  the  witness  within  named,  and 
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after  having  been  first  sworn  to  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  the  questions  contained  in  the  within  deposi- 
tion were  written  down  by  the  commissioner,  and  then  proposed  by 
him  to  the  witness;  and  the  answers  thereto  were  written  down  by 
the  commissioner  in  the  presence  of  the  witness,  who  then  subscribed 
the  deposition  in  the  presence  of  the  commissioner. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object, 
except  as  herein  stated. 

[SEAL.]  EDM.  F.  BROWN, 

GommissioTier  of  the  Court  of  Claims. 

Fees  of  tvitness. 
Attendance,  one  day,  at  $1  50  per  day $1  50 


Commissioner's  fees. 

Taking  testimony,  7  pages,  1,300  words,  at  20  cents  per  100     $2  60 
Administering  oath 10 

2  70 


The  deposition  of  Douglass  M.  Cleary,  taken  at  the  request  of  John 
S.  Watts,  esq.,  counsel  for  the  claimants,  at  the  solicitor's  office, 
before  Edmund  P.  Brown,  commissioner  for  the  District  of  Colum- 
bia, to  be  used  in  the  investigation  of  a  claim  against  the  United 
States,  now  pending  in  the  Court  of  Claims,  in  the  name  of  Sweeny, 
Rittenhouse,  Pant  &  Co.  vs.  United  States. 

First  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry;  and  whether,  and  in  what  de- 
gree, you  are  related  to  the  claimants. 

Answer.  My  name  is  Douglass  M.  Cleary;  my  occupation  book- 
keeper in  Sweeny,  Rittenhouse,  Pant  A  Co.'s  banking  house;  my  age 
is  twenty-one  years;  my  residence  the  past  year  Washington  city. 
I  have  no  interest,  direct  nor  indirect,  in  the  claim  which  is  the  sub- 
ject of  inquiry,  and  am  in  no  degree  related  to  the  claimants. 

First  interrogatory  by  the  counsel  for  the  claimants.  Do  you  know 
of  the  house  of  Sweeny,  Rittenhouse,  Pant  &  Co.  having  taken  a 
government  loan  of  three  millions  of  dollars  in  1859  ? 

Answer.  I  do. 

2d  interrogatory.  Please  state  if  you  have  kept  from  the  begin- 
ning .to  the  end  the  account  of  stock  received  from  the  government, 
and  the  sales  of  said  stock. 

Answer.  I  have  kept  the  cash  account  of  the  house  arising  oat  of 
the  stock. 

3d  interrogatory.  Of  what  is  the  three  sheets  now  before  you, 
marked  *' Exhibit  A,''  a  correct  copy? 
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(Objected  to  as  not  calling  for  evidence  which  is  legal  or  pertinent 
to  the  issue  in  this  cause,  the  call  being  for  copies  of  entries  by  the 
claimants,  and  not  a  call  for  facts.) 

Answer.  It  is  a  correct  copy  of  the  ledger  account  of  Sweeny, 
Rittenhouse,  Fant&  Co.,  styled  ** United  States  loan  account,''  being 
the  three  million  loan  above  referred  to. 

4th  interrogatory.  What  kind  of  a  business  house  is  the  house  of 
Sweeny,  Rittenhouse,  Fant  &  Co.,  and  how  are  their  books  kept? 

Answer.  It  is  a  banking  house,  and  transacts  all  business  apper- 
taining to  bankers  and  brokers,  and  their  books  are  kept  in  regular 
bank  style. 

5th  interrogatory.  Who  constitute  the  firm  of  Sweeny,  Ritten- 
house, Fant  &  Co.? 

Answer.  Hugh  B.  Sweeny,  Charles  E.  Rittenhouse,  Hamilton  Q-. 
Fant,  Samuel  Fowler,  William  T.  Herron,  John  L.  Dufief,  Richard 
Pettit,  Susan  Ireland,  and  Hugh  B.  Sweeny  and  Ann  R.  O'Neale, 
executors  of  Timothy  O'Neale,  deceased. 

Cross-examination  by  B.  H.  Gillet,  esq,^  solicitor  of  the  Court  of  Claims. 

Ist  cross-interrogatory.  You  state  you  know  that  the  claimants 
took  three  millions  of  United  States  loan.  How  do  you  know  that 
fact? 

Answer.  I  know  it  from  the  fact  that  I  made  the  preliminary  de- 
posit of  thirty  thousand  dollars,  and  handed  in  the  proposals  which 
were  accepted  bj'  the  Secretary  of  the  Treasury. 

2d  cross-interrogatory.  You  state  that  the  books  are  kept  in  regu- 
lar bank  style.  What  books  are  kept  where  they  are  kept  in  regular 
bank  style  ? 

Answer.  The  ledgers,  journals,  and  blotters. 

3d  cross-interrogatory.  Which  of  these  books  are  under  your  con  - 
trol,  and  in  which  do  you  make  the  entries  ? 

Answer.  The  journals  and  ledgers. 

4th  cross-interrogatory.  Who  keeps  the  blotter  ? 

Answer.  The  teller. 

6th  cross-interrogatory.  From  what  is  the  journal  made  ? 

Answer.  It  is  made  from  the  debits  and  credits  at  the  counter. 

6th  cross-interrogatory.  How  are  the  debits  and  credits  arrived  at 
at  the  counter  ? 

Answer.  By  the  ordinary  transactions  of  business. 

7th  cross-interrogatory.  What  do  you  mean  by  the  ordinary  trans- 
actions of  business  ? 

Answer.  Such  as  deposits  and  checks,  remittances  and  drafts,  dis- 
counts and  exchange,  stock  operations,  and  incidental  business. 

8th  cross-interrogatory.  Are  all  these  things  attended  to  by  the 
book-keeper  at  the  counter  ? 

Answer.  They  are  not. 

9th  cross-interrogatory.  Does  the  book-keeper  make  any,  and  what, 
original  entries  in  the  books  of  the  bank  ? 

Answer.  He  makes  all  charges. 
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10th  cross-interrogatory.  What  does  he  make  the  entries  from? 

Answer.  From  checks,  drafts,  remittances,  and  charges  from  what- 
ever transactions  they  may  arise. 

11th  cross-interrogatory.  What  entries  does  the  teller  make? 

Answer.  He  receives  all  deposits,  pays  all  checks,  and  makes  all 
the  credits  in  the  blotter. 

12th  cross-interrogatory.  Are  his  entries  on  the  blotter  carried  into 
the  journal;  and  are  all  the  entries  in  the  journal  posted  into  the 
ledger  ? 

Answer.  They  are,  except  the  balances  on  the  journal,  which  are 
the  cash  balances  at  the  counter  carried  forward  from  day  to  day. 

13th  cross-interrogatory.  Do  the  books  kept  in  bank  style  show 
the  amount  of  capital,  of  what  it  consists,  the  debits  and  credits  with 
corporations  and  individuals,  as  well  as  the  expenses  of  all  the  con- 
siderable transactions  by  the  establishment? 

Answer.  They  do. 

14th  cross-interrogatory.  What  is  the  amount  of  capital  employed 
by  the  banking  house  of  Sweeny,  Rittenhouse,  Fant  &  Company? 

(Objected  to  as  immaterial.) 

Answer.  I  decline  answering  the  question;  I  am  not  prepared  to 
do  so. 

15th  cross-interrogatory.  At  the  time  of  the  taking  of  the  loan  re- 
ferred to  in  your  previous  answers  had  the  claimants  SLuy,  and  what, 
amount  of  funds  in  San  Francisco,  California  ? 

Answer.  I  do  not  know. 

16th  cross-interrogatory.  Do  their  books  show  that  they  had  any 
there  ? 

Answer.   I  think  not;  I  have  no  recollection  of  it. 

17th  cross  interrogatory.  Have  they  since  had  any  and  how  much 
there  ? 

Answer.  I  do  not  know. 

18th  cross-interrogatory.  At  the  time  of  taking  the  loan  had  they 
any  and  what  amount  of  funds  in  the  city  of  New  York  ? 

Answer.  They  had  some  funds  there,  for  they  have  never  been 
without  funds  there,  but  of  the  amount  I  have  no  recollection. 

19th  cross-interrogatory.  At  the  time  of  taking  the  loan  what 
amount  of  cash  funds  had  the  claimants  in  the  city  of  Washington  ? 

(Objected  to,  as  immaterial  to  the  issue.) 

Answer.  I  do  not  know. 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  of 
any  other  matter  relative  to  the  claim  in  question  ?  If  you  do,  state 
it. 

Answer.  I  do  not.  I  wish  to  state  that  in  my  answer  to  the  3d 
cross-interrogatory  I  intended  to  refer  only  to  the  books  with  which 
I  had  immediate  connexion  and  control. 

D.  M.  CLEARY. 

Sworn  to  and  subscribed  before  me  this  ISth  day  of  July,  1860. 

EDM.  F.  BROWN, 

Commiaaioner. 
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IN  THE  COURT  OF  CLAIMS— No.  1832. 

Sweeny,  Rittenhouse,  Fant  &  Co.  vs.  The  United  States. 

Testimony  of  Holmes  Edtoard  Qffley/or  the  claimants,  taken  before  Ed- 
mund F,  Brovm,  commissioner  for  the  District  of  Cdumhia, 

District  op  Columbia,  County  of  Washington,  ss: 

On  the  thirteenth  day  of  July,  A.  D.  eighteen  hundred  and  sixty, 
personally  came  Holmes  Edward  Offley,  the  witness  within  named, 
and  after  having  been  first  sworn  to  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  the  questions  contained  in  the  within  depo- 
sition were  written  down  by  the  commissioner,  and  then  proposed 
by  him  to  the  witness;  and  the  answers  thereto  were  written  down 
by  the  commissioner  in  the  presence  of  the  witness,  who  then  sub- 
scribed the  deposition  in  the  presence  of  the  commissioner. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object, 
except  as  herein  stated. 

Pj^  g-,  EDM.  P.  BROWN, 

^  '    '-'  Commissioner  of  the  Court  of  Claims. 

Fees  of  witness : 
Attendance,  one  day,  at  $1  50  per  day $1  50 


Commissioner's  fees : 

Taking  testimony,  9  pages,  1,720  words,  at  20  cents  per  100  •  •       3  40 
Administering  oath • 10 


3  50 


The  deposition  of  Holmes  Edward  Offley,  taken  at  the  request  of 
John  S.  Watts,  esq.,  counsel  for  the  claimants,  at  the  solicitor's 
office,  before  Edmund  F.  Brown,  commissioner  for  the  District  of 
Columbia,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States,  now  pending  in  the  Court  of  Claims,  in  the  name  of 
Sweeny,  Rittenhouse,  Fant  &  Co.  vs.  The  United  States. 

First  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry;  and  whether,  and  in  what 
degree,  you  are  related  to  the  claimants. 

Answer.  My  name  is  Holmes  Edward  Offley;  my  occupation,  a 
clerk  in  the  banking-house  of  Sweeny,  Rittenhouse,  Fant  &  Co. ;  my 
age  is  twenty-one  years;  my  residence  the  past  y^ear,  Georgetown, 
District  of  Columbia.  I  have  no  interest,  direct  nor  inArect,  in  the 
claim  which  is  the  subject  of  inquiry,  and  am  in  no  degree  related 
to  the  claimants. 
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First  interrogatory  by  the  counsel  for  the  claimants.  Had  the  house 
of  Sweeny,  Rittenhouse,  Fant  &  Co.,  during  the  year  1859,  a  United 
States  loan  account  ?  And  if  so,  state  what  connexion  you  had,  as 
clerk,  with  that  account. 

Answer.  The  house  had  such  an  account,  and  my  duties  were  to 
conduct  the  correspondence  relative  to  the  account,  under  the  super- 
vision of  Mr.  Fant.  Whenever  the  New  York  accounts  were  ren- 
dered I  had  to  examine  them,  and  they  showed  the  amounts  paid  for 
the  stock,  and  when  it  was  sold,  and  for  what  amount,  as  well  as  the 
expenses  of  the  sale. 

2d  interrogatory.  When  the  accounts  were  thus  examined  and 
found  correct  by  you,  what  disposition  was  made  of  them? 

Answer.  I  gave  the  teller  the  proper  debit  and  credit  memoran- 
dums, which  he  entered  on  the  blotters.  Then  the  bookkeeper 
takes  them  and  enters  them  on  his  journal  and  posts  them  in  the 
ledger. 

3d  interrogatory.  Who  is  the  bookkeeper  having  charge  of  this 
account  ? 

Answer.  Mr.  Douglass  M.  Cleary. 

4th  interrogatory.  Have  you  examined  the  account  now  shown 
you,  referred  to  in  his  deposition  as  Exhibit  A  ?  And  if  so,  state 
whether  it  is  correct  or  not. 

Answer.  I  have  examined  it,  and  believe  it  to  be  correct. 

Gross-examination  hy  R.  H.  CHUet,  esq.^  solicitor  of  the  Court  of  Claims. 

1st  cross-interrogatory.  Have  you  compared  each  item  of  this  ac- 
count with  anything;  and  if  so,  what,  and  when? 

Answer.  I  have  compared  the  items  with  the  vouchers,  at  the  time 
of  making  the  entries. 

2d  cross-interrogatory.  Did  you  make  all  the  entries  in  this  account; 
and  if  so,  when  and  where  did  you  make  them  ? 

Answer.  I  did  not  make  them  all.  I  do  not  make  any  entries  on 
the  ledger,  journal,  or  blotter,  but  give  the  teller  slips  of  the  items 
as  they  occur  in  that  account. 

3d  cross-interrogatory.  Do  you  personally  know  that  you  gave  the 
teller  slips  from  which  to  make  entries  covering  every  item  of  this 
account  at  the  time,  and  in  the  amount,  and  with  the  names  as  speci- 
fied in  this  account  ? 

Answer.  All  the  slips  I  gave  the  teller  were  made  out  in  my  own 
handwriting,  and,  as  I  said  before,  I  cannot  testify  to  every  item. 

4th  cross-interrogatory.  Do  you  personally  know  that  you  gave  the 
teller  slips  from  which  to  make  entries  covering  every  item  of  this 
account  at  the  time,  and  in  the  amount,  and  with  the  names  as  speci- 
fied in  this  account? 

Answer.  I  do  not  know  that  I  gave  him  slips  for  every  item.  I  did 
not  give  him  slips  for  every  item.  I  was  absent  from  the  bank 
at  the  time  some  of  the  slips  were  given. 

5.th  cross-interrogatory.  Are  these  slips  preserved  in  the  bank  ? 

Answer.  I  believe  they  are. 
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6th  cross-interrogatory.  When  did  yon  last  see  them  ? 

Answer.  I  cannot  say. 

7th  cross-interrogatory.  Have  you  ever  compared  this  account,  item 
by  item,  with  those  slips ;  and  if  so,  when,  and  in  whose  presence  ? 

Answer.  I  have  not  compared  this  identical  account  with  those 
slips. 

8th  crpss-interrogatory.  Have  you  ever  compared  this  identical 
account,  item  by  item,  with  the  original  entries  made  by  the  teller 
on  the  blotter;  and  if  so,  when,  and  in  whose  presence? 

Answer.  I  have  not  examined  those  three  sheets  of  paper  with  the 
original  entries  made  by  the  teller. 

9th  cross-interrogatory.  Is  the  correspondence  from  which  you 
made  up  the  slips  which  you  handed  to  the  teller  still  in  existence, 
and  in  the  bank;  and  if  not,  what  has  become  of  it? 

Answer.  I  believe  it  is  still  in  existence,  and  in  the  bank. 

10th  cross-interrogatory.  In  making  up  your  slips  for  the  teller, 
did  you  make  them  according  to  your  own  judgment  and  views  of 
things  before  you,  or  in  conformity  with  directions  that  were  given 
to  you  by  Mr.  Fant,  or  some  other  one  of  the  claimants  ? 

Answer.  I  always  referred  the  charges  of  commissions  and  such 
things  to  Mr.  Fant,  and  also  the  whole  accounts.  I  never  reported 
the  accounts  as  being  satisfactory  unless  they  were  satisfactory  to  Mr. 
Fant. 

11th  cross-interrogatory.  Do  you  personally  know,  and  if  so,  how 
do  you  know,  that  these  accounts  rendered  by  the  New  York  corre- 
spondents truly  represent  the  transactions  ? 

Answer.  I  cannot  answer  that  definitely.  We  had  to  take  their 
word  for  the  sales,  and  that  is  why  I  referred  it  to  Mr.  Fant,  he  being 
he  h  ead  of  that  branch  of  the  business  of  the  house. 

Direct  eocamination  resumed. 

5th  interrogatory.  From  the  beginning  to  the  end  of  that  account, 
how  many  business  days  were  you  absent  from  the  bank  ? 

Answer.  I  cannot  say  exactly.  On  one  occasion  I  was  absent  two 
weeks,  and  occasionally  absent  for  short  periods. 

6th  interrogatory.  Did  you  compare  the  slips  given  to  the  teller 
with  the  entries  on  the  blotter  and  journal  during  the  progress  of 
the  account ;  and  if  so,  how  did  they  compare  ? 

Answer.  I  compared  the  most  of  them.  There  were  some  small 
items  I  did  not  compare.     I  found  correct  all  that  I  did  compare. 

7th  interrogatory.  When  you  say  account  marked  ** Exhibit  A''  is 
correct,  with  what  do  you  mean  it  correct  ? 

Answer.  I  mean  it  to  be  correct  with  everything — from  the  slips 
to  the  blotter,  from  the  blotter  to  the  journal,  and  from  the  journal 
to  the  ledger. 

8th  interrogatory.  With  what  New  York  houses  did  you  have  ac- 
counts for  the  sale  of  United  States  loan  account  stock  ?  . 

Answer.  I  cannot  recollect  them  all — Duncan,  Sherman  &  Co., 
M.  Morgan  &  Sons,  Morse  &  Wolf,  and  others  I  do  not  recollect. 
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Croaa-examination  resumed. 

12th  cross-interrogatory.     Where  did  you  first  see  ** Exhibit  A" 
to  which  you  have  referred  in  your  testimony? 

Answer.  If  it  is  the  one  I  think  it  is,  I  saw  the  bookkeeper  copy- 
ing it  off  this  week,  and  it  was  finished  this  morning.   - 

13th  cross-interrogatory.  Have  you  compared  every  item  in  this 
account  with  the  journal ;  and  if  so,  when,  and  in  whose  presence  ? 

Answer.  I  have  not  compared  that  exhibit  with  the  journal. 

14th  cross-interrogatory.  Have  you  ever  compared  this  exhibit 
with  the  ledger  ;  and  if  so,  when,  and  in  whose  presence  ? 

Answer.  I  have  not. 

15th  cross-interrogatory.  Have  you  ever  compared  this  exhibit 
with  the  blotter  ;  and  if  so,  when,  and  in  whose  presence  ? 

Answer.  I  have  not. 

16th  cross-interrogatory.  Have  you  ever  compared  the  blotter  with 
the  journal ;  and  if  so,  when,  and  in  whose  presence  ? 

Answer.  I  have  compared  it  in  most  cases  the  morning  after  the 
entries  are  made  in  the  blotter,  but  cannot  recollect  in  whose  presence. 

17th  cross-interrogatory.  Is  the  journal  made  up  from  the  blotter, 
or  from  the  slips  that  you  hand  to  the  teller  ? 

Answer.  I  think  the  bookkeeper  enters  the  debits  on  the  journal 
from  the  slips  and  checks,  and  the  credits  from  tHe  blotter.  In  the 
credit  blotter  the  items  to  go  on  the  journal  are  stated. 

18th  cross-interrogatory.  Might  not  items  of  both  debit  and  credit 
appear  on  the  blotter  and  journal  and  be  omitted  in  the  ledger  with- 
out your  knowledge  ;  and  can  you  swear  of  your  own  knowledge  that 
no  omission  of  the  kind  has  occurred  in  the  account  marked  *  *  Exhibit 
A,"  and  now  in  question? 

Answer.  There  might  be  such  omissions,  and  I  cannot  sw^ear  posi- 
tively that  no  such  omission  has  occurred  in  this  account. 

Direct  examinatian  resttmed, 

9th  interrogatory.  How  does  the  balance  on  Exhibit  A  compare 
with  the  ledger? 

Answer.  They  are  the  same. 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  of  an/ 
other  matter  relative  to  the  claim  in  question?     If  you  do,  state  it. 

Answer.  I  do  not. 

HOLMES  EDWARD  OPFLEY. 

Sworn  to  and  subscribed  before  me  this  13th  day  of  July,  1860. 

EDM.  F.  BROWN, 

CommtssioTier. 
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IN  THE  COURT  OF  CLAIMS. 

Sweeny,  Rittenhouse,  Fant  &  Co.  vs.  X^fi  United  States. 

Testimony  of  John  B,  Offley  for  the  daimants^  taken  before  Edmund  F. 
jBrotvn,  commissioner  for  the  District  of  Columhia. 

District  of  Columbia,  County  of  Washington,  ss: 

On  the  third  day  of  August,  auno  Domini  eighteen  hundred  and 
sixty,  personally  came  John  R.  OflSey,  the  witness  within  named,  and 
after  having  been  first  sworn  to  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  the  questions  contained  in  the  within  deposi- 
tion were  written  down  by  the  commissioner,  and  then  proposed  by 
him  to  the  witness;  and  the  answers  thereto  were  written  down  by 
the  commissioner  in  the  presence  of  the  witness,  who  then  subscribed 
the  deposition  in  the  presence  of  the  commissioner. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object, 
except  as  herein  stated. 

.j^    g-|  EDM.  F.  BROWN, 

^  '      '^  Commissioner  of  the  Court  of  Claims. 

Fees  of  witness : 
Attendance,  1  day,  at  $1  50  per  day $1  50 


Commissioner's  fees: 

Taking  testimony,  5  pages,  1,000  words,  at  20  cts.  per  100-  •  •     2  00 
For  administering  oath 10 

2  10 


The  deposition  of  John  R.  Offley,  taken  at  the  request  of  John  S. 
Watts,  esq.,  counsel  for  the  claimants,  at  the  office  of  R.  H.  Gillet, 
esq.,  before  Edmund  F.  Brown,  commissioner  for  the  District  of 
Columbia,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States,  now  pending  in  the  Court  of  Claims,  in  the  name  of 
Sweeny,  Rittenhouse,  Fant  &  Co.  vs.  The  United  States. 

First  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  and  your  place  of  residence 
the  past  year;  whether  you  have  any  interest,  direct  or  indirect,  in 
the  claim  which  is  the  subject  of  inquiry;  and  whether,  and  in  what 
degree,  you  are  related  to  the  claimants. 

Answer.  My  name  is  John  R.  Offley;  my  occupation,  teller  in  the 
banking-house  of  Sweeny,  Rittenhouse,  Fant  &  Co.;  my  age  is  twenty- 
nine  years;  my  residence  the  past  year,  Georgetown,  D.  C.     I  have 
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no  interest,  direct  nor  indirect,  in  the  claim  which  is  the  subject  of 
inquiry,  and  am  in  no  degree  related  to  the  claimants. 

First  interrogatory  by  the  counsel  for  the  claimants.  How  long  have 
you  been  teller  in  the  banking-house  of  Sweeny,  Rittenhouse,  Fant  & 
Co.? 

Answer.  Since  the  first  day  of  September,  1857. 

2d  interrogatory.  Are  you  aware  of  the  fact  that  said  banking- 
house  took  a  government  loan  during  the  last  year;  and  if  so,  of  what 
amount  ? 

Answer.  I  am  aware  of  it,  and  the  amount  was  three  millions  of 
dollars. 

3d  interrogatory.  State,  if  you  please,  what  amount  of  that  loan 
was  paid  in  and  stock  received  therefor. 

Answer.  One  million  one  hundred  and  ninety  thousand  dollars,  as 
nearly  as  I  can  recollect. 

4th  interrogatory.  Was  there  a  United  States  loan  account  kept 
upon  the  books  of  said  bank  with  said  loan;  and  if  so,  how  was  it 
kept  ? 

Answer.  There  was  such  an  account  kept,  and  in  the  usual  way, 
with  the  debits  and  credits. 

5th  interrogatory.  State  what  connexion  yon  had  with  that  account, 
and  what  opportunities  you  had  of  arriving  at  its  correctness. 

Answer.  As  teller,  it  is  my  duty  to  take  charge  of  all  the  moneys 
of  the  bank,  and  receive  in  and  pay  out  the  same,  and  make  the 
proper  entries  thereof.  It  is  also  my  duty  to  balance  the  cash  after 
the  close  of  the  bank  on  each  day.  I  keep  a  day-book  upon  which  I 
enter  all  moneys  received,  all  drafts  upon  other  banks  or  bankers, 
and  all  amounts  to  the  credit  of  any  of  the  accounts  kept  in  the  bank. 
I  also  keep  a  rough  check-book  upon  which  I  enter  all  checks  paid 
during  the  day,  all  drafts  drawn  upon  us  by  other  houses  for  which 
money  has  been  paid  during  the  day,  and  all  amounts  to  the  debit  of 
any  of  the  accounts  in  the  bank.  These  books  are  footed  up  daily, 
and  the  diflFerence  between  them  added  to  or  subtracted  from  the 
balance  of  the  previous  day,  as  the  debits  or  credits  may  preponde- 
rate, represents  the  balance  of  cash  in  the  bank  on  that  day,  for 
which  I  am  obliged  to  account.  The  entries  of  the  government  loan 
account  were  first  made  by  me  on  the  day-book,  like  all  other  trans- 
actions. My  balances  of  cash  were  compared  each  day  with  the 
bpoks  of  Mr.  Cleary,  the  bookkeeper  of  the  bank,  and  found  to 
%ree. 

6th  interrogatory.  According  to  the  books  of  the  bank,  what  was 
the  amount  of  loss  on  said  government  loan,  according  to  the  best  of 
your  recollection? 

(Objected  to  on  the  ground  of  irrelevancy,  and  calling  for  what  is 
not  legal  or  competent  evidence.) 

Answer.  Nearly  fifty-four  thousand  dollars,  to  the  best  of  my  re- 
collection. 
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Cro88-eocamination  by  the  solicitor, 

Ist  cross-interrogatory.  What  is  the  amount  of  profit  and  loss  on 
said  loan,  as  appears  by  the  said  books  ? 

Answer.  I  am  unable  to  say,  not  knowing  the  footings  of  each  side 
of  the  account. 

2d  cross-interrogatory.  Have  you  a  personal  knowledge  of  the  ac- 
curacy of  said  accounts  as  they  appear  on  the  books  of  the  bank  ? 

Answer.  It  is  not  my  duty  to  examine  the  accounts,  as  that  is  the 
province  of  the  bookkeeper  or  the  clerk  having  charge  of  that  branch 
of  business. 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  of  any 
other  matter  relative  to  the  claim  in  question  ?    If  you  do,  state  it. 

Answer.  I  do  not. 

JNO.  R.  OFPLEY. 

Sworn  to  and  subscribed  before  me  this  3d  day  of  August,  1860. 

EDM.  F.  BROWN, 

Commissioner, 


IN  THE  COURT  OP  CLAIMS. 

Sweeny,  Rittenhousb,  Fant  &  Co.  vs.  The  United  States. 

Testimony  of  Hon,  John  B,  Floyd  for  the  daimants^  taken  before  Ed- 
mund F,  Brown^  commissioner  for  the  District  of  Columbia, 

District  op  Columbia,  County  of  Washington^  ss : 

On  the  thirteenth  day  of  November,  A.  D.  eighteen  hundred  and 
sixty,  personally  came  the  Hon.  John  B.  Floyd,  the  witness  within 
named,  and  after  having  been  first  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  the  questions  contained  in  the  within 
deposition  were  written  down  by  the  commissioner  and  then  proposed 
by  him  to  the  witness  ;  and  the  answers  thereto  were  written  down 
by  the  commissioner  in  the  presence  of  the  witness,  who  then  sub- 
scribed the  deposition  in  the  presence  of  the  commissioner. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object, 
except  as  herein  stated. 

.     g  1  EDM.  F.  BROWN, 

'-  '    '^  Commissioner  of  the  Court  of  Claims, 

Fees  of  witness  : 
None,  being  a  government  oflScer. 

Commissioner's  fees  : 

For  taking  testimony,  9  pages,  and  for  attendance  on  witness 
at  the  department  and  at  his  residence,  say,  two  days'  ab- 
sence from  my  office $10  00 
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The  deposition  of  Hon.  John  B.  Floyd,  taken  at  the  request  of  W. 
D.  Davidge,  esq.,  .of  counsel  for  the  claimants,  (at  the  War  De- 
partment,) before  Edmund  F.  Brown,  commissioner  for  the  District 
of  Columbia,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States,  now  pending  in  the  Court  of  Claims,  in  the  name  of 
Sweeny,  Rittenhouse,  Fant  &  Co.  vs.  The  United  States. 

First  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  3'our  place  of  residence  the 
past  year  ;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry  ;  and  whether,  and  in  what 
degree,  you  are  related  to  the  claimants. 

Answer.  My  name  is  John  B.  Floyd  ;  my  occupation.  Secretary  of 
War  ;  my  age  is  fifty-four  years  ;  my  residence  the  past  year,  Wash- 
ington city.  I  have  no  interest,  direct  nor  indirect,  in  the  claim  which 
is  the  subject  of  inquiry,  and  am  in  no  degree  related  to  the  claim- 
ants. 

First  interrogatory  by  the  counsel  for  the  claimants.  Can  you  state 
whether  or  not,  as  Secretary  of  War,  you  had  troops  stationed  on  the 
coast  of  the  Pacific,  in  Oregon,  California,  or  elsewhere,  in  January 
and  February  in  the  year  1859,  and  subsequently  thereto  ?  If  so, 
state,  if  you  please,  whether  or  not  your  department  did  not  require 
deposits  of  public  money,  at  San  Francisco  and  other  places,  for  the 
payment  of  such  troops  and  their  maintenance  in  1859  ;  and  state 
also,  if  practicable,  the  amount  so  required. 

(Objected  to  by  the  solicitor  for  the  following  reasons  : 

1st.  There  is  no  averment  in  the  petition  in  this  case  in  relation  to 
the  subject-matter  of  this  inquiry. 

2d.  That  it  has  no  applicability  to  any  issue  pending  in  this  case 
between  the  claimants  and  the  defendants. 

3d.  That  it  calls  for  information  that  is  wholly  irrelevant,  imma- 
terial, and  impertinent.) 

Answer.  Troops  were  stationed  in  California,  Oregon,  and  Wash- 
ington Territory  in  January  and  February,  1859,  and  during  the 
remainder  of  that  year.  The  amounts  remitted  during  the  months  of 
January  and  February,  1859,  for  the  payment  of  troops  serving  on 
the  Pacific  coast,  were  as  follows  : 

Recruiting  service $850 

Quartermaster's  department 213,000 

Subsistence 50,000 

Pay 161,000 


424, 850 

Say,  four  hundred  and  twenty-four  thousand  eight  hundred  and  fifty 
dollars.  The  amounts  so  remitted  for  the  remainder  of  the  year 
1859,  from  March  to  December  inclusive,  were  as  follows  : 

Recruiting  service $6, 150 

Quartermaster's  department 1,209,528 
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Subsistence $450,000 

Pay 1,765,000 

3,430,678 

Say,  three  million  four  hundred  and  thirty  thousand  six  hundred  and 
seventy  eight  dollars.  The  amount  on  deposit  at  San  Francisco  and 
other  places  cannot  be  specifically  stated,  with  the  exception  of  the 
sum  of  $661,228,  say,  six  hundred  and  sixty-one  thousand  two  hun- 
dred and  twenty-eight  dollars,  deposited  in  the  hands  of  the  assist- 
ant treasurer  at  San  Francisco  to  the  credit  of  Colonel  Thomas 
Swords,  from  March  to  December,  1859,  inclusive;  but  I  may  state, 
in  general  terms,  that  all  funds  in  the  hands  of  disbursing  oflScers  of 
the  War  Department,  not  needed  for  immediate  expenditure,  are  re- 
quired by  law  to  be  deposited  with  the  nearest  public  depositary.  I 
rely  for  the  accuracy  of  these  statements  upon  the  reports  from  the 
heads  of  bureaus,  and  have  no  doubt  of  their  correctness. 

[At  one  o'clock  p.  m.,  November  13,  1860,  adjourned  to  meet  at 
the  house  of  the  Secretary  of  War  at  6^  o'clock  this  evening.] 

EDM.  F.  BROWN, 

Commissioner. 

Tuesday,  November  13,  1860. 

Met  at  6 J  o'clock  p.  m.,  at  the  residence  of  the  Secretary  of  War, 
pursuant  to  adjournment. 

2d  interrogatory.  Have  you  any  recollection  of  having  a  conversa- 
tion with  Mr.  Cobb,   the  Secretary  of  the  Treasury,  in  relation  to 
any  offer  or  request  made  through  you  by  the  members  of  any  firm, 
or  by  any  person  or  persons,  to  deposit  funds  for  that  purpose  at 
San  Francisco  ?     If  you  had  any  *  such  conversation,  state  the  same, 
or  the  substance  thereof,   and  what  induced  or  caused  you  to  hold 
such  conversation  with  the  Secretary  of  the  Treasury  on  that  subject; 
when   it  took  place;   whether   you   were   not   authorized   and   so- 
licited by  the  members  of  a  banking  firm  in  this  city,   to  signify 
to  and  inform  Mr.  Cobb  of  their  desire,  request,  or  demand,  to  de- 
posit at  San  Francisco  moneys  in  payment  of  their  stock  to  be  then 
issued  under  the  proposals  of  December,  1858.     State,  if  you  please, 
the  reply  of  the  Secretary  of  the  Treasury  announced  to  you,  and 
the  reasons,  if  any,    he  gave  for   refusing  to  comply  with  the  re- 
quest of  such  firm. 

(Objected  to  for  the  following  reasons: 

li?t.  There  is  no  averment  in  the  petition  in  this  case  in  relation 
to  the  subject-matter  of  this  inquiry. 

2d.  That  it  has  no  applicability  to  any  issue  pending  in  this  case 
between*  the  claimants  and  the  defendants. 

3d.  That  it  calls  for  information  that  is  wholly  irrelevant,  imma- 
terial, and  impertinent. 

4th.  That  by  the  petition  in  this  case  the  whole  transaction  be- 
tween the  claimants  and  defendants  is  stated  to  be  in  writing,  and 
there  is  no  averment  that  there  was  anything  different  occurred  rest- 
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ing  in  parol;   and  therefore  the  claimants  cannot  set  up  in  proof  a 
diflferent  case  from  that  made  in  the  petition. 

5th.  That  conversations  by  the  Secretary  of  the  Treasury  snbse- 
quent  to  the  transaction  are  not  legal  evidence  between  the  parties.) 

Answer.  I  had  a  conversation  with  Mr.  Cobb,  Secretary  of  the  Treas- 
ury, early  in  February,  1859,  as  well  as  I  can  now  remember,  at  the 
request  of  Mr.  Pant,  a  member  of  the  firm  of  Messrs.  Sweeny,  Ritten- 
house,  Fant  &  Co.,  bankers.  I  informed  Mr.  Cobb,  at  the  request  of 
that  firm,  of  their  desire  to  make  deposits  in  San  Francisco  in  payment 
of  their  purchase  of  United  States  bonds.  I  understood  Mr.  Cobb  to 
say,  in  reply,  that  he  did  not  feel  authorized  to  grant  this  request  of 
Messrs.  Sweeny,  Rittenhouse,  Fant&  Co.,  for  the  reason,  mainly,  as  well 
as  I  remember,  that  he  had  already  entered  into  an  engagement  with 
other  parties  to  transfer  to  the  Pacific  coast  such  funds  as  the  Treas- 
ury Department  needed  there. 

Gross-examination  hy  the  solicitor. 

1st  cross-interrogatory.  Have  you  any  knowledge  whether  in  the 
year  1859  there  were  any  moneys  in  the  hands  of  the  disbursing  offi- 
cers of  the  War  Department  in  California  not  needed  for  immediate 
expenditure  ? 

Answer.  All  moneys  in  the  hands  of  the  disbursing  officers  were 
needed  for  expenditure  there,  but  whether  immediately  or  not  I 
cannot  say.  They  were  certainly  needed  in  the  course  of  the  trans- 
action of  the  business  of  the  department. 

2d  cross-interrogatory.  In  your  answer  to  the  first  direct  interrog- 
atory you  state  that  four  hundred  and  twenty-four  thousand  eight 
hundred  and  fifty  dollars  were  remitted  during  the  months  of  Jan- 
uary and  February,  1859,  for  the  payment  of  troops  serving  on  the 
Pacific  coast.     By  whom  and  to  whom  was  that  money  remitted? 

Answer.  It  was  remitted  by  the  authority  of  the  Secretary  of  War 
to  the  officers  under  his  command. 

3d  cross-interrogatory.  From  what  place,  and  how,  was  the  same 
remitted  ? 

Answer.  I  cannot  answer  that  correctly  without  an  examination  at 
the  office. 

4th  cross-interrogatory.  What  was  the  whole  amount  of  moneys 
needed  by  the  War  Department  in  1859  on  the  Pacific  coast? 

Answer.  It  will  require  an  examination  in  the  offices  before  I  can 
answer  this  question.  The  sums  expended  and  required  for  that  ser- 
vice were  quite  large,  and  are  susceptible  of  exact  statements  by  ex- 
amination at  the  proper  offices. 

5th  cross-interrogatory.  Are  the  moneys  wanted  for  the  use  of  the 
War  Department  obtained  by  requisition  of  the  War  Department 
upon  the  Secretary  of  the  Treasury  ? 

Answer.  The  moneys  for  disbursement  in  the  War  Department  are 
drawn  by  requisitions  upon  the  Treasury  of  the  United  States. 

6th  cross-interrogatory.  Do  those  requisitions  state  where  the  Sec- 
retary of  War  wishes  to  expend  the  money  ? 
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Answer.  Sometimes  they  do. 

7  th  cross-interrogatory.  What  reason  have  you  for  fixing  the  date 
of  the  conversation  with  Mr.  Cobb  as  having  been  early  in  Pebmary, 
1859? 

Answer.  Not  very  long  after  the  conversation  occurred,  when  it 
was  fresh  in  my  memory,  I  made  a  statement  as  to  the  time,  which  I 
have  recently  seen,  and  from  which  I  am  assured  of  the  date. 

8th  cross-interrogatory.  In  your  answer  to  the  second  cross-inter- 
rogatory, giving  your  conversation  with  Mr.  Cobb,  have  you  given 
substantially  the  whole  of  the  conversation  ? 

Answer.  After  such  a  length  of  time  it  would  be  quite  impossible 
to  say  what  the  whole  of  that  conversation  was.  The  main  object  of 
the  conversation,  on  my  part,  was  to  ascertain  a  fact.  That  I  have 
detailed  in  the  answer  above  referred  to. 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  of  any 
other  matter  relative  to  the  claim  in  question?    If  you  do,  state  it. 

Answer.  I  do  not. 

JOHN  B.  FLOYD. 

Sworn  to  and  subscribed  before  me  this  13th  day  of  November,  1860. 
[L.  8.]  EDM.  F.  BROWN, 

Commissioner. 

New  York,  September  26,  1860. 

The  following  testimony  is  taken  by  consent  of  parties  before  S. 
D.  Law,  esq.,  of  New  York,  notary  public,  the  same  to  be  received 
and  read  on  the  hearing  of  this  cause  before  the  Court  of  Claims  the 
same  as  if  taken  before  the  commissioner  of  said  court. 

R.  H.  GILLET,  Solicitor. 
W.  D.  DAVIDQE, 

For  Plaintiffs. 

Exhibit  1. 

S.  D.  LAW,  Notary  Pvhlic. 

Depositions  of  witnesses,  produced  and  sworn  and  examined  the 
twenty-sixth  day  of  September,  A.  D.  one  thousand  eight  hundred 
and  sixty,  at  the  office  of  S.  D.  Law,  esq.,  52  John  street.  New 
York,  by  consent  of  parties,  as  per  Exhibit  1,  hereto  annexed,  in  a 
cause  depending  and  at  issue  in  the  Court  of  Claims,  between  Hugh 
B.  Sweeny  and  others,  trading  and  doing  business  under  the  name 
and  firm  of  Sweeny,  Rittenhouse,  Fant  &  Co.,  and  the  United  States 
of  America  defendant;  the  said  Sweeny,  Rittenhouse,  Fant  &  Co., 
plaintiffs,  appearing  by  Walter  D.  Davidge,  esq.,  their  counsel,  and 
'  the  said  defendants  appearing  by  R.  H.  Gillet,  esq.,  solicitor  of  the 
Court  of  Claims. 

William  T.  Coleman,  a  witness  produced  on  the  part  of  the  said 
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plaintiffs,  being  first  duly  sworn,  in  answer  to  interrogatories  deposes 
and  says  as  follows  : 

1st  interrogatory.  What  is  your  name,  age,  residence,  and  occupa- 
tion? 

Answer.  My  name  is  William  T.  Coleman;  my  age  is  35;  reside  in 
the  city  of  New  York,  and  am  a  merchant. 

2d  interrogatory.  Are  you  related  to  the  plaintiffs  in  this  suit,  or 
have  you  any  interest  in  the  matters  referred  to  in  this  action  ? 

Answer.  I  am  not  related,  and  have  no  interest  whatever. 

3d  interrogatory.  Who  are  associated  with  you  in  business,  and 
what  is  the  style  or  name  of  your  business  firm  or  partnership  ?  and 
state  whether  such  partnership  existed  in  1858  and  1859. 

Answer.  My  associates  are  Edward  Mott  Robinson  and  Henry 
Carleton,  jr. ;  the  name  of  the  firm  is  William  T.  Coleman  &  Co. ;  our 
firm  existed  under  the  same  style  in  1858  and  1859.  Mr.  Robinson 
has  only  been  a  partner  since  July  1,  1860.  Mr.  J.  R.  Rollinson  and 
Cornelius  Comstock  had  an  interest  in  our  house  from  July  1,  1859, 
to  July  1,  1860. 
'  4th  interrogatory.  State  if  such  business  enabled  you  to  have  a 
knowledge  of  sight  or  other  bills  on  New  York  at  San  Francisco, 
California,  in  the  year  1859  ;  if  yea,  state  the  current  value  or  price 
of  such  bills  on  New  York  at  San  Francisco  in  February,  March,  and 
April,  May,  June,  and  the  other  months  during  the  year  1859. 

Answer.  Yes,  it  does.  The  current  rate  for  sight  bills  on  New 
York  in  San  Francisco  in  February  was  3^  per  cent,  premium;  in 
March  it  was  3  per  cent. ;  in  April  3  per  cent. ;  in  May  3  per  cent.; 
in  June  3  per  cent. ;  in  July  3  per  cent. ;  in  August  3  per  cent. ;  in 
September  the  same;  in  October  the  same,  up  to  the  20th,  when  it 
declined  2  per  cent.  It  was  very  irregular  for  the  balance  of  the 
year  from  2  to  3  per  cent.,  some  asking  one  price,  some  another. 

5th  interrogatory.  Was  your  firm  in  any  way  interested  in  the  5 
per  cent,  loan  of  the  United  States  stock  awarded  in  January,  1859, 
under  the  act  of  Congress  of  June  14,  1858  ?  If  yea,  state  how  you 
acquired  such  stock;  state  also  what  proposals  or  offers  were  made 
by  your  firm  as  to  the  payment  for  said  stock,  to  whom  such  offers 
were  made,  where  you  proposed  to  pay,  or  did  you  indicate  any  de- 
pository to  any  officer  of  the  government  as  most  convenient  for  such 
payment.  If  yea,  state  if  such  offer  was  received  or  rejected,  by 
whom  was  it  rejected,  and  the  reason  assigned  by  such  officer  of  the 
government  for  its  rejection. 

(This  question  is  objected  to  by  the  solicitor  on  the  following 
grounds:  1st.  It  calls  for  information  that  must  be  in  writing,  and 
that  writing  is  the  best  evidence  of  the  facts.  2d.  It  calls  for  evi- 
dence that  is  not  pertinent  or  material  to  the  issue.  3d.  That  the 
transactions  between  the  government  and  the  witness  are  not  legal 
and  competent  evidence  between  the  plaintiffs  and  the  defendants  in 
this  suit.  4th.  It  calls  for  conversations  of  some  officer  of  govern- 
ment without  specifying  any  time  when  the  conversations  took  place 
or  their  relation  to  the  subject-matter,  and  therefore  are  not  shown 
to  be  competent  evidence.) 
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Answer.  It  was.   On  the  22d  of  January,  1859,  we  made  a  bid  in 
writing,  addressed  to  the  Hon.  Howell  Cobb,  Secretary  of  the  Treas- 
ury, for  $100,000  of  that  loan ;  made  $20,000  at  103^,  premium  3J; 
$20,000  at  3  per  cent,  premium;  $20,000  at  2 J  per  cent,  premium; 
$20,000  at  IJ  per  cent,   premium;  and  $20,000  at  1  per  cent,  pre- 
mium.    We  made  the  preliminary  deposit  of  $1, 000  with  the  assistant 
treasurer  at  New  York,  and  remitted  the  certificate  of  the  same  to 
the  Secretary  of  the  Treasury  at  Washington.     Our  letter  to  the  Sec- 
retary said:  **If  our  bid  should  be  successful,  to  be  paid  at  the  de- 
pository of  the  United  States  at  San  Francisco,  California,  by  Messrs. 
William  T.  Coleman  &  Co.,  resident  there.''     January  26  the  Secre- 
tary addressed  our  firm  a  letter,   asking  if  we  regarded  the  bid  as 
absolute,  or  conditioned  upon  the  deposit  at  San  Francisco.     We  an- 
swered, insisting  upon  payment  at  San  Francisco  as  being  the  depos- 
itory nearest  the  residence  of  our  house,  for  whom  we  made  the  bid. 
We  again  addressed  the  Secretary  on  the  31st  January,  enclosing  a 
copy  of  our  letter  of  the  27th,  asking  his  answer  and  decision  as  to 
our  bid.     February  1st  he  wrote  us  unconditionally  accepting  the 
bid  for  $20,000  at  3^  per  cent,  premium;  $20,000  at  3  per  cent,  pre- 
mium; and  $20,000  at  2^  per  cent,  premium,  and  said:  **The  certifi- 
cate of  preliminary  deposit  is  filed,  awaiting  advice  of  deposit  of 
principal  and  premium,  as  required  by  the  notice.''     As  the  question 
had  arisen  whether  the  Secretary  would  accept  San  Francisco  as  a 
point  of  deposit  on  the  bids,  I  went  to  Washington  city  and  waited 
on  him,  I  think  about  the  4th  of  February.     I  was  unable  to  see  Mr. 
Cobb,  but  Mr.   Clayton,   the  Assistant  Secretary  of  the  Treasury, 
represented  himself  as  the  proper  and  competent  person  to  negotiate 
with  me  in  the  premises.     I  laid  the  whole  case  before  Mr.  Clayton, 
showing  that  his  advertisement  or  notice  for  the  bid  was  clearly  in- 
terpreted by  all  leading  business  men  as  including  or  admitting  San 
Francisco  as  a  depository  where  bidders  could  make  their  payments. 
Mr.  Clayton  would  not  answer  the   question  directly — said  that  San 
Francisco  was  not  named  in  the  notice.     I  answered,  that  other  places, 
since  acknowledged  as  acceptable  to  the  Secretary  of  the  Treasury, 
were  likewise  not  noticed,  and  that  San  Francisco,  as  an  important 
commercial  and  monetary  point,  the  leading  city  on  the  Pacific  coast, 
should  not,  in  the  estimation  of  his  bidders,   be  arbitrarily  cut  off 
without  any  argument  of  the  right  or  reason  for  so  doing,  and  that 
citizens  of  California  could  not  fail  to  feel  themselves  aggrieved  by 
being  refused  to  make  their  deposits  at  the  depository  nearest  their 
residence,  or  most  convenient  to  them,  as  expressed  in  the  notice. 
He  said,  I  have  the  decision  of  the  Secretary  of  the  Treasury,  and 
have  nothing  more  to  say  in  the  premises.     You  can  make  your  de- 
posit wherever  you  please.     If  the  evidences  are  here  on  the  15th  of 
March,  they  will  be  placed  before  the  Secretary;  if  not,  and  you  fail 
to  receive  the  stock  to  the  amount  of  your  deposit,  your  recourse  lies 
in  the  Court  of  Claims.     I  then  requested  him  to  allow  me  to  with- 
draw my  preliminary  deposit,  and  offered  to  forego  all  interest  in  the 
loan  or  claim  on  the  government.     He  declined  acceding  to  my  re- 
quest, saying  that  the  money  was  deposited  and  the  certificate  filed. 

Rep.  0.  C.  287 1 
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I,  after  exhaustiDg  all  argument,  and  failiDg  to  adjust  the  matter  on 
either  of  the  plans  I  proposed,  left  the  Secretary's  oflSce  with  one 
of  the  two  alternatives  before  me,  to  lose  the  preliminary  deposit 
made,  or  to  make  the  remainder  of  the  deposits  at  such  points  a£  the 
Secretary  might  dictate,  at  whatever  sacrifice  it  might  be  to  me.  On 
the  8th  of  February  we  paid  Mr.  Cisco,  assistant  treasurer  at  New 
York,  $61,064  92  in  settlement  of  the  $60,000  bid,  and  sent  the  cer- 
tificate through  the  Bank  of  America,  requesting  that  the  Secretary 
of  the  Treasury  would  send  the  stock  to  the  assistant  treasurer  at 
New  York.  We  sold  that  stock  without  delay,  at  a  loss,  being  satis- 
fied to  have  no  further  transactions  with  the  department  in  the  way 
of  loans  during  the  administration  of  the  present  Secretary. 

(The  answer  is  objected  to  by  the  solicitor  of  the  Court  of  Claims, 
because  it  is  mainly  not  responsive  to  the  interrogatory,  not  pertinent 
to  the  issue  in  the  cause,  and  accusatory  of  an  absent  person  who  is 
not  here  to  call  out  all  that  transpired  on  the  subject,  or  assign 
reasons  for  his  action.) 

6th  interrogatory.  Be  so  good  as  to  produce  the  original  letters 
from  the  Secretary  of  the  Treasury  to  your  firm,  referred  to  in  your 
answer  to  the  preceding  interrogatory,  and  also  copies  of  your  letters 
to  the  Secretary  therein  referred  to,  and  state  whether  the  originals 
of  these  copies  were  written  and  mailed  at  their  respective  dates. 

Answer.  I  have  the  originals  of  the  letters  from  the  Secretary  of 
the  Treasury  to  our  house  filed  in  books  in  a  firm  manner,  and  it  might 
deface  them  if  I  attempted  to  remove  them.  I  have  copies  of  such 
letters  and  of  the  correspondence  on  the  part  of  our  house,  which  I 
anpex  to  my  deposition,  and  which  I  have  signed  with  my  initials  at 
the  foot  of  each  letter. 

The  solicitor  consents  that  the  copies  of  the  letters  from  the  Secre- 
tary of  the  Treasury  may  be  filed  and  annexed  in  lieu  of  the  originals. 

To  the  best  of  my  knowledge  and  belief  the  originals  of  the  copies 
of  the  letters  from  our  firm  to  the  Secretary  of  the  Treasury  were 
writteji  at  their  respective  dates,  and  were  mailed. 

7th  interrogatory.  Look  at  the  letter  now  produced  and  shown  you, 
marked  Exhibit  G,  and  state  if  you  have  any  knowledge  of  the  hand- 
.writing  in  which  it  is  made,  and  that  of  the  signature  attached  thereto, 
and  in  whose  handwriting  such  letter  and  signature  are  ;  and  state, 
further,  whether  the  facts  are  true  as  therein  stated. 

(This  question  objected  to  by  the  solicitor  of  the  Court  of  Claims 
because  the  letter  is  not  legal  evidence  as  between  the  plaintiffs  and 
the  defendant;  and  they  cannot  in  this  irregular  way  make  proof  of 
facts,  but  must  call  witnesses  knowing  the  facts,  and  must  prove  them 
independent  of  the  letter.) 

Answer.  The  letter.  Exhibit  G,  was  written  by  our  cashier,  and  it 
is  signed  by  myself;  that  is,  the  signature  is  written  by  me.  I 
believe  the  facts  are  true  as  therein  stated. 

And  in  answer  to  cross-interrogatories  by  the  solicitor  of  the  Court 
of  Claims  the  witness  testified  as  follows  : 

Ist  cross-interrogatory.  When  were  you  in  San  Francisco? 

Answer.  In  1856.     I  have  not  been  there  since. 
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2d  cross-interrogatory.  Have  yon  yourself  bought  or  sold  bills  of 
exchange  in  San  Francisco  on  New  York  since  1856? 

Answer.  My  house  has  been  large  buyers  and  sellers  for  their 
account  and  others,  and  my  agent  has  bought  for  my  account.  Being 
in  New  York,  I  could  not  personally  do  such  business  in  San  Fran- 
cisco. 

3d  cross-interrogatory.  When  did  you  buy  sight  bills  in  California 
on  New  York  through  an  agent  ? 

Answer.  During  .1859  and  part  of  1860,  through  the  agent  I  speci- 
ally referred  to  in  my  last  answer,  who  is  my  private  special  agent 
as  well  as  an  employe  of  the  house. 

4th  cross-interrogatory.  Can  you  state  distinctly  what  rates  he 
paid? 

Answer.  In  the  early  and  middle  part  of  1859  he  paid  3  per  cent, 
premium  generally,  or  thereabouts,  for  first  class  bills.  Bills  of  long 
time  to  run  and  of  small  amount  varied  ;  there  was  no  fixed  value. 
Latterly,  since  the  autumn  of  1859,  he  has  in  no  event,  I  think,  paid 
over  2  per  cent,  for  first  class  bills. 

5th  cross-interrogatory.  Have  you  any  personal  knowledge  of  the 
rates  of  bills  of  exchange  drawn  in  San  Francisco  on  New  York,  or 
is  your  knowledge  confined  to  information  given  you  by  other  persons  ? 

Answer.  I  have  in  this  wise  only.  I  am  paying  from  time  to  time 
bills  of  exchange  drawn  on  our  house  in  New  York  at  a  fixed  rate  of 
premium.  Of  bills  of  exchange  that  they  buy  from  other  people,  and 
sell  to  other  people,  my  personal  knowledge  is  confined  to  a  knowledge 
of  and  settlement  of  the  accounts.  Our  house  has  been  in  the  ex- 
change business  between  San  Francisco  and  New  York  for  a  number  of 
years,  and  I  have  always  been  active  in  the  business — part  of  the  time 
in  San  Francisco,  and  the  remainder  in  New  York. 

6th  cross-interrogatory.  Do  you  know  of  your  own  knowledge, 
without  reference  to  information  derived  from  others,  what  bills  in 
San  Francisco  or  New  York  sold  for  in  1859  ? 

Answer.  Being  in  New  York,  the  answer  is  self-evident;  my  whole 
knowledge  is  obtained  from  letters,  accounts,  and  printed  advices. 

7th  cross-interrogatory.  What  loss  did  you  sustain  on  the  stock  re- 
ferred to  in  vour  direct  examination  ? 

Answer.  I  don't  recollect  the  exact  figures.  It  was  less  than  cue 
thousand  dollars,  I  think. 

8th  cross  interrogatory.  State  the  rate  per  cent,  as  nearly  as  you 
can  ;  the  rate  per  cent,  at  which  it  was  sold. 

Answer.  I  don't  recollect.     It  was  something  over  par,  I  think. 

WILLIAM  T.  COLEMAN. 

Sworn  to  before  me  this  26th  September,  1860. 

[L.  8]  S.  D.  LAW,  Notary  Pvblic. 

Charles  F.  Latham,  a  witness  also  produced  on  the  part  of  the 
plaintiffs,  being  duly  sworn,  deposes  and  says  as  follows  : 

Ist  interrogatory.  What  is  your  name,  age,  residence,  and  occu- 
pation ? 
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Answer.  My  Dame  is  Charles  F.  Latham;  my  age  is  35  years;  I  re- 
side in  the  city  of  New  York,  and  I  am  treasurer  of  the  Express  and 
Exchange  Company  of  Wells,  Fargo  &  Co. 

2d  interrogatory.  Are  you  related  to  the  plaintiffs  in  this  suit,  or 
interested  therein  ? 

Answer.  No,  sir. 

3d  interrogatory.  State  how  long  you  have  been  employed  as  the 
treasurer  of  said  firm. 

Answer.  It  is  about  two  years. 

4th  interrogatory.  Had  said  firm  any  arrangement,  agreement,  or 
contract  with  any  officer  of  the  government  of  the  United  States  in 
relation  to  the  exchanging  of  coin  for  transfer  drafts  between  San 
Francisco  and  New  York  ?  If  yea,  state  when  such  contract  was 
made,  what  it  was  for,  and  the  places  from  and  where  such  exchange 
of  coin  in  transfer  drafts  was  to  be  made.  State  the  nature  of  the 
contract ;  the  premium,  if  any,  paid  for  drafts  on  New  York  ;  when  it 
was  concluded,  and  whether  it  bore  date  the  day  of  its  conclusion ; 
and  if  it  did  not,  why  and  for  what  reason  it  bore  a  different  date, 
and  what  that  date  was.  If  said  contract  is  in  your  possession  or 
Tinder  your  control,  please  produce  the  same. 

(Question  objected  to  by  the  solicitor  on  the  following  grounds  : 
Ist.  It  calls  for  evidence  not  pertinent  to  the  issue,  being  matters  be- 
tween other  parties  than  the  plaintiffs.  It  calls  for  opinions  of  the 
witness  in  respect  to  the  nature  and  effect  of  a  contract,  being  ques- 
tions of  law  to  be  decided  by  the  court  and  not  by  the  witness.) 

Answer.  They  had  such  a  contract  or  agreement.  The  proposition 
to  the  Secretary  of  the  Treasury  was  made,  I  think,  on  or  about  the 
29th  of  January,  1859.  My  impression  is,  the  contract  was  to  date 
from  the  day  of  the  proposition.  The  contract  was  for  supplying  the 
assistant  treasurer  at  San  Francisco,  California,  with  coin  in  exchange 
for  the  drafts  of  the  Treasury  Department  on  the  assistant  treasurer 
of  New  York.  The  premium  we  were  to  pay  was  2yV  P^r  cent.  The 
Secretary  of  the  Treasury  signified  his  acceptance  of  it  on  the  5th  of 
February,  according  to  my  recollection.  I  do  not  know  whether  it 
bore  date  the  day  of  its  conclusion.  I  have  not  the  contract  here, 
and  I  am  not  certain  whether  we  have  it  at  our  office. 

5th  interrogatory.  Look  at  the  paper  writing  or  letter  now  pro- 
duced, marked  Exhibit  H,  and  state  if  you  have  any  knowledge  of  the 
handwriting  thereof,  and  the  signature  thereunto  attached  ?  If  yea, 
how  have  you  acquired  such  knowledge,  and  in  whose  handwriting 
such  letter  and  signature  are  ? 

(The  solicitor  objects  to  this  interrogatory,  because  it  calls  for 
evidence  not  pertinent  to  the  issue,  and  attempts  to  introduce 
proof  in  an  irregular  and  illegal  manner.  If  the  witness  knows  any 
facts  in  relation  to  the  cause  they  should  be  stated  in  his  examination, 
instead  of  being  attempted  to  be  proved  by  letters  written  by  him  on 
former  occasions,  and  that  the  witness  cannot  testify  to  what  he  has 
formerly  said  or  done  by  way  of  strengthening  his  examination.) 

Answer.  I  wrote  this  letter,  Exhibit  H,  myself.  The  signature 
was  also  written  by  me. 
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6th  interrogatory.  Have  you  any  knowledge  of  the  facts  contained 
in  such  letter  ?  If  yea,  state  whether  they  are  true  or  not,  as  therein 
set  forth. 

(Question  objected  to  by  the  solicitor,  on  the  ground  that  it  is  an 
illegal  and  irregular  way  of  attempting  to  prove  facts;  and  when  a 
witness  has  once  made  a  statement  in  relation  to  a  matter  it  is  irregular 
and  illegal  to  ask  him  whether  he  then  stated  the  truth  or  not,  but 
should  be  examined  in  relation  to  his  actual  knowledge  of  the  facts.) 

Answer.  The  statement  therein  made  in  regard  to  the  rate  of 
exchange  on  New  York  was  based  on  the  rate  we  charged  ourselves — 
the  rate  we  sold  at  at  San  Francisco. 

CHS.  F.  LATHAM. 

Sworn  to  before  me  this  26th  day  of  September,  1860. 
[L.  8.]  S.  D.  LAW, 

Notary  Public. 


IN  THE  COUBT  OF  CLAIMS— No.  — . 

Hugh  B.  Sweeny  and  others,  partners  under  the  name  and  style  of 
Sweeny,  Rittenhouse,  Fant  &  Company,  vs.  The  United  States. 

Washington,  October  9,  1860. 

It  is  agreed  that  the  depositions  of  Watts  Sherman  and  Matthew 
Morgan,  esqs.,  may  be  taken  by  Stephen  D.  Law,  esq.,  of  No.  62  John 
street,  in  the  city  of  New  York,  on  the  interrogatories  and  cross- 
interrogatories  hereunto  annexed,  to  be  used  as  evidence  in  the  above- 
entitled  cause,  and  to  have  the  same  effect  as  if  taken  under  a  com- 
mission issued  from  this  court. 

W.  D.  DAVIDGE, 

0/  Counsel  for  Plaintiffs. 
R.  H.  GILLET, 

United  States  Solicitor, 

[Exhibit  Q.] 

S.  D.  LAW, 

Notary  Public. 

Interrogatories  to  be  propounded  to  Mattheta  Morgan^  esq. ,  of  the  city 
and  State  of  Neiv  York,  one  of  the  firm  of  M.  Morgan  &  Sons,  of  said 
city. 

Question  1.  State  your  name,  age,  residence,  and  occupation,  and 
whether  any  person  or  persons  are  engaged  with  you  in  said  occupa- 
tion; and  if  yea,  their  names,  and  the  name  of  your  firm,  and  how 
long  it  has  existed. 

Question  2.  Have  you  or  your  firm  any  interest  in  this  cause,  or 
the  result  thereof? 
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Question  3.  Was  your  firm  employed  by  the  plaintiflFs  to  sell  to 
the  best  advantage  any  portion  of  the  United  States  stock  issued 
under  the  act  of  Congress  of  June  14,  1858,  and  awarded  by  the  Sec- 
retary of  the  Treasury  to  the  plaintiflFs,  as  accepted  bidders  under  the 
advertisement  now  shown  you  ?  If  yea,  when  were  you  so  employed, 
and  did  you  sell  any  of  said  stock,  and  how  much,  and  when,  where, 
and  what  was  the  net  amount  realized  by  the  plaintilTs  on  said  stock 
sold  by  your  firm  ?  File  a  particular  account  of  said  sales,  and  state 
whether  the  same  were  made  by  your  firm  to  the  best  advantage. 
Did  the  bonds  so  sold  by  you  carry  the  accumulated  interest  from 
January  and  July,  respectively  ? 

IrUerrogaiories  to  be  propounded  to  Watts  Sherman^  esq,,  of  the  dty  and 
State  of  New  York,  one  of  the  firm  of  Dunoan,  Sherman  (kCo.,(^ 
said  city  : 

1st.  State  your  name,  age,  residence,  and  occupation,  and  whether 
any  person  or  persons  are  engaged  with  you  in  said  occupation  ;  and 
if  yea,  their  names,  and  the  name  of  your  firm,  and  how  long  said 
firm  has  existed,  and  especially  whether  it  existed  in  the  years  1858 
and  1859. 

2d.  Have  you  or  your  firm  any  interest  in  this  cause  ? 

3d.  State  if  you  are  acquainted  with  the  plaintiffs  in  this  cause,  or 
any  of  them,  and  how  long  you  have  known  them,  and  whether  you 
have  any  recollection  of  either  of  the  plaintiffs  having  called  on  you 
at  the  banking-house  of  your  firm,  in  New  York,  the  latter  part  of 
January,  1859.  If  you  have,  state  the  name  of  such  plaintiflT,  and 
whether  said  visit  related  to  any  arrangement  to  be  entered  into  be- 
tween your  firm  and  that  of  the  plaintiffs  for  the  payment  of  money 
at  San  Francisco,  California,  on  account  of  aoy  United  States  loan 
awarded  to  the  plaintiffs  by  the  Secretary  of  the  Treasury.  State, 
to  the  best  of  your  knowledge,  whether  your  firm  was  willing  and 
ready  to  enter  into  the  said  arrangement,  and  able  to  carry  the  same 
into  effect. 

4th.  Please  examine  the  printed  paper  here  shown  you,  being  the 
advertisement  of  the  Secretary  of  the  Treasury,  dated  December  17, 
1858,  for  sealed  proposals  for  ten  millions  of  stock  of  the  United 
States  to  be  issued  under  the  act  of  Congress  of  June,  1858,  and 
state  whether  any  profit  would  have  accrued  to  the  plaintiffs,  the  ac- 
cepted bidders  for  three  millions  of  said  stock,  at  a  premium  of  $2  89 
on  the  $100,  had  they  been  allowed  to  deposit  said  amount  at  San 
Francisco  instead  of  New  York,  or  any  depository  on  the  Atlantic 
coast,  and  had  so  deposited  ;  and  if  any  profit  would  so  have  accrued 
to  the  plaintiffs,  what  the  same  would  have  been .  If  you  say  there 
would  have  been  a  profit,  state  fully  your  means  of  knowing  the  same, 
and  the  extent  of  such  profit. 

5th.  Was  your  firm  employed  by  the  plaintiffs  to  sell  to  the  best 
advantage  any  portion  of  the  three  million  of  stock  awarded  to  them 
under  the  advertisement  shown  you  ?  If  yea,  when  were  you  so  em- 
ployed, and  did  you  sell  any  of  said  stock,  and  how  much?    File  a 
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particular  account  of  said  sales,  showing  the  net  amount  realized  by 
the  plaintiffs  on  said  stock  sold  by  you,  when  and  where,  and  state 
whether  the  same  were  made  to  the  best  advantage  ?  Did  the  bonds 
so  sold  by  you  carry  the  accumulated  interest  from  January  and  July, 
respectively  ? 

6th.  State  any  other  matter  within  your  knowledge  that  may  be 
advantageous  to  the  plaintiffs  in  this  cause. 

7th.  State  the  true  construction  of  the  advertisement  of  the  Secre- 
tary of  the  Treasury  shown  you,  as  to  the  place  of  deposit  by  suc- 
cessful bidders. 


coubt  of  claims. 

Hugh  B.  Sweeny  and  others  vs.  The  United  States. 

The  solicitor  raises  the  following  objections  to  the  interrogatories 
proposed  on  the  part  of  the  plaintiffs: 

Ist.  The  third  interrogatory  proposed  to  Matthew  Morgan  is  leading 
in  form,  assumes  facts  instead  of  calling  upon  the  witness  to  state 
them,  and  calls  for  witness's  opinion  upon  facts  instead  of  asking  for 
the  facts  so  as  to  enable  the  court  to  form  their  opinion. 

2d*  The  fourth  interrogatory  proposed  to  Watts  Sherman  is  leading 
in  form,  calls  for  the  opinions  of  the  witness  instead  of  facts  for  the 
court.     The  fifth  is  subject  to  the  same  objection. 

The  seventh  is  objectionable  because  it  proposes  a  question  of  law 
instead  of  fact  for  the  determination  of  the  witness,  which  question 
of  law  on  the  construction  of  any  instrument  offered  in  evidence  is 
one  exclusively  for  the  court. 

The  solicitor  also  objects  to  the  introduction  of  the  notice  referred 
to  in  the  fourth  and  seventh  interrogatories,  because  it  was  super- 
seded by  a  subsequent  written  agreement. 

Subject  to  these  and  the  following  objections,  the  solicitor  consents 
that  said  interrogatories  may  be  propounded,  the  objections  being 
reserved  for  the  decision  of  the  court. 

The  solicitor  further  objects  that  each  and  all  the  interrogatories  to 
both  witnesses  are  improper  and  illegal,  and  cannot  be  lawfully  put, 
and  answers  received,  because  they  call  for  information  not  pertinent 
to  the  issue,  and*for  facts  which  cannot  be  lawfully  put  in  evidence; 
and  because  they  call  for  evidence  concerning  the  acts  of  the  plain- 
tiffs and  third  persons  with  which  the  defendants  were  not  connected 
and  had  nothing  to  do;  and  because  they  call  for  matters  referring  to 
consequential  and  not  actual  damages;  and  because  they  call  for 
speculations  and  opinions  of  the  witnesses  instead  of  facts  for  the 
court;  and  because  all  the  evidence  called  for  is  irrelevant  and  im- 
,  pertinent. 

Dated  October  10,  1860. 

R.  H.  GILLET,  Sdidtor. 
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Cro88'interrogatorie8  proposed  by  the  solicitor  to  he  put  to  Matthew  Morgan, 
a  vntness  produced  arid  sworn  on  the  part  of  the  plaintiffs  in  the  oJoue- 
entitl&i  cause. 

1.  If  you  answer  the  first  branch  of  the  third  interrogatory  aflBrm- 
atively,  then  state  the  exact  terms  of  your  agreement  with  the  plain- 
tiffs ;  and  if  in  writing,  or  evidenced  by  letters,  give  copies  thereof  at 
length.  How  do  you  know  that  plaintiffs  were  accepted  bidders  of 
any  portion  of  said  loan  ?  If  you  sold  any  portion  of  said  loan  for 
plaintiffs,  set  forth  an  exact  account  of  said  sales,  w^ith  correct  dates; 
and  state  what  interest  you  had  therein,  and  how  you  acquired  it; 
and  set  forth  the  agreement  fully. 

2.  What  was  the  market  price  of  such  stocks  at  the  time  you  com- 
menced said  sales,  and  the  changes  from  time  to  time  until  the  con- 
clusion of  such  sales;  and  how  you  know  that  such  prices  were  the 
then  market  prices  ? 

3.  What  do  you  personally  know  about  the  prices  received  and 
paid  by  other  parties  during  that  time;  and  how  you  know  it;  and  by 
whom  were  such  prices  received  and  paid,  and  on  what  amounts? 

4.  How  do  you  know  that  you  sold  to  the  best  advantage  the  said 
stocks;  and  how  do  you  know  that  they  could  not  have  been  sold  to 
better  advantage  in  other  markets,  and  at  other  times,  and  to  other 
persons? 

5.  How  do  you  know  whether  said  bonds  carried  cumulated  interest 
or  not?  Can  you  now  tell  exactly  how  this  was  without  seeing  one 
of  said  bonds  ? 


Gross-interrogatories  proposed  by  the  solicitor  to  be  put  to  Watts  Sher- 
man^ a  vntness  produced  and  sworn  on  the  part  of  the  plaintiff  in  the 
above- entitled  cause, 

1.  How  are  you  enabled  to  fix  the  date  when  one  of  said  plaintiffs 
called  upon  you  in  your  banking-house  to  make  the  arrangement  re- 
ferred to  in  the  third  direct  interrogatory  ? 

2.  How  do  you  know  that  the  money  which  the  plaintiffs  wanted  at 
San  Francisco  was  wanted  on  account  of  a  loan  awarded  to  them;  and 
do  you  know  anything  further  than  what  he  told  yftu;  and  if  so,  what 
further  did  you  learn,  and  how,  and  when,  and  of  whom? 

3.  If  you  answer  the  5th  interrogatory  affirmatively,  then  state 
whether  you  made  any,  and  what,  agreement,  and  the  terms  thereof; 
if  the  same  was  reduced  to  writing,  and  is  specified  or  referred  to  in 
letters  passing  between  you  or  your  firm  and  the  plaintiffs,  or  either 
of  them,  give  copies  thereof  at  length,  and  give  copies  of  all  papers 
and  letters  relating  to  the  execution  of  said  agreement. 

4.  Had  you  any  interest  in  said  loan  with  the  plaintiffs,  or  how 
were  you  compensated  for  your  services  or  that  of  your  firm  in  rela- 
tion to  the  plaintiffs'  interest  or  control  therein,  or  concerning  the 
same  ?  • 
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5.  How  do  you  know  whether  any,  and  what,  profit  could  have 
been  made  on  said  loan  if  the  money  had  been  deposited  in  San 
Francisco  ?  Do  you  know  that  any  money  was  deposited  there,  un- 
der said  loan;  and  if  so,  by  whom,  when,  and  how  much,  and  what 
profit  was  actually  made,  and  how  you  know  that  fact  ? 

6.  How  do  you  know  what  profit  could  have  been  made  by  the  plain- 
tifis  on  said  loan  if  they^had  deposited  in  San  Francisco  ?  Did  they, 
in  fact,  deposit  any  there;  and  do  you  know  anything  personally,  of 
your  own  knowledge,  concerning  said  profits,  except  that  you  esti- 
mate the  same  at  so  much  ?  And  if  you  do  know,  state  how  you  know, 
when  and  how  you  acquired  your  knowledge,  and  of  whom. 

7.  Can  those  who  subscribe  for  stock  without  money  to  pay  for 
the  same  make  the  same  profits  with  those  who  have  money  to  pay 
for  them  ? 

8.  Had  the  plaintifis  any,  and  what,  money  in  San  Francisco  and 
in  New  York  at  the  time  of  this  transction;  and  did  not  one  of  the 
plaintiffs  tell  you,  in  substance,  that  they  had  no  funds  in  San  Fran- 
cisco, and  that  they  wanted  the  aid  of  your  firm  to  carry  out  their 
subscription  or  proposed  subscription  ?  Had  your  firm,  at  the  time 
said  loan  was  taken  by  the  plaintifi*s,  any,  and  what,  amount  of  money 
in  San  Francisco,  and  in  whose  hands  was  the  same,  and  how  long 
had  it  been  there,  and  how  long  did  it  remain  there  ? 

9.  If  affairs  had  taken  an  unfavorable  turn  in  the  money  market, 
might  not  the  plaintiffs  have  lost  by  their  subscription  if  they  had 
been  permitted  to  deposit  in  San  Francisco  ? 

10.  If  you  state  that  you  were  employed  by  the  plaintiffs  to  sell 
any  portion  of  the  three  millions  of  stock  referred  to  in  the  5th  in- 
terrogatory, then  state  when  and  what  that  agreement  was,  fully  and 
particularly;  and  if  it  was  in  writing,  or  evidence,  or  described  in 
letters,  then  give  copies  thereof,  and  of  all  letters  concerning  the 
execution  of  said  agreement.  Give  full  copies  of  account  of  sales, 
stating  when  sold,  to  whom,  at  what  price,  and  the  amount  of  such 
sales,  and  whether  for  cash  or  on  credit. 

11.  Do  you  know  that  the  plaintiffs  received  any  stock  under  the 
advertisement  shown  you,  and  how  you  know  that  fact;  and  might 
not  other  stock  have  been  received  otherwise  without  your  knowl- 
edge ? 

12.  Do  you  know,  of  your  own  personal  knowledge,  that  the  ex- 
penses charged  in  said  account  of  sales  filed  or  produced  by  you  were 
actually  incurred  ?  If  the  plaintiffs  had  transacted  their  own  busi- 
ness and  sold  their  own  stocks,  would  said  expenses  all  accrued,  or 
which  of  them  ?     State  particularly. 

13.  How  do  you  know  that  said  bonds  were  sold  to  the  best 
advantage  ?  Did  you  try  to  sell  them  in  any,  and  what,  markets 
other  than  in  New  York  ?  What  prices  were  paid  for  such  bonds  in 
other  cities  ?  What  steps  did  you  take  to  obtain  the  highest  price 
for  such  bonds,  and  how  do  you  know  that  other  persons  would  not 
have  paid  more  for  them  ? 

14.  How  do  you  know  what  is  the  true  construction  of  said  adver- 
tisement ?    Are  you  an  attorney  or  counsellor  by  profession  ?    Has- 
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it  been  a  portion  of  your  business  to  construe  for  third  persons  their 
written  agreements  ?  Do  you  know  what  any  jtrdieial  tribunal  would 
hold  to  be  the  true  construction  of  said  advertisement  ? 

15.  Do  you  know  any  other  matter  or  thing  which  may  tend  to 
the  advantage  of  the  defendants  ?    If  yea,  state  the  same  fully. 

R.  H.  GILLET,  Solicitor. 


Depositions  of  witnesses  produced,  sworn,  and  examined  before  S.  D. 
Law,  esq.,  of  the  city  of  New  York,  by  consent  of  parties  as  hereto 
annexed,  marked  Exhibit  Q,  in  a  cause  dependin<^  and  at  issue  in 
the  Court  of  Claims  between  Hugh  B.  Sweeny  and  others,  trading 
and  doing  business  under  the  name  or  firm  of  Sweeny,  Rittenhouse, 
Fant  &  Co.,  and  the  United  States  of  America,  defendants,  such 
examination  being  taken  upon  interrogatories  and  cross-interroga- 
tories hereto  annexed,  and  being  taken  at  the  city  of  New  York 
on  the  days  mentioned  and  specified  in  the  jurat  attached  to  such 
depositions. 

Matthew  Morgan,  a  witness  produced  on  the  part  of  the  plaintiflb, 
being  first  duly  sworn,  testified  as  follows  : 

1st  interrogatory.  State  your  name,  age,  residence,  and  occupation, 
and  whether  any  person  or  persons  are  engaged  with  you  in  said  oc- 
cupation ;  and  if  yea,  their  names,  and  the  name  of  your  firm,  and 
how  long  it  has  existed. 

Answer.  My  name  is  Matthew  Morgan  ;  my  age  is  sixty-two  years ; 
I  reside  in  the  city  of  New  York,  and  am  a  banker  or  dealer  in  for* 
-eign  and  domestic  exchange ;  my  sons,  Henry,  Matthew,  jr.,  and 
Edward,  are  engaged  with  me  in  business.  The  name  of  our  firm  is, 
'*M.  Morgan  &  Sons."  That  firm  has  existed  two  or  three  years. 
Before  that  it  was  *^M.  Morgan  &  Son." 

2d  interrogatory.  Have  you  or  your  firm  any  interest  in  this  cause, 
or  the  result  thereof? 

Answer.  None  whatever. 

3d  interrogatory.  Was  your  firm  employed  by  the  plaintifis  to  sell, 
to  the  best  advantage,  any  portion  of  the  United  States  stock  issued 
under  the  act  of  Congress  of  June  14,  1858,  and  awarded  by  the 
Secretary  of  the  Treasury  to  the  plaintifi*8  as  accepted  bidders  under 
the  advertisement  now  shown  you  ?  If  yea,  when  were  you  so  em- 
ployed, and  did  you  sell  any  of  said  stock,  and  how  much,  and  when, 
and  where,  and  what  was  the  net  amount  realized  by  the  plaintiffs 
on  said  stock  sold  by  your  firm  ?  File  a  particular  account  of  said 
sales,  and  state  whether  the  same  were  made  by  your  firm  to  the  best 
advantage.  Did  the  bonds  so  sold  by  you  carry  the  accumulated  in- 
terest from  January  and  July,  respectively  ? 

Answer.  Our  firm  were  employed  by  the  plaintiffs  to  sell  for  them 
some  of  the  United  States  stock  issued  under  the  act  of  Congress  of 
June  14,  1858,  but  I  have  no  personal  knowledge  whether  such  stock 
was  awarded  to  the  plaintiffs  by  the  Secretary  of  the  Treasury  as 
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accepted  bidders  therefor.  We  were  employed  to  so  sell  such  stock  in 
May  aud  August  1859,  and  we  sold  of  such  stock  for  the  plaintiffs. 
Such  stock  was  sold  in  London.  The  accounts  hereto  annexed, 
marked  Exhibits  I,  K,  L,  are  accounts  of  the  sales  by  our  firm  of 
such  stock  for  the  plaintiffs,  and  show  the  amount  received  by  us  for 
such  sales.  The  bonds  so  sold  carried  accumulated  interest  from 
January  and  July,  respectively. 

And  in  answer  to  cross- interrogatories  on  the  part  of  the  United 
States,  the  witness  answered  as  follows  : 

1st  cross-interrogatory.  If  you  answer  the  first  branch  of  the  third 
interrogatory  aflirmatively,  then  state  the  exact  terms  of  your  agree- 
ment with  the  plaintiffs,  and  if  in  writing,  or  evidenced  by  letters, 
give  copies  thereof  at  length.  How  do  you  know  that  plaintiffs  were 
accepted  bidders  of  any  portion  of  said  loan  ?  If  you  sold  any  portion 
of  said  loan  for  plaintiffs,  set  forth  an  exact  account  of  said  sales,  with 
correct  dates,  and  state  what  interest  you  had  therein,  and  how  you 
acquired  it,  and  set  forth  the  agreement  fully. 

Answer.  Our  agreements  with  the  plaintiffs  as  to  the  sale  of  such 
stock  were  in  writing.  Exhibits  M  and  N;  hereto  annexed,  are 
copies  of  such  agreements  with  the  plaintiffs  as  to  the  sale  of  such 
stock.  The  Exhibits  I,  K,  L,  referred  to  in  my  direct  examination, 
are  exact  accounts  of  our  sales  of  such  stock  for  the  plaintiffs.  We 
had  no  interest  in  the  sales  of  such  stock,  except  as  set  forth  in  the 
agreements.  Exhibits  M  and  N — simply  a  commission. 

2d  cross-interrogatory.  What  was  the  market  price  of  such  stocks 
at  the  time  you  commenced  said  sales,  and  tbe  changes  from  time  to 
time  until  the  conclusion  of  such  sales,  and  how  do  you  know  that 
such  prices  were  the  true  market  prices  ? 

Answer.  As  far  as  I  know  anything  of  the  market  price  of  such 
stocks  at  the  different  times  they  were  sold,  the  accounts  referred  to, 
Exhibits  I,  K,  L,  show  such  prices.  I  have,  however,  some  personal 
knowledge  of  the  market  prices  of  such  stock,  as  I  happened  to  be 
in  London,  England,  when  some  of  the  sales  of  such  stock  were  made. 
The  prices  mentioned  and  set  forth  in  said  exhibits  were  the  true 
market  prices  at  such  times. 

3d  cross-interrogatory.  What  do  you  personally  know  about  the 
prices  received  and  paid  by  other  parties  during  that  time,  and  how 
do  you  know  it,  and  by  whom  were  such  prices  received  and  paid, 
and  in  what  amounts  ? 

Answer.  I  do  not  know  anything  of  the  matter  inquired  of  in  this 
interrogatory. 

4th  cross-interrogatory.  How  do  you  know  that  you  sold  to  the 
best  advantage  the  said  stocks,  and  how  do  you  know  that  they 
could  not  have  been  sold  to  better  advantage  in  other  markets,  at 
other  times,  and  to  other  persons  ? 

Answer.  At  the  times  the  sales  of  such  stocks  were  being  made  in 
London,  I  also  visited  the  continent  and  made  particular  inquiry  as 
to  the  prices  that  could  then  be  obtained  for  such  stocks,  and  satis- 
fied myself  that  the  prices  obtained  in  London  were  higher  than 
could  have  been  obtained  on  the  continent. 
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5th  cross-interrogatory.  How  do  j'ou  know  whether  said  bonds 
carried  accumulated  interest  or  not?  Can  you  now  tell  exactly 
how  this  was  without  seeing  one  of  said  bonds? 

Answer.  Such  bonds  were  sold  with  the  unmatured  coupons 
attached  thereto,  and  thus  the  price  paid  embraces  the  accrued 
interest. 

M.  MORGAN. 

Subscribed  and  sworn  to  before  me  this  24th  day  of  October, 
1860. 

S.  D.  LAW, 

[L.  s.]  Notary  PvMic 


Depositions  of  witnesses  produced,  sworn,  and  examined  before  S.  D. 
Law,  esq.,  of  the  city  of  New  York,  a  notary  public,  on  the  sixth 
day  of  November,  1860,  by  virtue  of  the  consent  of  parties  hereto 
annexed,  marked  Exhibit  Q,  in  a  cause  depending  and  at  issue 
in  the  Court  of  Claims,  between  Hugh  B.  Sweeny  and  others, 
trading  and  doing  business  under  the  name  and  firm  of  Sweeny, 
Rittenhouse,  Fant  &  Co.,  and  the  United  States  of  America, 
defendants,  such  witnesses  being  examined  upon  the  written 
interrogatories  and  cross-interrogatories  hereto  annexed. 

Watts  Sherman,  a  witness  produced  on  the  part  of  the  plaintifis, 
being  first  duly  sworn,  testified  as  follows : 

1st  interrogatory.  State  your  name,  age,  residence,  and  occupation, 
and  whether  any  person  or  persons  are  engaged  with  you  in  said 
occupation  ;  and  if  yea,  their  names,  and  the  name  of  your  firm,  and 
how  long  said  firm  has  existed,  and  especially  whether  it  existed  in 
the  years  1858  and  1859. 

Answer.  My  name  is  Watts  Sherman  ;  my  age  is  forty  years ;  my 
occupation  that  of  a  banker  and  dealer  in  foreign  and  domestic 
exchange  ;  am  one  of  the  firm  of  Duncan,  Sherman  &  Co.,  of  New 
York  city ;  such  firm  has  existed  since  1851,  and  was  in  existence  in 
the  years  1858  and  1859  ;  such  firm  is  composed  of  Alexander  Dun- 
can, Watts  Sherman,  William  Butler  Duncan,  Charles  H.  Dabney, 
and  David  Duncan. 

2d  interrogatory.  Have  you  or  your  firm  any  interest  in  this  cause  ? 

Answer.  None  that  I  am  aware  of. 

3d  interrogatory.  State  if  you  are  acquainted  with  the  plaintiflFs  in 
this  cause,  or  any  of  them,  and  how  long  you  have  known  them,  and 
whether  you  have  any  recollection  of  either  of  the  plaintiffs  having 
called  on  you  at  the  banking-house  of  your  firm,  in  New  York,  the 
latter  part  of  January,  1859?  If  you  have,  state  the  name  of  such 
plaintifi",  and  whether  said  visit  related  to  any  arrangement  to  be 
entered  into  between  your  firm  and  that  of  the  plaintiffs  for  paj'ment 
of  money  at  San  Francisco,  California,  on  account  of  any  United 
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States  loan  awarded  to  the  plaintiffs  by  tho  Secretary  of  the  Treasury. 
State,  to  the  best  of  your  knowledge,  whether  your  firm  was  willing 
and  ready  to  enter  into  the  said  arrangement,  and  able  to  carry  the 
same  into  effect. 

Answer.  I  know  Mr.  Pant,  one  of  the  plaintiffs,  and  have  some  ac- 
quaintance with  Mr.  Sweeny  also.  My  acquaintance  with  each  of 
them  commenced  nearly  two  years  ago.  Mr.  Sweeny,  1  think  it  was, 
called  on  me  some  time  in  January,  1859,  at  our  banking-house  in  New 
York.  His  visit  related  to,  or  was  to  ascertain  from  us  upon  what 
terms  our  firm  would  undertake  to  pay  money  to  the  assistant  treas- 
urer of  the  United  States  at  San  Francisco,  California,  on  account 
of  that  portion  of  the  United  States  loan  awarded  to  the  plaintiffs  by 
the  Secretary  of  the  Treasury.  We  were  ready  and  willing  to  enter 
into  an  arrangement  with  the  plaintiffs  to  so  pay  money  for  them, 
which  we  would  have  carried  into  effect  on  our  part  if  any  had  been 
agreed  upon. 

4th  interrogatory.  Please  examine  the  printed  paper  here  shown 
you,  being  the  advertisement  of  the  Secretary  of  the  Treasury,  dated 
December  17,  1858,  for  sealed  proposals  for  ten  millions  of  stock  of 
the  United  States  to  be  issued  under  the  act  of  Congress  of  June, 
1858,  and  state  whether  any  profits  would  have  accrued  to  the  plain- 
tiffs, the  accepted  bidders  for  three  millions  of  said  stock,  at  a  pre- 
mium of  $2  89  on  the  $10P,  had  they  been  allowed  to  deposit  said 
amount,  according  to  said  advertisement,  at  San  Francisco,  instead  of 
New  York,  or  any  depository  on  the  Atlantic  coast,  and  had  so  de- 
posited ;  and  if  any  profits  would  so  have  accrued  to  the  plaintiffs, 
what  the  same  would  have  been.  If  you  say  there  would  have  been 
a  profit,  state  fully  your  means  of  knowing  the  same,  and  the  extent 
of  such  profits. 

Answer.  I  have  examined  the  printed  proposals,  or  advertisement, 
issued  by  the  Secretary  of  the  Treasury  December  17,  1858,  inviting 
sealed  proposals  until  the  24th  January,  1859,  for  ten  millions  of 
stock  of  the  United  States,  bearing  5  per  cent,  interest,  which  adver- 
tisement is  now  before  me.  If  the  taker  of  that  loan,  or  any  portion 
of  it,  at  a  premium  of  $2  89  (or  |102  89  for  each  $100  of  stock)  had 
been  allowed  to  make  payment  of  the  same  in  San  Francisco,  I  think 
it  a  safe  estimate  to  say,  that  for  the  premium  he  could  have  realized 
in  San  Francisco,  for  sight  exchange  on  New  York,  and  the  gain  in 
interest,  from  date  of  payment  of  the  money  to  the  assistant  treas- 
urer in  San  Francisco,  to  the  date  of  payment  in  New  York  of  the 
bills  of  exchange  drawn  in  San  Francisco,  a  profit  on  said  exchange 
could  have  been  realized  quite  equal  to  the  premium  of  $2  89  on  the 
United  States  stock.  My  means  of  knowing  what  I  have  already 
stated  in  regard  to  this  profit  arise  from  the  circumstance  that  our 
firm,  Duncan,  Sherman  &  Co.,  were  at  that  time,  and  for  some  years 
previous,  and  ever  since,  largely  interested  in  the  sale  of  exchange 
in  San  Francisco  on  New  York,  frequently  selling  from  two  to  three 
hundred  thousand  dollars  by  each  steamer's  mail,  or  twice  that  amount 
per  month. 

5th  interrogatory.     Was  your  firm  employed  by  the  plaintiffs  to  sell 
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to  the  best  advantage  any  portion  of  the  three  millions  of  stock 
awarded  to  them  under  the  advertisement  shown  you  ?  If  yea,  when 
were  you  so  employed,  and  did  you  sell  any  of  said  stock,  and  how 
much  ?  File  a  particular  account  of  fsaid  sales,  showing  the  net 
amount  realized  by  the  plaintiffs  on  said  stock  sold  by  you,  when  and 
where,  and  state  whether  the  same  were  made  to  the  best  advantage. 
Did  the  bonds  so  sold  by  you  carry  the  accumulated  interest  from 
January  and  July,  respectively  ? 

Answer.  We  were  so  employed  by  the  plaintiffs.  In  September, 
1859,  Duncan,  Sherman  &  Go.  made  an  arrngement  with  the  plaintiffs 
to  make  certain  advances  on  said  United  States  stock  and  to  endeavor 
to  effect  sales  of  the  same.  Under  which  arrangement  we  sold  in 
London,  through  our  agents  there,  $229,000  of  such  stock,  as  per 
account  hereto  annexed,  marked  Exhibit  0.  We  also  sold  in  New 
York  $70,000  of  such  stock,  as  per  statement  also  hereto  annexed, 
marked  Exhibit  P.  All  of  said  sales  were  made  at  the  best  possible 
advantage.  The  bonds  sold  by  us  carried  the  accumulated  interest 
to  the  purchaser,  in  accordance  with  custom. 

Interrogatory  6th.  State  any  other  matter  within  your  knowledge 
that  may  be  advantageous  to  the  plaintiffs  in  this  cause. 

Answer.  I  do  not  know  of  any  other  matter. 

Interrogatory  7.  State  the  true  construction  of  the  advertisement 
of  the  Secretary  of  the  Treasury,  shown  you,  as  to  the  place  of  de- 
posit by  successful  bidders. 

Answer.  I  do  not  know  that  I  can  state  the  true  construction.  I 
can  only  state  my  own.  When  I  first  read  the  Secretary's  adver- 
tisement referred  to,  for  the  proposals  of  the  loan,  which  was  imme- 
diately after  it  waa  published,  I  was  struck  with  the  fact  that  its 
language  might  fairly  be  construed  to  authorize  any  successful  bidder 
of  the  loan  referred  to,  to  make  payments  in  San  Francisco,  or  any 
other  point  which  he  might  indicate  as  most  convenient  to  him. 

And  in  answer  to  cross -interrogatories,  the  witness  said  as  follows: 

Ist  cross-interrogatory.  How  are  you  enabled  to  fix  the  date  when 
one  of  said  plaintiffs  called  upon  you  in  your  banking-house  to  make 
the  arrangement  referred  to  in  the  third  direct  interrogatory? 

Answer.  By  reference  to  the  date  of  the  advertisement  of  the 
Secretary  of  the  Treasury  referred  to,  and  to  correspondence  be- 
tween the  plaintiffs  and  our  firm. 

2d  cross-interrogatory.  Bow  do  you  know  that  the  money  which 
the  plaintiffs  wanted  at  San  Francisco  was  wanted  on  account  of  a 
loan  awarded  to  them;  and  do  you  know  anything  further  than  he 
told  you,  and  if  so,  what  further  did  you  learn,  and  how,  and  when, 
and  of  whom  ? 

Answer.  I  know  nothing  more  than  the  plaintiffs  told  me  on  that 
point. 

3d  cross-interrogatory.  If  you  answer  the  fifth  interrogatory  affirm- 
atively, then  state  whether  you  made  any,  and  what,  agreement,  and 
the  terms  thereof ;  and  if  the  same  was  reduced  to  writing  or  is  speci- 
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fied  or  referred  to  in  letters  passing  between  you  or  your  firm  and 
the  plaintiffs,  or  either  of  them,  give  copies  thereof  at  length,  and 
copies  of  all  papers  and  letters  relating  to  the  execution  of  said 
agreement. 

Answer.  Our  arrangements  with  the  plaintiffs  were  to  make  cash 
advances  on  the  bonds,  and  sell  them  at  the  best  market  prices  that 
could  be  obtained  for  them;  our  compensation  for  so  doing  depending 
upon  the  prices  obtained,  and  being  conditional  thereon.  The  agree- 
ment between  us  was  in  writing,  which  has  no  other  bearing  on  this 
subject  than  as  to  the  facts  already  stated  by  me. 

4th  cross-interrogatory.  Had  you  any  interest  in  said  loan  with 
the  plaintiffs,  or  how  were  you  compensated  for  your  services,  or 
that  of  your  firm  in  relation  to  tbe  plaintiffs'  interest  or  control 
therein,  or  concerning  the  same  ? 

Answer.  We  had  no  interest  in  said  loan  with  the  plaintiffs.  We 
were  not  compensated  any  further  than  as  already  stated. 

6th  cross-interrogatory.  How  do  you  know  whether  any,  and  what, 
profits  could  have  been  made  on  said  loan  if  the  money  had  been  de- 
posited  in  San  Francisco;  and  do  you  know  that  any  money  was  de- 
posited there  under  said  loan;  and  if  so,  by  whom,  when,  and  how 
much;  and  what  profit  was  actually  made,  and  how  do  you  know 
that  fact? 

Answer.  I  know  by  the  rates  of  exchange  current  at  that  time  be- 
tween San  Francisco  and  New  York,  and  the  cost  of  transporting 
gold  from  San  Francisco  to  New  York.  I  do  not  know  that  any 
money  was  deposited  at  San  Francisco  under  that  loan. 

6th  cross-interrogatory.  How  do  you  know  what  profit  could  have 
been  made  by  the  plaintiffs  on  said  loan  if  they  had  deposited  in  San 
Francisco.  Did  they  in  fact  deposit  any  there,  and  do  you  know 
anything  personally  of  your  own  knowledge  concerning  said  profits, 
except  that  you  estimate  the  same  at  so  much;  and  if  you  do  know, 
state  how  you  know,  when  and  how  you  acquired  your  knowledge, 
and  of  whom? 

Answer.  I  have  already  answered  what  profit,  in  my  opinion,  could 
have  been  made  if  the  plaintiffs  or  any  taker  of  said  loan  had  depos- 
ited in  San  Francisco.  And  I  have  already  answered  that  I  do  not 
know  whether  they  made  any  deposit  there.  And  I  have  also  already 
stated  how  I  estimate  what  profits  might  have  been  realized  by  such 
deposits  there,  and  how  I  acquire  my  knowledge  on  the  subject. 

7th  cross-interrogatory.  Can  those  who  subscribe  for  stock  without 
money  to  pay  for  the  same  make  the  same  profits  with  those  who 
have  money  to  pay  for  them  ? 

Answer.  Much  would  depend  upon  the  condition  of  the  money 
market.  If  the  market  was  easy,  takers  without  money  could  borrow 
it,  and  probably  realize  as  much  profit  as  those  who  had  money  with- 
out borrowing.  In  many  of  the  late  issues  of  United  States  loans, 
some  of  the  largest  takers  were  those  without  money,  and  who,  it  is 
well  known,  had  to  borrow  to  pay  for  them. 

8th  cross-interrogatory.  Had  the  plaintiffs  any,  and  what,  money  in 
San  Francisco  and  in  New  York  at  the  time  of  this  transaction,  and 
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did  not  one  of  the  plaintiffs  tell  you,  in  substance,  that  they  had  no 
funds  in  San  Francisco,  and  that  they  wanted  the  aid  of  your  firm  to 
carry  out  their  subscription,  or  proposed  subscription  ?  Had  your 
firm  at  the  time  said  loan  was  taken  by  the  plaintiffs  any,  and  what, 
amount  of  money  in  San  Francisco,  and  in  whose  hands  was  the  same, 
and  how  long  had  it  been  there,  and  how  long  did  it  remain  there  ? 

Answer.  I  do  not  know  if  the  plaintiffs  had  any  money  in  San 
Francisco  or  New  York  at  the  time  of  this  transaction.  Thev  did 
not  pretend  to  me  they  had  any  in  San  Francisco.  The  object  of 
their  first  application  to  me  appeared  to  be  to  obtain  the  aid  of  our 
firm  to  make  payments  in  San  Francisco  for  them  on  account  of  their 
subscription  to  said  loan.  At  the  time  said  loan  was  taken  oar  firm 
may  have  had  more  or  less  money  in  San  Francisco,  in  the  hands  of 
our  agents  there.  What  particular  amount  may  have  been,  I  do  not 
recognize  the  right  of  either  of  the  parties  in  this  case  to  inquire. 

9th  cross-interrogatory.  If  affairs  had  taken  an  unfavorable  turn  in 
the  money  market,  might  not  the  plaintiffs  have  lost  by  their  sub- 
scription if  they  had  been  permitted  to  deposit  in  San  Francisco  ? 

Answer.  Any  serious  unfavorable  turn  in  the  money  market  might 
undoubtedly  have  subjected  the  plaintiffs  to  loss  on  their  subscription, 
whether  they  made  the  deposit  in  San  Francisco  or  elsewhere. 

10th  cross-interrogatory.  If  you  state  that  you  were  employed  by 
the  plaintiffs  to  sell  any  portion  of  the  three  millions  of  stock  referred 
to  in  the  5th  interrogatory,  then  state  when  and  what  that  agreement 
was  fully  and  particularly;  and  if  it  was  in  writing,  or  evidenced  or 
described  in  letters,  then  give  copies  thereof,  and  of  all  letters  con- 
cerning the  execution  of  said  agreement.  Give  full  copies  of  ac- 
counts of  sales,  stating  when  sold,  to  whom,  at  what  price,  and  the 
amount  of  such  sales,  and  whether  for  cash  or  on  credit. 

Answer.  I  have  already  stated  fully  the  nature  of  the  arrangement 
between  the  plaintiffs  and  our  firm  for  the  sale  of  a  portion  of  the 
stock  referred  to  in  the  5th  interrogatory,  and  have  already  furnished 
copies  of  the  account  of  all  sales  of  said  stock  made  by  or  through 
us  for  the  plaintiffs.     All  of  which  sales  were  for  cash. 

11th  cross-interrogatory.  Do  you  know  that  the  plaintiffs  received 
any  stock  under  the  advertisement  shown  you,  and  how  do  you  know 
that  fact;  and  might  not  their  stock  have  been  received  otherwise 
without  your  knowledge  ? 

Answer.  I  know  that  plaintiffs  received  a  portion  of  the  stock 
referred  to  under  the  advertisement  shown  me,  because  my  firm  paid 
the  treasury  of  the  United  States  for  a  portion  thereof  under  the 
order  of  the  plaintiffs  on  the  Secretary  of  the  Treasury  to  deliver  to 
us  a  portion  of  said  stock,  and  which  was  delivered  accordingly  to  us. 

12th  cross-interrogatory.  Do  you  know  of  your  own  personal 
knowledge  that  the  expenses  charged  in  said  account  of  sales  filed  or 
produced  by  you  were  actually  incurred  ?  If  the  plaintiffs  had  trans- 
acted their  own  business,  and  sold  their  own  stocks,  would  said  ex- 
penses all  accrued,  and  which  of  them?    State  particularly. 

Answer.  There  are  no  expenses  in  account  of  sales  rendered  by 
us  incurred,  other  than  the  usual  broker's  commission  and  necessary 
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expenses  for  traDstnission  of  bonds.     None  of  which  expenses  would 
have  been  avoided  had  phxintiffs  transacted  the  business  themselves. 

13th  cross-interrogatorr.  How  do  you  know  that  said  bonds  were 
sold  to  the  best  advanta,G!:o  ?  Did  you  try  to  sell  them  in  any  and 
what  markets  other  than  in  Now  York?  What  prices  were  paid  for 
such  bonds  in  other  cities?  What  steps  did  you  take  to  obtain  the 
highest  price  for  such  bonds;  and  how  do  you  know  that  other  per- 
sons would  not  have  paid  more  for  them  ? 

Answer.  I  form  my  opinion  that  said  bonds  were  sold  to  the  best 
advantage  by  a  perfect  knowledge  of  the  prices  current  at  the  va- 
rious dates  of  sale,  and  by  comparison  of  quotations  of  the  stock 
exchan<]:e.  Our  efforts  to  sell  them  were  in  the  markets  of  New 
York,  London,  and  Paris.  I  do  not  know  what  prices  were  paid  for 
such  bonds  in  other  cities.  The  steps  we  took  to  obtain  the  highest 
price  for  them  was  by  asking  the  highest  price,  and  generally  more 
than  we  could  obtain, 

14th  cross-interrogatory.  How  do  you  know  what  is  the  true  con- 
struction of  said  advertisement  ?  Are  you  an  attorney  and  counsellor 
by  profession?  Has  it  been  a  portion  of  your  business  to  construe 
for  third  persons  their  written  agreements  ?  Do  you  know  what  any 
judicial  tribunal  would  hold  to  be  the  true  construction  of  said  adver- 
tisement? 

Answer.  I  do  not  undertake  to  say  that  I  do  know  what  is  the  true 
construction  of  said  advertisement.  I  am  not  an  attorney  and  coun- 
sellor by  profession.  It  has  not  been  a  portion  of  my  business  to- 
construe  for  third  persons  their  written  agreements.  I  do  not  know 
what  any  judicial  tribunal  would  hold  to  be  the  legal  construction  of 
said  advertisement. 

15th  cross- interrogatory.  Do  you  know  any  other  matter  or  thing 
which  may  tend  to  the  advantage  of  the  defendants  ?  If  yea,  state 
the  same  fully. 

Answer.  I  do  not. 

WATTS  SHERMAN. 

Sworn  to  before  me  this  6th  November,  1860. 

S.  D.  LAW,  Notary  Pvblic. 


New  York,  February  22,  1859. 

Sir  :  The  undersigned  beg  to  oflFer  the  following  bids  for  a  portion 
of  the  government  stock,  loan  of  1858.  Cost  of  same,  if  our  bids 
should  be  successful,  to  be  paid  at  the  depository  of  the  United 
States  at  San  Francisco,  California,  by  Messrs.  William  T.  Coleman 
&  Co.,  residents  there,  viz  : 

$20,000,  twenty  thousand  dolhirs,  at  one  hundred  and  three  and 
oue-quarter  per  cent,  premium  (103 J.) 

$20,000,  twenty  thousand  dollars,  at  one  hundred  and  three  per 
cent,  premium  (103.) 

Rep.  0.  C.  287 5 


66  SWEENY,   RITTENHOUSE,   FANT   AND    COMPANY. 

$20, 000,  twenty  thousand  dollars,  at  one  hundred  and  two  and  one- 
half  per  cent,  premium  (102^.) 

$20,000,  twenty  thousand  dollars,  at  one  hundred  and  one  and  one- 
half  per  cent,  premium  (101^.) 

$20, 000,  twenty  thousand  dollars,  at  one  hundred  and  one  per  cent, 
premium  (101.) 

We  beg  to  enclose  you  the  assistant  treasurer's  receipt  for  one 
thousand  dollars,  ($1,000,)  being  for  one  per  cent,  on  amount  of  our 
bids,  $100,000,  and  remain. 

Very  respectfully, 

WM.  T.  COLEMAN  &  CO. 
Hon.  Howell  Cobb, 

Secretary  of  the  Treasury,  Washington,  D.  G. 

Exhibit  A. 

S.  D.  LAW,  Notary  Public. 


Treasury  Department,  January  26,  1859. 

Gentlemen:  By  the  terms  of  your  offer  for  the  loan,  you  propose, 
if  Buccessful,  to  pay  the  amount  at  the  depository  at  San  Francisco. 
If  this  is  regarded  as  a  condition,  the  bid  cannot  be  received.  Va- 
rious parties  had  previously  applied  for  information,  and  were  in- 
formed that  no  such  condition  could  be  recognized  ;  the  department 
could  not  sanction  any  expectations  or  understanding  not  contained 
in  the  public  notice  of  the  nth  ultimo. 

I  will  thank  you  to  state  by  return  mail  whether  you  regard  your 
bid  as  absolute,  and  you  undertake  to  deposit  the  principal  and  in- 
terest as  required  by  the  notice,  or  whether  the  bid  is  subject  to  the 
condition  of  making  the  deposit  at  San  Francisco. 
Very  respectfully,  your  obedient  servant, 

HOWELL  COBB, 
Secretary  of  the  Treasury. 

Wm.  T.  Coleman  &  Co.,  New  York. 

Exhibit  B.  S.  D.  LAW,  Notary  Public. 


New  York,  January  27,  1859. 

Dear  Sir  :  We  have  your  esteemed  favor  of  26th  instant,  and  beg 
to  say  that  in  making  our  offer  for  a  part  of  the  treasury  loan,  we 
were  not  aware  of  any  inquiries  having  been  made  to  the  department 
as  to  payments  in  San  Francisco,  and  for  ourselves  bid  under  what  we 
considered  the  plain  provisions  of  your  circular,  and  asked  no  right 
or  privilege  not  covered  or  specified  in  your  public  notice  of  l7th 
ultimo. 

We  considered  our  bid  ba  ^entirely  unconditional,  and  do  so  consider 
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it ;  and  in  indicating  where  we  would  prefer  making  the  payment, 
merely  followed  your  advertisement,  which  says  :  "  The  sums  which 
may  be  accepted  from  any  bidder,  will  be  required  to  be  paid  to  the 
depository  of  the  United  States  nearest  to  his  residence,  or  indicated 
as  most  convenient  by  him.'' 

Now,  San  Francisco  is  our  residence,  and  our  house  is  there,  our 
funds  are  there,  and  as  there  is  a  depository  of  the  United  States  also 
there,  we  desire  there  to  pay  any  amount  to  which  we  maybe  entitled 
by  the  premium  we  offered.  We  beg  to  assure  you  w^e  cannot  see 
why  we,  as  citizens  of  California,  are  to  be  prejudiced  in  this,  more 
than  a  resident  of  New  Orleans  or  St.  Louis,  and  think,  on  reconsid- 
eration, you  will  agree  with  us  as  being  entitled,  without  question,  to 
pay  in  San  Francisco  the  $60,000,  on  which  we  bid  a  premium  of 
2.J  per  cent,  and  upwards. 

We  are  willing  to  receive  our  stock  in  San  Francisco  or  New  York, 
as  you  may  prefer  ;  if  there,  the  matter  will  be  closed  on  our  paying 
the  assistant  treasurer  and  receiving  thestock  of  him  ;  if  here,  we 
presume  we  merely  receive  his  certificate  of  payment,  and  the  stock 
will  be  issued  upon  same.  Have  the  kindness  to  advise  us  at 
your  earliest  convenience  if  this  meets  your  approval,  as  we  desire  to 
have  definite  advices  go  forward  at  once,  if  possible. 

If  you  should,  to  our  disappointment,  decline  to  receive  our  pay- 
ments at  San  Francisco,  as  the  depository  we  indicate,  yon,  of  course, 
force  us  to  abandon  our  bid,  as  our  funds  are  there,  awaiting  the 
necessary  advices,  and  we  do  not  intend  making  payment  elsewhere. 

Awaiting  your  favor,  we  remain,  dear  sir,  your  obedient  servants, 

WM.  T.  COLEMAN  A  CO. 

Hon.  Howell  Cobb, 

Secretary  of  the  Treasury ,  Washington,  D.  C. 

Exhibit  C.  S.  D.  LAW,  Notary  PuUic. 


New  York,  January  31,  1859. 

Dear  Sir:  We  beg  to  enclose  you  a  copy  of  our  letter  under  date 
of  the  27th  instant,  to  which  we  ask  your  attention,  and  have  to  state 
that,  as  we  want  to  advise  our  San  Francisco  house  per  mail  of  5th 
proximo  relative  to  your  decision  as  to  whether  or  not  we  are  entitled 
to  the  $60,000  stock,  you  will  greatly  oblige  by  placing  us  in 
possession  of  your  answer  by  the  4th,  and  in  the  meantime  also  beg 
to  call  your  attention  to  the  fact  that  the  deposit  of  $1,000  made  by 
us  still  remains  in  the  hands  of  the  assistant  treasurer  here. 

Asking  your  attention,  we  remain  your  very  obedient  servants, 

WM.  T.   COLEMAN  &  CO. 

Hon.  Howell  Cobb, 

Secretary  of  the  Treasury,  Washington,  D.  (7. 

Exhibit  D, 

S.  D.  LIW,  Notary  PuUic. 
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Treasury  Department,  February  1,  1859. 

Gentlemen:  Your  oflFer,  under  the  official  notice  of  the  ITth  of 
December,  of  $20,000  at  a  premium  of  3 J  per  cent.,  $20,000  at  a 
premium  of  3  per  cent.,  and  $20,000  at  a  premium  of  2^  per  cent., 
is  accepted.  The  certificate  of  preliminary  deposit  is  filed,  awaiting 
advice  of  deposit  of  principal  and  premium,  as  required  by  the  notice. 
Very  respectfully,  your  obedient  servant, 

HOWELL  COBB, 


Messrs.  Wm.  T.  Coleman  &  Co., 
No.  88  Wall  street,  New  York. 

Exhibit  E. 


Secretary  of  the  Treasury, 


S.  D.  LAW,  Notary  PuUic. 


New  York,  February  8,  1859. 

Dear  Sir:  We  beg  to  advise  that  we  have  this  day  paid  Mr.  John  J. 
Cisco,  assistant  treasurer  of  the  United  States,  $61,064  92,  in  settle- 
ment of  the  award  made  lis  of  $60, 000  of  the  government  5  per  cent, 
stock,  as  per  memorandum  at  foot;  and  further,  that  we  have  indorsed 
the  certificate  of  same  to  William  L.  Jenkins,  esq.,  cashier  of  the  Bank 
of  America,  and  have  to  request  that  you  will  issue  the  stock  payable 
to  ourselves  or  bearer,  and  forward  the  same  to  the  assistant  treasurer, 
for  account  of  the  Bank  of  America,  and  oblige  your  obedient  servants, 

WM.  T.  COLEMAN  A  CO., 
Per  CORN'S  COMSTOCK. 

Memoravdum  cf  settlement. 

$20,000  00  at  103i 
20,000  00  at  103 
20,000  00  at  102i 


60,000  00 
1,750  00  premium. 
314  92  interest — 38  days  to  date. 


62,064  92 
1,000  00  deducted  for  original  deposit. 


61,064  92  paid  assistant  treasurer. 


Hon.  Howell  Cobb, 

Secretary  of  the  Treasury,  Washington,  D.  C. 

Exhibit  F. 

S.  D.  LAW,  Notary  PMic 
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New  Yobk,  November  25,  1859. 

Dear  Sirs:  We  have  your  favor  of  the  23d  instant,  and  observe 
contents. 

The  current  rate  of  exchange  for  sight  bills  on  New  York  at  San 
Francisco  was,  per  steamer  February  5,  1859,  3j  per  cent,  premium; 
per  steamer  February  20,  1859,  3^  per  cent,  premium;  per  steamer 
March  6,  1859,  3  per  cent,  premium;  per  steamer  March  20,  1859, 
3  per  cent,  premium;  and  the  rate  per  steamer  of  20th  ultimo  was 
2  per  cent,  premium.  The  decline  in  rates  is  attributable  to  the 
reduced  rate  of  freight  on  treasure,  the  same  having  fallen  from  1 J 
to  ^  per  cent. 

Pray  command  us  whenever  we  can  serve  yon,  and  oblige  your's  truly, 

WM.  T.  COLEMAN  &  CO. 

Messrs.  Sweeney,  Rittenhouse,  Fant&  Co., 

Washington^  D,  G. 

Exhibit  G. 

S.  D.  LAW,  Notary  PuUic. 


New  York,  November  25,  1859. 

Gentlemen  :  We  have  your  favor  of  the  23d  instant. 
The  rate  of  exchange  on  New  York,  at  San  Francisco,  during  the 
month  of  February,  1859,  was  three  per  cent.,  (3,)  one-fifth  {^)  the 
State  stamp  tax,  being  sometimes  added. 

For  the  mail  which  left  San  Francisco  March  5,  the  rate  was 
lower,  and  somewhat  unsettled,  varying  from  21  to  2 J  per  cent. — 2^^ 
being  the  more  general  rate. 

For  the  next  mail  (March  20)  the  former  rate,  as  in  February, 
was  re-established. 

Respectfully,  yours, 

WELLS,  FARGO  &  CO. 
Messrs.  Sweeny,  Rittenhouse  &  Co., 

Washingtoti. 

Exhibit  H. 

S.  D.  LAW,  Notary  PuUic. 
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Memorandum  of  sales  of  $200,000  United  States  Jioe  per  cents  in  London, 


1859. 
July       12 


Sept. 


18 
29 
29 


29 
29 


29 


Sept.      23 


$10,000  U.  S.  6  per  cent,  bonds,  at  93. 
ComixdBsion  in  London 


M.  M.  &  Sons'  commission. 


$10,000  U.  S.  6  per  cent,  bonds,  at  93 

$10,000 do at  93 

$26,000 do at92i 

Commission  .. ---.. . 


M.  M.  &  Sons*  commission. 


$95,000  U.  S.  5  per  cent  bonds,  at  92}... 
$5,000 do at  93 


Commission 


M.  M  &  Sons'  commission 


$12,000  U  S.  5  per  cent,  bonds,  at  92|. 
Commission 


M.  M.  &  Sons'  commission . 


$31,000  U.  8  5  per  cent,  bonds,  at  92} 

Brokerage  in  London £17     8  9 

M.  M.  &  ISons'  com'n, }  p.  ct.    34  17  6 


Salts  made  in  Paris:  proceeds  remitted  to  London. 

$2, 000  U.  S.  5  p.  ct.  bonds,  at  li|  p.  ct.  prem. 
Less  I  brolLerage . ........ 


$2,024  92,  at  510  =z  10,327. 10  francs,  re- 
mitted to  London,  at  25.11..  £411  5  6 
M.  M.  &  SoQs'  com'n,  ^  p.  ct.         2  10 


£       «.  d. 

2,092  10  0 

5  12  6 


2,086  17  6 
10     8  8 


6,224     4  5 
14     1  3 


6,210     3  2 
28     2  6 


19,852     0  7 
1,046     6  0 


20,898     6  7 
56     6  0 


20,842     0  7 
112  10  0 


2,507  12  6 
6  15  0 


2,500  17  6 
13  10  0 


6,478     0  9 


62    6  3 


«.  d. 


2,076  8  10 
2,076  8  10 
2,076     8  10 


5,162     0    8 


20,729  10    7 


2,487     7    6 


$2,030  00 
6  08 


2,024  92 


6,425  14    € 


409     4    6 


41,463    4    3 


Messrs.  Sweeny,  BrrrENBOUSB,  Fakt  &  Co.,  Wdthinffton, 

Exhibit  K.  S.  D.  LAW,  Aotory  Piddie 
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Memorandum  of  an  agreement  entered  into  this  day  between  M.  Mor- 
gan &  Sons,  of  this  city,  of  the  first  part,  and  Sweeny,  Rittenhouse, 
Fant,  &  Co,  of  Washington  city,  of  the  second  part: 

M  Morgan  &  Sons  are  to  draw  and  negotiate  their  bills  of  exchange 
on  their  correspondents  in  London  at  60  days'  sight,  to  the  extent  of 
the  equivalent  of  two  hundred  thousand  dollars,  and  pay  over  the 
proceeds  thereof  to  Sweeny,  Rittenhouse,  Fant  &  Co.,  as  an  advance 
upon  such  amount  of  the  five  per  cent,  loan  of  the  United  States,  ma- 
turing in  1874,  (to  be  sent  to  London  for  sale  as  hereinafter  mention- 
ed,) as  will  leave  a  margin  in  M.  Morgan  &  Sons'  hands,  at  the  mar- 
ket value  of  the  day  on  which  such  advance  maybe  made,  of  two  and 
a  half  per  cent.,  which  margin  Sweeny,  Rittenhouse,  Fant,  &  Co. 
agree  to  keep  good  at  all  times,  and  in  default  of  their  so  doing,  M. 
Morgan  &  Sons  are  hereby  authorized  to  sell  the  stock  in  their  dis- 
cretion in  this  market  or  elsewhere.  The  commission  for  the  services 
of  M.  Morgan  &  Sons,  through  M.  Morgan,  in  London,  in  selling,  or 
endeavoring  to  sell,  said  two  hundred  thousand  dollars  of  stock,  inclu- 
ding their  commission  for  drawing  and  negotiating  such  bills  of  ex- 
change, to  be  reserved  out  of  the  proceeds  of  the  bills  of  exchange 
by  M.  Morgan  &  Sons,  shall  be  one  and  one-quarter  per  cent,  on  the 
amount  of  such  bills  of  exchange  negotiated;  and  should  the  advance 
be  extended  for  sixty  days  longer  than  the  maturity  of  the  bills  of 
exchange  first  drawn  for  the  same.  Sweeny,  Rittenhouse,  Fant  A 
Co.  shall  pay  M.  Morgan  A  Sons  an  additional  commission  of  one-half 
of  one  per  cent.,  and  the  current  rate  of  interest  in  London  for  money 
at  the  periods  when  such  extension  is  obtained,  not  exceeding  seven 
per  cent,  per  annum,  M.  Morgan  &  Sons  are  to  pay  the  banker's  com- 
mission in  London  in  both  cases,  but  if  any  brokerage  shall  be  paid 
on  selling  said  stock  in  London,  it  shall  be  chargeable  to  Sweeny, 
Rittenhouse,  Fant,  &,  Co. 

The  stock  advanced  upon  is  to  be  forwarded  to  London  for  sale  for 
account,  risk,  and  benefit  of  Sweeny,  Rittenhouse,  Fant  &  Co.,  under 
the  direction  of  M.  Morgan,  who  is  about  to  embark  for  that  place. 
If  sales  of  the  stock  shall  not  have  been  made  in  London  in  time  to 
reimburse  the  advance  before  the  expiration  of  four  months  from  this 
date,  M.  Morgan  &  Sons  may  elect  to  have  the  stock  brought  back 
here,  in  which  case  Sweeny,  Rittenhouse,  Fant  &  Co.  shall  furnish 
to  M.  Morgan  &  Sons,  in  New  York,  satisfactory  bills  on  London, 
approved  by  M.  Morgan  &  Sons,  to  an  extent  sufficient,  and  in  sea- 
son, to  be  remitted  to  cover  such  advance  at  the  maturity  of  the  ex- 
tended advance  in  London,  it  being  understood  that  the  advance  is 
reimbursable  by  Sweeny,  Rittenhouse,  Fant  &  Co.,  in  London,  in 
sterling  money;  and  the  said  M.  Morgan  is  further  authorized  to  sell, 
as  agent  of  and  for  Sweeny,  Rittenhouse,  Fant  <fe  Co.,  in  addition  to 
the  stock  sent  to  London  by  his  firm  under  advances  as  above  men- 
tioned, one  million  eight  hundred  thousand  dollars  of  the  same  issue. 
One  million  dollars  of  the  amount  he  is  empowered  by  Sweeny,  Rit- 
tenhouse, Fant  &  Co.  to  exercise  his  own  judgment  and  discretion 
either  to  sell  part  or  the  whole  million  dollars  without  limit  as  to 
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price,  or  to  obtain  a  loan  upon  the  same  for  their  account.  The  re- 
maining one  million  dollars  of  stock  he  is  also  authorized  to  obtain  a 
loan  upon  for  account  of  Sweeny,  Rittenhouse,  Fant  &  Co.  In  the 
event  of  his  not  being  able  to  effect  a  sale  of  the  whole  or  any  part 
of  the  amount  upon  such  terms  as  will  realize  to  Sweeny,  Ritten- 
house,  Fant  &  Co.,  in  New  York,  (calculating  exchange  on  London 
for  sixty  days'  sight  bills  at  10  per  centum  per  annum,)  one  hundred 
and  three  per  cent.,  the  purchaser  of  the  stock  to  have  the  interest 
accruing  from  and  after  the  1st  July,  1859.  M.  Morgan  is  to  be  paid 
a  commission  of  one-half  of  one  per  cent,  on  all  negotiations  of  sales 
or  loans  which  he  may  effect  for  Sweeny,  Rittenhouse,  Fant  &  Co. 
in  Europe,  except  upon  the  two  hundred  thousand  dollars,  on  which 
the  commission  is  above  specified.  In  selling  the  whole  or  any  part 
of  the  one  million  eight  hundred  thousand  dollars  of  stock  not  ad- 
vanced upon,  M.  Morgan  may  contract  for  the  sale  and  delivery 
thereof  in  the  name  and  for  account  of  Sweeny,  Rittenhouse,  Fant  & 
Co.,  and  they  agree  that  they  will  fulfil  such  contracts,  and  place  the 
stock  in  Europe  in  due  season  for  such  purpose. 
Executed  in  duplicate. 

SWEENY,  RITTENHOUSE,  FANT  &  CO. 

M.  MORGAN  &  SONS. 
New  Yobk,  May  27,  1859. 

Exhibit  M.  S.  D.  LAW,  Notary  PuUtc. 


Memorandum  of  an  agreement  made  the  sixteenth  day  of  August,  one 
thousand  eight  hundred  and  fifty-nine,  between  Sweeny,  Ritten- 
house, Fant  &  Co.,  of  the  first  part,  and  M.  Morgan  &  Sons,  of  the 
second  part: 

Sweeny,  Rittenhouse,  Fant  &  Co.  confirm  and  accept  as  for  their 
account  the  agreement  of  the  London  Joint  Stock  Bank  for  a  loan  to 
the  extent  of  about  sixty-two  thousand  five  hundred  pounds  sterling, 
upon  the  security  of  United  States  five  per  cent,  coupon  bonds  and 
registered  stock  of  1874,  upon  the  terms  and  conditions  expressed  in 
the  letter  of  the  manager  of  said  bauR  to  M.  Morgan  &  Sons,  dated 
London,  June  16,  1859,  (a  copy  whereof  is  hereto  annexed,)  except 
in  so  far  as  related  to  the  question  of  abatement  of  interest.  The 
Baid  Sweeny,  Rittenhouse,  Pant  &  Co.  reserve  to  themselves  the  right 
to  sell,  or  cause  to  be  sold,  through  M.  Morgan  &  Sons,  said  bonds  or 
stocks,  not,  however,  without  the  consent  of  M.  Morgan  &  Sons,  unless 
at  such  a  price  as  will  reimburse  the  advance  with  interest  and  com- 
missions, or  unless  the  deficiency,  if  any  should  occur,  shall  be  paid 
by  Sweeny,  Rittenhouse,  Fant  &  Co.,  and  apply  the  proceeds  thereof 
to  the  liquidation  of  said  loan,  the  interest  to  cease  on  the  amounts 
paid  at  the  respective  periods  when  said  payments  shall  be  made  on 
account  of  said  loan,  the  said  loan  having  been  negotiated  by  M.  Mor- 
gan &  Sons  in  London,  as  agents  for  Sweeny,  Rittenhouse,  Fant  & 
Co. 
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The  amount  of  said  loan  of  about  sixty-two  thousand  fiv^e  hundred 
pounds  sterling  is  to  be  drawn  for  by  M.  Morgan  &  Sons  by  bills  on 
said  bank  at  sixty  days'  sight;  and  the  proceeds  of  the  said  bills,  as 
the  same  shall  be  drawn  and  sold,  shall  be  paid  over  to  Sweeny,  Rit- 
tenhouse,  Fant  &  Co.,  deducting  in  each  instance  the  commissions  of 
M.  Morgan  &  Sons  for  their  services  and  intervention  in  the  premises, 
which  commissions  it  is  agreed  shall  be  one-half  of  one  per  cent,  for 
eflFecting  the  loan,  and  one  per  cent,  for  becoming  responsible  therefor 
to  the  said  bank,  and  for  drawing  and  negotiating  the  bills. 

Sweeny,  Rittenhouse,  Pant  &  Co.  agree  to  furnish  and  place  in  the 
hands  of  M.  Morgan  &  Sons  such  five  per  cent,  coupon  bonds  and 
registered  stock  of  the  United  States  to  an  amount  which,  estimating 
the  same  for  their  face  and  one  per  cent,  premium,  shall  be  equal  to 
the  gross  proceeds  in  New  York  of  the  bills  to  be  drawn  on  London 
for  said  loan,  such  coupon  bonds  and  registered  stock  to  be  furnished 
from  time  to  time,  as  the  bills  are  to  be  drawn  and  to  be  sent  for- 
ward at  the  risk  and  expense  of  Sweeny,  Rittenhouse,  Fant  &  Co.  to 
the  said  bank  at  London,  under  the  said  letter  of  June  16,  as  security 
for  such  loan,  and  for  sale  there  for  account  of  Sweeny,  Rittenhouse, 
Fant  &  Co.  under  such  limits  and  instructions  as  may  be  given  by 
M.  Morgan  &  Sons.  The  limits  for  the  sale  of  said  bonds  and  stocks 
are  to  be  fixed  by  said  Sweeny,  Rittenhouse,  Fant  &  Co.  during  the 
period  of  the  loan,  which  they  are  from  time  to  time  to  acquaint  said 
M.  Morgan  &  Sons.  The  said  bonds  and  stocks  to  be  forwarded  in 
parcels  not  exceeding  fifty-two  thousand  dollars  by  each  mail  steamer 
sailing  between  this  date  and  the  10th  day  of  September  next. 

The  security  for  the  loan  in  London  which,  by  the  terms  of  the 
agreement  with  the  bank  as  specified  in  the  said  letter  of  June  16,  is 
required  to  be  furnished  beyond  the  amount  of  bonds  and  stock  which 
Sweeny,  Rittenhouse,  Fant  &  Co.  hereby  agree  to  furnish,  is  to  be 
provided  by  M.  Morgan  &  Sons,  to  be  received  back  by  them  upon 
the  maturity  of  the  loan  and  its  satisfaction  by  Sweeny,  Rittenhouse, 
Fant  &  Co. 

Sweeny,  Rittenhouse,  Fant  &  Co.  agree  to  repay  to  the  said  Lon- 
don Joint  Stock  Bank,  in  London,  the  said  advance  of  about  sixty-two 
thousand  five  hundred  pounds  sterling,  when  the  same  will  become 
due  and  payable  according  to  the  terms  of  the  said  letter  of  June  16, 
together  with  the  interest  and  commissions  which  will  be  payable  to 
said  bank  according  to  the  terms  of  such  letter,  (except  so  far  as  such 
loan  may  have  been  previously  reimbursed,)  or  provided  for  by  sales 
of  said  bonds  and  stocks  in  London;  and  they  likewise  agree  that  if, 
at  any  time  while  the  said  loan  shall  remain  unpaid,  the  market  price 
in  New  York  of  such  United  States  five  per  cent,  bonds  and  stock 
shall  decline  below  one  hundred  and  one  and  a  half  per  cent.,  (after 
making  allowance  for  accrued  interest  thereon,)  they  will,  at  any  time 
and  from  time  to  time  upon  request  which  may  be  given  by  notice 
through  the  post  office,  deposit  with  M.  Morgan  &  Sons  a  further 
margin  of  security  for  said  loan,  either  in  similar  coupon  bonds  and 
stock  or  money,  or  other  satisfactory  security  approved  by  M.  Mor- 
gan &  Sons,  so  as  that,  the  bonds  and  stock  being  originally  received 
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as  security  and  advanced  on  at  one  hundred  and  one  per  cent.,  there 
shall  always  be,  at  the  current  market  price  in  New  York,  a  margin 
of  security  to  M.  Morgan  &  Sons  for  the  principal  of  the  loan  of  at 
least  one  and  three-quarters  (1|)  per  cent,  over  and  above  accrued 
interest  on  the  bonds  and  stock.  And  in  case  of  failure  by  Sweeny, 
Rittcnhouse,  Fant  &  Co.  to  repay  such  loan  with  interest  and  com- 
mission to  the  said  bank  in  London  at  maturity  as  aforesaid,  or  of 
defeult  by  them  to  keep  up  in  the  hands  of  M.  Morgan  &  Sons  such 
one  and  three-quarters  (1|)  per  cent,  margin  of  security  as  aforesaid. 

Mr.  Morgan  &  Sons  shall  be,  arid  are  hereby  irrevocably  author- 
ized thereupon  to  sell  or  cause  to  be  sold  the  said  United  States  cou- 
pon bonds  and  registered  stock  for  account  and  risk  of  Sweeny,  Rit- 
tcnhouse, Fant  <fe  Co.,  for  such  price  as  can  be  obtained  therefor, 
(which  sale  may  be  made  in  London  or  elsewhere  in  Europe,  or  in 
the  United  States,  to  which  the  bonds  and  stock  may  be  brought  back 
for  such  purpose  at  the  risk  and  expense  of  Sweeny,  Rittcnhouse, 
Fant  &  Co.,)  and  apply  the  proceeds  of  such  sales,  so  far  as  the  same 
will  go,  to  the  repayment  of  the  said  loan  made  by  the  said  London 
Joint  Stock  Bank,  with  the  interest  and  commission  to  which  the  said 
bank  will  be  entitled  as  aforesaid,  and  to  the  indemnification  of  said 
M.  Morgan  &  Sons  for  whatever  they  may  be  obliged  to  pay  to  said 
bank  by  reason  of  iheir  responsibility  for  such  loan,  holding  said 
Sweeny,  Rittcnhouse,  Fant  &  Co.  liable  to  them,  the  said  M.  Morgan 
&  Sons,  for  the  deficiency. 

It  is  understood  that  this  loan  upon  United  States  bonds  and  stock 
is  part  of  that  provided  for  or  contemplated  by  the  agreement  between 
the  parties  hereto  bearing  date  May  27,  1859,  but  subject  to  the 
variations  in  respect  of  commissions  and  otherwise  hereby  made. 

SWEENY,  RITTENHOUSE,  FANT  &  CO. 

In  presence  of — 

H.  E.  Oppley. 
Sam'  l  S.  Ruid,  Jr. 

Exhibit  N.  S.  D.  LAW,  Notary  PuUic. 


London  Joint  Stock  Bank, 
Princes  Street^  London^  June  16,  1859. 

Dear  sirs:  In  reply  to  your  (Mr.  M.  Morgan)  favor  of  the  15th  in- 
stant, I  have  the  pleasure  to  inform  you  that  we  shall  be  happy  to 
advance  to  you  £100,000  (one  hundred  thousand  pounds)  upon  United 
States  5  per  cent,  coupon  bonds  redeemable  in  1874,  to  be  deposited 
with  us  as  collateral  security  upon  which  advance  interest  is  to  be 
charged  at  the  rate  of  5  per  cent,  per  annum,  and  a  commission  of 
\  per  cent,  on  the  drafts  The  cover  to  be  $5,  deducted  from  the 
London  price  of  such  stock. 

The  period  open  to  you  to  draw  upon  this  bank  to  be  six  weeks 
from  the  date  of  the  receipt  of  this  letter  in  New  York,  and  the  ad- 
vance on  the  part  of  this  bank  to  continue  for  six  months  from  the 
date  of  the  maturity  of  the  drafts. 

Should  the  securities  in  question  be  sold  in  London  the  proceeds  of 
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Buch  sale  to  be  placed  on  deposit  account  at  onr  current  rate  for  the 
time  being,  until  the  maturity  of  each  loan,  or  if  you  please  it  will  be 
optional  on  your  part  to  replace  the  bonds  sold,  by  bonds  of  the  same 
description,  always  keeping  up  the  stipulated  cover.  You  will  please 
inform  us  your  limit  for  the  sale  of  these  bonds. 
Dear  sir,  yours  very  truly, 

G.  POLLARD  MANAGER. 
Messrs.  M.  Morgan  &  Sons,  New  York. 


Extract  from  G.  Pollard  Manager's  letter  to  M.  Morgan  &  Sons  under 

date  of  '2dth  July,  1859. 

**  Referring  to  my  respects  of  16th  ultimo,  in  which  the  period  for 
availing  yourselves  of  the  credit  therein  granted  is  limited  to  six 
weeks,  I  beg  to  inform  you  that  under  the  circumstances  named  by 
your  Mr.  M.  Morgan,  I  have  much  pleasure  in  extending  that  limit  to 
ten  weeks  from  same  date." 


EXHIBIT  0. 

£.     «.  (f. 

March  16,  1860.     $10,000 92|— J                2,075  12  6 

35,000 92|-4                 7,264  13  9 

8,000 92J— i                    622  13  9 

2,000 921—1                     414    0  0 

10, 377     0  0 
Interest.. .£61  14  0 
Lees  oomm.   61  17  9 

9  16  3 

10,386  16  3 

$50,000  at  109  per  cent $50,318  33 

3,000 924—}                    622  13  9 

9,000 92f— J                 1,866  10  7 

1,000 924— J                    207     5  7 

6,000 92i— J                1,036     0  0 

8,000. 91t— i                 1,647     0  0 

3,000 92  —J                    619     6  3 

6,996  16  2 

Interest 13  16  6 

6,010  12  8 

Less  commission...                     29  19  8 

6,980,13  0 
At  1091—}        $28, 972  93 
Less  car  comm.         289  73 

29,000  28,683  20 

10,000 92f-i                2,076  12  6 

28,000 92i— J                6,819  12  5 

12,000 924— I                2,490  15  0 

6,000 924— i                1,039     4  4 

3,000 92J— }                     621     0  0 

6,000 92J— J                1,036    8  1 

32,000 92}— I               6,624    0  0 
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March  16,  1860.      $2,000 92J— J 

8,000 92i— i 

Interest 


Less  commlisioii .. 


100, 000 


£.    «.    d. 

4U  11     3 
621    0    0 

20,742    3    7 
79  11     3 

20,821  U  10 
103  U    2 

20,718     0    8 

109^— i  $100,367  36 


April  3, 1860. 


50,000 52J— J 

Leas  commLisioQ  .. 


50,000 


10,378    2    6 
51  17  10 

10,326     4    8 

109}—!      50, 128  71 


229,000  ]n  London 229.497  60 


ATerage  $100  22,  nearly. 


L.  D.  LAW,  Notary  PMk, 


EXHIBIT  P. 


Sept.    20,  1^59.     $10,000. 

20,000 
30,000. 


Nov.       7,  1869. 
April    27,  1860. 


10.000. 
70, 000 


at  104 $10,400  00 

at  104i 20,825  00 

at  104^ 31,326  73,  and  interest 

at  103-1 10.276  00 


Less  interest  on  $30, 000. 


72,826  73 
89  23 

72,737  50 


$70, 000  in  New  York $72,737  50 

■  Average  rate  $103  91.  = 


8.  D.  LAW,  Notary  Pu>Uc. 


United  States  op  America,  City  and  State  of  New  York^  88  : 

I  hereby  certify  that,  under  and  by  virtue  of  the  stipulations 
heteto  annexed,  marked  Exhibits  1  and  2,  personally  appeared 
before  me,  on  the  26th  September,  1860,  William  T.  Coleman  and 
Charles  F.  Latham,  and  on  the  24th  day  of  October,  1860,  Matthew 
Morgan,  and  on  the  6th  day  of  November,  1860,  Watts  Sherman, 
and  that  such  persons,  on  the  said  several  days  above  mentioned, 
signed  the  respective  depositions  hereto  annexed  and  signed  by 
them,  and  that  said  persons  were  each  and  severally  sworn  to  tell 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  in  answer  to 
the  several  interrogatories  and  cross-interrogatories  put  to  them. 
And  I  further  certify  that  the  said  witnesses  were  examined  at  the 
request  of  the  plaintiffs  in  the  action  referred  to  in  the  paper  hereto 
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annexed,  and  that  the  exhibits  hereto  attached  were  referred  to  by 
said  witnesses  in  their  said  depositions. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  at  the 
city  of  New  York,  this  6th  November,  1860. 

[L.  8.]  S.  D.  LAW,  Notary  PnbUc 


Treasuby  Department,  November  20,  1860. 

Sir:  In  compliance  with  your  verbal  request,  I  herewith  enclose 
copies  of  certain  official  correspondence  showing  the  course  adopted 
by  this  department  for  several  years  past  for  placing  funds  at  San 
Francisco  to  meet  the  wants  of  the  various  branches  of  the  public 
service  on  the  Pacific  coast,  and  practically  illustrating  the  advantage 
of  such  course  to  the  public. 

They  are,  first,  letter  from  the  Secretary  of  the  Navy,  dated 
April  27,  1859,  and  its  enclosure,  with  the  reply  of  this  department, 
dated  April  29,  1859;  and  second,  letter  from  this  department  to 
the  Secretaries  of  the  War  and  Navy  Departments,  dated  November 
18,  1859.  The  reply  of  the  Secretary  of  the  Navy  of  November  26, 
1859,  is  also  transmitted;  but  no  answer  from  the  Secretary  of  War 
to  this  letter  is  found  in  our  files  and  records. 

Very  respectfully,  your  obedient  servant, 

HOWELL    COBB, 

Secretary  of  tJue  Treasury. 

R.  H.  GiLLET,  Esq., 

Sdicitor  of  the  United  States  for  Court  tf  Claims, 


Navy  Department,  November  26,  1859. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
thel'Sth  instant  in  relation  to  the  arrangements  for  procuring  funds 
at  San  Francisco.  I  would  state,  in  reply  to  the  extract  from  the 
letter  of  Wells,  Fargo  &  Co.,  that  the  navy  agent  at  San  Francisco 
does  not,  as  they  state,  draw  checks  upon  the  sub-treasurer  at  New 
York,  with  whom  he  has  never  had  a  credit,  but  directly  upon  the 
department;  and  he  has  always  accounted  to  the  proper  office  for 
premiums  received  upon  drafts  upon  this  department,  furnishing  a 
certificate  from  two  respectable  merchants  as  to  the  current  rates  of 
drafts  at  t?he  time  of  drawing.  It  was  previously  the  custom,  as  you 
state,  for  tJhe  navy  agent  at  San  Francisco  to  draw  requisitions  upon 
the  department,  which  were  paid  by  treasury  drafts  on  the  asi<istant 
treasurer  at  that  place;  but  as  almost  two  months  would  elapse  be- 
fore he  'Could  realize  the  amount  of  his  requisitions,  he  was  obliged  to 
draw  an  amount  in  advance,  predicated  upon  what  he  supposed  might 
be  required  for  his  expenditures  two  months  ahead.  In  this  way 
larg^  amounts  would  accumulate  in  his  hands,  far  exceeding  the 
amount  of  his  bonds.     He  now  only  draws  to  meet  such  current  ex- 
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penditures  as  may  be  approved  by  the  commandant  of  the  navy  yard 
in  that  locality,  and  his  drafts  are  also  all  required  to  be  approved 
by  that  officer. 

I  find  that,  since  the  4th  of  September,  1858,  when  he  negotiated 
bis  first  draft  on  the  department,  he  has  drawn  for  $315,528  at  par, 
$20,000  at  a  premium  of  ^  per  cent.,  $10,000  at  a  premium  of  1  per 
cent.,  and  $18,000  at  a  premium  of  1^  per  cent.  I  would  refer  you 
to  the  enclosed  copy  of  a  letter  to  Navy  Agent  Austin  E.  Smith, 
giving  him  his  instructions  for  drawing  on  the  department. 

I  have  the  honor  to  be  your  obedient  servant, 

ISAAC  TOUCEY. 

Hon.  Howell  Cobb, 

Secretary  of  the  Treasury. 


Treasury  Department,  AprU  29,  1859. 

Sir:  I  have  the  honor  to  acknowledge  your  letter  of  the  27th  in- 
stant enclosing  for  perusal  the  copy  of  a  letter  from  the  navy  agent 
at  San  Francisco  relative  to  the  diflSculty  of  negotiating  drafts  upon 
your  department. 

I  beg  leave  to  state  that  this  department  has  from  time  to  time 
made  arrangements  for  specified  periods,  with  responsible  parties,  to 
place  with  the  assistant  treasurer  at  San  Francisco  such  sums  of 
money  as  might  be  required  to  carry  on  the  various  branches  of  the 
public  service  in  California  in  exchange  for  drafts  on  New  York,  and 
those  parties  have  always  offered  and  paid  to  the  United  States  a 
premium  upon  such  exchange.  Under  the  present  arrangement  a 
premium  of  2.30  per  cent,  is  paid  at  San  Francisco  for  such  drafts  on 
New  York.  In  the  intervening  time  between  the  expiration  of  the 
former  arrangement  and  entering  upon  the  present,  the  public  service 
in  California  requiring  a  larger  sum  than  was  then  held  to  the  credit 
of  the  treasury,  transfer  drafts  on  New  York  to  the  amount  of 
$500,000  were  sent  to  the  assistant  treasurer  at  San  Francisco  for 
sale,  and  his  report  of  the  8th  of  February  last  shows  that  they  were 
disposed  of  in  a  short  time  at  not  less  than  2^  per  cent,  premium. 
Beyond  the  statements  of  the  navy  agent,  it  is  not  in  my  power  to 
explain  why  the  authorized  drafts  upon  your  department  do  not  com* 
maud  the  same  rate  and  readiness  of  sale  in  the  market  of  San 
Francisco  as  treasury  drafts. 

Allow  me  to  suggest  that  should  the  character  and  exigencies  of 
the  public  service  in  charge  of  your  department  in  California  admit 
of  that  course,  any  embarrassment  from  the  want  of  demand  for  the 
drafts  of  the  navy  agent  on  your  department  may  be  readily  obviated 
by  the  issue  of  your  requisition  on  the  treasury  for  such  sums  as  you 
may  deem  necessary  and  proper  to  be  placed  in  the  hands  of  the 
navy  agent  at  San  Francisco,  as  is  done  to  other  navy  agents  within 
the  United  States.  Drafts  on  the  assistant  treasurer  at  San  Francisco 
will  be  remitted  by  the  treasurer  for  such  sums  in  the  ordinary 
course.     Should  the  former  require  a  larger  amount  to  meet  them 
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than  he  holds  for  the  credit  of  the  latter,  under  the  existing  arrange- 
ments the  United  States  will  receive  the  premium  of  2.30  per  cent, 
on  the  amount  so  required. 

I  am,  &c., 

P.  CLAYTON, 
Acting  Secretary  of  the  Treasury. 
Hon.  Isaac  Toucey, 

Sea^etary  of  the  Navy. 


Navy  Department,  April  27,  1859. 

Sir:  I  transmit  herewith,  for  your  perusal,  a  copy  of  a  letter  from 
the  navy  agent  at  San  Francisco,   relative  to  the  difficulty  of  nego- 
tiating drafts  upon  the  department,  and  the  causes  of  the  difficulty. 
Very  respectfully,  your  obedient  servant, 

ISAAC  TOUCEY. 
Hon,  Howell  Cobb, 

Secretary  of  the  Treasury. 


Navy  Agent's  Office, 
San  Francisco,  California,  April  4,  1860. 

Sir:  In  another  communication,  of  this  date,  I  have  informed  you 
of  my  having  drawn  upon  you  for  the  sum  of  thirty-five  thousand 
dollars.  The  amount  which  I  had  proposed  to  draw  upon  you  for 
was  the  sum  of  sixty-five  thousand  dollars.  The  requisition  from  the 
navy  yard  for  the  paying  off  the  laborers  for  the  last  month  amounts 
to  the  sum  of  forty-one  thousand  dollars.  I  have  only  sold  drafts  to 
the  amount  of  thirty-five  thousand  dollars,  although  the  sum  of  sixty- 
five  thousand  dollars  was  needed,  and  drafts  to  that  amount  had  been 
indorsed  by  the  commandant  of  the  yard;  yet  I  was  enabled  to  sell 
thirty -five  thousand  dollars  of  the  amount  only,  and  that  after  the  most 
laborious  and  energetic  exertions,  succeeding  at  the  last  moment, 
and  by  the  merest  chance.  Various  reasons  have  tended  to  this 
state  of  affairs.  Opposition  steamers  have  very  much  lessened  the 
freight  of  gold:  the  desire  of  those  who  make  regular  remittances 
to  appear  in  the  public  prints  as  such  shippers;  because  complaints 
have  been  made  to  me  of  the  tardiness  with  which  pension  drafts 
have  been  paid.  I  am  to  keep  but  little  money  on  hand,  and  if,  per- 
chance, I  should  be  unable  to  sell  my  drafts  in  the  market  at  any 
time,  great  embarrassment  would  ensue  to  laborers,  contractors,  and 
myself;  and  I  would,  most  respectfully,  request  the  honorable  Secre- 
tary to  require  greater  punctuality  on  the  part  of  the  payee  of  my 
drafts. 

Very  respectfully,  your  obedient  servant, 

AUSTIN  E.  SMITH, 

Navy  Agent. 

Hon.  Isaac  Toucey, 

Secretary  of  the  Navy,  Washington,  D.  C. 
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New  Yobk  and  California  Express  and  Exchange  Co.  , 

Neta  Yarky  December  12,  1859. 

Gentlemen:  In  reply  to  your  favor  of  the  5th  instant,  we  beg 
leave  to  state  that  the  contract  between  ourselves  and  the  Secretary 
of  the  Treasury  for  exchanging  coin  with  the  assistant  treasurer  of 
the  United  States  at  San  Francisco,  for  transfer  drafts  drawn  upon 
the  assistant  treasurer  of  the  United  States  at  New  York,  was  con- 
cluded February  5,  1859. 

The  contract  dates  from  January  29,  1859,  and  will  continue  till 
January  29,  1860. 

The  premium  paid  the  government  under  this  contract  is  $2  30 
per  $100. 

Respectfully  yours, 

WELLS.  FARGO  &  CO. 

Messrs.  Sweeny,  Rittenhouse,  Fant  &  Co. 


Office  of  Wells,  Fabgo  &  Co., 

New  Yorkj  November  16,  1859. 

Dear  Sir:  In  the  month  of  February  last  we  concluded  an  arrange- 
ment with  the  Treasury  Department,  through  our  friends,  Messrs. 
Riggs  &  Co.,  and  our  agent  and  attorney,  Robert  M.  McLane,  esq., 
whereby  we  were  to  exchange  coin  with  the  assistant  treasurer  of  the 
United  States  at  San  Francisco,  to  such  an  amount  an  might  be  re- 
quired for  the  use  of  the  government  for  transfer  drafts  drawn  by 
the  treasurer  of  the  United  States  on  the  assistant  treasurer  at  New 
York,  and  to  allow  a  premium  of  2y/|j  fur  the  same.  The  arrange- 
ment to  continue  one  year  from  January  29,  1859. 

It  was  solely  with  a  view  to  the  accomplishment  of  an  arrangement 
with  the  department,  whereby  we  might  in  some  degree  control  this 
business,  that  we  were  induced  to  offer  so  high  a  premium.  To 
that  effect  we  submitted  a  proposition  through  Mr.  McLane,  dated 
January  10,  1859.  We  are  aware  that  the  proposition  was  not  for- 
mally accepted;  but  Mr.  McLane,  under  date  of  ITth  February,  ad- 
vised us  as  follows: 

**The  Secretary  of  the  Treasury  proposes  under  the  contract  with 
your  house  to  place  funds  in  San  Francisco,  and  to  make  that  contract 
as  valuable  as  circumstances  will  permit.  He  will  put  a  stop  to  the 
habit  that  now  prevails  in  Oregon  and  California,  to  a  considerable 
extent  with  the  navy  disbursements,  and  to  some  extent  with  the 
army  disbursements,  of  using  credits  that  those  departments  may 
have  in  New  York  by  giving  drafts  on  New  York  for  expenditure, 
&c.,  in  Oregon  and  California. 

**  With  this  view  he  will  notify  these  several  departments  that  all 
their  disbursements  on  the  Pacific  must  be  made  from  the  funds 
transferred  by  your  house  to  San  Francisco.  Under  this  arrange- 
ment the  entire  government  expenditures  on  the  Pacific  will  be  em- 
braced under  your  contract." 
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If  the  instrnctioiis  to  the  several  disbursing  agents  on  the  Pacific 
were  issued,  as  we  were  led  to  suppose,  no  regard  has  been  given  to 
them.  For  while  we  have,  in  compliance  with  our  contract,  been 
paying  the  assistant  treasurer  at  San  Francisco  2  yV^  premium  for 
the  transfer  drafts.  United  States  disbursing  officers  in  San  Francisco 
have  been  and  are  still  selling  thoir  checks  on  the  assistant  treasurer 
at  New  York,  drawn  against  credits,  at  one-half  per  cent,  premium, 
and  those  in  Oregon  and  Washington  Territory  at  1  to  1^  per  cent. 
premium.  Thepe  drafts  are  offered  in  sums  varying  from  ten  thou- 
sand dollars  to  one  hundred  thousand  dollars  in  amount  to  merchants 
and  others,  our  own  customers.  Under  this  state  of  affairs  it  has 
been  impossible  for  us  to  take  the  transfer  drafts,  except  at  an  actual 
loss  of  one  per  cent. 

Assuming  that  the  department  would  be  satisfied  to  receive  cur- 
rent rates  for  these  drafts,  we  respectfully  ask  to  be  released  from 
further  compliance  with  the  contract,  for  the  reasons  we  have  above 
set  forth. 

While  we  ask  this  release,  we  at  the  same  time  beg  to  assure  you 
that  should  it  be  granted  we  would  still  continue  to  exchange  coin 
with  the  assistant  treasurer  at  San  Francisco  at  the  current  rate, 
thereby  preventing  any  inconvenience  on  his  part  in  converting  the 
transfer  drafts  into  coin. 

We  are,  dear  sir,  very  respectfully,  your  obedient  servants, 

WELLS,  FARGO  &  CO. 

Hon.  Howell  Cobb, 

Secretary  of  the  Treasury ^  Washington. 


Trbasubt  Department,  November  18,  1859. 

Sir  :  I  have  the  honor  to  state  that  this  department  has  heretofore 
regarded  it  to  be  its  duty  to  provide  the  necessary  funds  on  the  Pa- 
cific coast  of  the  United  States  for  paying  for  services^ rendered  and 
supplies  furnished  there,  in  conformity  with  the  genei'al  rule  of  the 
public  service.  To  secure  such  funds  as  might  be  required  by  the 
public  exigencies  in  that  region,  it  has,  from  time  to  time,  made 
arrangements  for  the  deposit  of  cash  with  the  assistant  treasurer  at 
San  Francisco,  in  exchange  for  transfer  drafts  on  New  York.  Far- 
ties  who  have  entered  into  such  arrangements,  during  past  years, 
have  paid  from  two  to  three  per  cent,  premium  on  such  exchange. 

The  existing  contract  was  made,  in  January  last,  with  Messrs.  Wells, 
Fargo  &  Co.,  who  pay  2  3^%  per  cent,  premium  on  all  sums  required 
to  be  so  deposited  by  them,  and  have  actually  deposited  $1,765,000 
under  the  arrangement,  and  paid  that  rate  of  premium  on  that 
amount. 

I  have  received  from  them  a  letter,  of  the  16th  instant,  from  which 
I  beg  leave  to  submit  the  following  extract: 

*'  While  we  have,  in  compliance  with  our  contract,  been  paying  the 
assistant  treasurer  at  San  Francisco  2  yYtr  pren^iiini  for  the  transfer 
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drafts.  United  States  disbursing  ofScers  in  San  Francisco  have  been 
and  are  still  selling  their  checks  on  the  assistant  treasurer  at  New 
York,  drawn  against  credits,  at  ^  per  cent,  premium,  and  those  in 
Washington  Territory  and  Oregon  at  1  to  1^  per  cent,  premium. 
These  drafts  are  offered  in  sums  varying  from  $10,000  to  $100,000  in 
amount  to  merchants  and  others,  our  own  customers.  Under  this 
Btate  of  affairs  it  has  been  impossible  for  us  to  take  the  transfer 
drafts  except  at  an  actual  loss  of  one  per  cent*  Assuming  that  the 
department  would  be  satisfied  to  receive  current  rates  for  their  drafts, 
we  respectfully  ask  to  be  released  from  further  compliance  with  the 
contract  for  the  reasons  above  set  forth." 

For  the  purpose  of  satisfying  myself  whether  any  disbursing  offi- 
cers had  the  opportunity  to  become  competitors  in  the  sale  of  exchangee 
on  New  York  with  Wells,  Fargo  &  Co.,  I  have  caused  a  cursory  ex- 
amination of  the  amount  placed  in  the  hands  of  the  assistant  treasurer 
at  New  York  upon  the  requisitions  of  the  Secretary  of  War  to  the 
credit  and  subject  to  the  checks  of  disbursing  officers  on  the  Pacific 
coast  since  the  1st  of  January  last,  and  the  sums  paid  by  the  assistant 
treasurer  at  New  York,  on  the  requisitions  of  the  Secretary  of  the 
Navy,  based  on  the  drafts  of  the  navy  agent  at  San  Francisco  during 
the  same  period  to  be  made*  The  amount  of  the  former  is  found  to 
exceed  $448,000,  and  of  the  latter  $480,528  44. 

Had  these  sums  been  paid  at  San  Francisco  the  premium,  under 
the  contract,  would  have  been  $21,356  14,  which  would  have  been 
realized  to  the  treasury  on  the  transactions  of  the  present  year  only ; 
instead  of  which  I  understand  that  the  disbursing  officers  in  question 
have  been  required  to  account  only  for  the  respective  amounts  at  par, 
and  thus  been  enabled  to  receive  the  difference  of  exchange  for  their 
own  personal  emolument. 

It  further  appears,  from  the  treasury  books,  that,  previous  to  the 
time  of  the  present  navy  agent  at  San  Francisco,  your  requisitions  in 
favor  of  his  predecessor  were  paid  by  drafts  on  the  assistant  treasurer 
there,  agreeably  to  the  general  rule. 

Since  the  1st  of  August,  1858,  the  drafts  of  the  present  navy 
agent  have  been  paid  at  New  York,  on  your  requisitions,  to  the 
amount  of  $710,528  44.  On  this  sum  the  premium  which  would  be 
realized  to  the  treasury,  at  the  present  contract  rate,  is  $16,342  15. 

I  am  not  aware  that  the  navy  agent  has  been  charged  with  any* 
thing  on  account  of  such  premium  on  drafts  upon  your  department, 
but  it  is  obvious  that  this  sum,  at  least,  would  have  been  realized 
had  advances  been  made  to  him  at  San  Francisco  according  to  the 
general  rule  of  the  public  service. 

It  seems  to  me  that  simple  justice  to  Messrs.  Wells,  Fargo  &  Co. 
requires  this  department  to  accede  to  their  request  to  cancel  the  con- 
tract for  the  payment  of  2  y^V  P^^  cent,  premium  on  the  moneys  re- 
quired  for  the  public  service  at  San  Francisco,  and  to  abandon  the 
advantages  it  affords,  unless  I  can  receive  the  co-operation  of  the 
War  and  Navy  Departments,  by  their  requiring  the  funds  necessary 
for  their  expenditures  on  the  Pacific  coast  to  be  placed  to  the  credit 
of  their  respective  disbursing  officers  at  San  Francisco. 
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Should  you  deem  it  iDexpedient  to  make  Hpecific  ad^tances  to  the 
navy  agent  at  San  Francisco,  and  consider  it  best  to  continue  the 
practice  he  has  recently  adopted  of  drawing  on  your  department, 
allow  me  to  suggest  that  your  requisitions  on  those  drafts  may  be 
paid  at  San  Francisco  instead  of  at  New  York,  by  the  Treasurer,  with 
your  concurrence.         I 

I  beg  leave,  respecttuUy,  to  submit  this  subject  to  your  considera- 
tion and  shall  be  obliged  by  your  reply,  at  your  earliest  convenience, 
that  I  may  be  able  to  communicate  the  result  to  Messrs.  Wells,  Fargo 
&  Co. 

I  have  the  honor,  i&c, 

HOWELL  COBB, 
Secretary  (f  the  Treasury. 
Hon  Isaac  Toucey, 

Secretary  of  the  Navy. 

Similar  letter  was,  on  same  date,  written  to  the  Secretary  of  War. 


CX)URT  OP  CLAIM8.--N0.  1832. 

Sweeny,  RnrENHOUBB,  Fant  &  Co.  vs.  The  United  States. 
Bri^cf  Glaimomis^  by  J.  S*  Watts,  Attorney. 

FACTS  OF  THE  CASE. 

In  the  summer  of  1858  the  resources  of  the  government  of  the 
United  States  became  exhausted  ;  the  ordinary  receipts  of  the  treas 
ury  were  insufficient  to  meet  the  legal  demands  pressing  upon  it,  and 
bankruptcy,  or  a  loan  with  which  to  replenish  an  exhausted 
treasury,  were  the  only  alternatives  presented  to  the  government 
of  the  United  States.  Under  these  pressing  circumstances.  Congress, 
on  the  14th  of  June,  1858,  provided  for  a  loan  of  twenty  millions  of 
dollars. — (See  Statutes  at  Large,  vol.  2,  page  365.)  On  the  17th  of 
December,  1858,  the  Secretary  of  the  Treasury  advertised  for  a  loan 
of  ten  millions  of  dollars,  being  the  balance  of  the  sum  authorized  to 
be  borrowed  by  that  act.  In  the  advertisement  for  proposals  to  take 
this  loan,  it  was  expressly  declared  and  stipulated,  that  successful 
bidders  who  were  residents  of  this  country  might  deposit  their 
amounts  at  any  depository  of  the  United  States  nearest  to  their  resi- 
dence, or  at  such  other  depository  as  their  convenience  might  indi- 
cate ;  and  non-resident  bidders  were  obliged  to  deposit  the  amount 
of  their  bids  at  Boston,  New  York,  New  Orleans,  or  Philadelphia. 
The  complainants  are  bankers,  residing  in  Washington  city,  and  with 
this  advertisement  before  them  bid  for  three  millions  of  the  loan  in- 
vited under  said  proposals,  and  their  bid  was  accepted  for  three  mil- 
lions, at  a  premium  of  2.89  per  cent.  This  sum  the  claimants  desired 
to  deposit,  proposed  to  deposit,  offered  to  deposit,  and  indicated  as 
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most  conyenient  for  them  to  deposit  at  the  depository  of  the  United 
States  in  San  Francisco. 

The  Secretary  of  the  Treasury  denied  this  right  so  claimed  to  de- 
posit any  sum  on  account  of  said  loan  in  the  depository  of  the  United 
States  at  San  Francisco,  and  required  of  the  claimants  to  deposit  the 
amount  of  their  bid  in  other  depositories  of  the  United  States,  to  the 
exclusion  of  the  depository  of  the  United  States  at  San  Francisco. 
The  claimants  paid  $1,890,000  at  other  depositories  of  the  United 
States  than  San  Francisco,  and  having  refused  to  pay  the  residue, 
$1,110,000,  at  any  other  place  than  at  the  depository  of  the  United 
States  at  San  Francisco,  under  these  circumstances  the  Secretary  of 
the  Treasury,  December  28,  1859,  readvertised  that  sum  of  said  loan, 
and  on  the  31st  of  January,  1860,  the  said  sum  was  taken  by  others, 
and  stock  issued  to  them  therefor. 

Sweeny,  Ritteuhouse,  Fant,  &  Co.  applied  for  relief  to  Congress, 
and  by  an  act  of  Congress  passed  last  session,  the  one  per  cent, 
deposited  by  them  at  the  time  of  making  their  bid  on  the  amount  of 
the  loan  was  "refunded  to  them,  leaving  the  question  of  damages  for 
the  consideration  of  the  Court  of  Claims.  This  case,  when  reduced 
to  a  simple  business  transaction  between  the  Secretary  of  the  Treas- 
ury on  the  one  side,  and  Sweeny,  Bittenhouse,  Fant  &  Co.  on  the 
other,  is  nothing  more  nor  less  than  a  sale  of  United  States  6  per 
cent,  stocks  to  the  amount  of  $3,000,000,  for  cash,  to  Sweeny,  Ritten- 
house,  Fant  &  Co.,  at  a  premium  of  2.89  per  cent.,  under  the  act  of 
14th  June,  1858,  and  the  advertised  proposals  of  17  th  December, 
1858.  Such  is  a  brief  statement  of  the  most  prominent  and  material 
facts  of  this  case,  as  disclosed  by  the  record. 

Upon  the  state  of  facts  admitted  and  proved  in  this  case,  it  is  the 
purpose  of  the  complainants  to  demonstrate  the  foRowing  propositions 
in  support  of  their  rights  : 

Ist.  The  proposal  by  Sweeny,  Rittenhouse,  Fant  &  Co.,  and  its 
acceptance  by  the  Secretary  of  the  Treasury,  for  $3, 000, 000  of  the 
loan,  constituted  a  contract  vesting  in  Sweeny,  Rittenhouse,  Fant  & 
Co.  the  right  to  deposit  said  $3,000,000,  or  any  part  of  it,  in  the  de- 
pository of  the  United  States  at  San  Francisco,  if  they  should  indicate 
that  place  as  most  convenient  for  them  to  make  said  deposit,  or  any 
portion  of  it. 

2d.  Sweeny,  Rittenhouse,  Fant  &  Co.  did  indicate  to  the  Secretary 
of  the  Treasury,  in  conformity  with  their  contract,  and  in  exercise  of 
their  right  under  it,  the  depository  of  the  United  States  at  San  Fran- 
cisco as  most  convenient  to  them  in  which  to  deposit  the  amount  of 
their  bid. 

3d.  The  Secretary  of  the  Treasury,  in  violation  of  the  rights  of 
Sweeny,  Rittenhouse,  Fant  &  Co.,  under  their  contract,  refused  to 
permit  them  to  deposit  the  amount  of  their  bid,  or  any  portion  of  it, 
in  the  depository  of  the  United  States  at  San  Francisco. 

4th.  The  refusal  of  the  Secretary  of  the  Treasury  to  plermit 
Sweeny,  Rittenhouse,  Fant  &  Co.  to  deposit  the  amount  of  their  bid 
in  the  depository  of  the  United  States  at  San  Francisco  was  a  viola- 
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lion  of  the  contract,  resulting  in  great  damage  to  them,  which  dama- 
ges it  is  the  duty  of  the  United  States  to  pay. 

Let  us  proceed  to  the  consideration  of  the  question  arising  oat  of 
the  first  proposition,  which  is  this  : 

1st.  Did  the  proposal  of  Sweeny,  Rittenhouse,  Fant  &  Co.,  and  its 
acceptance  by  the  Secretary  of  the  Treasury,  for  $3,000,000,  the  loan 
advertised  for,  constitute  a  contract  vesting  in  Sweeny,  Rittenhoase, 
Fant  &  Co.,  as  successful  resident  bidders,  the  right  to  deposit  the 
amount  of  their  bid  in  the  depository  of  the  United  States  at  San 
Francisco? 

Let  us  for  a  moment  consider  the  exact  language,  and  under  which 
this  right  is  claimed.  The  advertisement  says  the  successful  resident 
bidder  must  make  the  deposit  *4n  the  depository  of  the  United  States 
nearest  his  residence,  or  indicated  as  most  convenient  by  him." 
Does  this  language  include  the  depository  of  the  United  States  at  San 
Francisco?  Now  as  there  was  a  depository  of  the  United  States  at 
San  Francisco  ;  as  it  might  be  nearest  the  residence  of  some  of  the 
bidders,  or  most  convenient  for  others  more  remote  to  deposit  their 
funds  there;  as  that  depository  was  not  excepted  in  the  advertisement, 
but  is  expressly  included  by  the  term  *^any  depository  in  the  United 
States,"  it  is  manifestly  absurd  to  contend  that  the  right  to  deposit 
in  the  depository  of  the  United  States  at  San  Francisco  did  not  exist. 
Even  if  the  language  was  susceptible  of  two  constructions,  that  con- 
struction should  be  adopted  most  favorable  to  the  rights  of  the  lender, 
for  the  obvious  reason  that  the  Secretary  of  the  Treasury  might,  in 
his  advertisement,  have  freed  the  question  from  all  doubt  or  uncer* 
tainty  by  expressly  excluding  the  depository  of  the  United  States  at 
San  Francisco  from  the  depositories  of  the  United  States  in  which  the 
successful  bidder  might  deposit  the  amount  of  his  bid.  If  there  is 
any  ambiguity  or  uncertainty  in  the  language,  it  is  due  to  the  bidder, 
who  is  not  guilty  of  causing  that  ambiguity  or  uncertainty,  that  such 
a  construction  is  adopted  as  would  result  most  favorably  to  his  rights. 
It  is  also  proper  here  to  consider  in  what  sense  the  word  ''conve- 
nience" is  used.  In  construing  words,  a  reference  to  the  subject- 
matter  under  consideration  must  be  carefully  considered ;  and  as  this 
was  a  contract  about  money  and  stocks,  it  is  manifest  that  a  financial 
convenience  was  meant  and  intended  and  understood  by  the  use  of 
that  word.  This  is  made  still  more  evident  when  it  is  considered 
that  in  the  previous  portion  of  the  sentence  local  convenience  had 
already  been  provided  for  to  the  bidder,  under  the  terms  ''nearest 
his  residence."  *  What  right  had  the  Secretary  of  the  Treasury  to 
interpolate  into  this  contract  a  condition  not  found  in  it  ?  The  con- 
tract gave  the  successful  resident  bidder  the  right  to  deposit  in  any 
depository  of  the  United  States,  and  the  Secretary  of  the  Treasury 
unlawfully  interpolates  into  this  contract  the  words,  except  San 
Francisco.  In  the  case  of  Everett  w.  Mills,  Tindal,  0.  J.,  said:  ''It  is 
the  duty  of  courts  to  confine  themselves  to  the  words  of  the  legis- 
lature ;  nothing  adding  thereto,  nothing  diminishing.  We  must  not 
import  into  an  act  a  condition  or  qualification  which  we  do  not  find 
there." 
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In  the  proposals  under  which  this  loan  was  taken  by  Sweeny,  Rit- 
tenhonse,  Fant  &  Co.,  there  is  no  control  over  the  place  of  deposit 
left  to  the  Secretary  of  the  Treasury.  It  is  fixed  by  the  proposals 
themselves,  and  the  right  to  deposit  in  any  depository  of  the  United 
Sates  is  guaranteed  to  resident  bidders,  and  non- resident  bidders  are 
confined  to  the  depositories  of  **Boston,  New  York,  Philadelphia,  or 
New  Orleans." 

It  is  clear,  from  the  whole  of  the  proposals  taken  together,  that 
the  right  of  the  successful  resident  bidder  to  deposit  the  amount  of 
his  bid  in  any  depository  of  the  United  States  indicated  as  most  con- 
venient to  him  existed,  for  it  was  expressly  stipulated  in  the  propo- 
sals that  certificates  of  stock  were  due  for  the  amount  of  accepted  bids 
upon  the  certificates  of  deposit,  to  the  credit  of  the  Treasurer  of  the 
United  States  with  the  depositories  of  the  United  States  ;  that  is  to 
say,  in  any  depository  of  the  United  States  in  which  the  convenience 
of  the  bidder  required  the  deposit  to  be  made. 

Having  thus  established,  in  the  clearest  manner,  the  undoubted 
right  of  a  successful  bidder  under  the  proposals,  to  deposit  the  amount 
of  his  bid  in  the  depository  of  the  United  States  at  San  Francisco,  it 
is  proper  to  pass  to  a  consideration  of  the  second  point  contended 
for,  which  is  this  : 

2d.  Did  Sweeny,  Rittenhouse,  Fant  &  Co.,  as  successful  resident 
bidders,  indicate  to  the  Secretary  of  the  Treasury,  in  conformity  with 
their  contract,  and  in  exercise  of  their  right  under  it,  the  depository 
of  the  United  States  at  San  Francisco  as  most  convenient  to  them  in 
which  to  deposit  the  amount  of  their  accepted  bid. 

In  considering  this  point,  it  is  worth  while  to  look  with  some  care 
at  the  terms  of  the  proposals,  and  it  will  be  found  that  this  indication 
on  the  part  of  the  successful  bidder  was  only  required  under  a  pecu- 
liar state  of  facts.  If  the  bidder  was  a  non-resident,  no  indication  was 
required,  for,  by  the  terms  of  the  proposals,  he  was  compelled  to  make 
the  payment  at  Boston,  New  York,  Philadelphia,  or  New  Orleans. 

If  the  bidder  was  a  resident,  and  saw  fit  to  make  the  payment  in 
the  depository  of  the  United  States  nearest  his  residence,  no  indica- 
tion was  required  of  him ;  but  only  when  the  successful  resident  bid- 
der selected  a  depository  not  the  nearest  his  residence,  as  the  most 
convenient  to  him,  was  it  neccessary  for  him  to  make  an  indication. 
The  word  indicate,  in  the  proposals,  placed  the  successful  resident 
bidder  under  obligation  to  inform,  to  notify,  to  point  out,  to  mention 
the  depository  most  convenient  to  him  in  which  he  desired  to  deposit 
the  amount  of  his  bid.  Was  such  an  indication  of  the  depository  of 
the  United  States  at  San  Francisco  made  by  Messrs.  Sweeny,  Eit- 
tenhouse,  Fant  &  Co.,  to  the  Secretary  of  the  Treasury?  The  letter 
of  Messrs.  Sweeny,  Bittenhouse,  Fant  &  Co.,  dated  January  29, 
1859,  a  few  days  after  the  taking  of  this  loan,  naming  the  depository  of 
the  United  States  at  San  Francisco,  is  plainly  and  expressly  an  indi- 
cation of  the  place  in  which  they  desired  to  deposit  the  amount 
of  their  loan  or  a  portion  of  it.  The  permission  is  refused,  under 
the  assertion,  untrue  in  point  of  fact,  that  no  funds  were  required  at 
San  Francisco  on  account  of  the  loan. 
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On  the  7th  of  February,  1859,it  being  known  that'fnnds  to  a  large 
amount  were  required  at  San  Francisco,  at  the  request  of  Sweeny, 
Bittenhouse,  Fant,  &  Co.,  the  Secretary  of  War  again  solicited  for 
Sweeny,  Bittenhouse,  Fant,  &  Co.  the  privilege,  under  their  contract, 
of  depositing  the  amount  of  their  loan  at  San  Francisco.  It  was  again 
refused  by  the  Secretary  of  the  Treasury,  for  the  reason  that  he  had 
an  engagement  with  other  parties  to  transfer  to  the  Pacific  coast  such 
funds  as  his  department  needed  there. 

In  the  letter  of  September  26,  1859,  by  Messrs.  Sweeny,  Ilitten- 
house,  Fant  &  Co.,  setting  forth  to  the  Secretary  of  the  Treasury  a 
clear  history  of  the  facts  of  this  case,  it  is  stated  that  a  few  days  after 
the  loan  the  depository  at  San  Francisco  was  by  Mr.  Fant  verbally 
indicated  as  most  convenient  to  them  in  which  to  make  payment; 
that  29th  of  January,  1859,  it  was  renewed  in  writing;  that  the 
request  was  again  made  through  the  Secretary  of  War,  on  the  7th  of 
February,  1859,  and  the  right  distinctly  claimed  in  that  letter  of 
September  25,  1859.  In  the  reply  of  the  Secretary  of  the  Treasury, 
under  date  of  September  26,  1859,  the  truth  of  these  statements  is 
not  denied.  In  the  letter  of  December  10,  1859,  to  the  Secretary, 
it  is  asserted  that  the  offer  was  made,  and  the  truth  of  the  statements 
in  that  letter  is  not  denied.  In  the  report  of  the  Secretary  of  the 
Treasury  in  this  case  it  is  admitted  that  such  a  request  was  made,  but 
only  as  a  favor  and  convenience,  and  not  claimed  as  a  right.  Taking 
all  this  evidence  together,  it  is  clear  that  Sweeny,  Rittenhouse,  Fant 
&  Co.,  in  the  exercise  of  an  undoubted  right  under  their  contract, 
did  indicate  to  the  Secretary  of  the  Treasury  the  depository  of  the 
United  States  at  San  Francisco  as  the  one  in  which  it  suited  their 
convenience  to  deposit  the  amount  of  their  loan.  To  comply  with 
their  contract  it  was  not  obligatory  on  them  to  in  fact  deposit  the 
money  in  the  depository  of  the  United  States,  nor  tender  it  there;  it 
was  only  necessary  to  indicate  that  depository  as  most  convenient  to 
them  in  which  to  make  the  deposit. 

3d  point.  Did  the  Secretary  of  the  Treasury,  in  violation  of  the 
rights  of  Sweeny,  Rittenhouse,  Fant  &  Co.,  under  the  contract,  refuse 
to  permit  them  to  deposit  the  amount  of  their  bid,  or  any  portion  of 
it,  in  the  depository  of  the  United  States  at  San  Francisco. 

On  this  point  the  evidence  is  clear  that  the  Secretary  of  the  Treas- 
ury did  so  refuse  is  evident  from  the  letter  of  Jan'y  29,  1859,  from 
the  evidence  of  the  Secretary  of  War,  and  from  the  admissions  of  the 
Secretary  of  the  Treasury  in  his  reply  to  the  letter  of  Sept.  26, 
1859,  and  in  his  report. 

It  having  been  thus  shown  that  Sweeny,  Rittenhouse,  Fant  &  Co., 
had  the  right  to  deposit  the  amount  of  their  bid  with  the  depository 
of  the  United  States  at  San  Francisco,  that  they  indicated  to  the 
Secretary  of  the  Treasury  that  it  would  be  convenient  for  them  to 
make  the  deposit  at  that  place,  and  that  the  right  so  to  deposit  the 
amount  of  their  bid  at  San  Francisco  was  denied  them  by  the  Secre- 
tary of  the  Treasury,  it  follows  that  the  contract  has  been  broken  on 
the  part  of  the  United  States.  The  only  remaining  question  to  be 
considered  is  the  4th  point — which  is,  what  damages  have  been  sos- 
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tained  by  the  plaintiffs  on  account  of  this  violation  of  the  contract  by 
the  United  States.  The  damages  in  this  case  will  depend  npon  the 
rule  as  to  the  measure  of  damages  which  may  be  considered  applicable 
to  the  facts  in  this  case.  One  of  two  modes  must  be  resorted  to  in 
this  case  to  ascertain  the  damages,  and  the  amount  which  the  claim- 
ants ought  to  recover:  1st.  Ascertain  by  the  evidence  adduced  what 
amount  of  profit  would  have  resulted  to  the  claimants  in  a  performance 
of  the  contract  in  conformity  with  their  legal  rights  under  it,  and 
award  the  claimants  that  amount.  The  rule  of  ascertaining  and  al- 
lowing to  the  innocent  party  the  profits  on  his  violated  contract,  has 
been  repeatedly  recognized  by  the  Court  of  Claims,  aqd  is  sustained 
by  the  highest  judicial  authority. 

See  Cameron  vs.  the  United  States  in  the  Court  of  Claims. 

Theodore  Adams  vs.  The  United  States  in  the  Court  of  Claims. 

Jacob  P.  Leese  vs.  The  United  States  in  the  Court  of  Claims. 

Sedwick  on  Damages,  page  74. 

2  Parsons  on  contracts,  note  (l,)page  460. 

Philadelphia,  &c.,  vs.  Howard,  13  Howard,  pages  307,344. 

Opinions  of  Att'y  Qeneral,  vol.  6,  page  516. 

Opinions  of  Att'y  General  vol.  7,  page  644. 
Opinion  of  Attorney  General  in  the  De  Groot  case,  and  authorities 
there  cited.  Under  this  rule  for  the  ascertainment  of  the  damages, 
the  amount  of  profit  could  not  by  the  evidence  be  less  than  three  per 
cent,  on  $3,000,000,  if  it  had  been  permitted  the  claimants  to  deposit 
in  San  Francisco,  which  would  amount  to  $90,000  profit,  which  th^ 
camplainants  would  have  made,  and  have  lost  by  the  action  of  the 
United  States  in  preventing  the  performance  of  the  contract  according 
to  its  terms. 

But  in  this  case  it  may  be  with  much  force  and  reason  contended, 
that  the  claimants  are  entitled  on  so  much  of  the  contract  as  was 
performed  by  them  in  a  manner  different  from  the  terms  of  the  con- 
tract, to  the  amount  of  the  actual  damages  sustained  by  them,  by 
reason  of  having  been  compelled  to  perform  the  contract  in  a  manner 
different  from  the  terms  of  the  contract  itself.  This  rule  of  damages 
is  based  upon  the  principles  that  where  a  simple  contract  has  been 
violated,  such  amount  of  damages  should  be  allowed  the  injured 
party  as  will  place  him  in  as  good  a  condition  when  the  contract  was 
broken  as  he  would  have  been  if  he  had  not  made  the  contract. — (See 
Jones  vs.  Van  Patten,  5  Ind.,  107;  Dicks  vs.  Yates,  5  Ind.  Reports, 
116.) 

Upon  this  principle  the  claimants  are  entitled  to  repayment  of  the 
amount  actually  lost  by  them  on  being  obliged  to  pay  $1,890,000 
into  the  depositories  of  the  United  States,  which  did  not  suit  their 
convenience.  This  amount  of  actual  loss  is  clearly  shown  to  have 
been  $53,256  73.  The  claimants  are  also,  then,  entitled  to  the  profit 
on  the  $1,110,000,  which  they  would  have  made  on  the  payment  of 
that  sum  at  San  Francisco,  as  they  had  a  right  to  pay  there,  and 
desired  to  da  so.  This  profit  on  $1,110,000,  at  3  per  cent.,  would 
make  $33,330,  which,  added  to  the  actual  loss  on  the  $1,890,000, 
would  make  the  sum  of  $86,330,  upon  the  supposition  of  indemnity 
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from  I088  on  so  much  of  the  contract  as  was  executed,  and  the  profit 
that  would  have  resulted  on  that  portion  of  the  contract  which  was 
not  performed.  As  to  the  amount  of  actual  loss,  and  the  profit  that 
might  have  been  made  on  performance  of  the  contract  according  to 
its  terms,  the  evidence  is  too  clear  to  need  comment.  In  addition 
to  the  points  above  named,  there  yet  remain  to  consider  some  inci- 
dental questions  bearing  in  some  degree  on  the  propositions  above 
discussed,  and  they  are  as  follows: 

1st.  the  right  to  deposit  the  amount  of  the  bid  of  Sweeny,  Ritten- 
house,  Fant  &  Co.,  at  San  Francisco  being  clear,  it  was  the  duty  of 
the  Secretary  of  the  Treasury  to  grant  and  furnish  to  them  all  facili- 
ties, not  inconsistant  with  the  public  necessities  of  the  treasury,  to 
enable  them  eo  to  deposit  at  San  Francisco  with  safety. 

2d.  The  time  fixed  for  the  payment  of  the  $3,000,000  was  on  or 
before  the  l&th  March,  1859,  but  the  time  was  not  of  the  essence  of 
the  contract.  **0n''  was  for  the  benefit  of  the  government,  incase 
the  money  was  wanted  by  that  date;  "before''  was  for  the  benefit  of 
the  bidders,  in  case  it  might  be  to  their  interest  to  make  payment 
and  get  their  stock  before  that  date. 

3d.  The  great  advantage  resulting  to  the  government  from  the 
violation  of  this  contract,  no  doubt  formed  a  strong  motive  to  its  vio- 
lation, but  cannot  be  pleaded  as  a  justification  of  that  violation  of  the 
contract. 

4th.  The  contract  of  the  Secretary  of  the  Treasury  with  Wells, 
Fargo  &  Co. ,  being  a  speculation  of  the  Government  in  exchange, 
was  improper  and  illegal,  and  the  money  received  by  the  Secretary 
of  the  Treasury,  on  the  exchange  sold  to  them,  rightfully  belongs  to 
Sweeny,  Rittenhouse,  Fant  &  Co..  who  had  purchased  that  privilege 
at  a  high  premium. 

5th.  The  contract  was  made  with  Wells,  Fargo  &  Co.,  on  the  5th 
of  February,  1859,  and  ante-dated  on  the  29th  January,  1859,  in 
order  to  furnish  a  pretext  for  the  refusal  to  Sweeny,  Rittenhouse, 
Fant  &  Co.  of  the  privilege  of  supplying  the  funds  needed  by  the 
treasury  at  San  Francisco. 

The  conduct  of  the  Secretary  of  the  Treasury  has  been  wrongful 
and  oppressive,  in  utter  contempt  for  and  violation  of  the  rights  of 
the  claimant;  and  since  civilization  first  dawned  upon  the  human 
intellect,  the  use  of  arbitrary  power  against  right  has  met  with  the 
universal  detestation  of  mankind. 

The  refusal  of  the  Secretary  of  the  Treasury  to  permit  the  deposit 
in  San  Francisco  was  without  and  in  defiance  of  all  reason,  and  has 
been  persevered  in  against  all  justice  and  right.  If  such  utter  con- 
tempt of  right  is  to  be  perpetuated  and  persevered  in  by  the  highest 
public  ofiicial  of  the  government,  we  shall  be  ready  to  conclude  that 
there  is  some  mysterious  power  in  public  oflSce  which  robs  a  man  of 
half  his  virtue  and  all  his  justice. 

The  Secretary  of  the  Treasury  had  the  power  but  not  the  right  U> 
injure  and  oppress  the  claimants.  He  saw  them  struggling  in  mis- 
fortune, surrounded  by  embarrassments,  and  liable  to  great  and  serious 
losses;  he  had  the  power  and  it  was  his  duty  to  extend  to  them  a 
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helping  hand,  so  far  as  it  was  possible,  conHistent  with  the  wants  of 
the  government;  had  he  done  so  the  act  would  have  shone  o^er  his 
history  more  brilliant  than  diamonds  in  the  dull  sands  of  life. 

WATTS  &  DAVIDGB, 

For  Comflainanta. 


Sweeny,  RriTEKHOUSB,  Fant  A  Go,  t;«.THB  United  States. 

It  is  conceded  in  this  case  by  the  Solicitor  of  the  United  States 
that  the  Secretary  of  the  Treasury  advertised  for  a  loan  under  the 
act  of  1858,  in  the  words  of  the  notice  or  proposals  given  in  the 
record.  The  claimants  bid  under  that  notice  for  $3, 000, 000  of  that 
loan;*  their  bid  was  accepted,  and  this  constituted  a  contract  with 
the  government  on  the  terms  contained  in  that  notice.  This  notice 
contained  this  material  provision,  ''that  the  sums  accepted  by  any 
bidder  will  be  required  to  be  paid  to  the  depository  of  the  United 
States  nearest  to  his  residence,  or  indicated  as  most  convenient  by 
him.'; 

This  privilege  was  confined  to  resident  bidders.  The  non*resident 
bidders  were  to  deposit  with  the  assistant  treasurer  at  Boston,  New 
York,  Philadelphia,  or  New  Orleans.  Thus  we  see  the  notice  made 
a  broad  distinction  between  resident  and  non-resident  bidders.  A 
resident  bidder  was  confined  to  a  depository  nearest  his  residence, 
or  indicated  as  most  convenient  by  him.  This  choice  or  right  of 
selection  was  granted  only  to  suit  the  resident  bidders'  convenience. 
The  Secretary  deemed  that  to  be  essential  for  the  advantageous 
disposal  of  the  stock.  This  convenience  of  the  government,  as  to 
the  place  of  payment^  was  only  provided  for  in  the  case  of  non-resident 
bidders,  so  that  by  the  notice  the  resident  bidders  had  a  privilege  as 
to  the  selection  of  a  place  of  payment  The  place  of  payment  was 
to  be  made  to  suit  their  convenience  and  not  of  the  government. 

Thus  far  we  have  a  clear  and  distinct  view  of  the  object  of  the  pro- 
posals  as  to  the  place  of  payment  by  the  respective  bidders.  Now,  it  is 
to  be  observed,  that  the  case  presented  by  the  solicitor  is  repugnant 
to  this  provision  of  the  notice.  This  whole  case  is  presented  by 
him  in  reference  to  the  conveience  of  the  government,  not  that  of 
the  resident  bidder;  and  as  this  view  is  in  direct  conflict  with  this  ma- 
terial condition  of  the  contract,  it  is  considered  unnecessary  further 
to  respond  to  it.  The  notice,  then,  having  secured  to  the  resident 
bidders  this  right  to  pay  at  a  depository  nearest  their  residence,  or 
indicated  as  most  convenient  by  them,  it  is  manifest  that  the  indi- 
cation could  not  have  been  made  before  their  bids  had  been  acted 
on  and  accepted.  This  privilege  arose  only  after  such  acceptance. 
It  was  then  only  they  were  bound  to  pay,  and  their  convenience 
was  then  first  to  be  considered  and  inquired  into,  either  as  to  the 
selection  of  a  depository  nearest  their  residence,  or  one  to  be  indicated 
as  most  convenient  by  such  accepted  bidders.  This  is  rendered 
apparent  by  the  fact  that  bids  were  required    to  be  free  from  all 
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conditions.  This  indication,  then,  was  by  the  notice  conpled  with 
the  right  of  payment  in  a  depository  after  the  sums  bid  for  had 
been  accepted.  What  did  the  claimants  to  indicate  the  depository 
convenient  to  them?  They  wrote  to  the  Secretary  on  the  29th  of 
January,  1859,  as  follows:  **It  may  suit  the  convenience  of  the  gov- 
ernment, as  ivdl  as  our  oum,  were  we  to  deposit  at  San  Francisco  a 
portion  of  the  money  for  a  portion  of  the  recent  loan  taken  by  us; 
we  respectfully  ask  your  authority  to  deposit  the  money  at  that  point^' 

This  letter,  then,  clearly  indicated  San  Francisco  as  the  deposi- 
tory  most  convenient  to  pay  at.  If  it  indicated  that  fact,  this  term 
of  the  notice  was  then  fulfilled.  It  matters  not  wether  the  letter 
alluded  or  referred  to  the  convenience  of  the  government  as  well  as 
the  claimants.  That  did  not  affect  or  impair  the  force'of  the  indica- 
tion. The  letter  indicated  San  Francisco  as  the  depository  of  pay- 
ment convenient  to  them.  The  reply  of  the  Secretary  disregarded 
this  important  fact,  and  he  refused  to  give  his  authority,  for  the  rea- 
son that  the  goverment  did  not  require  funds  there.  That  was  the 
sole  reason  for  his  refusal.  The  material  question  for  him  under  his 
notice  vxxs  the  convenience  to  the  daimants^  and  as  he  refused  to  give 
his  authority  to  benefit  their  conveniencie,  that  refusal  amounted  to  a 
clear  violation  of  the  contract.  This  is  rendered  more  apparent  in 
his  other  correspondence  with  the  claimants,  which  clearly  shows, 
by  reference  to  his  letter  to  Coleman  &  Co.,  and  to  Aspinwall  &  Co., 
that  he  assumed  the  ground  that  the  proposals  did  not  confer  a  right 
on  the  accepted  bidders  to  deposit  at  San  Francisco.  Thus  we  have 
the  true  cause  of  his  disregarding  the  claimants'  right  to  indicate  the 
depository,  and  his  repudiation  of  the  contract  in  contravention  of 
its  express  words,  which  said:  '*The  sums  accepted  from  any  bidder 
will  be  required  to  be  paid  at  the  depository  nearest  his  residence, 
or  indicated  as  most  convenient  by  him."  These  words  denote  power 
and  authority  reserved  by  the  notice  to  the  Secretary  to  compel  such 
payment  at  such  depositories;  yet  when  he  is  asked  and  required  by 
the  claimants  for  his  authority  to  enable  them  to  carry  out  the  con- 
tract, he  denies  that  such  was  the  contract. 

San  Francisco,  then,  was  indicated  by  the  claimants.  The  Secretary 
so  understood  it,  as  his  reply  proves.  The  claimants'  letter  asserted 
a  right  under  the  notice.  Why  did  they  write  if  it  were  not  to 
comply  with  the  notice?  They  asked  his  authority  only  to  enable 
them  to  fulfil  their  contract.  This  was  a  legal  request  or  demand. 
That  in  law  is  sufficient  to  indicate  the  assertion  of  a  right,  as  the 
highest  authorities  adjudge.  liequest  or  demand  is  always  used  in 
pleading  to  aver  a  right. — (See  Sanders'  Reports,  Ist  volume,  Berks 
V8.  Trippett,  330 ;  1st  Peters,  Supreme  Court  Reports,  Carroll  vs. 
Peake  page  18.) 

Now,  if  a  party  to  a  contract  refuses  to  let  it  be  executed  accord- 
ing to  its  terms,  he  is  responsible  for  all  loss  or  damage  that  may  be 
sustained  by  his  own  wrong. 

Here  the  authority  necessary  to  its  execution  was  denied,  and  the 
government  is  responsible  for  the  injury  resulting  from  that  act. 

Now,  the  solicitor  in  his  brief  shows  that  such  authority  wa^  neces- 
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sary,  as  he  insists  that  the  law  creating  the  loan  rendered  it  necessary 
for  the  Secretary  to  designate  the  place  of  payment.  Although  his 
construction  of  that  law  to  the  extent  insisted  on  is  denied,  yet  it  is 
apparent  that  the  Secretary  had  to  give  authority  for  payment,  as  by 
naming  a  place  in  the  case  of  non-resident  bidders. 

By  his  notice  he  pledged  to  give  such  authority  in  advance  to  ac- 
cepted resident  bidders  to  pay  at  depositories  nearest  their  residence, 
or  indicated  as  most  convenient,  which  were  vital  conditions  of  the 
contract.  Yet  in  Coleman  &  Co.'s  case  he  actually  refused  to  give 
this  authority  to  pay  at  San  Francisco,  although  it  was  the  deposi- 
tory nearest  their  residence.  This  shows  that  he  considered  it  ne- 
cessary to  get  his  authority  to  enable  the  claimants  to  pay  at  such 
a  depository.  This  is  also  shown  by  his  letter  to  the  claimants. 
That  authority  was  denied  them  after  their  indication,  and  hence 
their  contract  was  violated,  and  they  were  coerced  to  pay  at  other 
depositories,  and  thus  lost  all  the  profits  which  would  have  accrued 
to  them  by  paying  at  San  Francisco.  The  claimants  did  intend  to 
pay  there  on  or  before  the  15th  of  March.  Had  adopted  measures 
to  enable  them  to  have  paid  there,  as  Sherman's  evidence  proves. 
The  United  States  have  no  right  to  inquire  how  the  claimants  could 
have  paid,  whether  by  borrowing  the  money  or  by  credits,  or  by 
their  own  capital.  So  that  the  government  could  have  its  loan  paid 
is  all  that  concerned  it,  and  the  claimants'  ability  to  pay  is  clearly 
shown  by  the  $1,890,000  that  was  paid  under  the  most  trying  and 
oppressive  circumstances. 

It  ill  becomes  the  government,  too,  in  this  case  to  inquire  into, 
much  less  to  deride  or  sneer  at,  the  pecuniary  ability  of  the  claim- 
ants to  meet  this  liability.  The  United  States  were  then  in  the  market 
seeking  to  borrow  money  to  pay  off  their  just  debts.  If  it  was  a 
matter  of  mere  business  with  the  government,  so  it  was  with  the 
claimants.  There  is,  too,  a  remarkable  objection  introduced  in  this 
case  by  the  solicitor  of  the  United  States.  He  Insists  that  the  Secre- 
tary had  no  right  to  enter  into  such  a  contract;  that  the  2d  section 
of  the  act  of  June  14,  1858,  directs  that  the  notice  should  have 
stated  the  amount  of  the  loan,  at  what  periods  the  money  was  to  have 
beenpaidj  and  at  what  ^ace^.  The  credit  and  reputation  of  the  gov- 
ernment cannot  well  be  promoted  by  such  a  pretext.  It  must  be  a 
stern  and  inexorable  necessity  that  will  justify  the  court  in  upholding 
such  a  demoralizing  plea.  It  strikes  down  the  whole  contract  as  void 
in  the  case  of  resident  accepted  bidders. 

It  is  the  dutv  of  the  court  to  make  a  liberal  construction  of  this 
act  to  avert  that  result.  Is  it  not,  then,  a  fulfilment  of  this  law  that 
this  notice  required  payment  at  depositories  nearest  the  bidder's 
residence,  or  such  as  might  be  indicated  by  them?  Payment  was 
intended  to  be  made  at  aplace;  and  if  a  place  of  payment  was  pro- 
vided for  by  the  notice,  it  did  in  effect  carry  out  the  object  of  the 
law. 

The  notice  does  say  at  such  depositories  of  the  United  States 
nearest  his  residence,  or  as  indicated  by  the  bidder.  So  that  a  place 
was  by  the  notice  provided  for.     That  executed  the  object  of  the 
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act,  as  it  was  at  such  depositories  of  the  United  States  where  payment 
was  to  be  made.  It  is  true  that  in  this  case  the  Secretary  was  the 
officer  and  agent  of  the  government.  He  made  the  contract  by  virtue 
of  this  notice  as  such  agent,  and  the  contract  has  been  in  part  con- 
summated. It  is  not  the  case  of  a  contract  sought  to  be  set  aside  by 
the  United  States  for  want  of  power  in  its  agent.  They  have  received 
by  virtue  of  this  contract  $1,890,000  of  the  claimants,  and  the 
question  is,  Shall  the  government  now  be  permitted  to  allege  that  the 
contract  was  void?  If  it  were  void,  then  the  claimants  ought  to  be 
restored  to  their  ^^statuqud^  before  it  was  made,  and  the  United 
States  should  be  ordered  by  this  court  to  restore  to  them  the  pre- 
mium they  have  paid  and  the  losses  incurred  under  a  void  contract 
for  stock  issued  under  an  illegal  notice.  No  profit  or  benefit  ought  to 
accrue  to  the  United  States  under  a  void  contract.  In  this  case, 
however,  Congress  has  recognized  the  notice  of  the  Secretary  as 
valid.  The  bill  for  the  relief  of  the  claimants  virtually  and  expressly 
recognized  this  notice,  and  the  contract  entered  into  under  it  as 
valid,  and  directed  the  Secretary  to  return  to  the  claimants  the  de- 
posits which  he  held  under  the  notice. 

The  following  is  the  act  of  Congress  referred  to,  to  wit  : 

**jBe  it  enacted  by  the  Senate  and  House  of  Bepresenlatives  of  tk 
United  States  of  America  in  Congress  assembled,  That  the  Secretary 
of  the  Treasury  be,  and  he  is  hereby,  directed  to  refund  to  Sweeny, 
Bittenhouse,  Pant  &  Company  so  much  of  their  preliminary  deposit 
of  one  per  centum  made  with  the  Treasurer  of  the  United  States 
upon  their  bid  for  three  millions  of  dollars  of  the  United  States, 
under  the  advertisement  of  the  Secretary  of  the  Treasury,  dated  De- 
cember seventeenth,  eighteen  hundred  and  fifty-eight,  on  the  amount 
of  stock  unissued  to  them,  being  one  per  centum  on  the  difference 
awarded  to  them  of  the  three  millions  and  the  actual  amount  of  stock 
issued  to  them." 

Approved  May  22,  1860. 

The  United  States  are  therefore  estopped  from  setting  up  this  plea. 
The  notice  of  the  Secretary  was  fully  recognized  by  this  act  of  Con- 
gress as  valid  under  the  law  of  1858.  Being,  then,  thus  recognized 
by  Congress  as  valid,  the  indication  by  the  claimants  in  their  letter  to 
the  Secretary,  and  that  conveyed  by  the  Secretary  of  War,  were 
virtually  recognized  by  this  act  as  sufficient  to  secure  the  right 
under  the  notice  to  pay  at  San  Francisco.  The  refusal  of  the  Sec- 
retary to  authorize  payment  there  was  then  a  violation  of  the  con- 
tract, and  the  cause  of  the  passage  of  that  act.  If  time  was  by 
this  notice  made  the  essence  of  the  contract,  then  the  claimants 
show  by  the  evidence  that  they  could  have  paid  in  the  depository 
at  San  Francisco  on  or  before  the  15th  of  March,  1859,  their  acepted 
sums. 

The  fact  is  shown  that  they  Lad  undertaken  measures  to  enable 
them  to  have  done  so.  Sherman's  testimony  shows  that  one  of  the 
firm  visited  him  early  in  February  to  make  arrangements  for  such 
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payment,  so  that  it  could  have  been  carried  out  in  time.  This  was 
all  frustrated  by  the  Secretary,  who  refused  to  suffer  it,  and  his 
letter  to  Aspinwall  <&  Co.  shows  that  he  denied  that  the  notice 
gave  the  right.  He  then,  by  his  refusal  alone,  prevented  the  pay- 
ment by  the  15th  of  March.  This  was  a  violation  of  the  contract, 
and  the  government  is  responsible  for  all  losses  occasioned  by  it. 
The  subsequent  payment  at  other  depositories  was  no  waiver  of  the 
claimants'  legal-  rights  conferred  by  the  notice.  Such  payments 
were  not  voluntary.  The  Secretary  held  $30,000  of  their  one  per 
cent,  deposit,  made  according  to  the  notice.  They  were  then  co* 
erced  by  his  holding  this  large  sum  to  pay  elsewhere,  and  look  to 
the  government  for  reparation  in  damages  for  any  injury  accruing 
by  reason  of  the  violation  of  their  contract.  This  large  amount 
was  in  jeopardy,  and  could  only  be  saved  by  acting  according  to 
the  Secretary's  directions,  as  he  had  the  power  to  keep  it.  This 
accounts  for  their  subsequent  proceedings  under  the  contract,  and 
for  the  payments  made  at  other  depositories.  Coleman  shews  (R., 
p.  88)  that  he  demanded  a  return  of  this  one  per  cent,  deposit. 
This  was  refused  ;  so  that  the  ruling  of  the  Secretary  shows  that 
this  $30, 000  was  in  peril. 

Had  not  the  Secretary  violated  the  terms  of  the  notice,  and  had 
he  have  authorized  the  deposit  to  have  been  made  at  San  Francisco, 
then  the  claimants  would  have  realized  by  the  sale  of  exchange  a 
large  profit  by  the  contract.     This  is  shown  by  the  testimony  of  Cole- 
man, who  states  that  such  bills  were  selling  at  3  per  cent. — (R.,  p.  84.) 
Sherman  also  shows  that  the  claimants  would  have  made  a  profit  of 
2|Vd*     ^^^3  profit  on   such   bills   of  exchange,   and  the  premium 
which  the  stock  would  have  brought  in  April  or  May,  in'  time  to 
meet  the  bills,  would  have  largely  increased  the  claimants'  profit. 
Now,   if  the   violation  of  the  contract  defeated  their  profits,   the 
defendants  are  liable  for  that  loss.     In  consequence  of  this  violation 
of  the  contract,  the  claimants,  to  save  their  deposit  of  $30,000,  were 
compelled  to  incur  enormous  expenses  in  the  disposal  of  the  stock. 
This  was  all  produced  by  the  unjust  repudiation  of  the  terms  of  the 
.notice  by  the  Secretary.     If  that  contract,  thus  made  according  to 
the  terms  of  the  notice,  was  valid,  then  the  defendants  are  liable 
for  all  damages  to  the  claimants  which  have  justly  accrued  by  reason 
of  its  violation.     If  it  were  void  under  the  act  of  June,  1858,  then 
the  defendants  are  responsible  to  the  claimants  for  a  premium  of 
2yV(r  V^^^  ^y  them  into  the  treasury  on  $1,890,000  of  stock  on  a 
void  contract.     All  necessary  expenses,  too,  that  they  have  incurred 
by  reason  of  its  violation,  if  valid,  or  such  as  were  imposed  on  them 
as  necessary  to  carry  out  a  void  contract,  are  just  as  clearly  de- 
mandable  of  the  United  States — that  is  to  say,  the  United  States 
cannot  devise  any  profit  or  advantage  on  a  void  contract.    The  depart- 
ment referred  him  to  this  court  for  redress  for  testimony.     What, 
then,  were  the  damages  incurred  ?     If  valid  under  the  notice,  there 
can  be  no  doubt,  according  to  Sherman's  and  Coleman's  evidence, 
that  they  would  have  made  by  a  deposit  in  the  depository  at  San 
Francisco  at  least  2/^*^,  and  by  Cobb's  contract  with  Wells,  Fargo 
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&  Co.  2iVV.  If  void,  then  they  are  entitled  to  recover  the  difference 
between  their  actual  sale  of  stock  and  the  premium  of  2^/5^  paid  by 
them,  together  with  the  expenses  they  incurred  to  make  sales  of 
the  stock.  What,  then,  does  the  proof  show?  Their  sales  of  the 
$1,890,000  stock  average  about  99  ^%  and  their  expenses  amounted 

to3,2l0iVff. 

How,  then,  have  they  established  these  sales  of  stock,   and  the 

expenses  accrued  in  its  sale?  By  the  testimony  of  their  agents  who 
paid  the  expenses,  and  received  the  proceeds  of  sale,  and  transferred 
the  stock,  and  settled  with  the  claimants,  and  this  is  the  highest  and 
best  evidence  that  could  be  adduced.  It  is  also  proved  by  the  depo- 
sitions of  the  clerks  of  the  claimants,  and  this  evidence  shows  that 
the  claimants  kept  an  account  of  such  sales  and  expenses,  and  that 
they  amounted  to  $53,256  72. 

Thus  we  have  the  proof  of  actual  receipts  and  payments  for  stock 
and  expenses  assumed  therefor  by  the  actual  settlement  of  such 
accounts.  These  sales  and  settlements  show  that  the  stock  was  sold 
to  the  best  advantage,  not  merely  in  this  country,  but  in  foreign  mar- 
kets, so  that  every  effort  was  made  to  realise  the  highest  prices. 
(See  Mathew  Morgan's  testimony.)  The  prices  fluctuated  in  value 
at  different  times  and  in  different  markets,  and  no  single  sale  can 
therefore  be  taken  as  a  test  or  standard  of  said  sales.  Duncan,  Sher- 
man &  Go.  did  sell  a  small  part  at  an  average  of  $3  91  premium,  but 
that  is  no  proof  that  they  could  have  sold  more  at  that  price.  The 
actual  sales  show  the  average  value  or  price  paid,  and  that  average 
must  be  taken  as  the  test  of  its  value.  The  question  is,  What  damage 
was  sustained  by  the  claimants?  That  is  the  only  consideration  for 
the  court ;  and  if  the  sales  were  fair  and  honest,  and  in  accordance 
with  the  market  value,  that  is  sufficient.  Now,  the  defendants  have 
offered  no  evidence  to  rebut  or  disprove  the  fairness  of  such  sales, 
and  cannot  dispute  the  evidence  thus  offered  by  the  claimants  to 
establish  the  correctiveness  of  such  sales,  or  their  just  or  necessary 
expenses  incurred  thereby.  That  evidence  shows  an  actual  loss  in 
exchange  of  $86,709  in  sales  of  stock,  and  expenses  $53,256  72. 

This  sum  they  are  entitled  to  recover,  and  so  pray  the  court  to 
award. 

J.  S.  WATTS, 
Attorney  for  Claimants.- 
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IN  THE  COURT  OF  CLAIMS. 

Sweeny,  Rittbnhousb,  Fant  &  Co.  vs.  The  United  States. 

solicitob's  brief. 

Claim/or  non-performanoe  of  a  contract  concerning  a  loan  by  the  United 

States. 

material  avebments  in  the  petition. 

1.  That  on  the  14th  day  of  June,  1858,  Congress  passed  a  law 
authorizing  a  loan  of  twenty  millions  of  dollars. 

This  averment  is  admitted. 

2.  That  on  the  17th  of  December.  1858,  the  Secretary  of  the 
Treasury  advertised  in  certain  newspapers  inviting  proposals  for  ten 
millions  of  dollars,  a  portion  of  said  loan. 

3.  That  the  plaintiffs  offered,  on  the  24th  of  January,  1859,  to  take 
three  millions  of  the  said  loan,  at  two  and  eighty-nine  hundredths 
per  cent,  premium. 

4.  That  the  Secretary  of  the  Treasury  accepted  the  offer  of  the 
said  plaintiffs. 

5.  That  on  the  29th  of  January,  1859,  the  plaintiffs  proposed,  if  it 
suited  the  convenience  of  the  government,  and  should  the  govern- 
ment desire  funds  there,  to  deposit  a  portion  of  said  loan  taken  by 
them  at  San  Francisco,  California,  and  requested  authority  to  deposit 
there. 

6.  That  the  Treasury  Department  answered,  under  the  same  date, 
that  it  did  not  require  funds  to  be  deposited  with  the  assistant  treas- 
urer at  San  Francisco  on  account  of  said  loan,  and  it  declined  to  give 
the  authority  requested. 

7.  That  the  plaintiffs  wrote  to  the  Secretary  of  the  Treasury  on 
the  26th  of  September,  1859,  claiming  the  right  under  the  contract 
to  deposit  so  much  of  their  subscription  as  had  not  been  paid  in  with 
the  assistant  treasurer  at  San  Francisco. 

8.  That  the  Secretary  declined  to  comply  with  this  application. 

9.  That  the  plaintiffs  have  sustained  damage  to  the  amount  of 
$141,500. 

MATEBIAL  FACTS  APPLICABLE  TO  THIS  CASE. 

First.  By  an  act  of  Congress  of  June  14,  1858,  the  President  was 
authorized,  **at  any  time  within  twelve  months  from  the  passage  of 
this  act,  to  borrow,  on  the  credit  of  the  United  States,  twenty  mil- 
lions of  dollars,  or  so  much  thereof  as,  in  his  opinion,  the  exigencies 
of  the  public  service  may  require,  to  be  applied  to  the  payment  of 
appropriations  made  by  law,  in  addition  to  the  money  received  into 
the  treasury  from  other  sources.'' — (11  U.  S.  L.,  365,  §  1.) 

Second,   '*That,  beloie  awarding  said  loan,  the  Secretary  of  the 


102  SWEENY,  RITTENHOUSE,   FANT   AND   COMPANY. 

Treasury  shall  cause  to  be  inserted  in  two  of  the  public  papers  of  the 
city  of  Washington,  and  in  one  or  more  public  newspapers  in  other 
cities  of  the  United  States,  public  notice  that  sealed  proposals  for 
such  loan  will  be  received  until  a  certain  day  to  be  specified  in  such 
notice,  not  less  than  thirty  days  from  its  first  insertion  in  a  Washing- 
ton newspaper;  and  that  such  notice  shall  state  the  amount  of  the 
loan,  ai  what  periods  (lie  money  shall  be  paid^  if  by  instalments,  and  at 
what  places.  Such  sealed  proposals  shall  be  opened,  on  the  day 
appointed  in  the  notice,  in  the  presence  of  such  persons  as  may 
choose  to  attend,  and  the  proposals  decided  on  by  the  Secretary  of 
the  Treasury,  who  shall  accept  the  most  favorable  proposals  offered 
by  responsible  bidders  for  said  stock.  And  the  said  Secretary  shall 
report  to  Congress,  at  the  commencement  of  the  next  session,  the 
amount  of  the  money  borrowed  under  this  act,  and  of  whom,  and  on 
what  terms,  it  shall  have  been  obtained/' — (§  3.) 

TJiird.  That  on  the  17th  of  December,  1858,  the  Secretary  of  the 
Treasury  advertised  for  sealed  proposals  to  be  received  up  to  12 
o'clock  at  noon  of  the  24th  day  of  January  then  next. 

In  the  notice  it  is,  among  other  things,  stated:  '*The  sums  which 
may  be  accepted  from  any  bidder  will  be  required  to  be  paid  to  tlie 
depositary  of  the  United  States  nearest  to  his  residence,  or  indicated 
as  most  convenient  by  him."     *    *     * 

**The  stock  will,  in  all  cases,  bear  interest  from  the  date  of  such 
deposit.  The  interest  from  that  date  to  the  first  of  July  next  will  be 
paid  to  the  successful  bidder,  or  his  attorney,  by  the  depositary 
where  the  deposit  was  made.  Successful  bidders  will  be  required  to 
deposit  the  principal  and  premium  of  their  accepted  bids  on  or  before 
the  fifteenth  of  March  next." — (R.,  p.  1,  2.) 

Fourth.  The  plaintiffs,  under  date  of  the  24th  of  January,  1859, 
made  the  following  proposition: 

'*We  propose  to  take  three  million  dollars  ($3,000,000)  of  the 
stock  of  the  United  States  to  be  issued  under  the  act  of  June  14, 
1858,  at  a  premium  of  2.89  ($102  89.")— (R.,  p.  2.) 

Fifth.  On  the  25th  of  January,  1859,  the  Secretary  of  the  Treasury 
wrote  the  plaintiffs:  **Your  offer  of  $3,000,000  at  a  premium  of 
$2  89  per  cent,  is  accepted,  under  the  notice  of  the  I7th  ultimo,  for 
the  loan."     *    *— (R.,  p.  2.) 

Sixth.  On  the  29th  of  January,  1859,  the  plaintiffs  wrote  to  the 
Secretary  of  the  Treasury : 

*  *  It  may  suit  the  convenience  of  the  government,  as  well  as  our  own, 
were  we  to  deposit  at  San  Francisco,  California,  a  portion  of  the 
money  for  a  portion  of  the  recent  loan  taken  by  us.  We  respectfully 
ask  your  authority  to  deposit  the  money,  or  a  portion  of  it,  at  that 
point,  should  the  goveimment  require  funds  there.^^ — (R.,  p.  3.) 

Seventh,  On  the  same  day  the  Secretary  answers:  '*In  reply  to 
3'our  inquiry  of  this  date,  I  beg  to  slate  that  the  department  does  not 
require  funds  to  be  deposited  with  the  assistant  treasurer  at  San  Fran- 
cisco, on  account  of  the  loan,  and,  of  course,  cannot  give  the  authority 
requested  in  your  letter." — (R.,  p.  3,  4.) 

Eighth.  That  early  in  February,  1859,  (the  petition  says  on  the 
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7th,)  the  plaintiffs  had  a  verbal  application  made  to  the  Secretary  of 
the  Treasury  on  this  subject,  which  was  declined,  for  the  reason  that 
the  department  had  previously  a  contract  with  parties  to  transfer 
funds  as  might  be  wanted  to  the  Pacific  coast. 

FloycPa  evidence. — **I  had  a  conversation  with  Mr.  Cobb,  Secretary 
of  the  Treasury,  early  in  February,  1859,  as  well  as  I  now  can  remem- 
ber, at  the  request  of  Mr.  Pant,  a  member  of  the  firm  of  Messrs. 
Sweeny,  Rittenhouse,  Pant  &  Co.,  bankers.  I  informed  Mr.  Cobb, 
at  the  request  of  that  firm,  of  their  de&ire  to  make  deposits  in  San 
Fransisco  in  payment  of  their  purchase  of  United  States  bonds.  I 
understood  Mr.  Cobb  to  say,  in  reply,  that  he  did  not  feel  authorized 
to  grant  this  request  of  Messrs.  Sweeny,  Rittenhouse,  Pant&  Co.,  for 
the  reason,  mainly,  as  well  as  I  remember,  that  he  had  already  entered 
into  an  engagement  with  other  parties  to  transfer  to  the  Pacific  const 
such  funds  as  the  Treasury  Department  needed  there." — (R.,  p.  76.) 

Ninth.  The  Treasury  Department  had,  on  the  29th  of  January, 
1859,  an  offer,  which  was  accepted,  from  Wells,  Pargo  &  Co.  to  cash 
in  San  Prancisco  drafts  drawn  on  the  assistant  treasurer  of  New 
York,  and  allow  the  department  a  premium  of  $2  30  per  cent. 

Latham! 8  evidenoe. — This  witness  wa*j  asked  if  there  was  such  a 
contract,  and  be  answered  *. 

**They  had  such  a  contract  or  agreement.  The  proposition  to  the 
Secretary  of  the  Treasury  was  made,  I  think,  on  or  about  the  29th  of 
January,  1859.  My  impression  is,  the  contract  was  to  date  from  the 
day  of  the  proposition.  The  contract  was  for  supplying  the  assistant 
treasurer  at  San  Prancisco,  California,  with  coin  in  exchange  for  the 
drafts  of  the  Treasury  Department  on  the  assistant  treasurer  of  New 
York.  The  premium  we  were  to  pay  was  2-^^  per  cent.  The  Sec- 
retary of  the  Treasury  signified  his  acceptance  of  it  on  the  5th  of 
February,  according  to  my  recollection.  I  do  not  know  whether  it 
bore  date  the  day  of  its  conclusion  ;  I  have  not  the  contract  here,  and 
am  not  certain  whether  we  have  it  in  our  oflSce." — (R.,  p.  95.) 

This  statement  is  sustained  by  the  correspondence  between  the 
department  and  Riggs  &  Co. — (R.,  pp.  36,  37.) 

Tenth.  That  the  plaintiffs  paid  in  about  $1,890,000  of  their  sub- 
scription. 

Petition. — (R.,  6.) 

Eleventh.  That  more  than  six  months  after  the  expiration  of  the 
period  for  paying  up  their  subscription  the  plaintiffs  wrote  to  the 
Secretary  of  the  Treasury,  to  wit,  on  the  26th  of  September,  1859, 
claiming  the  right  to  deposit  the  remainder  of  their  subscription  in 
San  Prancisco. — (R.,  p.  6.) 

Ttoelfth.  On  the  same  day  the  Secretary  of  the  Treasury  refers  to 
the  fact  that  their  subscription  became  due  on  the  15th  of  March  pre- 
vious, and  denying  that  the  plaintiffs  had  any  right  (under  their  own 
construction)  to  deposit  in  San  Francisco  after  the  last  day  of  pay- 
ment had  expired.     He  closed  his  letter  thus  : 

•'With  every  desire  to  extend  to  you  all  accommodation  in  my 
power,  consistently  with  the  public  service,  in  regard  to  the  payment 
due  from  you  on  account  of  the  accepted  offer  for  the  loan,  as  due 
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provision  has  been  made  for  the  required  funds  in  California,  it  is 
impossible  to  accede  to  your  request  to  deposit  there.' ' — (R.,  p.  8.) 

Thirteenth.  By  the  arrangement  with  Wells,  Fargo  &  Co.,  the 
Secretary  saved  to  the  government  at  least  ^19,099. 

Treasurer's  letter. — **  I  have  the  honor  to  report  that,  between  the 
27th  of  April,  1859,  and  the  4th  of  February,  1860,  the  assistant 
treasurer  at  San  Francisco  did  credit  to  the  Treasurer  of  the  United 
States  $870,000,  received  by  him  in  exchange  for  that  amount  of 
transfer  drafts  in  his  favor  on  the  assistant  treasurer  at  New  York, 
and  also  $19,000  premium  thereon." — (R.,  p.  38.) 

Fourteenth.  On  the  21st  November,  1859,  the  Secretary  of  the 
Treasury  called  upon  the  plaintiffs  to  pay  up  their  subscription  to  the 
loan  by  the  10th  of  December,  but  they  declined  to  do  so  on  that  day 
(the  10th)  unless  they  were  allowed  to  pay  in  at  San  Francisco. — (Sec- 
retary's letter,  R.,  p.  42.     Plaintiff^  letter,  R.,  p.  42.) 

Fifteenth.  The  plaintiffs  could  have  made  a  handsome  profit  upon 
the  stock  which  they  paid  for  and  took,  if  properly  managed. 

The  stock  which  they  claim  to  have  received  amounted 

to  (plaintiffs'  letter,  R.,  p.  6) $1, 930,000 

Premium  paid  thereon,  at  2.89 65,777 

1,985,777 
Sales  of  stock,  according  to  W.  Sherman's  statement. 

(R.,  p.  160,)  at  an  average  of  3.91  premium 2,005,463 

Leaving  a  profit  of 19, 686 

If  they  had  taken  and  sold  upon  the  same  terms  the  re- 
maining $1,070,000,  they  would  have  received  in  ad- 
dition    12,840 

Which  would  have  made  a  total  profit  of 32,526 


Whether  they  would  employ  third  persons  to  transact  their  busi- 
ness, and  diminish  their  profits  by  the  amount  of  their  charges,  was 
a  question  resting  exclusively  with  themselves.  They  sold  these 
stocks  at  an  advance  of  1.02  per  cent.,  and  if  they  had  transacted 
their  own  business  would  have  saved  at  that  rate.  They  employed 
one  set  of  agents  who  employed  another  set ;  and  if  the  charges  of  the 
two  consumed  these  profits,  or  most  of  them,  it  was  a  matter  of  their 
own,  they  being  at  liberty  to  transact  their  business  in  as  an  expen- 
sive a  manner  as  they  chose. 

Sixteenth.  If  the  plaintiffs'  account  from  their  books,  put  in  evidence 
by  them,  is  correct,  and  they  had  paid  in  their  whole  subscription  in 
San  Francisco,  and  the  expenses  had  been  at  the  same  rate  on  the 
whole  loan,  they  could  have  had  no  profits,  but  must  have  lost. 
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They  show,  by  thataccount,thatou  $1,930, OOOtbeylost  $53,256  72 
The  same  rate  of  expeose  on  the  remaining  $1,070,000 

would  amount  to 29, 525  34 

Total  of  expenses  according  to  their  theory 82,782  07 

To  this  must  be  added  the  expense  of  transacting  the 
business  in  San  Francisco,  (if  it  had  been  done  there,) 
say  ^  of  one  per  cent 15, 000  00 

Making  a  total  of  expenses  of 97, 782  07 

The  probable  profit,  according  to  Watts  Sherman,  to  be 
made  by  depositing  in  San  Francisco  over  depositing 
elsewhere,  is  2.89,  or  the  amount  of  the  premium,  which 
amounts  to 86,700  00 

Showing  that  they  would  have  lost 1 1, 082  07 

But  the  evidence  shows  that  drafts  on  New  York  in  San  Francisco 
would  not  have  sold  at  2.89  above  par. 

CdemarCs  evidence  (R.,  p.  84)  states  that  the  rate  on  sight  bills  from 
February  to  October,  1859,  was  from  3 J  to  3  per  cent.,  and  often  at 
2.  R..  p.  91,  he  says: 

**In  the  early  and  middle  part  of  1859  he  paid  three  per  cent,  pre- 
mium, generally,  or  thereabouts,  for  first  class  bills.  Bills  of  long 
time  to  run,  and  of  small  amount,  varied;  there  was  no  fixed  value. 
Latterly,  since  the  autumn  of  1859,  he  has  in  no  event,  I  think,  paid 
over  two  per  cent,  for  first  class  bills.'' 

Letter  of  Coleman  A  Co.,  (R.,  p.  148:)  **The  rate  per  steamer  of 
the  20th  ultimo  was  2  per  cent,  premium.  The  decline  in  rates  is 
attributable  to  the  reduced  rate  of  freight  on  treasure,  the  same  hav- 
ing fallen  from  IJ  to  J  per  cent." 

Toucy^s  Utter :  *  *  I  find  that  since  the  4th  of  September,  1858,  when 
he  (the  navy  agent)  negotiated  his  first  draft  on  the  department,  he 
has  drawn  for  $315,528  at  par — $20,000  at  a  premium  of  one-half  per 
cent.,  $10,000  at  a  premium  of  one  per  cent.,  and  $18,000  at  a  pre- 
mium of  1.^  per  cent." 

Secretary's  Utter,  of  April  29,  1859,  (R.,  p.  166:)  **I  beg  leave  to 
state  that  this  department  has,  from  time  to  time,  made  arrangements 
for  specified  periods  with  responsible  parties  to  place  with  the  assist- 
ant treasurer  at  San  Francisco  such  sums  of  money  as  might  be  required 
to  carry  on  the  various  branches  of  the  public  service  in  California  in 
exchange  for  drafts  on  New  York,  and  those  parties  have  always  of- 
fered and  paid  to  the  United  States  a  premium  upon  such  exchange. 
Under  the  present  arrangement,  a  premium  of  2.30  per  cent,  is  paid  at 
San  Francisco  for  such  drafts  on  New  York.  In  the  intervening  time, 
between  the  expiration  of  the  former  arrangement  and  entering  into 
the  present,  the  public  service  in  California  requiring  a  larger  sum 
than  was  then  held  to  the  credit  of  the  treasurer,  transfer  drafts  on  New 
York,  to  the  amount  of  $500,000,  were  sent  to  the  assistant  treasurer 
at  San  Francisco  for  sale,  and  his  report  of  the  8th  of  February  last 
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Bhowa  that  they  were  disposed  of  in  a  short  time  at  not  less  than  2J 
per  cent,  premium." 

WeHs,  Fargo  &  Co.,  November  16,  1859,  (R.,  p.  173.)— They  com- 
plain that  they  had  not  been  allowed  to  do  all  the  government  trans- 
fer business  at  San  Francisco,  and  add:  **If  the  instructions  to  the 
several  disbursing  agents  on  the  Pacific  were  issued,  as  we  were  led 
to  suppose,  no  regard  has  been  given  to  them;  for  while  we  have,  in 
compliance  with  our  contract,  been  paying  the  assistant  treasurer  at 
San  Francisco  2.30  premium  for  the  transfer  drafts,  United  States 
disbursing  officers  have  been  selling,  and  still  are  selling,  their  checks 
on  the  assistant  treasurer  of  New  York,  drawn  against  credits,  at  \ 
per  cent  premium,  and  those  in  Oregon  and  Washington  at  1  and  \\ 
per  cent,  premium.  These  drafts  are  offered  in  various  sums  from 
llOjOOO  to  $100,000  in  amount  to  merchants  and  others,  our  own  cus- 
tomers. Under  this  state  of  affairs,  it  has  been  impossible  for  us  io  faJce 
the  transfer  drafts  except  at  an  actuod  loss  of  one  per  cent  J' 

From  these  facts,  it  is  manifest  that  the  plaintiffs  could  not  have 
realized  2.89  on  exchange  in  San  Francisco. 

Seventeenth.  That  the  plaintiffs,  with  more  reasonable  management 
and  less  extravagance  and  improvidence,  might  have  succeeded  be  ter 
with  their  loan. 

Their  account  shows  the  payment  of  very  considerable  suras  to  nu- 
merous counsel,  lobby  and  travelling  agents,  and  for  hack  hire,  print- 
ers' bills,  &c.,  which  would  be  unnecessary  in  a  well-regulated  estab- 
lishment having  the  means  of  doing  business  in  a  proper  manner. 

Eighteenth.  There  is  no  sufficient  evidence  that  the  account  pre- 
sented is  correct,  and  truly  represents  the  profits  and  loss  or  receipts 
and  disbursements. 

Neither  of  plaintiffs'  witnesses  swears  to  the  correctness  of  the  ac- 
count. The  original  entries  are,  or  nearly  all  of  them  are,  upon  the 
blotter. 

H.  E.  Offley  made  memorandums  on  slips  of  paper,  under  the  dicta- 
tion of  Mr.  Fant,  without  knowing  that  they  were  correct,  and  did 
not  know  that  all  these  were  correctly  entered.  On  his  cross-examina- 
tion he  showed  that  he  really  knew  nothing  of  the  correctness  of  the 
account. — (R.,  pp.  60-63.) 

J.  R.  Offley,  plaintiffs'  teller,  stated  that  there  was  a  loss  on  said 
loan,  as  appeared  on  their  books;  but  on  his  cross-examination  stated 
that  he  had  no  personal  knowledge  of  the  correctness  of  the  account. — 
(R.,  p.  69.) 

Cleary,  the  bookkeeper,  did  not  testify  that  the  entries  which  he 
posted  were  correct,  because  he  did  not  make  them. 

Nineteenth.  The  plaintiffs,  at  the  time  of  taking  this  loan,  had  no 
funds  in  San  Francisco,  and  are  not  shown  to  have  had  sufficient  cap- 
ital to  engage  successfully  in  so  large  a  pecuniary  transaction. 

Cleary,  plaintiffs'  bookkeeper,  (R.,  p.  52,)  swears  that  he  thinks 
they  had  no  funds  in  San  Francisco;  that  they  had  some  funds  in 
New  York,  but  he  did  not  know  how  much;  and  that  he  did  not  know 
how  much  they  had  in  Washington,  and  he  refused  to  testify  as  to 
the  amount  of  their  capital. 
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The  plaintiffs  failed  to  show  that  they  were  versed  in  the  business 
of  managing  loans  or  had  any  qualifications  for  the  enterprise  in 
which  they  embarked,  without  which  it  was  natural  that  it  should 
fail  to  meet  their  expectations,  although  skilful  and  experienced  men 
might  have  made  money. 

PROPOSITIONS  OP  LAW. 

FiBST. — Hearsay  and  irrelevant  evidenoe  must  be  excluded. 

This  proposition  will  not  be  questioned.  Under  it  the  solicitor 
raises  objections  to  the  following  evidence  offered  by  the  plaintiffs : 

1.  Statement  of  moneys  in  each  month  during  the  year  1859. — (R., 
p.  40.)     This  is  irrelevant. 

2.  Exhibit  A,  (R.,  p.  54,)  and  the  evidence  of  Cleary  offered  to 
prove  the  same. — (R.,  pp.  48,  49.)  This  is  irrelevant,  and  the  evi- 
dence was  objected  to. 

3.  The  evidence  of  H.  E.  Offley  and  J.  R.  Offley,  (R.,  pp.  58,  67,) 
so  far  as  they  tend  to  prove  said  account,  and  as  far  as  they  spoke 
without  personal  knowledge.  This  is  objected  to  as  irrelevant  and  as 
hearsay. 

4.  The  deposition  of  John  B.  Floyd,  in  all  its  parts. 

Because  it  is  in  part  mere  hearsay,  and  because  the  whole  of  it  is 

impertinent  and  immaterial. — (R.,  p.  72.) 

6.  The  evidence  of  Coleman.— (R.,  pp.  82,  141-147.) 

This  evidence  is,  except  as  to  rates  of  exchange,  irrelevant  and 

immaterial. 

6.  The  evidence  of  Latham. — (R.,  p.  93.) 
This  evidence  is  irrelevant  and  immaterial. 

7.  Evidence  of  Morgan. — (R.,  p.  115.) 

The  interrogatories  proposed  to  Morgan  by  the  plaintiffs  were  ob- 
jected to  before  they  were  put.  The  objections  are  at  page  103  of 
the  record,  and  those  objections  are  now  urged. 

8.  Evidence  of  Watts  Sherman. — (R.,  p.  121.) 

Several  of  the  interrogatories  of  the  plaintiffs  to  this  witness  were 
objected  to  before  they  were  propounded,  and  also  the  subject-matter 
was  objected  to.  These  objections  are  at  page  103  of  the  record,  and 
are  now  insisted  on. 

These  objections  extend  to  all  the  exhibits  introduced  in  connexion 
with  the  depositions  of  Morgan  and  Sherman. 

Second.  The  potver  of  the  Secretary  of  the  Treasury  over  the  loan 
toas  limited  by  the  statute  authorizing  it. 

The  federal  government  transacts  all  its  business  through  the 
instrumentality  of  agents,  whose  acts  are  valid  while  acting  within, 
and  are  invalid  when  acting  beyond,  their  powers.  If  its  agents 
could  bind  the  government  beyond  the  powers  conferred,  it  would 
cease  to  be  one  of  law,  and  become  one  of  unrestrained  action.  But 
for.  this  principle  the  government  would  become  one  of  will  on  the 
part  of  those  administering  it.     Such  a  latitude  of  power  has  never 
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bee^  recognized,  nor  even  contended  for,  by  those  holding  public 
trusts,  nor  affirmed  by  that  branch  whose  duty  it  is  to  expound  the 
laws  regulating  the  business  of  the  confederacy. 

Third.  Under  tlie  Secretary's  notice  for  proposals^  the  plaintiffs  not 
having  specified  in  their  bid  the  place  at  which  they  wished  to  maike  pay- 
ment^ the  depository  next  to  their  residence  became  the  place,  or  the  Sec- 
retary had  the  right  to  name  it,  or  there  vkis  no  contract,  and  the  plainiiffs 
could  not  afterwards  select  a  place  against  his  vnshes. 

The  statute  authorizing  the  loan  contains  this  provision:  ^^Snch 
notice  shall  state  the  amount  of  the  loan,  and  at  what  period  the 
money  shall  be  paid,  if  by  instalments,  and  cU  what  places.'^ 

The  Secretary,  in  the  notice,  fixed  the  time  of  payment  in  these 
words:  '* Successful  bidders  will  be  required  to  deposit  the  principal 
and  premium  of  their  accepted  bids  on  or  before  the  15th  of  March 
next/'  (1859.) 

He  specified  Boston,  New  York,  Philadelphia,  and  New  Orleans,  as 
places  of  payment  for  parties  not  residing  within  the  United  States, 
and  as  to  all  others  he  left  it  for  those  making  proposals  to  specify 
the  place  at  which  they  wished  to  make  payment,  if  they  did  not  wish 
to  pay  at  the  depository  nearest  their  residence.     His  words  were: 

**The  sums  which  may  be  accepted  from  any  bidder  will  be  required 
to  be  paid  to  the  depository  of  the  United  States  nearest  to  his  resi- 
dence, or  indicated  as  most  convenient  for  him." 

The  offer,  dated  in  Washington,  specified  no  place  of  payment,  and 
the  acceptance  was  silent  upon  that  subject.  The  question  raised  by 
these  facts  is  one  of  law. 

The  Secretary  did  not  name  the  places  of  payment  for  American 
bidders,  but  described  them  in  a  clear  and  unmistakable  manner.  He 
stated  he  would  require  the  payments  to  be  made  at  the  depository 
nearest  tJie  hidd^s  residence.  The  plaintifis  showed  by  their  offer 
that  they  resided  in  Washington,  and  notice  of  their  acceptance  was 
addressed  to  them  there.  This  description  of  the  place  was  as  certain 
as  if  Washington  had  been  named  as  the  place  at  which  they  proposed 
to  pay.  Had  the  notice  stopped  here,  human  ingenuity  could  not 
have  raised  a  doubt  but  the  place  of  payment  was  the  treasury  of  the 
United  States,  in  this  city. 

The  plaintiffs,  however,  insist  that  the  words  '*or  indicated  as  most 
convenient  by  him,"  although  not  referred  to  in  the  proposal  or 
acceptance,  authorized  them,  after  the  acceptance,  to  indicate  a  place 
of  payment.  This  construction  is  unwarranted  by  the  statute,  the 
notice,  or  proposals  and  acceptance.  The  statute  required  the  places 
of  payment  to  be  specified  in  the  notice.  The  Secretary  complied  with 
that  provision  by  specifying  the  depository  nearest  the  bidder's  resi- 
dence. This  was  the  general  proposition,  but  he  authorized  the  bidder, 
instead  of  confining  him  to  this  one,  to  specify  a  different  one  in  his 
proposal.  The  statute  and  notice  contemplated  that  the  acceptance 
of  a  bid  should  close  a  contract,  fixing  the  time  and  place  of  payment. 
The  plaintiffs  not  having  availed  themselves  of  specifying  in  their 
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offer  a  place  other  than  that  described  by  the  Secretary  in  his  notice, 
the  latter  had  the  right  to  suppose  they  intended  to  pay  the  amount 
of  their  subscription  to  the  United  States  Treasurer  here.  He  could 
not  otherwise  understand  the  bid  and  acceptance. 

But  the  plaintiffs  now  claim  that,  under  their  contract,  they  had 
the  right,  at  a  subsequent  day,  to  select  a  place  of  payment,  and  that 
the  Secretary  was  bound  to  permit  them  to  do  so;  and  his  having  re- 
fused this,  the  United  States  are  responsible  for  what  they  expected 
to  make. 

Under  the  statute  the  Secretary  was  not  authorized  to  m.ake  a  con- 
tract without  a  place  of  payment  forming  a  part  of  it.  If  he  did  so, 
the  contract,  if  one  in  form,  is  void  for  the  want  of  power  to  make  it. 
But  if  a  place  was  fixed,  in  the  absence  of  other  description,  the  de- 
pository nearest  the  residence  of  the  plaintiffs  was  that  place. 

Serious  difficulties  would  arise  from  permitting  the  bidders,  after 
the  acceptance  of  their  offers,  to  change  the  place  from  the  depository 
nearest  their  residence  to  one  where  money  was  less  valuable.  If  all 
the  offers  for  the  loan  had  been  like  that  of  the  plaintiffs,  and  the 
acceptances  in  the  same  form,  all  the  subscribers  might  have  claimed 
the  same  privilege,  and  the  whole  loan  have  been  deposited  where 
money  was  worth  from  two  to  three  and  a  half  per  cent,  less  than  in 
the  Atlantic  States,  where  it  was  mainly  to  be  used.  Under  such  a 
construction  the  whole  loan  might  have  been  deposited  at  places  where 
it  could  not  be  used,  and  could  not  be  removed  without  a  loss.  Such 
was  not  the  intention  of  the  parties  at  the  time,  as  shown  by  their 
acts.  But  if  it  were,  then  the  transaction  was  unauthorized  by  law, 
but  is  null  and  void,  and  will  not  support  a  suit. 

The  evidence  of  Coleman,  put  in  by  the  plaintiffs,  (R.,  p.  82,  142,) 
proves  most  conclusively  what  the  Secretary  intended,  and  that  he 
would  not  have  accepted  a  bid  payable  in  San  Francisco.  He  refused 
to  accept  a  bid  payable  at  that  place,  although  the  parties  claimed  the 
right  to  do  so,  upon  the  ground  that  they  resided  there.  Had  the 
plaintiffs  imposed  the  same  conditions  in  their  bid,  he  would  undoubt- 
edly have  declined  to  accept  it  on  the  same  ground. 

In  refusing  to  accept  bids  payable  in  San  Francisco  the  Secretary 
acted  with  due  regard  to  the  interests  of  the  government. 

The  plaintiffs  proved  that  the  Secretary  could,  and  did,  get  funds 
removed  from  New  York  to  San  Francisco,  when  needed  there,  at  a 
profit  of  two  and  three-tenths  per  cent.  Gold  was  worth  that  much 
less  in  California  than  in  New  York. 

The  evidence  of  the  defendants  shows  that  the  Secretary  has  had 
similar  contracts  for  several  years,  and  that  between  April,  1859,  and 
February,  1860,  (R.,  p.  38,)  the  treasury  was  benefited  by  this  ar- 
rangement to  $19,090.  Had  the  Secretary  permitted  the  plaintiffs 
to  pay  their  $3,000,000  at  San  Francisco  this  sum  would  never  have 
been  realized.  On  the  contrary,  he  would  have  been  compelled  to 
pay  from  two  to  three  and  a  half  per  cent,  for  transferring  so  much 
of  it  as  was  not  used  there.  It  would  have  cost  the  government  at 
least  $69,000  to  have  removed  these  three  millions  to  New  York,  if 
it  had  been  done  upon  as  favorable  terms  as  Wells,  Fargo  &  Co.'s 
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contract.  If  the  plaintiffs'  aBSumption,  that  they  could  have  sold 
drafts  in  San  Francisco  on  New  York  at  a  premiuoi  of  three  per  cent., 
then  the  Secretary  virtually  saved  $90,000  by  not  receiving  the  three 
millions  in  California. 

The  Secretary  not  only  construed  the  contract  properly,  but  he 
saved  much  to  the  government,  and  avoided  a  controversy  with  Wells, 
Fargo  &  Co.  under  their  contract. 

If  these  views  are  not  correct,  and  the  Secretary  could  not  name 
the  place,  then  there  was  no  contract  actually  entered  into.  He  could 
only  name  the  depository  nearest  the  residence  of  the  bidder,  which, 
in  this  case,  was  contemplated  by  the  advertisement.  If  that  did  not 
name  a  place,  and  none  was  named  in  the  bid,  then  the  law  was 
not  complied  with  as  to  the  place,  and  therefore  the  contract  was  void. 
All  must  admit  that  a  contract  not  within  the  terms  of  the  statute 
cannot  be  considered  valid.  No  suit  can  be  sustained  upon  such  a 
contract. 

Fourth.  If  the  plainttffs  had  originaUy  the  legal  right  cf  paying 
their  subscription  in  San  Francisco,  that  right  ceased  with  their  omis- 
sion to  tender  such  payment  there  before  the  expiration  of  the  time  within 
tvhich  it  ivas  to  be  mjotde. 

The  notice  soliciting  proposals  for  the  loan  was  dated  the  27th  of 
December,  1858,  and  the  time  of  paying  in  the  subscription  specified 
therein  was  the  16th  of  March  next  thereafter.  Unless  we  refer  to 
the  notice  for  the  time  of  payment,  none  having  been  specified  in  the 
bid  or  acceptance,  the  subscription  \\as  payable  as  soon  as  the 
offer  was  assented  to.  The  true  interpretation  of  the  contract  fixea 
the  time  of  payment  on  or  before  the  16th  of  March. 

Up  to  that  date  the  plaintiffs  not  only  had  not  tendered  a  dollar 
at  the  depository  at  San  Francisco,  but  they  had  not  proposed  to  the 
Treasury  Department  to  do  so  as  a  matter  of  right.  No  money  has 
ever  been  tendered  by  the  plaintiffs  at  San  Francisco. 

The  written  proposition  made  by  them,  dated  on  the  29th  of  Jan- 
uary, 1859,  was  neither  a  tender  nor  an  offer  to  pay  at  San  Francisco. 
It  contains  their  practical  construction  of  the  contract,  to  the  effect 
that  they  had  no  legal  right  to  pay  there,  but  they  aeked  permission 
to  do  so,  in  part,  provided  it  suited  the  convenience  of  the  govern- 
ment.    Thej'^  said: 

'*  It  may  suit  the  convenience  of  the  government,  as  well  as  our  own, 
were  we  to  deposit  at  San  Francisco,  California,  e^  portion  of  the  money 
for  a  portion  of  the  recent  loan  taken  by  us.  We  respectfully  ask 
your  authority  to  deposit  the  money,  or  a  portion  of  it,  at  that  point, 
should  the  government  require  funds  there.'' 

This  is  not  the  assertion  of  a  right  nor  a  demand  of  one,  but  solicit- 
ation of  a  favor  based  upon  a  contingency.  Both  the  favor  and  its 
extent  is  submitted  to  the  authoritative  and  controlling  action  of  the 
Secretary.  If  their  contract  authorized  them  to  pay  at  San  Francisco, 
they  needed  nothing  from  the  Secretary  to  enable  them  to  pay  the 
money  there,  in  case  it  was  their  duty  to  pay  or  tender  payment 
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there;  and  no  complaint  could  be  made  until  there  was  a  refusal 
to  receive. 

The  record  shows  no  communication  from  the  plaintiffs  to  the 
Secretary  after  that  dated  the  29th  of  January,  prior  to  the  26th  of 
September,  1859,  six  months  after  the  time  of  payment  had  expired. 
The  mission  of  Mr.  Floyd  to  the  Secretary  was  not  a  tender  of  money, 
nor  an  offer  to  tender,  but  one  intended  to  persuade  him  to  grant  a 
favor,  which  had  already  beetl  solicited  and  refused,  and  for  reasons 
.which  carry  conviction  with  them.  Mr.  Cobb's  firmness  was  equal 
to  pressure  from  his  colleague,  who  consented  to  waive  the  dignity 
of  his  position,  and  solicit  what  the  true  interests  of  the  government 
required  the  Treasury  Department  to  refuse. 

After  the  plaintiffs'  failure  to  perform  their  contract  they  had  no 
legal  right  to  demand  performance  of  the  Secretary,  After  the 
default  of  the  plaintiffs  he  had  the  right  to  dictate  the  terms,  if  pay- 
ments were  subsequently  made.  He  had  the  legal  right  to  enforce 
the  contract,  but  they  had  not,  beyond  what  had  been  performed. 
If  the  United  States  suffered  by  their  non-performance,  he  had  a  legal 
right  to  seek  redress  in  damages,  because  he  was  not  in  default.  But 
they,  not  having  performed  on  their  part,  had  no  legal  claim  upon 
the  government,  which  was  not  in  default.  A  refusal  to  receive 
money  at  San  Francisco  after  the  15th  of  March,  1859,  even  if  plain- 
tiffs had  the  right  under  their  contract  to  pay  in  there  prior  to  that 
date,  cannot  lay  the  foundation  of  a  claim  against  the  United  States. 
The  Secretary  had  the  right  after  that  date  to  receive  or  not,  at  his 
option,  and  to  do  so  upon  conditions,  if  he  chose  to  impose  any. 

The  claimants  insist  that  time  was  not  the  essence  of  the  contract, 
and  that  therefore  performance  on  their  part  at  a  subsequent  time 
would  be  a  compliance  with  their  contract.    The  contract  was  to  be, 
by  its  terms,  fulfilled  on  the  part  of  the  claimants  by  the  15th  of 
March,  1859,  and  the  offer  to  perform  was  not  made  until  the  26th  of 
September  thereafter.     This  they  say  is  within  time,  because  they 
affirm  that  time  was  not  the  essence  of  the  contract.     Creditors  hav- 
ing admitted  claims  upon  the  government,  but  who  are  kept  out  of 
their  pay  for  six  months  or  more  because  there  are  no  funds  to  pay 
with,  are  not  likely  to  believe  that  time  is  not  material  in  promises  to 
pay.     If  it  is  true,  as  the  claimants  say  in  their  brief,  that  a  loan  to 
raise  money  was  necessary  to  avoid  bankruptcy,  then  they  show  that 
the  time  of  fulfilment  was  all  important. 

But  the  claimants  have  mistaken  the  rule,  and  especially  its  appli- 
cation. The  rule  which  they  invoke  is  one  upon  which  a  court  of  law 
never  acts.  There  it  is  immaterial  whether  the  time  is  the  essence 
of  the  contract  or  not.  The  time  named,  whether  material  or  not, 
must  control. 

This  rule  is  applied  only  in  courts  of  equity,  and  almost  exclusively 
in  cases  where  the  moving  party  seeks  to  enforce  the  specific  per- 
formance of  a  contract  where  he  has  failed  in  a  strict  compliance  with 
it  on  his  part,  simply  in  the  matter  of  time.  If  A  agrees  to  complete 
a  title  to  B  by  the  25th  of  a  month,  but  fails  to  do  so  until  the  26th, 
a  specific  performance  will  be  decreed  unless  B  shows  that  he  was 
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injured  by  the  delay.  In  such  case  an  injunction  might,  perhaps,  be 
obtained  against  proceedings  at  law,  under  the  contract,  upon  tender 
of  performance.  The  present  suit  is  one  at  law,  to  recover  dam- 
ages for  non-peformance  of  a  contract,  and  not  for  a  specific  perform- 
ance or  for  an  injunction.  The  rule  laid  down  by  the  claimants  has 
never  been  extended  to  cases  like  the  present.  It  is  wholly  inap- 
plicable. 

This  question  of  strict  and  qualified  performance  was  before  the 
Supreme  Court  in  Secomb  V8,  Steele  (20  How.  94,  p.  104)  and  in  Stin-. 
son  V8.  Dousman,  (id.  461,  p.  466,)  and  the  rule  established  which  the 
defendants  contend  for  as  the  true  one.  The  cases  there  cited  illustrate 
the  principle  and  its  applicability.  They  show  that  the  claimants' 
theory  is  wrong  in  principle,  and  is  wholly  misapplied  by  them.  If 
the  principles  held  by  these  cases  are  right,  then  the  position  assumed 
by  the  claimants  must  fail. 

Third.  The  acquiescenee  of  the  plaintiffs  in  the  Secretary's  constrw 
Hon  of  the  contract  is  conclusive  upon  them,  and  they  can  daim  no  dam- 
ages in  consequence  of  such  performance  or  otherwise. 

The  plaintiffs  claim  to  have  paid  into  the  treasury  $1,930,000,  and 
admit  the  receipt  of  stock  in  payment  therefor.  The  amount  thus 
paid  in  was  at  places  other  than  San  Francisco,  and  were  in  pursuance 
of  the  construction  by  the  Secretary  of  the  contract.  In  thus  paying, 
they  consented  to  his  construction,  and  cannot  now  abandon  that  po- 
sition. When  they  asked  permission  to  deposit  in  San  Francisco, 
they  admitted  that  they  had  no  legal  right  to  pay  in  there,  and  that 
his  consent  was  necessary  to  authorize  them  tx)  do  so. 

The  plaintiffs  now  claim  that  the  Secretary,  in  substance,  forced  a 
new  contract  upon  them  essentially  different  from  that  originally 
made  with  them. 

This  assumption  is  inadmissible  upon  the  following  grounds: 

1.  The  Secretary  did  not  intend,  to  any  extent,  to  make  a  new  con- 
tract, and  without  such  intention  none  could  be  made. 

2.  The  plaintiffs  did  Hot  intend  to  make  a  new  contract;  and  if  they 
did  not  BO  intend,  no  contract  could  be  made  affecting  or  conferring 
rights. 

3.  That  neither  party  intended  to  make  a  new  contract,  and  none 
could  be  made  but  by  the  consent  of  both  parties  legally  given. 

4.  That  the  Secretary  having  derived  his  power  on  tlie  subject  of 
this  loan  from  a  statute  specifying  it,  had  no  power  to  make  a  new 
and  different  one  not  in  conformity  with  the  terms  of  such  statute. 

5.  There  is  no  proof  of  a  new  or  different  contract,  nor  of  the  time, 
place,  or  terms  thereof. 

6.  It  follows  that  there  was  no  such  new  agreement  as  bound  either 
party  or  conferred  legal  rights  for  the  non-fulfilment  thereof. 

The  Secretary  in  receiving  the  money  paid  in  did  so  with  the  un- 
derstanding that  he  was  receiving  the  same  under  the  offer  and  accept- 
ance of  the  24th  and  25th  of  January,  1869.  He  would  not  have 
received  it  if  he  had  understood  that  the  plaintiffs  claimed  to  act  under 
a  different  agreement.     He  gave  his  construction  of  that  contract^  and 
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the  plaintiffs  not  having  notified  him  or  claimed,  at  the  time,  to  act 
upon  another  and  different  one,  cannot  now  change  their  position  and 
eetnp  that  they  acted  under  a  new  or  different  agreement,  and  thereby 
create  a  liability  not  contemplated  by  the  parties  at  the  time. 

The  Secretary  was  acting  in  fnlfilment  of  the  old  contract,  as  he 
understood  it,  and  he  had  no  power  to  do  anything  else.  If  the  plain- 
tiffs intended  otherwise,  they  should  have  so  stated  at  the  time,  and 
not  have  misled  him.  If  they  were  not  content  to  act  under  his  con- 
struction they  should  not  have  acted  at  all,  but  put  themselves  upon 
their  legal  rights. 

Sixth*  If  live  defendarUa  have  violated  a  legal  contract,  they  are  liable 
only  for  loss  of  profits  over  and  above  the  expenses  of  executiivg  it  on  the 
part  of  the  plaintiffs, 

K  the  payments  under  the  contract  were  not  authorized  to  be  made 
at  San  Francisco,  then  it  has  not  been  violated  on  the  part  of  the  de- 
fendants, and  there  are  no  damages  to  ascertain. 

If  the  plaintiffs  had  a  legal  right  to  deposit  there,  and  the  Secre- 
tary illegally  refused  to  receive  the  deposit,  then  the  question  of 
damages  may  arise  so  far  as  the  contract  remains  unexecuted  through 
his  fault.  To  the  extent  that  the  plaintiffs  paid  into  the  treasury 
and  received  stock  no  damages  could  arise.  That  was  execution  of 
the  contract  by  both  parties,  as  far  as  it  went.  The  damages,  if  any, 
must  be  confined  to  the  unexecuted  part  of  the  contract — to  the 
$1,070,000  which  was  not  paid  in.  The  plaintiffs  have  furnished  no 
means  of  ascertaining  the  damages  sustained,  if  any,  upon  this  part 
of  the  contract.  They  have  not  shown  the  value  of  stocks  between 
the  24th  of  January  and  15th  of  March,  1859;  they  have  not  shown 
the  expenses  necessarily  incident  to  the  transaction.  If  their  ac- 
count of  the  expenses  on  the  $1,930,000  is  correct,  they  would  have 
largely  exceeded  the  anticipated  profits;  if  incorrect,  then  there  are 
no  data  on  which  to  compute  the  damages;  in  either  case  the  plain- 
tiffs have  not  shown  that  they  have  actually  sustained  any  damages, 
which  can  be  ascertained  from  their  evidence.  A  part  of  their  evi- 
dence goes  to  show  that  they  avoided  a  loss  by  not  executing  the 
whole  contract. 

Seventh.  Neither  the  existence  of  a  contract  with  a  third  party  for 
the  transportation  or  supply  of  funds  oi  a  particular  point,  nor  the  mo- 
tive, or  consequences  of  making  it,  can  influence  the  construction  of  the 
agreement,  or  affect  the  rule  or  extent  of  damages. 

The  contract  must  be  construed  from  its  own  terms.  The  contro- 
versy here  is,  what  words  constitute  the  contract.  There  is  no  am- 
biguity to  be  explained  by  surrounding  or  other  circumstances;  hence, 
whether  the  Secretary  made  other  contracts  with  third  parties  for 
other  matters  can  have  no  bearing  upon  the  contract.  Whether  the 
Secretary's  motives  were  good  or  bad,  legal  or  illegal,  neither  gave 
nor  withheld  rights  from  the  claimants.  Whether  his  acts  made  or 
lost  money  to  the  government  was  nothing  to  them.  Their  rights,  if 
any,  sprang  from  another  source — from  their  coutract.     They  lost 
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nothing  by  the  contract  of  Wells,  Fargo  &  Go.  As  to  the  claimants, 
the  Secretary  had  a  right  to  make  a  contract  with  that  firm,  and 
claimant^  cannot  lawfully  complain,  as  it  did  not  concern  them. 
Whether  the  contract  had  a  true  or  a  fictitious  date  did  not  affect 
them. 

Whether  the  Treasury  Department  needed  funds  on  the  Pacific  or 
not  could  not  affect  the  claimant's  rights,  or,  if  he  has  told  an  un- 
truth it  cannot  confer  any  rights  upon  them.  It  is  certain  the  de- 
partment did  not  want  the  proceeds  of  the  loan  paid  there.  If  it 
could  obtain  a  premium  upon  its  stock,  and  make  money  instead  of 
lose  by  transfer,  it  bad  as  much  right  to  do  so  as  the  claimants  had 
to  make  money  by  their  manner  of  doing  business;  but  if  it  had  not 
it  affords  no  cause  of  complaint  by  the  claimants. 

R.  H.  GILLET, 

United  Staiea  SdicUor. 

Dated  March  9,  1861. 


IN  THE  COUBT  OF  CLAIMS. 

December  9,  1861. 
Sweeny,  Rittenhouse,  Faitt  &  Co.  vs.  The  Unitbi)  States. 

Hughes,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs,  a  firm  of  bankers  in  Washington,  claim  damages  for 
au  alleged  breach  of  a  contract  made  with  them  by  the  Secretary  of 
the  Treasury  for  the  sale  of  three  millions  of  dollars  of  government 
stocks,  to  be  issued,  for  a  part  of  the  loan  authorized  by  the  act  of 
Congress  of  June  14,  1858,  at  a  premium  of  2.89  per  cent. 

By  the  terms  of  the  contract  the  mqney  to  be  furnished  by  the 
plaintiffs  in  exchange  for  the  stocks  was  required  to  be  paid  to  the 
depositary  of  the  United  States  nearest  their  residenoe,  or  indicated  as 
most  convenient  by  them. 

Upon  payment  ma^e,  the  depositary  receiving  the  money  was  to 
furnish  a  certificate,  upon  which  certificate  stock  was  to  be  issued. 

The  plaintiffs  allege  that,  after  making  their  contract,  (which  con- 
sists of  the  treasury  notice,  the  bid  of  the  plaintiffs,  and  the  accept- 
ance thereof  by  the  Secretary,  all  set  forth  in  the  petition.)  they 
'^indicated"  the  depository  at  San  Francisco,  California,  as  the  one 
*  ^  most  convenient' '  for  them,  and  into  which  they  desired  to  make 
their  payments.  They  complain  that  the  Secretary  of  the  Treasury 
refused  his  asseut  to  payment  at  San  Francisco,  and  required  them 
to  pay  at  other  places,  and  this  is  the  breach  of  the  agreement  as* 
signed  by  them  as  the  foundation  of  their  claim.  It  is  further  stated 
in  the  petition  '^that  notwithstanding  this  breach  of  the  contract 
upon  the  part  of  the  Secretary  of  the  Treasury  in  thus  depriving 
them  of  their  right  to  deposit  the  said  sum  of  $3,000,000  of  the  loan 
taken  by  them  at  the  depository  of  the  United  States  in  San  Fran- 
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cifico,  California,  to  their  great  damage,  as  above  stated,  they,  in  fact, 
did  deposit  in  other  depositories  of  the  United  States,  at  the  conve- 
nience of  the  Secretary  of  the  Treasury,  about  $1,890,000,  which 
said  deposit  was  made  at  great  sacrifice  and  much  inconvenience 
to  them."  As  to  the  residue  of  their  bid,  amounting  to  about 
$1,110,000,  the  plaintiffs  state  in  their  petition  that  in  September, 
1859,  they  proposed  to  pay  it  at  San  Francisco;  and  that  the  Secre- 
tary of  the  Treasury  refused  their  offer,  alleging  in  his  letter  of  re- 
Aisal  that  the  15th  of  March  previous,  the  time  for  the  payment  of 
the  money,  having  passed,  he  could  not  recognize  their  right  to  pay 
in  San  Francisco  after  that  day. 

The  petitioners  made  no  further  payments  upon  the  loan,  but  ap- 
plied to  Congress  to  have  the  preliminary  deposit  of  one  per  centum 
on  the  unpaid  part  of  their  bid  refnnded,  which  was  done,  pursuant 
to  an  act  passed  for  that  purpose. 

The  petition  now  claims  damages  as  follows: 

'^1.  The  difference  in  exchange  between  San  Francisco,  California, 
and  New  York,  at  3  per  cent.,  which,  on  $3,000,000,  amounts  to  the 
som  of  $90,000. 

'*  2.  Twenty -four  days'  interest  on  the  sum  of  $3,000,000  while  the 
bills  were  in  transitu,  $10,000. 

'^3.  Loss  on  the  stock  received  by  having  to  make  payments  in  the 
depositories  of  the  United  States  inconvenient  to  petitioners  to  suit 
the  convenience  of  the  Secretary  of  the  Treasury,  about  $41,500.'' 

The  contracts  set  forth  in  the  petition  is  proved,  as  therein  stated.* 

®  Tbe  only  part  of  the  act  of  Coogress  of  June  14,  1858,  which  seems  material  to  the 
questions  raised  in  this  case,  is  the  3d  section,  which  reads  thus: 

**  Sjsc.  3.  And  be  it  furiher  enacted^  That,  before  awarding  said  loan,  the  Secretary  of  the 
Treasury  shall  cause  to  be  inserted  in  two  of  the  public  newspapers  of  the  city  of  Wash- 
ington, and  in  one  or  more  public  newspaper  in  other  cities  of  the  United  States,  public 
notice  that  sealed  proposals  for  such  loan  will  be  received,  until  a  certain  day  to  be 
specified  in  such  notice,  not  less  than  thirty  days  from  its  first  insertion  in  a  Washington 
newspaper ;  and  such  notice  shall  state  the  amount  of  the  loan,  at  what  periods  the  money 
shall  be  paid,  if  by  iustalmcnts,  and  at  what  places.  Ruch  sealed  proposals  shall  h& 
opened,  on  the  day  appointed  in  the  notice,  In  presence  of  such  persons  as  may  choose 
to  attend,  and  the  proposals  decided  on  by  the  Secretary  of  the  Treasury,  who  shall  accept 
the  most  favorable  proposals  offered  by  responsible  holders  for  said  stock.  And  the  said 
Secretary  shall  report  to  Congress,  at  the  commencement  of  the  next  session,  the  amount 
of  money  borrowed  under  this  act,  and  of  whom,  and  on  what  terms  it  shall  have  been 
obtaiued,  with  an  abstract  or  brief  statement  of  all  the  proposals  submitted  for  the  same, 
distinguishing  between  those  accepted  and  those  rejected,  with  a  detailed  statement  of  the 
expense  of  making  such  loans:  Provided,  That  no  stock  shall  be  disposed  of  at  less  than 
its  par  value."— (U.  8  Statutes  at  Large,  p.  365,  vol    11.) 

The  contract  of  the  petitioners  is  contained  in  the  following  Treasury  advertisement,  bid, 
and  letter  of  acceptance. 

PrcfpomU. 

Trbasuby  Dbpartmbnt,  December  17,  1858. 

Sealed  proposals  will  be  received  at  this  department  until  12  o'clock  noon  of  Monday, 
the  24th  of  January  next,  for  ten  millions  of  stock  of  the  United  States,  to  be  issued  under 
the  act  of  14th  June,  1858.  Said  stock  will  be  reimbursable  in  fifteen  years  from  the 
Ist  of  January  next,  and  bear  interest  at  five  per  centum  per  annum,  payable  semi- 
ooniially,  on  the  1st  days  of  January  and  July  of  each  year. 

Ko  bid  will  be  received  below  par,  and  none  for  any  fraction  of  one  thousand  dollan. 
No  bid  will  be  considered  unless  one  per  centum  of  the  amount  is  deposited,  subject  to 
the  order  of  the  Secretary  of  the  Treasury,  with  a  depositary  of  the  United  States,  whose 
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The  treasnry  notice  of  the  17th  of  December,  1858,  contains  this 
provision  :  *  *  The  sums  which  may  be  accepted  from  any  bidder  will 
be  required  to  be  paid  in  the  depository  of  the  United  States  nearest 
to  his  residence,  or  indicated  as  most  convenient  by  him  ;"  and  the 
Secretary's  letter  giving  notice  to  the  plaintiffs  of  the  acceptance  of 
their  bid  states  expressly  that  their  offer  Ws  accepted  under  the 
notice  of  the  17th  ultimo, '^  (December.) — (See  note.) 

This  provision,  then,  entered  into  the  contract  and  formed  an 
important  part  of  its  terms.  The  plaintiffs  insist  that  the  right  was 
thereby  secured  to  them,  to  indicate  the  depository  at  San  Francisco, 
as  the  one  "most  convenient,''  after  the  acceptance  of  their  offer, 
and  that  the  government  was  bound  to  accept  payment  from  them  at 
.that  place. 

It  would  have  been  a  proper  course  of  proceeding  under  the  notice 

certificate  of  the  same  must  aooompany  the  bid.  In  all  cases  the  bid«  must  be  uncon- 
ditional, and  without  reference  to  the  bids  of  others,  and  must  state  the  premium  offered 
therein. 

The  sealed  proposals  should  be  indorsed,  on  the  outside  of  the  envelope,  **Piopoeak 
for  loan  of  1858,"  and  be  addressed  to  the  '*  Secretary  of  the  Treasury,  Washington,  D.  C." 
The  sums  which  may  be  accepted  from  any  bidder  will  be  required  to  be  paid  in  the 
depository  of  the  United  States  nearest  to  his  residence,  or  indicated  as  most  oonrenient 
by  him.  Should  bids  be  accepted  from  parties  not  residing  within  the  United  States,  they 
will  be  required  to  deposit  the  principal  and  premium  with  the  assistant  treasurer  at  Boston, 
New  York,  Philadelphia,  or  New  Orleans. 

Certificates  of  stock  for  sums  of  one  thousand  dollars  each,  payable  to  the  Buocessfol 
bidders  or  bearers,  with  coupons  of  semi-annual  interest  from  the  1st  of  July  next,  also 
payable  to  bearer,  attached  thereto,  will  be  issued  for  the  amount  of  the  accepted  bids 
upon  the  certificates  of  deposit  to  the  credit  of  the  Treasurer  of  the  United  States  with  the 
depositaries  of  the  United  .'-tates.  llie  stock  will,  in  all  cases,  bear  interest  frooa  the  date 
of  such  deposit.  The  interest  from  that  date  to  the  Ist  of  July  next  will  be  paid  to  the 
successful  bidder  or  his  attorney  by  the  depositary  where  the  deposit  was  made 

Successful  bidders  will  be  required  to  deposit  the  principal  and  premium  of  their  accepted 
bids  on  or  before  the  15th  of  March  next.  The  preliminary  deposit  of  one  per  cent,  will 
be  immediately  directed  to  be  returned  to  the  unsuccessftil  bidders. 

HOWELL  COBB, 
Secretary  iff  the  Vrtatunf, 

[Printed  Record,  p.  21.] 

Bankiko  Housb  of  Swbbkt,  Rittbnhouss,  Fakt  &  Co., 

Washington,  D.  C,  January  2i,  1859. 

Sir:  We  propose  to  take  three  million  dollars  ($3,000,000)  of  the  stock  of  the  United 
Stat^  to  be  issued  under  act  of  June  U,  1858,  at  a  premium  of  $2.89,  ($102  89.) 
We  are,  very  respectfully,  your  obedient  servants, 

SWEENY,  RITTENHOUSE.  FANT  &  CO. 
Hon.  Howell  Cobb, 

Secretary  of  the  Treasury.  [Printed  Record,  p.  23.} 

Treasubt  DsPARnoMT,  January  25, 1859. 

Gentlemen:  Tour  offer  of  $3,000,000  at  the  premium  of  2,^  per  cent,  is  accepted 
under  the  notice  of  the  17th  ultimo,  for  the  loan. 

Your  certificate  of  preliminary  deposit  is  sent  to  the  Treasurer,  and  may  be  incloded  in 
your  deposit  of  principal  and  interest  to  complete  the  amount. 

Should  you  regard  it  as  an  advantage  to  receive  with  ttie  certificates  of  stock  coupons  of 
interest  from  the  1st  instant,  they  will  be  so  issued  on  your  depositing  the  amount  of  interest 
from  the  Ist  instant  to  the  date  of  depof^it  of  principal. 

I  am,  sirs, 

HOWELL  COBB, 
Secretary  <^  the  TVeamiry, 
Messrs.  Sweemt,  BirrBRHOVSB,  Faut  &  Co., 

Wathingtan.  [Printed  Record,  p.  25.J 
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for  propoeals,  coapled  with  the  act  of  Congress,  for  the  bidder  to 
have  elected  his  depository  at  the  time  of  making  his  bid,  either  by 
indioating  expressly  his  willingness  to  adopt,  as  the  place  of  pay- 
ment, the  depository  nearest  his  place  of  residence ;  or  by  then  stating 
explicitly  what  other  depository  woald  be  most  convenient  to  him. 
Upon  the  acceptance  of  snch  a  bid,  the  contracts  would  have  been 
complete  and  specific  in  all  material  parts — amount,  time,  place,  and 
terms.  But  the  acceptance  of  a  bid,  silent  as  to  the  place  of  pay- 
ment^ did  not,  in  our  opinion,  determine  the  bidder's  right  of  elec« 
tioD  ;  it  remained  to  be  afterwards  exercised.  There  is  no  sufficient 
reuson  for  treating  such  a  bid  and  acceptance  as  an  'indication"  of 
the  depository  nearest  the  bidder's  place  of  residence,  more  than  of 
any  other  depository;  for  convenience,  not  proximity,  was  to  deter^^ 
mine  the  place,  and  the  choice  was  expressly  referred  to  the  bidder 
himself.  ''Indicated  by  him''  is  the  language  of  the  contract.  A 
bid,  accepted  in  that  form,  would  be,  in  effect,  a  contract  reserving 
to  the  bidder  the  right  to  elect  the  place  of  payment  afterwards,  by 
a  timely  indication  or  notice  to  the  other  party.  Whatever  the 
advantages  to  the  bidder,  or  inconveniences  to  the  government  which 
result  from  such  a  feature  in  the  contract,  they  are  the  legitimate 
fruit  of  its  terms  and  its  form,  and  might  have  been  avoided  by  re- 
quiring the  place  of  payment  to  be  fixed  definitely  before  the  accept* 
ance  of  the  bid.  Nor  was  the  issuing  of  the  notice  in  the  form  made 
use  of,  or  accepting  proposals  under  it,  such  a  total  deviation  from 
the  act  of  Congress  in  respect  of  its  provision  that  the  places  (^  pay^ 
merit  should  be  specified  in  the  advertisement,  as  to  render  the  con- 
tract void  for  want  of  authority. — (See  the  solicitor's  brief,  page  9.) 
That  provision  of  the  law  is  directory^  and  it  was  a  sufiicient  compli- 
ance with  its  terms  to  designate  the  depositories  of  the  United  States, 
and  to  provide  a  mode  of  selection  by  which  the  particular  place  of 
payment  must  in  every  instance  be  chosen  and  ascertained.  Id  cerium 
est^  quod  cerium  reddi  potest 

This  right  of  election,  however,  when  once  exercised  by  the  bidder, 
was  exhausted  ;  he  could  not  make  a  new^  selection  of  the  place  of 
payment  for  each  new  instalment ;  neither  could  he,  without  the  con- 
gent  of  the  other  party,  divide  his  payments  among  several  deposi- 
tories, but  he  was  restricted  by  the  contract  to  the  choice  of  a  single 
depository.  Moreover,  it  was  a  right  he  could  waive,  either  expressly, 
or  by  such  acts  as  would  amount  to  evidence  of  an  intention  to  aban-> 
don  it,  and  when  once  relinquished,  he  could  not  resume  it  after  a 
partial  execution  of  the  contract. 

The  main  question  in  this  case  is  one  of  fact,  and  arises  upon  the 
evidence  offered  to  establish  the  breach  of  the  agreement  charged 
against  the  Secretary  of  the  Treasury  in  the  petition. 

Here  the  plaintiffs  have  the  burden  of  proof,  and  it  devolves  on 
them  to  maintain  their  affirmative  allegations  by  satisfactory  evidence. 
They  aver  in  their  petition  that  notice  was  given  to  the  Secretary 
of  the  Treasury  of  their  election  to  make  their  payments  at  San  Fran- 
cisco, four  several  times :  Ist,  by  a  verbal  notice  soon  after  the 
closing  of  the  contract ;  2d,  by  a  letter  dated  January  29,  1859,  and 
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set  forth  in  the  petition;  3d,  by  a  request  from  the  Secretary  of  War, 
Mr.  Floyd,  on  their  behalf;  4th,  by  a  letter  dated  September  26. 
1859,  and  made  a  part  of  the  petition*— (See  petition,  printed  Record. 
pa^s  3  to  7  inclusive.) 

The  first  of  these  specifications  is  supported  by  no  other  evidence 
than  the  statement  of  the  petitioners  themselves,  which  is  not  snffi- 
oient.  The  second  rests  upon  a  letter  of  the  plaintiffs  and  the  Sec- 
retary's  answer;  the  third  upon  the  deposition  of  Mr.  Floyd;  the 
fourth  upon  another  letter  of  the  plaintiffs  and  the  answer  thereto. 

The  proposal  contained  in  the  letter  of  the  petitioners  of  the  29th 
of  January,  1859,  (relied  on  to  support  the  second  specification  of 
notice,)  is  not  either  in  terras  or  in  effect  such  an  offer  of  performance 
of  their  part  of  the  contract  as  to  charge  the  government,  on  the 
Secretary's  rejecting  that  proposal^  with  the  consequences  of  a 
breach.* 

It  is  not  an  unqualified  election  of  the  depository  at  San  Francisco 
as  the  one  **mo8t  convenient''  for  the  plaintiffs.  Nor  does  it  at  all 
come  up  to  the  requirements  of  the  contract,  considered  as  an  elec- 
tion. It  is  but  a  conditional  offer  to  pay  an  indefinite  '^portion'' 
of  the  $3,000,000  at  San  Francisco.  By  the  contract  the  right  of 
•election  was  single  and  indivisible.  An  unconditional  offer  to  par 
the  whole  sum  at  one  depository  could  alone  have  constituted  an 
offer  of  performance  in  the  full  sense  of  the  contract. 

The  proposal,  or  rather  request  of  the  plaintiffs,  is  contained  io 
the  second  clause  of  their  letter  in  these  words:  **  We  respectfnllr 
ask  your  authority  to  deposit  the  money,  or  a  portion  of  it,  at  that 
point,  should  the  government  require  funds  there."  This  requei^t 
is  contingent  upon  the  event  that  the  government  ^  ^  should  require 
funds  there,"  a  matter  coneerning  whigh  the  Secretary  was  certainly 
the  proper  person  to  decide;  and  accordingly  the  first  clause  in  the 

o  The  letter  and  the  answer  of  the  Secretary  are  to  be  found  at  page  25  of  the  printed 
Record,  and  are  as  follows: 

Bankimo  Hoitsb  op  Swkkny,  RriTBNHOUSB,  Fast  &  Co , 

TTostoi^fofi,  D  a,  Jmmry  29,  1859. 

Sib:  It  may  suit  the  convenience  of  the  government  as  well  as  our  ownweruireto 
-deposit  at  San  Francisco,  California,  a  portion  of  the  money  for  the  portion  of  the  leoo^ 
loan  taken  liy  us. 

We  respectfully  ask  your  authority  to  deposit  the  money,  or  a  portion  of  it,  at  that 
point  should  the  government  require  funds  there. 

We  are,  very  respectfully,  your  obedient  servants, 

SWEENY.  RITTENHOUSE,  FANT  &  CO. 

Hon.  Howell  Cobb,  Secrdary  of  the  Tftanwy. 

T&BASURT  DxPABTiuarr,  January  29. 1B59. 
Gknti^mbn:  In  reply  to  your  inquiry  of  this  date,  I  beg  to  state  that  the  depwtmeot 
^oes  not  require  fuuds  to  be  deposited  with  the  asastant  treasurer  at  San  Francisco  on 
account  of  the  loan,  and  of  course  cannot  give  the  authority  requested  in  your  kitei. 
Very  respectfully,  your  obedient  servant, 


Messrs  Swbexy,  Rittbnhousb,  Fant  &  Co. ,  Watkmgion, 


HOWELL  COBB, 
Seentary  <^  tin  jy*i^' 
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letter  clearly  refers  the  offer  to  the  **  convenience''  of  the  govem- 
ment,  tbos:  ^*It  may  suit  the  conveDience  of  the  government  as 
VFell  as  our  own  were  we  to  deposit  at  San  Francisco,  California,  a 
portion  of  the  money  for  a  portion  of  the  recent  loan  taken  by  as." 
Considered  in  all  its  terms,  this  letter  evinces  a  purpose  to  consult 
the  judgment  of  the  Secretary  of  the  Treasury  as  to  the  place  of  pay* 
ment  rather  than  to  indicate  a  place  of  payment  under  the  contract 
with  sole  reference  to  the  convenience  of  the  petitioners,  and  in  the 
exercise  of  their  absolute  right  to  make  the  selection.  The  answer 
of  the  Secretary  simply  declines  to  accede  to  the  request  made,  and 
and  goes  no  further. 

This  application  of  the  plaintiffs  seems  to  me  to  be  addressed  to 
the  courtesy  and  favor  of  the  head  of  the  Treasury  Department  only, 
not  to  his  obligations  under  the  contract.  It  was  so  regarded  by  the 
parties  at  the  time.  This  is  evinced  by  the  letters  themselves,  the 
action  of  the  parties,  the  express  declaration  of  the  Secretary  of  the 
Treasury  in  his  communication  to  this  court,  and  the  letter  of  the 
plaintiffs  of  the  26th  of  September,  1859. — (Printed  Record,  pages 
15  and  28.) 

The  second  specification  of  notice,  then,  is  not  supported  by  suffix 
cient  evidence. 

The  third  specification,  being  the  notice  alleged  to  have  been 
transmitted  by  the  agency  of  Mr.  Floyd,  the  Secretary  of  War,  takes 
its  character,  to  some  extent,  from  the  preceding  one.  Indeed,  it 
seems  to  have  been  but  a  continuation  of  the  same  application.  The 
'* conversation''  which  Mr.  Floyd  had  with  the  Secretary  of  the 
Treasury  took  place  "early  in  February,''  only  a  few  days  after  the 
date  of  the  petitioners'  letter  of  January  29,  1859.  In  their  letter 
of  September  26,  1869,  the  plaintiffs  say:  '*0n  the  7th  of  February 
we  again  urged  this  desire,  through  the  Secretary  of  War,  but  this 
offer  was  not  accepted." — (Printed  Record,  p.  7.) 

Mr.  Floyd  testifies  as  follows: 

*  *  I  had  a  conversation  with  Mr.  Cobb,  Secretary  of  the  Treasury, 
early  in  February,  1859,  as  well  as  I  can  now  remember,  at  the  re- 
quest of  Mr.  Fant,  a  member  of  the  firm  of  Messrs.  Sweeny,  Ritten- 
bouse,  Fant  &  Co.,  bankers.  I  informed  Mr.  Cobb,  at  the  request 
of  that  firm,  of  their  desire  to  make  deposits  in  San  Francisco,  in 
payment  of  their  purchase  of  United  States  bonds.  I  understood 
Mr.  Cobb  to  say,  in  reply,  that  he  did  not  feel  authorized  to  grant 
this  request  of  Messrs.  Sweeny,  Rittenhouse,  Fant  &  Co.,  for  the 
reason,  mainly,  as  well  as  I  remember,  that  he  had  already  entered 
into  an  engagement  with  other  parties  to  transfer  to  the  Pacific  coast 
such  funds  as  the  Treasury  Department  needed  there." — (Printed 
Record,  p.  75.) 

Did  Mr.  Floyd  communicate  a  business  notice  to  the  Secretary  of 
the  Treasury  for  Sweeny,  Rittenhouse,  Fant  &  Co.,  of  their  choice, 
standing  upon  their  rights,  under  the  contract,  of  the  depository  at 
San  Francisco,  as  the  one  **mo8t  convenient"  to  them,  or  was  the 
conversation  which  he  relates  a  friendly  intervention  on  his  part  to 
influence  the  Secretary  of  the  Treasury  to  grant  an  application  ad- 
dressed to  his  favor  and  the  convenience  of  the  government? 
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His  high  position  and  employments,  as  a  member  of  the  govern- 
ment and  a  colleague  of  Mr.  Cobb  in  the  cabinet,  are  favorable  to 
the  latter  view,  and  militate  against  the  former.  His  evidence  also 
tends  to  the  same  conclusion.  He  communicated  to  Mr.  Cobb  the 
'^desire"  of  the  plaintiffs  to  make  their  deposits  in  San  Francisco, 
and  the  petition  of  the  claimants  shows  that  his  communication  was 
predicated  on  their  belief  that  the  government  wottJd  require  funds 
im,  Gcdifomia^  not  on  their  right  of  election  under  the  contract.*— 
(Printed  Record,  p.  4.) 

From  the  reason  assigned  by  the  Secretary  of  the  Treasur}"  for  not 
acceding  to  the  **request"  of  the  petitioners,  viz:  **that  he  had 
already  entered  into  an  engagement  with  other  parties  to  transfer  to 
the  Pacific  coast  such  funds  as  the  Treasury  Department  needed 
there/'  it  appears  that  a  claim  of  right  on  the  part  of  the  petitioners 
to  designate  San  Francisco  as  their  place  of  payment  was  not  in  his 
mind,  nor  under  consideration  in  the  conversation.  So,  there  is  a 
failure  of  proof  as  to  the  third  specification  of  notice. 

It  is  to  be  observed  that  the  receipt  of  money  by  the  Secretary 
was  not  contemplated  by  the  contract,  but  certificates  of  payment  to 
depositaries  were  to  be  presented  to  him  before  the  stock  which  he 
was  to  issue  could  be  demanded.  As  to  him,  therefore,  the  question 
of  a  tender  could  only  properly  arise  upon  his  refusal  to  accept  such 
certificates  of  payment :  and  his  rejection  of  an  offer  to  pay  money 
at  San  Francisco,  made  directly  to  him,  could  only  be  a  legal  excuse 
from  performance  of  the  contract  b}"  the  plaintiffs,  on  the  ground  that 
the  Secretary's  previous  **authority"  was  requisite  to  secure  accept- 
ance of  the  money  by  the  depositaries  ;  or  because  it  might  be  deemed 
proper  to  construe  the  agreement  so  that  notice  in  advance  from  the 
Secretary,  that  he  would  not  recognize  a  payment  at  San  Francisco, 
would  relieve  the  other  party  from  the  necessity  of  proceeding 
further. 

^  Extract  from  the  petition  :— • 

That  your  petitioners,  ascertaining,  early  in  the  month  of  February,  1S59,  to  wit :  on 
the  7th  day  of  February,  1859,  that  funds  for  diBbursement,  npon  the  part  of  the  United 
States,  on  the  Pacitic  coast,  were  required  by  the  War  Department,  to  a  large  amount,  to 
wit :  to  the  sum  of  one  and  a  half  millions  of  dollars,  again,  on  the  day  last  aforesaid,  in 
the  year  last  aforesaid,  through  the  Hon.  Jehu  B.  Floyd,  Secretary  of  War,  requested  of 
the  Secretary  of  the  lYeasury  for  authority  to  make  deposits  in  the  depository  of  the  United 
States  at  San  Francisco,  California,  on  account  of  United  States  bonds,  and  the  request  was 
again  refused  by  the  said  Secretary  of  the  IVeasury,  as  will  appear  by  the  letter  of  the  said 
John  B.  Floyd,  Secretary  of  War,  under  date  of  November  30,  1869,  in  the  words  and 
figures  following,  to  wit : 

War  Depabtvint,  Nooenbtr  30,  1869. 

Gestlembn  :  In  answer  to  your  inquiry  as  to  the  reasons  assigned  by  the  Secretary  of  the 
Treasuiy  to  me  for  not  acceding  1 1  your  request  to  make  your  deposits  in  San  Francisco,  in 
payment  of  your  purchase  of  United  ^)tate8  bonds,  I  have  to  say  : 

Mr.  Cobb  btat«d  to  me,  as  well  as  I  remember,  early  in  last  February,  that,  with  every 
disposition  to  oblige  you,  he  did  not  feel  authorized  to  grant  the  request,  because  he  had 
already  made  an  engagement  with  other  parties  to  transfer  to  the  Pacific  coast  such  funds 
as  his  department  needed  there. 

Very  resptfCtfuUy,  your  obedient  servant, 

JNO.  B.  FLOYD. 
Messrs.  Swbent,  Rittekhousk,  Fant  &  Co., 

WathmgUm, 
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The  fourth  specification  of  notice  is  proved  by  the  letter  of  the 
^plaintiffs  of  September  26,  1859.  That  letter  states  the  amount  then 
•  due  from  the  petitioners  at  $1,070,000,  and  claims  the  right  to  indi- 
'Cate  San  Francisco  as  the  place  of  payment. — (Printed  Record,  p.  30.) 

The  Secretary  of  the  Treasury,  in  reply,  denies  the  right  of  the 
} petitioners  to  select  San  Francisco  as  the  place  of  payment  ofter  the 
'\5th  (f  Marchy  the  day  fixed  in  the  contract  for  completing  the  deposits, 
-and  declines  to  accept  the  money  if  the  plaintiffs  insisted  upon  pay- 
iment  there. — (Printed  Record,  p.  34.) 

This  application  of  the  petitioners  came  too  late.     They  insist  that 
time  was  not  of  the  essence  of  the  contract,  and  that  they  were  not 
llimited  to  the  15th  of  March. 

This  contract  being  for  a  public  loan  for  the  use  of  goveroment, 
time  was  certainly  material,  and  in  a  court  of  law  the  parties  must  be 
(held  strictly  to  it.  Besides,  when  the  letter  of  September  26,  1859, 
n¥a6  written,  the  plantiffs  bad  already  paid  over  a  million  of  dollars, 
and  in  one  instance,  at  least,  the  depository  was  of  their  own  selec- 
i^ion.  On  the  27th  of  August,  at  their  own  request,  permission  was 
granted  them  to  pay  $100,000  into  the  public  depository  at  Mobile. — 
•(Printed  Record,  p.  40.)  The  preliminary  deposit  of  $30,000,  which 
accompanied  their  bid,  was  not  made  at  San  Francisco ;  and  if  not 
in  itself  a  designation  of  the  place  of  payment,  was  no  slight  evidence 
of  the  place  most  convenient  for  them. 

The  right  of  selection,  once  exercised,  was  exhausted,  or  once 
waived,  could  not  be  resumed  at  pleasure. 

The  evidence  adduced  to  prove  an  offer  of  performance  by  the 
petitioners  of  the  contract  on  their  part  is  insufficient,  and  for  that 
reason  their  whole  case  must  fail.  It  is  not  necessary  to  go  into  the 
<|ue8tion  of  damages. 

It  is  the  opinion  of  the  court  that  the  petitioners  are  not  entitled 
to  relief. 

Gaset,  J.,  did  not  sit  in  this  cause. 

Rep.  C.  C.  287 9 


e 
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2d  Session.      J  (     No.  288. 


WILLIAM  CLARK. 


Jaxcabt  24,  1862. — Reported  from  the  Court  of  Claims,  committed  to  a  Committee  of  the 
Whole  Hoiue,  made  the  order  of  the  day  for  to-morrow,  and  ordered  to  be  printed. 


The  Court  of  Claiks  made  the  following 

REPORT. 

To  the  honordble  the  Senate  and  House  of  Representaiives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

WILLIAM  CLARK  vs.  THE  UNITED  STATES. 

1.  The  petitions  of  the  claimant  to  the  Court  of  Claims  and  to 
Congress. 

2.  Original  documentary  evidence  in  behalf  of  claimant  transmitted 
to  the  House  of  Representatives;  a  printed  copy  transmitted  to  the 
Senate. 

3.  Certified  copies  of  papers  from  the  Navy  Department  transmitted 
to  the  House*  of  Representatives. 

4.  Claimant's  brief. 

5.  Solicitor's  and  deputy  solicitor's  briefs. 

6.  Opinion  of  Judge  Hughes,  allowing  claimant  $10,684  21. 

7.  Judge  Scarburg's  opinion,  allowing  claimant  $4,094  90. 

8.  Judge  Loring's  opinion,  adverse  to  the  claim. 

9.  Motion  for  a  rehearing  by  claimant  allowed. 

10.  Judge  Loring's  opinion  on  rehearing,  adverse  to  the  claim. 

11.  Judge  Hughes's  opinion  on  rehearing,  adhering  to  his  former 
opinion. 

12.  Judge  Ca8ey'sopiniononrehearing,allowingclaimant$3,480  66. 

13.  Motion  to  stay  proceedings  for  the  disloyalty  of  the  claimant. 

14.  Claimant's  brief  on  the  motion. 

15.  Solicitor's  brief  on  the  motion. 

16.  Opinion  of  the  court,  by  Judge  Loring,  overruling  the  motion. 

17.  Opinion  of  Judge  Hughes,  denying  the  motion  on  different 
grounds. 
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As  the  judges  differ  as  to  the  amount  to  be  allowed,  no  bill  is  re- 
ported. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 

P        -,  seal  of  said  court,  at  Washington,  this  20th  day  of  January, 
LL.S.J  ^   jj    jgg2 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


To  the  honoraUe  Court  of  Claims  of  the  United  States,  sitting  in  Wash- 

ington,  D»  C: 

Your  petitioner,  William  Clark,  of  Memphis,  Tennessee,  respect- 
fully represents  that  on  the  30th  day  of  June,  1846,  he  contracted 
with  the  United  States,  through  the  navy  agent  at  Memphis,  for  the 
delivery  of  materials  and  the  making  of  221,000  yards  of  embank- 
ment, upon  the  terms  and  conditions  stated  in  the  written  contract, 
of  which  a  copy  is  hereunto  appended,  and  to  which  reference  is  made 
for  the  true  stipulations  thereof. 

Your  petitioner  alleges  that  he  faithfully  prosecuted  the  said  work 
until  he  had  delivered  materials  sufficient  to  make  at  least  220,000 
yards  of  embankment;  but  such  was  the  ruinous  construction  placed 
upon  the  contract  by  the  officers  at  the  navy  yard,  so  great  the  em- 
barrassments thrown  in  his  way,  and  so  unfair  and  unreasonable  the 
mode  of  measurement  adopted,  that  he  was  forced  to  abandon  his 
contract  to  avoid  the  ruin  in  which  its  continuance  would  have  in- 
volved him. 

That  provision  of  the  contract  which  stipulates  for  the  payment  of 
ninety  per  centum  ** within  thirty  days  after  the  bills,  duly  authenti- 
cated, shall  have  been  presented,"  was  made  in  view  of  the  custom 
universally  adopted  of  paying  such  bills  monthly.  This  course  was 
pursued  in  this  case;  monthly  measurements  were  made,*and  the  bills 
paid  accordingly.  But  while  the  petitioner  insisted  that  each  month  s 
work  should  be  separately  measured,  and  paid  for  as  so  much  em- 
bankment completed  and  received,  the  engineer  and  officers  of  the 
yard  insisted  upon  measuring  the  whole  work  at  the  end  of  each 
successive  month,  deducting  the  amount  previously  paid  for,  thus 
making  the  contractor  responsible  for  all  the  casualties,  waste,  shrink- 
age, and  washing  away  by  the  waters  of  the  river.  This  mode  of 
estimate  was  unjust  and  oppressive  in  its  operation  upon  the  con- 
tractor. He  maintains  that,  according  to  the  true  intent  and  meaning 
of  the  contract,  each  month's  work  was  so  much  embankment  com- 
pleted, and  ought  to  have  been  measured,  received,  and  paid  for  as 
such,  and  that  all  waste  or  shrinkage  or  caving  afterwards  was  the 
loss  of  the  government  and  not  of  the  contractor. 

But  still  further  to  oppress  the  contractor,  the  officers  of  the  gov- 
ernment actually  occupied  the  embankment  made,  and,  in  their  view, 
still  unfinished,  for  the  erection  of  buildings  and  for  the  hanliog  of 
heavy  materials,  the  effect  of  which  was  to  produce  an  immense  re- 
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duction  in  the  apparent  amount  of  work  done,  as  shown  by  the  testi- 
mony of  credible  witnesses. 

In  addition  to  these  sources  of  loss  unjustly  thrown  upon  the  con- 
tractor, it  is  well  established  that  the  foundation  on  which  the  em- 
bankment was  made,  being  somewhat  of  the  nature  of  quicksand, 
actually  sunk  for  some  distance  before  it  became  solid.  But  no  allow- 
ance was  made  for  the  additional  embankment  required  from  this 
cause. 

Lastly,  your  petitioner  was  required  to  throw  the  earth  of  which 
his  embankment  was  made  sometimes  into  the  water,  and  at  other 
times  ev.en  into  the  current.  This  contract  required  him  to  act  under 
the  direction  of  the  engineer,  and  he  had  no  alternative  but  to  obey. 
Yet  your  petitioner  insists  now,  as  he  did  then,  that  these  orders 
were  improvident  and  unwise,  and  could  not  have  been  anticipated 
by  the  contractor.  He  believes  they  were  inconsistent  with  the 
spirit  of  the  contract,  and  unjust  and  oppressive  to  him,  especially 
as  the  work  might  have  been  done  so  as  to  avoid  this  difficulty. 

Your  petitioner  insists  that,  upon  a  fair  estimate  of  the  work  done 
by  him,  according  to  the  contract,  he  was  entitled  to  the  sum  of 
$39,663  56;  but,  according  to  the  measurements  and  estimates  of  the 
department,  he  was  allowed  only  $23, 204  44,  which  was  subsequently 
increased,  by^other  small  allowances,  to  the  sum  of  $26,423  34,  leav- 
ing a  balance  still  due  him  of  more  than  $13,000. 

Upon  this  statement  of  facts,  after  having  in  vain  applied  to  the 
department  for  redress,  your  petitioner  was  compelled  to  present  his 
claim  to  Congress.  On  the  17th  July,  1854,  .the  Naval  Committee  of 
the  Senate  made  a  favorable  report,  and  on  the  9th  of  February, 
1855,  the  bill  for  the  relief  of  your  petitioner  was  passed,  and  sent  to 
the  House  of  Representatives  for  its  concurrence.  This  bill  not  hav- 
ing been  acted  upon  at  the  close  of  the  late  session,  was  referred, 
with  all  the  papers,  to  this  court  for  its  examination  and  decision. 
Your  petitioner  refers  to  his  papers  presented  to  the  Senate  for  a 
more  minute  and  particular  statement  of  his  claim  and  of  the  proof 
upon  which  it  rests.  He  insists  that  the  principle  adopted  in  the 
said  Senate  bill,  to  wit:  '*that  he  be  allowed  the  contract  price  of 
eighteen  cents  per  cubic  yard  for  all  the  materials  delivered  by  him," 
is  the  true  principle  involved  in  said  contract,  and  he  prays  that  it 
may  be  adopted  by  this  court,  and  that  his  demand,  settled  upon  this 
basis,  may  be  reported  for  payment. 

Your  petitioner  further  states  that  he  is  the  sole  owner  of  the  claim 
aforesaid,  not  having  sold  or  assigned  it  in  whole  or  in  part  to  any 
other  person. 

BROWN,  STANTON,  &  WALKER, 

Attorneys/or  tJie  Fetitioner. 
WILLIAM  CLARK,  Petitioner. 

United  States  op  America,  Southern  District  of  New  York^  ss: 

On  this  fourth  day  of  August,  one  thousand  eight  hundred  and  fifty- 
five,  personally  appeared  before  me,  in  the  city  of  New  York,  Wil- 
liam Clark,  the  above-named  petitioner,  who,  being  duly  sworn,  says 
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that  the  above  petition  by  him   signed  is  true  to  the  best  of  his 
knowledge,  information,  and  belief. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  the  day 
and  year  last  above  written. 

[L.  s.]  GEO.  W.  MORELL, 

U.  8.  Commissioner  Southern  District  of  New  York. 

United  States  op  America,  Southern  District  of  New  York,  ss: 

I,  John  W.  Nelson,  clerk  of  the  circuit  court  of  the  United  States 
of  America  for  the  southern  district  of  New  York,  second  circuit,  do 
hereby  certify  that  I  am  well  acquainted  with  the  handwriting  of  Geo. 
W.  Morell,  whose  name  is  subscribed  to  the  annexed  certificate,  and 
that  the  signature  to  the  same  is  in  his  proper  handwriting.  And  I 
do  further  certify  that  he  was  at  the  time  of  signing  the  same  a 
United  States  commissioner,  duly  appointed  by  the  circuit  court  of 
the  United  States  of  America  for  the  southern  district  of  New  York, 
second  circuit. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name,  and 
affixed  the  seal  of  the  said  circuit  court,  this  eighth  day  of  August, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-five, 
and  of  the  independence  of  these  United  States  the  eightieth. 

[L.  s.]  JOHN  W.  NELSON,  Clerk. 


MEMORIAL  OF  WILLIAM  CLARK. 

To  the  Jionorahle  the  Congress  of  the  United  States: 

Your  memorialist,  a  citizen  of  the  State  of  Tennessee,  respectfully 
represents  to  your  honorable  bodies  that  on  June  30,  1846,  he  en- 
tered into  a  contract  with  a  certain  Colonel  Joseph  S.  Watkins,  navy 
agent  at  the  Memphis  navy  yard,  for  the  delivery  of  materials  in 
embankment  in  said  navy  yard,  at  a  stipulated  price  per  cubic  yard. 

It  was  well  known  to  the  ofiicers  of  the  government,  and  notoriously 
so  to  every  person  at  all  acquainted  with  the  locality,  that  embank- 
ment could  not  be  made  in  said  yard  without  suflFering  great  damage 
and  waste  from  numerous  causes,  but  especially  from  the  frequent 
overflows  of  the  Mississippi  and  Wolf  rivers;  yet  the  advertisement 
of  the  government  inviting  proposals  for  the  material,  and  the  deliv- 
ery thereof  in  embankment,  did  not  stipulate  nor  intimate  that  it 
should  be  at  the  risk  of  the  contractor;  and  therefore  your  memorial- 
ist bid  for  the  job  at  less  than  half  the  price  he  would  have  done  if 
he  had  expected  to  insure  it  against  loss.  The  language  of  it  does 
not  justify  such  a  construction.     (It  is  herewith,  numbered  1.) 

Your  memorialist's  bid  was  accepted,  and  a  contract  was  entered 
into  in  accordance  with  the  advertisement  and  bid,  by  which  the 
government  engaged  to  pay  him  eighteen  cents  for  each  cubic  yard 
of  embankment  made,  stipulating  that  ten  per  centum  be  withheld 
from  the  amount  of  all  payments  until  the  close  of  the  contract:  ^'arul 
ninety  per  centum  of  the  amounts  of  aU  deliveries  made  toiU  he  paid  by  the 
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said  navy  agent  within  thirty  days  c^ler  bills  duly  authenticated  shall  have 
been  presented  to  him.'^ — (See  Nos.  2,  8,  and  9.) 

Your  memorialist  went  on  in  good  faith,  and  delivered  the  amount 
required  of  him  within  the  time  stipulated. — (See  No.  10,  where  he 
was  **  confined  to  a  limit  requiring  80,000  cubic  yards  instead  of 
221,000,  as  called  for  in  his  contract;"  and  see  No.  7,  list  of  monthly 
bills,  where  it  is  acknowledged  the  contractor  had  delivered  95,214 
yards,  being  15, 214  more  than  he  was  required  to  do  in  that  time.)  He 
complied  with  every  order  given  him  in  relation  to  the  work. — (See 
No.  11,  answer  to  3d  interrogatory;  also  No.  13,  entire,  and  other 
depositions.)  Thus  your  memorialist  fulfilled  his  contract  to  the 
letter. 

But  how  was  it  Qomplied  with  on  the  part  of  government?  The 
engineer  adopted  the  rule  of  measuring  as  explained  by  him  in  No. 
7,  and  ofilers,  in  the  same  number,  as  an  apology  for  it,  that  *  Ht  was 
not  pra^cticoMe,  from  the  manner  in  which  th3  work  was  done,  to  measure 
each  month's  work  separate  from  the  rest,"  leaving  it  inferrible  that  he 
would  have  done  so  if  it  had  been  practicable. 

Your  memorialist  would  respectfully  ask  your  honorable  bodies  if 
a  decent  regard  for  common  justice  will  tolerate  his  ruin,  because 
the  officers  of  the  government  directed  the  work  to  be  done  in  such 
a  manner  that  the  amount  of  his  labor  and  his  materials  could  not  be 
ascertained  by  the  engineer  ?  That  the  amount  could  not  be  ascer- 
tained by  that  peculiar  mode  of  engineering  is  proven  by  an  expe- 
rienced and  scientific  gentleman,  E.  S.  Tod,  esq.,  who  is  well  known 
to  some  of  your  honorable  bodies. — (See  No.  12,  his  answers  to  the 
17th,  18th,  19th,  and  20th  interrogatories.)  Still  it  was  persisted  in, 
against  the  repeated  remonstrances  of  both  parties  to  the  contract, 
(see  No.  8,  second  paragraph;  also  see  No.  11,  answer  to  18th  inter- 
rogatory,) until  sixteen  estimates  had  been  made,  (see  list  of  month- 
ly bills  in  No.  7,)  by  which  it  is  apparent  that  the  embankment 
made  in  July,  1846,  and  received  by  the  government,  and  for  which 
a  bill  had  been  properly  authenticated  on  the  1st  of  August,  1846, 
was  remeasu^d  at  fifteen  different  periods  up  to  the  last  of  Marcli, 
1848;  and  all  the  losses  by  wear,  natural  shrinkage,  rains,  overflows, 
Ac,  during  the  intervals  between  the  dates  of  the  several  remeasure- 
ments,  were,  at  each  remeasurement,  deducted  out  of  the  contractor's 
subsequent  work;  and  so  it  was  with  the  work  of  each  and  every 
month  after  July,  1846,  until  the  last  of  March,  1848. 

Your  memorialist  did  not  contract  thus  with  the  navy  agent — to 
risk  the  embankment  against  losses.  He  contracted  to  furnish  the 
material,  and  place  it  in  embankment  at  places  and  in  manner  desig- 
nated; and  the  government  bound  itself  to  pay  for  all  deliveries  of 
material  made  at  places  and  in  manner  designated,  on  monthly  bills 
properly  authenticated.  But  in  this  case  it  is  averred  by  the  officers 
of  the  government  themselves,  sustained  by  the  oaths  of  respectable 
citizens,  that  true  bills  of  all  deliveries  mxuie  were  not  made  by  the 
engineer,  and,  as  a  consequence,  could  not  be  authenticated.  Does 
it  follow,  then,  that  the  contractor  must  labor  for  nought,  or,  by  aban- 
doning his  engagements,  subject  his  bondmen  to  damages  7    Rather 
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than  do  this  he  sacrificed  his  means  in  fulfilling  his  engagements,  and 
now  confidently  appeals  to  you  for  that  equitable  relief  which  he  could 
not  obtain  under  the  strict*  rules  governing  the  executive  depart- 
ments. 

Your  memorialist  in  1848  applied  to  the  Navy  Department  for  re- 
dress, but  not  having  been  able  to  obtain  all  the  testimony  necessary 
to  a  complete  proof  of  his  claim  before  the  then  existing  administra- 
tion passed  out  of  oflSce,  he  renewed  his  claim  to  the  present  one, 
(see  No.  21  and  its  accompanying  vouchers,  as  per  catalogue  annexed 
thereto,)  and  was  met  by  the  objection  that  it  was  a  settled  and  ad- 
justed account  under  a  previous  administration,  and  could  not  be  re- 
examined, (see  No.  23;)  but  in  view  of  the  equity  of  the  claim,  under 
the  circumstances,  and  as  a  sort  of  compromise,  the  Bureau  of  Yards 
and  Docks  recommended  to  the  head  of  the  department  an  allowance 
of  upwards  of  $4,000.— (See  No.  24.) 

To  the  objection  of  the  department  that  it  was  a  settled  and  adjusted 
account  your  memorialist  demurred,  (see  No.  25,)  and  offered  in  evi- 
dence the  settlement  itself,  where  this  claim  was  expressly  reserved 
and  left  open. — (See  No.  26.)  The  department  then  set  forth  new 
grounds  for  not  allowing  the  claim,  (see  No.  27,)  from  which  your 
memorialist  respectfully  dissents — 1st,  because  the  settlement  in  1848 
was  not  a  finality  in  fact;  2d,  because  its  construction  of  the  contract 
is  a  forced  one,  not  in  accordance  with  the  language  used  in  it,  nor 
with  the  intention  of  either  of  the  contracting  parties,  (see  Nos.  8 
and  9;)  and  lastly,  because  the  engineer  himself,  (No.  7,)  the  navy 
agent,  (No.  8,)  the  assistant  engineer,  (No.  11,)  the  city  engineer, 
(No.  12,)  and  others,  all  prove  that  the  engineer  did  not  give  bUIs  /or 
all  material  deUvei^ed  nor  for  all  embankment  made. 

Your  memorialist,  therefore,  in  order  that  both  parties  may  be  fully 
heard  before  you,  called  upon  the  department  for  official  copies  of  all 
the  papers,  vouchers,  and  correspondence  touching  the  case,  (see  No. 
28,)  and  now  submits  them  herewith,  entire,  as  per  catalogue  an- 
nexed. 

Inasmuch,  therefore,  as  the  officers  of  the  govemme»t  did  not^  nor 
could  not^  by  the  mode  of  measurement  adopted  by  them,  ascertain  the 
amount  of  work  done  by  your  memorialist  under  his  contract,  he  prays 
your  honorable  bodies  that  he  may  be  allowed  the  same  price  paid  to 
other  contractors,  whose  work  was  measured  by  the  same  rule,  and 
who  bid  and  contracted  for  it  with  notice  from  the  government  that 
it  would  be  measured  by  that  rule. — (See  Nos.  3  and  4.)  Otherwise, 
tie  prays  that  the  account  herewith,  (No.  20,)  may  be  amended  by  the 
addition  of  $1,645  91,  for  short  charge  of  the  average  number  of  work- 
ing days  per  month,  (see  No.  29,  obtained  since  the  account  was 
made  out,)  not  having  been  able  to  procure  official  evidence  of  the 
fact,  as  will  be  seen  by  No.  30;  and  would  respectfully  add  thereto  a 
claim  for  damages  sustained  by  him  in  consequence  of  the  violation  of 
his  contract  by  the  officers  of  the  United  States,  and  that  your  honor- 
able bodies  will  order  payment  thereof. 

And  your  memorialist  will  ever  pray,  &c. 

WILLIAM  CLARK. 

Washington,  D.  C,  April  26,  1852. 
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CaJtaXogm  (^papers  accompanying  the  memorial  of  William  Clark  to  the 

Congress  of  the  United  States,  April  26,  1852. 

1.  Advertisement  for  proposals 

2.  Contract — Clark  &  Watkins 

3.  Advertisement  for  proposals 

4.  Contract — Saffarrans  &  Smith 

5.  Report — Col.  Warford  to  Capt.  Pendergrast-  • 

6.  Report — Capt.  Pendergrast  to  Bureau  of  Yards 

and  Docks 

7.  Letter— Col.  Warford  to  Clark .  •   

8.  Letter — Col.  Watkins  to   Clark 

9.  Certificate — Col.  Watkins  as  to  contract 

10.  Letter — Col.  Morison  to  Clark 

11.  Deposition — Col.  Morison 

12.  Deposition — Engineer  Tod 

13.  Deposition — ^Thomas  E.  Rorex 

14.  Deposition — William  Maher  1st 

15.  Deposition — Maher  &  Listen 

16.  Deposition — H.  W.  Scale 

17.  Deposition — Hogan,  Maher,  Carroll,  and  others, 

18.  Deposition — W.   0.  Lofland 

19.  Certificate — Mayor  and  Aldermen  of  Memphis 

20.  Account — United  States  with  Wm.  Clark  to  •  • 

21.  Letter — W.  Clark  to  Secretary  of  the  Navy.  • 

22.  Letter — W.  Clark  to  Secretary  of  the  Navy.. 

23.  Letter — Secretary  of  the  Navy  to  W.  Clark  •  - 

24.  Report — Bureau  of  Yards  and  Docks  to  Secre- 

tary of  the  Navy 

25.  Letter — W.  Clark  to  Secretary  of  the  Navy . . 

26.  Account— United  States  with  W.  Clark  for  10 

per  cent,   retained 

27.  Letter — Secretary  of  the  Navy  to  W.  Clark  • . 

28.  Letter — W.  Clark  to  Secretary  of  the  Navy  •  • .  • 

29.  Deposition — 0.  H.  Lide 

30.  Letter — Bureau  of  Yards  and  Docks  to  W,  Clark, 
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No.  1. 


Notice  to  contractors. 

Bureau  op  Yards  and  Docks,  July  21,  1845, 

Sealed  proposals,  indorsed  ** Memphis  Navy  Yard,''  ^vill  be  re- 
ceived at  this  office  until  3  o'clock  p.  m.  of  the  20th  August  next,  for 
furnishing  and  delivering  materials,  and  for  executing  work  at  the 
navy  yard,  Memphis,  Tennessee,  as  follows : 
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For  making  the  necessary  excavation  to  reduce  the  bluff  to  the 
established  grade  of  the  yard,  and  for  grading  Front  or  Chickasaw 
street;  for  furnishing  materials  and  building  about  6,900  perches 
vertical  wall;  for  the  delivery  of  12,300  perches  stone,  sandstone, 
limestone,  or  both;  for  the  necessary  piling  on  the  eastern  side  of 
Wolf  river  to  secure  the  shore;  for  the  delivery  of  272,400  pressed 
brick,  and  544,000  salmon  brick;  for  the  delivery  of  183,500  feet 
(board  measure)  assorted  lumber,  cypress,  white  and  yellow  pine,  for 
roofing  and  inside  work  of  buildings;  for  constructing  the  foundations 
for  nine  buildings  for  various  purposes;  for  making  221,000  cubic 
yards  of  embankment,  and  for  clearing  the  whole  ground  (about  32 
acres)  of  the  undergrowth  and  trees. 

Persons  making  offers  must  state  the  price  per  cubic  yard  for  ex- 
cavation; the  price  per  cubic  yard  for  embankment;  the  price  per 
perch  of  twenty -five  cubic  feet  for  vertical  wall;  the  price  per  perch 
of  twenty-five  cubic  feet  for  stone;  the  price  per  foot,  lineal  measure, 
for  each  kind  of  timber  for  piles  when  driven  and  finished  according 
to  the  plan;  the  price  per  thousand  for  each  kind  of  brick;  the  price 
per  thousand  feet,  board  measure,  for  lumber  for  the  foundations  of 
buildings;  the  price  per  foot  (lineal)  for  piles;  the  price  per  thousand 
feet,  board  measure,  for  any  wood-work  required,  and  the  price  per 
perch  for  the  foundation  of  walls.  For  clearing,  the  proposals  must 
state  the  gross  sum  for  the  whole  job;  the  contractor  to  have  the 
wood  which  is  upon  the  ground.  The  gravel  upon  Front  or  Chicka- 
saw street  must  be  preserved,  and  spread  again  upon  the  street  after 
it  has  been  graded;  the  work  to  be  paid  for  at  the  same  rate  per  yard 
as  excavation. 

The  department  expressly  reserves  the  right  of  diminishing  or  in- 
creasing the  quantity  of  materials  and  the  amount  of  work  in  the 
several  portions  of  the  estimates  here  furnished;  and  should  the 
quantities  of  materials  and  the  amount  of  work  be  increased  beyond 
the  estimates,  the  same  price  as  is  specified  for  that  kind  or  descrip- 
tion of  materials  or  work  shall  be  paid  to  the  contractor,  and  no  more. 

The  materials  and  work  must  be  subject  to  inspection  and  approval 
of  persons  to  be  appointed  by  and  under  instructions  from  this  bu- 
reau, and  none  will  be  received  or  approved  which  shall  not  pass 
such  inspection. 

Contracts  and  bonds,  with  two  approved  sureties  in  one-third  the 
amount  of  contract,  will  be  required  to  be  entered  into  within  twenty 
days  after  the  notification  of  acceptance  of  the  bid ;  and  ten  per  cent- 
of  the  amount  of  all  bills  will  be  retained  as  collateral  security  for 
the  faithful  performance  of  the  contract,  which  will  be  paid  only  on 
the  satisfactory  completion  of  it;  and  ninety  per  centum  of  all  de- 
liveries made  and  work  executed  will  be  paid  on  all  bills  properly 
authenticated  within  thirty  days  after  their  presentation  to  the  navy 
agent. 

Bidders  are  required  to  accompany  their  proposals  with  evidence 
of  ability,  together  with  the  names  of  their  sureties,  whose  respon- 
sibility must  be  certified  by  the  United  States  district  attorney,  navy 
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agent,  or  some  person  well  known  to  the  government;  otherwise  their 
proposals  will  not  be  acted  upon. 

Plans  of  the  work  can  be  seen,  and  such  other  information  as  may 
be  required  can  be  obtained,  by  application  at  the  engineer's  office, 
Memphis. 

To  be  published  once  a  week  until  the  21st  of  August  next  in  the 
Union,  Intelligencer,  &c.,  Ac.  . 

Postponed  to  September  10. 

Further  extended  to  October  10,  1845. 

(Copied  from  Intelligencer  of  August  12,  1845.) 

Bureau  op  Yards  and  Docks,  April  24,  1852. 

A  true  copy  of  the  advertisement  issued  by  the  navy  agent  at 
Memphis,  dated  July  21,  1845. 

WM.  P.  MORAN,  Clerk. 
JOS.  SMITH, 

Chief  of  Bureau. 


No.  2. 
Contract  with  WHliam  Clark. 


This  contract,  made  and  entered  into  this  30th  day  of  June,  A.  D. 
1846,  between  William  Clark,  of  Memphis,  Tennessee,  of  the  one 
part,  and  Joseph  S.  Watkins,  navy  agent  at  Memphis  aforesaid,  act- 
ing under  the  authority  of  the  Navy  Department  for  and  in  behalf  of 
the  United  States,  of  the  other  part,  witnesseth  :  That  the  said  Wil- 
liam Clark  doth  hereby  contract  and  engage  with  the  said  Joseph  S. 
Watkins  as  follows  :  that  for  the  consideration  hereinafter  mentioned 
the  said  William  Clark  will  furnish  all  the  material  and  make  221,000 
cubic  yards  of  embankment  at  the  navy  yard,  Memphis,  Tennessee, 
or  so  much  as  shall  be  required  of  him  by  the  engineer  or  other  duly 
authorized  agent;  the  embankment  to  be  made  of  clay,  sand, 
gravel,  or  other  good  material,  in  such  manner  and  places  as  shall  be 
directed  by  the  said  engineer  or  other  authorized  agent.  And  the 
said  William  Clark  doth  further  engage  and  contract  to  finish  this  em- 
bankment on  or  before  the  15th  day  of  July,  1847.  And  the  said 
William  Clark  doth  further  engage  and  contract  that  no  member  of 
Congress,  officer  of  the  navy,  nor  any  person  holding  any  office  or 
appointment  under  the  Navy  Department,  shall  have  any  interest  or 
be  in  anywise  concerned,  either  directly  or  indirectly,  in  any  of  the 
issues,  profits,  or  receipts  of  this  contract.  And  the  said  Joseph  S. 
Watkins,  acting  as  aforesaid,  doth  hereby  contract  and  engage  with 
the  said  William  Clark  as  follows  :  That  for  the  materials  and  em- 
bankment made,  approved  of,  and  received,  and  inspected  as  afore- 
said, according  to  the  terms  and  stipulations  of  this  contract,  there 
shall  be  paid  to  the  said  William  Clark,  or  order,  by  the  navy  agent  at 
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Memphis,  on  account  of  all  bills  presented  for  the  aforesaid  materials 
and  work  delivered  and  executed,  made  out  in  approved  form,  au- 
thenticated by  the  certificate  of  the  inspecting  officer  or  officers,  and 
approved  of  by  the  commanding  officer  of  said  yard,  the  following 
price,  viz  :  eighteen  cents  for  every  cubic  yard.  And  it  is  hereby 
further  stipulated  by  and  between  the  parties  hereto,  that  the  de 
partment  reserves  to  itself  the  right  of  diminishing  or  increasing  the 
above-named  quantity  of  embankment ;  and  should  the  quantity  be 
increased  or  diminished,  the  same  price  as  is  specified  for  the  embank- 
ment shall  be  paid  to  the  contractor,  and  no  more.  No  other  charge 
to  be  admitted  nor  allowance  to  be  made  by  the  United  States  for  or 
on  account  of  this  contract,  and  ten  per  centum  to  be  withheld  from 
the  amount  of  all  payments  on  account  thereof  as  collateral  security, 
in  addition  to  the  bond  given  to  secure  "its  performance^  and  not  in 
any  event  to  be  paid  until  it  is  in  all  respects  complied  with  ;  and 
ninety  per  centum  of  the  amount  of  all  deliveries  made  will  be  paid 
by  the  said  navy  agent  within  thirty  days  after  bills  duly  authenti- 
cated, as  aforesaid,  shall  have  been  presented  to  him.  In  testimony 
of  all  which  agreements  and  stipulations,  the  parties  above  named 
have  hereunto  signed  their  names  and  affixed  their  seals  this  30th  day 
of  June,  A.  D.  1846. 

WILLIAM  CLARK.  [l.  s.] 

JOSEPH  S.  WATKINS,   [l.  s.] 

Navy  Agent. 
Signed,  sealed,  and  delivered  in  presence  of — 
W.  C.  Rogers. 

E.  L.   CONANT. 

Bureau  op  Yards  and  Docks,  AprU  24,  1852. 

A  true  copy  of  the  contract  between  William  Clark  and  the  navy 
agent  at  Memphis,  dated  June  30,  1846. 

WILLIAM  P.  MORAN,  Clerk. 
JOSEPH  SMITH, 

Chief  of  Bureau. 


No.  3. 
Notice. — Proposals  at  the  navy  yard. 

Navy  Yard,  Memphis,  July  21,  1848. 

Sealed  proposals  will  be  received  at  the  purser's  office  in  the  nary 
jard  at  Memphis,  Tennessee,  until  12  o'clock  m.,  on  Friday,  the  1st 
day  of  September  next,  for  making,  at  such  place  or  places  on  the 
lower  yard  as  shall  be  directed,  fifty  thousand  cubic  yards  of  em- 
bankment, to  be  made  of  clay,  sand,  gravel,  or  other  good  material; 
one-third  of  the  amount  must  be  made  by  the  1st  of  December  next, 
two-thirds  by  the  Ist  of  February  next,  and  the  whole  to  be  com- 
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pleted  by  the  Ist  of  April  next.  The  department  reserves  the  right 
to  increase  the  amount  of  embankment  one  hundred  per  cent.,  and 
likewise  to  increase  the  quantity  to  be  made  at  any  of  the  periods 
above  stated  one  hundred  per  cent.,  upon  giving  thirty  days'  notice 
to  the  contractor;  and  should  the  quantity  be  increased,  the  same  price 
per  yard  is  to  be  paid  to  the  contractor  for  the  quantity  made  as  shall 
be  specified  in  the  contract,  and  no  more.  The  embankment  is  to  be 
at  the  risk  of  the  contractor  until  the  termination  of  his  contract,  and 
no  allowance  will  be  made  for  settling,  shrinkage,  or  waste.  No  ex- 
tension of  time  will,  under  any  circumstances,  be  allowed;  and  should 
the  contractor  fail  to  fulfil  any  portion  of  his  contract  within  the  period 
therein  stipulated,  he  will  not  be  permitted  to  proceed  in  its  further 
execution. 

Contracts  and  bonds,  with  two  approved  securities  in  one-third  the 
amount  of  the  contract,  will  be  required  to  be  entered  into  within  ten 
days  after  the  notification  of  acceptance  of  the  bids.  Estimates  will 
be  taken  and  bills  made  monthly  during  the  progress  of  the  work  of 
the  quantity  of  embankment  made,  which  will  be  paid  after  deducting 
therefrom  twenty  per  cent.,  to  be  retained  as  collateral  security  for 
the  faithful  performance  of  the  contract,  which  will  be  paid  only  on 
the  satisfactory  completion  of  it,  and  eighty  per  cent,  will  be  paid 
on  all  bills  properly  authenticated  and  approved  within  thirty  days 
after  their  presentation  to  the  navy  agent.  At  each  estimate  the 
quantity  of  embankment  to  be  paid  for  will  be  determined  by  com- 
puting the  whole  amount  found  in  the  yard  at  the  time  of  making  the 
estimate  and  deducting  therefrom  the  amount  of  any  former  bills,  until 
the  completion  of  the  contract,  when  an  accurate  measurement  will 
be  made  of  the  embankment  then  in  the  yard. 

Proposals  must  state  the  price  per  cubic  yard.  No  proposal  will 
be  received  for  less  than  the  whole  amount. 

THOMAS  B.  NALLE, 

Acting  Navy  Agent 

Bureau  op  Yards  and  Docks,  April  24,  1852. 

A  true  copy  of  the  advertisement  issued  by  the  navy  agent  at  Mem- 
phis, dated  July  21,  1848. 

WM.  P.  MORAN,  Clerk. 
JOS.  SMITH, 

Chi^  of  Bureau. 


No.  4. 

Gontraxst'  with  D.  and  L  Saffarrans. 

This  contract,  made  and  entered  into  this  23d  day  of  December, 
eighteen  hundred  and  forty -eight,  between  Daniel  Safiarrans  and  Isaac 
Saffarrans,  B.,  of  the  county  of  Shelby  and  State  of  Tennessee,  un- 
der the  style  and  firm  of  Saffarrans  &  Son,  of  the  first  part,  and  George 
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W.  Smith,  navy  agent,  acting  under  the  authority  of  the  Navy  De- 
partment for  and  in  behalf  of  the  United  States,  of  the  second  part, 
witnesseth  :  That  the  said  Daniel  Saffarrans  &  Son,  of  the  first  part, 
for  the  consideration  hereinafter  mentioned,  do  contract  and  engage 
with  the  said  George  W.  Smith,  navy  agent,  acting  as  aforesaid,  of 
the  second  part,  to  make,  at  such  place  or  places  in  the  navy  yard  at 
Memphis  as  shall  be  directed,  free  of  expense  to  the  government, 
thirty-two  thousand  eight  hundred  and  fii'ty-seven  and  one-seventh 
cubic  yards  of  embankment,  to  be  made  of  clay,  sand,  gravel,  or  other 
good  material ;  one-third  of  the  amount  must  be  made  by  the  20th 
day  of  February,  two-thirds  by  the  20th  day  of  April,  and  the  whole 
to  be  completed  by  the  20th  day  of  May,  one  thousand  eight  hundred 
and  forty-nine.  The  department  reserves  the  right  to  increase  or  di- 
minish the  amount  of  embankment  fifty  per  cent.,  and  also  to  increase 
the  quantity  to  be  made  at  any  of  the  periods  above  stated  fifty  per 
cent.,  upon  giving  thirty  days'  notice  to  the  party  of  the  first  part;  and 
should  the  quantity  be  increased,  the  same  price  per  cubic  yard  is  to 
be  paid  to  the  party  of  the  first  part  for  the  quantity  made,  as  here- 
inafter specified  in  this  contract,  and  no  more. 

The  embankment  is  to  be  made  at  the  risk  of  the  said  Daniel  Saf- 
farrans &  Son  until  the  termination  of  this  contract,  and  no  allow- 
ance whatever  will  be  made  by  the  United  States  for  the  settling, 
shrinkage,  or  waste  of  said  embankment.  Estimates  will  be  taken, 
and  bills  made  monthly,  during  the  progress  of  the  work,  of  the  quan- 
tity of  embankment  made  ;  and  it  is  understood  between  the  parties 
contracting,  that  at  each  estimate  the  quantity  of  embankment  shall 
be  ascertained  by  computing  the  whole  amount  of  embankment  found 
in  the  yard  at  the  time  of  making  the  estimate,  and  deducting  there- 
from the  amount  of  any  former  estimate,  until  the  completion  of  the 
contract,  when  an  accurate  measurement  will  be  made  of  the  whole 
amount  of  embankment  then  in  the  yard. 

The  said  Daniel  Saflfarrans  &  Son  do  further  contract  and  engage 
that  no  member  of  Congress,  officer  of  the  navy,  nor  any  person 
holding  any  office  or  appointment  under  the  Navy  Department,  shall 
have  any  interest,  or  be  in  anywise  concerned,  either  directly  or 
indirectly,  in  any  of  the  issues,  profits,  or  receipts  of  this  contract. 
The  said  George  W.  Smith,  navy  agent,  acting  as  aforesaid,  doth 
contract  and  engage  with  the  said  Daniel  Saffarrans  &  Son  as  fol- 
lows :  that  for  the  embankment  made  as  aforesaid,  he,  the  said  navy 
agent,  will  pay  to  said  Daniel  Saffarrans  &  Son,  on  account  of  all 
bills  presented  for  the  embankment  aforesaid,  made  out  in  approved 
form,  properly  authenticated,  and  approved  by  the  commandant  of 
the  yard,  the  following  rate,  to  wit :  thirty-five  cents  per  cubic  yard. 
No  other  charge  whatever  to  be  admitted,  or  allowance  to  be  made 
by  the  United  States,  for  or  on  account  of  the  embankment  afore- 
said, and  twenty  per  cent,  from  the  amount  of  all  payments  to  be 
withheld  as  collateral  security,  in  addition  to  the  bond  given  to  secure 
the  faithful  performance  of  this  contract.  The  balance,  eighty  per 
cent.,  will  be  paid  by  the  navy  agent  within  thirty  days  after  the 
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presentation  of  the  bills,  in  triplicate,   properly  vouched  and   ap- 
proved. 

In  testimony  of  all  which  agreements  and  stipulations,  the  parties 
above  named  have  hereto  signed  their  names  and  affixed  their  seals. 


DANIEL  SAFFARRANS. 
ISAAC  SAFFARRANS,  B. 
GEO.  W.  SMITH, 

Navy  Agent. 
Witness  :  W.  J.  Miller. 


>  s.] 
>.  s.] 

L.  B.] 


Bureau  of  Yards  and  Docks,  April  24,  1852. 

True  copy  of  the  contract  between  Daniel  SaflFarrans  &Son  and  the 
navy  agent  at  Memphis,  dated  23d  December,  1848. 

WM.  P.  MORAN,  Clerh 
JOS.  SMITH,  Chief  of  Bureau. 


No.  5. 
Report  of  A.  B.  Warford. 


Navy  Yard,  Memplds,  May  23,  1848. 

Sir  :  I  submit  the  following,  in  reply  to  your  letter  of  the  17th 
instant,  containing  an  extract  of  a  letter  received  from  the  Bureau  of 
Yards  and  Docks,  dated  3d  May,  1848. 

The  extract  is  as  follows  :  *' You  will  be  pleased  to  call  upon  the 
principal  engineer  for  a  full  report  upon  this  contract  (with  Mr. 
William  Clark,  for  embankment)  from  its  commencement,  showing  the 
course  pursued  in  the  measurement  of  the  work  from  first  to  last,  and 
how  much,  in  his  opinion,  ought  to  be  allowed  for  settling,  shrinkage, 
and  wash,  on  each  bill  paid,  and  the  amount,  if  any,  remaining  un- 
paid. Let  him  also  state  wherein  Mr.  Clark  has  neglected  to  fulfil 
his  contract,  if  at  all,  and  in  what  particular  the  government  has 
failed,  if  at  all,  to  comply  with  its  engagements  with  Mr.  Clark." 

On  the  24th  March,  1846,  A.  M.  R.  Groves  commenced  making 
embankment  in  the  yard,  after  having  represented  to  the  officers  of 
the  yard  that  he  had  signed  a  contract  for  the  same,  and  given  the 
necessary  security.  Subsequently  it  appeared  that  the  security  was 
not  satisfactory  to  the  department,  and  the  work  done  by  him  was 
paid  for  by  day's  labor.  The  work  was  carried  on  by  the  government 
in  this  way  until  the  19th  April,  1846,  when  the  making  of  embank- 
ment with  earth  procured  from  beyond  the  limits  of  the  yard  was 
discontinued. 

On  the  30th  of  June,  1846,  a  contract  was  signed  by  William 
Clark  for  making  two  hundred  and  twenty-one  thousand  yards  em- 
bankment, to  be  completed  by  the  15th  July,  1847. 

Soon  after  Mr.  Clark  commenced  work,  the  quantity  of  embank- 
ment made  by  the  government  upon  that  part  of  the  yard  upon  which 
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he  would  be  required  to  work  was  measured  and  ascertained  to 
amount  to  25,003YVir  cubic  yards. 

The  embankment  contained  in  several  of  the  first  bills  in  fayor  of 
Mr.  Clark  was  measured  by  itself,  and  the  quantity  due  at  the  time 
of  making  the  measurement  determined  by  computing  the  whole 
amount  of  embankment  made  by  him,  and  deducting  therefrom  any 
former  bills  in  his  favor,  and  conBidering  the  remainder  as  the  amoont 
due.  But  as  soon  as  he  had  deposited  earth  over  the  embankment 
made  by  the  government,  the  common  practice  was  to  ascertain  the 
amount  of  embankment  made  both  by  him  and  the  government,  and 
deduct  therefrom  the  amount  of  former  bills,  together  with  the  quan- 
tity made  by  the  government,  in  order  to  determine  the  amount  due 
him  at  a  particular  time. 

The  assistant  engineer,  however,  deviated  from  his  instructions  in 
a  few  instances,  and  measured  the  embankment  upon  that  part  of  the 
yard  only  upon  which  the  contractor  was  at  work ;  but  the  whole 
embankment  was  subsequently  measured  in  the  manner  before  de- 
scribed. 

In  the  bill  of  the  31st  of  March  last  there  was  an  allowance  made 
of  3,750^^5  cubic  yards  of  embankment  on  account  of  the  settling  of 
the  bank  made  by  the  government.  Whatever  this  bank  settled  for 
a  period  of  nearly  two  years,  Mr.  Clark  (as  his  embankment  extended 
over  it)  had  to  make  up.  The  exact  amount  of  this  settling  could  not 
be  measured,  but  the  amount  put  in  the  bill  is  according  to  the  best 
judgment  that  could  be  formed. 

The  bills  made  out  in  favor  of  Mr.  Clark  to  the  31st  of  March  last, 
and  paid,  are  as  follows  : 

ds,  at  18  cents |756  00 

....do 1,760  22 

do 1,413  18 

do 2,149  74 

do 2,056  50 

do 1,973  52 

do 1,246  86 

do 768  96 

do 549  18 

do 2,264  40 

do 2,199  96 

do 1,800  00 

do 1,517  04 

do 807  66 

do 456  12 

1848— March  31.     8,250T%--do do 1,485  10 


1846— Aug. 

1, 

4,200  cubic  y 

Sept. 

3. 

9,779-. 

•  ■•do 

Sept. 

30. 

7,851.. 

..-do 

Nov. 

2. 

11,943.. 

-.-do 

Nov. 

30. 

11,426.. 

...do 

Dec. 

31. 

10,946-. 

..-do 

1847— Jan. 

30. 

6,927-. 

...do 

Feb. 

27. 

4,272-  - 

...do 

March  31. 

3,051-. 

...do 

April 

30. 

12,580-. 

...do 

May 

31. 

12,222-  . 

...do 

Aug. 

12. 

10,000. . 

...do 

Aug. 

31. 

8,428.. 

...do 

Sept. 

30. 

4,487-. 

.--do 

Oct. 

30. 

2,534-  . 

...do 

128,913i?oV  23,204  44 


As  to  the  amount  that  should  be  allowed  the  contractor  for  settling, 
shrinkage,  and  wash,  or  whether  anything  should  be  allowed,  de- 
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pends  upon  the  construction  put  upon  the  contract.  It  states  ^*  that 
the  said  William  Clark  will  furnish  all  the  materials  and  make  two  hun- 
dred and  twenty-one  thousand  cubic  yards  of  embankment  at  the  navy 
yard,  Memphis,  Tennessee,  or  so  much  as  shall  be  required  of  him  by 
the  engineer  or  other  duly  authorized  agent.  The  embankment  to  be 
made  of  clay,  sand,  gravel,  or  other  good  material,  in  such  manner 
and  in  places  as  shall  be  directed  by  the  said  engineer  or  other  au- 
thorized agent.'' 

In  the  absence  of  anything  in  the  contract  to  the  contrary,  the 
work  done  by  Mr.  Clark  has  been  measured  according  to  the  common 
custom  which  prevailed  on  the  various  public  works  upon  which  the 
undersigned  has  been  engaged  for  a  period  of  about  a  quarter  of  a 
century,  and  is  in  accordance  with  the  method  known  to  have  been 
practiced  in  some  places  when  he  was  not  engaged.  On  all  the  pub- 
lic improvements  of  which  the  undersigned  has  any  knowledge,  the 
amount  paid  for  was  what  the  contractor's  work  measured  at  the  time 
of  the  completion  of  the  contract. 

The  material  in  Mr.  Clark's  embankment  is  at  the  place  where  he 
procures  it,  in  a  compact  form;  and  a  yard  of  it,  after  being  picked  or 
ploughed  and  shovelled,  as  is  the  case,  will,  when  first  deposited  in 
the  navy  yard,  occupy  a  space  of  considerable  more  than  a  yard,  but 
will,  by  being  travelled  upon  and  rained  upon,  shrink  to  something 
less  than  its  original  dimensions — for  experience  has  shown  that  a 
yard  of  excavation  will  not  make  a  yard  of  solid  embankment,  owing, 
probably,  to  the  particles,  after  being  worked  over,  becoming  more 
closely  united  than  they  originally  were.  This  difference  here  can 
be  determined  only  by  experiments  requiring  considerable  time  to 
make  them;  but,  judging  from  my  observations  elsewhere,  I  think  it 
would  amount  to  about  fifteen  per  cent. 

As  to  the  wash,  I  have  no  reason  to  think  that  any  considerable 
portion  of  the  bank  has  been  lost  in  this  way  ;  and  although  a  small 
portion  may  have  been,  it  is  so  small  as  not  to  be  worth  taking  into 
the  account. 

Then,  if  the  work  is  to  be  measured  according  to  common  custom, 
no  allowance  should  be  made  for  settling  and  shrinkage,  nor  anything 
be  allowed  for  wash;  but  if  it  is  to  be  paid  for  at  what  it  would  meas- 
ure at  the  bank  whence  it  is  taken,  fifteen  per  cent,  on  that  part  which 
has  been  a  long  time  made  is  as  near  as  I  can  judge  of  the  amount 
that  should  be  allowed. 

And^s  to  ''wherein  Mr.  Clark  has  neglected  to  fulfil  his  contract, 
if  at  all,  and  in  what  particular  the  government  has  failed,  if  at  all, 
to  comply  with  its  engagements  with  Mr.  Clark."  Mr.  Clark  has 
neglected  to  fulfil  his  contract,  in  not  having  finished  his  embank- 
ment on  or  before  the  15th  of  July,  1847,  instead  of  which,  he  had 
made  at  that  date  only  about  95,214  yards,  which  is  not  half  the 
amount.  Nor  has  he  complied  with  an  agreement  dated  the  10th  of 
August  last,  by  which  he  promised  to  deliver  15,000  yards  per  month 
until  the  whole  amount  required  by  the  original  contract  should  be 
delivered;  for  in  not  a  single  month  did  he  deliver  the  stipulated 
amount. 
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I  am  not  aware  that  the  govermnent  has  failed  in  the  least  to  com- 
ply with  its  engagements  with  Mr.  Clark. 

Your  letter  of  the  17th  instant,  in  addition  to  the  extract  of  a  letter 
from  the  Bureau  of  Yards  and  Docks,  contained  several  questions 
which  I  will  answer  in  the  order  in  which  they  are  propounded. 

1st.  '*Wa8  not  Mr.  Clark  aware  at  the  time  of  entering  into  his 
contract  that  his  embankment  was  to  be  made  on  the  batture  south 
of  Wolf  river?'' 

Answer.  Mr.  Clark  must  certainly  have  known  the  fact.  It  was 
that  part  of  the  yard  upon  which  the  embankment  had  been  com- 
menced, and  upon  which  it  had  been  ordered  the  first  buildings 
should  be  erected. 

2d.  '*I8  there  anything  peculiar  or  unusual  in  the  foundation 
upon  which  he  has  deposited  his  embankment?" 

Answer.  Nothing  peculiar  or  unusual. 

3d.  **Has  there  ever  been  a  current  setting  against  his  work  that 
could  have  washed  it  away  ? ' ' 

Answer.  There  has  not. 

4th.  *  *  Could  Mr.  Clark  have  been  ignorant  of  the  fact  that  at  high 
water  his  embankment  would  be  overflowed,  or  that  if  high  enough 
it  would  be  against  the  water  on  the  batture?" 

Answer.  As  Mr.  Clark  had  resided  in  the  city  for  a  considerable 
time  before  entering  into  this  contract,  he  could  scarcely  have  been 
ignorant  of  the  fact  that  the  batture  is  frequently  overflowed. 

5th.  **Has  Mr.  Clark's  embankment  suflfered  any  injury  from  the 
use  made  of  it  by  the  government  in  hauling  over  it,  or  has  said  use 
had  any  other  effect  than  simply  to  bring  it  to  that  state  of  firmness 
in  which  an  embankment  ought  to  be  when  properly  made?" 

Answer.  The  only  effect  produced  by  the  use  of  it  has  been  to 
settle  it  sooner  than  it  otherwise  would  have  been. 

6th.  * '  Has  anything  of  an  unusual  character  occurred  in  the  prose- 
cution of  Mr.  Clark's  work  which  requires  that  any  special  allowance 
should  be  made  him  on  account  of  extraordinary  accidents  or  unfore- 
seen difficulties?" 

Answer.  Nothing  that  I  know  of. 

The  7th  and  last  question.  **I8  it  usual  to  allow  for  shrinkage, 
washing,  &c.,  or  to  receive  embankment  that  is  not  firm  and  fit  for 
use,  and,  finally,  what  do  you  believe  to  be  the  custom  in  other  parts 
of  the  country  in  determining  such  cases,"  is  answered  above  in  re- 
plying to  the  extract  from  the  letter  Irom  the  bureau. 

Very  respectfully,  your  obedient  servant, 

A.  B.   WARFORD.   Civil  Engineer. 

Captain  G.  J.  Pendbrgrast, 

Commandant  U.  8.  Navy  Tard^  Memphis, 

Bureau  op  Yards  and  Docks,  AprU  24,  1852. 

A  true  copy  from  the  original  report  of  A.  B.  Warford,  civil  engi- 
neer, to  the  commandant  of  the  navy  yard  at  Memphis,  dated  May  23, 
1848. 

WM.  P.  MORAN,  Clerk. 

JOS.  SMITH,  Chief  of  Bureau. 
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No.  6. 

Eeport  of  Captain  Pefndevgrast, 

United  States  Navy  Yard, 

Memphis,  May  31,  1848. 

Sib  :  I  have  received  your  letter  of  the  3d  instant,  covering  several 
letters  relating  to  Mr.  Clark's  claim  for  shrinkage,  wash,  &c.,  in  the 
embankment  made  by  him  in  this  yard,  and  in  reply  I  have  the  honor 
to  enclose  you  a  copy  of  a  letter  addressed  by  me  to  Mr.  Warford  and 
liis  reply  thereto.  I  believe  the  report  of  Mr.  Warford  will  be  found 
to  cover  fully  all  the  points  of  importance  in  Mr.  Clark's  case,  and  I 
beg  leave  to  say  that  I  concur  in  opinion  with  the  engineer  in  all  he 
has  said  in  his  report,  except  so  far  as  relates  to  there  being  a  differ- 
ence of  fifteen  per  cent,  between  a  yard  of  excavation  and  a  yard  of 
embankmeTit.  I  am  diffident  of  my  own  judgment  in  such  matters, 
but  I  take  it,  this,  on  proper  examination,  will  turn  out  to  be  one  of 
those  popular  errors  recommended  mainly  to  the  belief  of  persons  by 
the  very  absurdity  and  extravagance  involved.  Upon  such  reason- 
ing we  ought  to  look  for  the  best  and  firmest  foundation  on  embank- 
ments, and  not  upon  the  solid  original  formation.  This  question, 
however,  I  consider  as  entirely  foreign  to  the  matter  in  hand,  as  Mr. 
Clark's  contract  is  for  a  certain  number  of  yards  of  ernbankment  and 
not  of  excavation,  Mr.  Warford,  on  being  asked  by  me  why  he  had 
spoken  of  such  an  allowance  for  shrinkage,  after  stating  in  his  report 
that  *'if  the  work  is  to  be  measured  according  to  common  custom,  no 
allowance  should  be  made  for  settling  and  shrinkage,  nor  anything  for 
wash, "  replied  that  he  had  done  so  simply  because  the  Bureau  of  Yards 
and  Docks  had  spoken  of  measurements  being  made  both  before  and 
after  the  removal  of  the  earth.  I  am  clearly  of  opinion  that  our 
mode  of  measurement,  as  practiced  heretofore,  is  fair  and  just  and 
strictly  in  conformity  not  only  with  the  spirit  of  the  contract,  but 
general  custom,  and  that  therefore  an  allowailce  of  fifteen  per  cent, 
would  be  simply  paying  20tVo  cents  per  yard  instead  of  18  cents,  at 
which  Mr.  Clark  took  the  contract.  I  beg  leave  to  call  the  attention 
of  the  bureau  to  the  following  clause  in  Mr.  Clark*  s  contract :  *'No 
other  charge  to  be  admitted  nor  allowances  to  be  made  by  the  United 
States  for  or  on  account  of  this  contract." 

Had  anything  of  an  unusual  or  unforseen  character  occurred  in  con- 
nexion with  Mr.  Clark's  work,  I  should  then  have  felt  it  to  be  my 
duty  to  lay  the  •matter  before  the  bureau,  with  a  view  of  obtaining 
such  an  allowance  as  the  case  required.  In  this  spirit  I  submitted 
his  claim  for  shrinkage  of  the  embankment  made  by  the  government 
upon  which  Mr.  Clark  had  placed  a  portion  of  his. 

I  would  further  remark  that  I  feel  well  assured,  in  my  own  mind, 
that  the  cause  of  all  the  diflBculty  in  regard  to  embankment  lies  en- 
tirely in  the  erroneous  estimates  furnished  by  Mr.  Morrison  in  the 
early  part  of  the  work.  From  the  moment  this  error,  of  more  than 
ten  thousand  yards,  was  detected  in  July  last,  there  has  been  a  restless 
desire  that  that  error  should  somehow  or  other  be  made  to  fall  on  the 
government,  and  consequently  enure  to  the  benefit  of  the  contractor. 

Eep.  C.  C.  288 2 
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Mr.  Morrison's  position,  owing  to  the' error  in  the  estimates,  has 
been  exceedingly  unfavorable  to  his  forming  a  very  reliable  judgment 
in  regard  to  any  matter  touching  this  embankment.  It  is  therefore 
not  to  be  wondered  at  that  he  should  advance  some  strange  reasoning 
to  prove  that  his  estimates  were  correct,  when  it  had  been  proved  by 
measurement  that  they  were  wrong.  Mr.  Morrison  seems  not  to  have 
been  contented  with  furnishing,  as  I  believe,  the  groundwork  of  all 
the  trouble  whicli  has  grown  out  of  this  embankment  contract,  but  to 
my  astonishment  I  find  he  has  addressed  a  letter  of  the  10th  of  April 
to  Mr.  Clark,  in  which  there  are  several  errors,  one  of  which  I  con- 
sider too  important  to  pass  without  notice.  I  refer  to  his  statement 
that  the  average  number  of  carts  for  thirteen  and  a  half  months  had 
been  twenty-seven  per  working  day.  I  feel  assured  I  give  a  full  es- 
timate when  I  place  the  number  at  about  one-half  that  amount 
Such  an  estimate  as  he  has  given,  of  course,  is  utterly  worthless,  yet 
upon  it  we  see  a  claim  for  several  thousand  dollars  seriously  set  up 
against  the  United  States  by  the  contractor,  with  the  apparent  sanc- 
tion of  the  assistant  engineer. 

From  Mr.  Warford's  letter  of  the  18th  instant,  herewith  enclosed, 
you  will  perceive  that,  on  the  31st  day  of  March,  the  amount  of  em- 
bankment unpaid  for  was  ninety-one  and  one-fifth  cubic  yards. 

I  am,  sir,  very  respectfully,  vour  obedient  servant, 

G.  J.  PENDERGRAST, 

Commandant. 

Com.  Joseph  Smith, 

Chief  of  Bureau  of  Yards  and  Docks. 

P.  S. — Neither  Mr.  Clark  nor  his  agent  were  ever  notified  that  the 
embankment  must  be  limited  to  80, 000  yards.  They  were  simply 
instructed  for  a  time  not  to  extend  the  line  of  the  embankment  be- 
yond one  hundred  feet  outside  of  the  ropewalk.  In  March,  1837, 
however,  they  knew  that  more  embankment  than  the  hundred  feet 
near  the  ropewalk  was  provided  for  in  the  new  appropriation,  and 
that  they  were  expected  to  make  it. 

I  beg  to  remark,  in  reference  to  measurements  of  earth  being  made 
outside  of  the  yard,  that  Mr.  Clark  has  the  contract  for  grading  the 
streets,  alleys,  &c.,  of  the  city,  and  that  most  of  the  dirt  brought 
into  the  yard  has  been  from  the  cuttings  and  scrapings  of  said  streets 
and  alleys,  and  consequently  such  measurements  could  be  of  little  or 
no  value  in  ariving  at  the  actual  amount  of  embankment  made  in  the 
yard.  To  my  mind  there  are  strong  objections  to  measuring  or  cal- 
culating the  embankment  outside,  or  in  any  other  way  than  by  ascer- 
taining the  amount  actually  found  in  the  yard. 

G.  J.  PENDERGRAST, 

Bureau  op  Yards  and  Docks,  Apiil  24,  1852. 

A  true  copy  of  the  original  letter  from  the  commandant  of  the 
navy  yard  at  Memphis  to  the  chief  of  the  Bureau  of  Yards  and 
Docks,'  dated  May  31,  1848. 

WM.  P.  MORAN,  Clerh 
JOS.  SMITH,  Chi^  (f  Bureau. 
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No.  7. 
Letter  from  A.  B.  Warford. 

Navy  Yard,  Memphis,  April  8,  1848. 

Sir:  Below  you  will  find  the  information  requested  by  your  letters, 
as  far  as  it  can  be  ascertained.     The  monthly  bills  made  in  your  favor 
for  embankment,  and  paid,  are  as  follows: 
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The  measurements  of  the  bills  were  generally  made  by  the  assistant 
engineer,  D.  Morrison,  but  in  a  few  instances  they  were  made  by 
myself.  The  method  adopted  to  ascertain  the  quantity  of  work  done 
by  you  at  different  periods  was  as  follows : 

Before  any  work  was  done  in  the  yard  accurate  levels  were  taken 
on  the  flat  and  recorded  in  the  engineer's  office. 

After  the  government  had  made  a  contract  with  you  for  embank- 
ment, the  quantity  of  embankment  made  by  the  government  was 
measured  and  found  to  amount  to  25,  003tV]j  cubic  yards. 

The  embankment  contained  in  several  *  of  your  first  bills  did  not 
extend  over  that  made  by  the  government,  and  was  measured  by 
itself.  At  each  measurement  the  whole  amount  of  embankment  made 
by  you  was  measured,  and  the  amount  of  the  former  bills  deducted, 
in  order  to  determine  the  amount  due  at  the  last  measurement. 

But  after  you  had  deposited  earth  over  the  embankment  made  by 
the  government,  the  common  practice  was  to  measure  the  whole 
amount  of  embankment  made  upon  that  part  of  the  yard  upon  which 
you  had  at  any  time  worked,  and  deduct  therefrom  the  amount  made 
by  the  government,  together  with  the  amount  contained  in  former 
bills  in  your  favor,  to  ascertain  the  amount  due  you  at  any  particular 
time.     On  two  or  three  occasions,  however,  when  your  operations 
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were  confined  to  one  end  of  the  yard,  the  measurements  did  not  ex- 
tend over  the  whole  embankment,  but  were  confined  to  that  portion 
only  upon  which  you  were  at  work;  but  subsequently  the  whole  em- 
bankment was  measured,  and  the  amount  ascertained  in  the  manner 
before  described.  The  25,003^^5  cubic  yards  made  by  the  govern- 
ment continued  to  be  deducted  from  the  whole  measurement  of  the 
embankment  until  the  31st  of  last  month,  when  there  was  an  allow- 
ance made  in  your  bill  of  5,150^^^^  cubic  yards  on  account  of  the 
settling  of  this  embankment,  which  is  fifteen  per  centum  of  the 
amount,  and  which  was,  in  my  opinion,  a  just  and  equitable  allow- 
ance. 

I  cannot  tell  you  what  bills  were  made  out  by  measuring  the  whole 
embankment,  and  what  by  measuring  those  portions  only  upon  which 
you  were  at  work  at  the  time  the  measurements  were  made.  The 
notes  taken  for  the  purpose  of  making  out  the  bills,  being  of  no  use 
after  they  had  served  this  purpose,  are  not  generally  preserved. 

I  will  only  add,  further,  that  it  was  not  practicable,  from  the  man- 
ner in  which  the  work  was  done,  to  measure  each  month's  work  sep- 
arate from  the  rest. 

Very  respectfully,  your  obedient  servant, 

A.  B.  WARFORD, 
CivU  Engiruxr,  Navy  Yard,  Memphis, 

William  Clark. 

Bureau  op  Yards  and  Docks,  April  24,  1852. 

A  true  copy  of  the  original  letter  of  A.  B,  Warford,  civil  engineer, 
to  William  Clark,  dated  April  8,  1848. 

WM.  P.  MORAN,  Clerk, 
JOS.  SMITH,  Chief  of  Bureau. 


No.  8. 
J.  S.   WatUns  to  W.  Clark. 


Fulton.  3farch  6,  1849. 

Dear  Sir  :  Your  letter  desiring  me  to  communicate  to  you  my  un- 
derstanding of  your  contract  with  me  for  embankment  to  be  made  in 
the  navy  yard  at  Memphis,  <fec.,  has  jiist  this  moment  been  received; 
and  as  you  desire  a  prompt  reply,  I  will  endeavor  to  make  the  com- 
munication as  full  and  as  explicit  as  the  time  allotted  me  by  the  post- 
master, who  is  now  making  up  his  mail,  will  permit. 

It  is  well  known  to  you,  as  well  as  to  the  officers  of  the  yard,  that 
I  differed  with  them  entirely  in  the  propriety  of  the  mode  adopted 
for  the  admeasurement  of  the  earth  you  deposited  in  the  yard;  be- 
cause it  gave  not  the  exact  measure,  but  fell  short  of  the*  quantity 
delivered.  I  was  led  to  this  belief  not  only  from  a  common  sense 
reasoning  upon  the  subject,  but  from  actual  experience  in  such  mat- 
ters, for  I  had  myself  been  engaged  under  a  contract  in  making  em- 
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bankment  on  the  James  River  canal  in  Virginia,  and  had  advanced 
four-fifths  towards  the  completion  of  all  that  portion  lying  between 
what  was  called  Watkins's  stone  quarry  and  the  Dover  aqueduct, 
when  the  winter  commenced  and  stopped  all  profitable  working.  I 
accordingly  concluded  to  postpone  operations  until  the  ensuing  spring, 
and  obtained  a  measurement  of  the  work  as  it  then  stood  by  the  engi- 
neer of  the  company,  which  resultedin  an  estimate  for  the  four-fifths 
completion  above  stated.  In  February  following  the  contractor  for 
building  the  said  Dover  aqueduct  commenced  transporting  upon  the 
aforesaid  embankment  the  stone  to  be  used  for  its  construction  from 
the  Watkins  stone  quarry,  and  continued  to  haul  upon  it  until  the 
first  of  April  succeeding,  when  I  was  requested  by  the  engineer  of 
the  company  to  postpone  the  further  prosecution  of  the  embank- 
ment until  the  first  of  May,  to  enable  said  contractors  to  complete 
their  transportation  of  the  stone.  Before  commencing  my  work  it 
was  observed  that  there  was  a  considerable  diminution  of  the  em- 
bankment, caused  as  well  by  its  use  by  the  above  contractors  for  the 
transportation  of  their  stone,  as  by  the  action  of  the  weather,  and  a 
remeasurement  was  had,  which  resulted  in  ascertaining  a  loss  of  about 
one-fifth.  My  embankment  was  not  as  subject  to  damage  from  wea- 
ther, floods,  &c. ,  as  yours  in  the  navy  yard.  I  was  further  confirmed 
in  my  belief  by  the  opinion  of  the  engineer  of  the  Memphis  navy 
yard  himself,  who  reported,  if  I  mistake  not,  a  loss  of  some  ten  or 
twelve  per  cent,  from  the  shrinkage  in  the  embankment  made  in  the 
navy  yard  by  the  government;  and,  as  you  used  the  same  material, 
it  is  apparent  a  like  loss  must  have  been  sustained  by  you¥  embank- 
ment, and  the  more  especially  as  it  was  in  the  constant  use  of  the 
government  for  the  transportation  of  materials  for  the  execution  of 
other  portions  of  the  public  work. 

In  relation  to  my  understanding  of  the  contract  entered  into  with 
you  for  the  embankment,  I  have  to  remark  that  I  had  more  frequent 
conversations  on  the  subject  with  your  agent,  Lonergan,  than  with 
yourself,  for  he  being  apprehensive  that  the  low  price  at  which  you 
agreed  to  execute  the  work  would  afford  no  profit,  was  desirous  to 
know  what  aid  he  would  probably  derive  from  payments  to  be  made 
by  the  government  during  the  prosecution  of  the  work;  I  stated  to 
him,  as  well  as  to  yourself,  both  before  and  after  signing  the  contract, 
that  stated  periods,  probably  monthly,  would  be  fixed,  at  which  a 
correct  estimate  would  be  made  of  all  deliveries  of  earth,  and  that  you 
would  be  paid  ninety  per  cent,  thereof.*  Such  was  my  understanding 
of  the  contract,  and  such  are  the  words  of  the  contract.  I  had  no 
idea  that  you  were  to  insure  the  embankment  against  all  damages. 

Your  duty,  under  the  contract,  was  to  deliver  the  earth,  and  the 
monthly  certificates  of  the  engineer  were  evidences  of  its  delivery. 
And  I  was  the  more  solicitous  that  this  view  of  the  subject  should  be 
taken  as  I  believed  it  would  give  to  the  government  its  embankment 
on  very  economical  terms,  and  to  yourself  all  the  justice  you  could 
expect,  or  was  entitled  to  under  the  contract;  for  I  was  well  assured 
in  my  own  mind  if  a  new  contract  were  given  out  the  embankment 
would  cost  at  least  double  the  amount;  and  if  it  were  made  by  day 
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laborers  in  the  pay  of  the  government,  the  most  expensive  mode  of  exe- 
cuting public  works,  it  would  cost  at  least  fifty  cents  the  cubic  yard. 
From  this  hasty  sketch  you  will  be  enabled  to  see  my  views  in 
relation  to  this  matter.  If  it  should  be  required  that  they  should  be 
stated  in  any  particular  form,  please  transmit  it  to  me  and  I  will 
have  it  promptly  attended  to. 

I  remain,  most  respectfully, 

JOS.  S.  W ATKINS. 
William  Clabk,  Esq.,  Memphis^  Tennessee. 

BuBEAU  OF  Yards  and  Docks,  AprU  24,  1852. 

A  true  copy  from  the  original  letter  from  Jos.  S.  Watkins  to  Wil- 
liam Clark,  dated  March  6,  1849. 

WM.  P.  MORAN,  Clerk. 
JOS.  SMITH,  Chi^  of  Bureau. 


No.  9. 

Certificate  of  Joseph  8.  Watkins. 

Fulton,  Missouri;  AprU  23,  1849. 

Whereas  it  is  represented  to  me  that  a  difficulty  exists  in  the  set- 
tlement of  the  account  of  William  Clark  with  the  Navy  Department^ 
for  the  delivery  of  earth,  &c.,  for  embankment  in  the  navy  yard  at 
Memphis;  and  whereas  it  is  further  represented  to  me  that  a  knowl- 
edge of  the  understanding  of  the  contracting  parties  for  delivery  of 
said  earth  for  said  embankment,  at  the  time  the  contract  was  entered 
into,  would,  in  a  great  measure,  obviate  the  difficulty  and  facilitate 
the  final  adjustment  of  said  account: 

Now,  therefore,  this  is  to  certify,  that  upon  entering,  as  navy  agent, 
for  and  in  behalf  of  the  government  of  the  United  States,  into  the 
contract  with  William  Clark,  for  delivering  earth  for  making  said 
embankment  in  the  navy  yard  at  Memphis,  it  was  the  understanding 
of  the  parties  that  stated  periods  would  be  fixed  for  the  measurement 
of  all  deliveries  of  earth,  <fec.,  made  by  said  Clark,  and  that  ninety 
per  centum  of  the  amount  thereof  would  be  paid  for  within  thirty 
days  after  said  measurement  should  be  certified  by  the  proper  officer, 
and  approved  by  the  commandant  of  said  yard.  It  was  not  the  un- 
derstanding, expectation,  or  intention  of  either  of  the  parties  that 
the  contractor  should  be  subjected  to  the  loss  which  the  said  em- 
bankment might  sustain  by  the  action  of  the  floods,  the  use  of  it  by 
the  government  for  the  transportation  of  its  materials  over  it,  or 
from  shrinkage  after  it  was  once  measured,  certified,  and  approved. 

Given  under  my  hand. 

JOSEPH  S.  WATKINS, 
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Bureau  op  Yards  and  Docks,  April  24,  1852. 

A  true  copy  from  the  original  certificate  of  J.  S.  Watkins,  dated 
April  23,  1849,  in  regard  to  William  Clark's  claim  for  embankment. 

WILLIAM  P.  MORAN,  Clerk. 
JOSEPH  SMITH, 

Chief  of  Bureau. 


No.  10. 

Letter  from  D.  Morrison. 

Navy  Yard,  Memphis^  April  10,  1848. 

Dear  Sir:  Your  favors  of  the  4th  and  7th  instant  came  duly  to 
hand,  and  in  reply  I  can  give  but  an  approximate  of  the  amount  of 
embankment  made  by  you,  estimating  it  by  the  cart  load;  taking  27 
the  number  of  carts  employed  by  you  for  13J  months,  allowing  20 
working  days  per  month,  and  60  loads  per  day  for  each  cart,  and  we 
have  437,400  loads,  say  3  loads  to  a  cubic  yard,  145,800  cubic  yards. 
The  amount  estimated  up  to  that  time  (1st  September)  was  113,642 
cubic  yards. 

The  amount  of  embankment  made  by  M.  Leonard 4,936.59 

The  amount  of  embankment  made  by  E.  Doyle 4,945.91 

The  amount  of  embankment  made  by  Mr.  Scale •  •  •  504.00 

The  amount  of  embankment  made  per  self,  at  south  side 

of  ropewalk 5^1.00 

The  amount  of  embankment  made  per  self  on  railroad 4,363.83 


Making  in  all 15,271.33 


You  have  above  the  amount  of  embankment  made  per  self  and  per 
sub-contractors — 15,271^^^  cubic  yards — since  1st  September. 

A  resolution  of  Congress  was  passed  June,  1846,  confining  the 
operations  here  to  the  completion  of  the  ropewalk,  after  which  A^our 
agent  here  was  notified  that,  for  the  present,  he  would  be  confined 
to  a  limit  requiring  80.000  cubic  yards  instead  of  221,000,  as  called 
for  in  your  contract.  That  portion  of  the  yard  over  which  you  were 
embanking  at  the  date  of  your  letter  (the  4th  instant)  the  water  was 
7^  feet  deep.  The  loss  of  embankment,  by  overflows,  wear  and  tear, 
I  have  uniformly  estimated  at  from  25  to  30  per  cent.;  this  is  owing 
in  a  great  degree  to  the  peculiarly  soluble  nature  of  the  clay  of  which 
it  is  composed,  especially  when  saturated  with  water,  which  causes 
it  to  recede  with  the  tides,  and  not  from  the  settling  of  the  surface, 
as  is  supposed  by  some. 

Very  respectfully,  your  obedient  servant, 

D.  MORRISON, 

Assistant  Engineer. 

Mr.  William  Glare. 
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BcBEAU  OP  Yabds  and  Docks,  AprH  24,  1852. 

A  true  copy  of  a  letter  from  D.  Morrison,  assistant  engineer,  to 
William  Clark,  dated  April  10,  1848. 

WILLIAM  P.  MORAN,  Clerk. 
JOSEPH  SMITH, 

Chief  of  Bureau. 


No.  11. 
Affidavit  of  D.  Morrison. 


Questions  propounded  to  Colonel  D.  Morrison,  of  the  city  of  Mem- 
phis, Tennessee,  in  relation  to  the  claim  of  William  Clark  against  the 
United  States  for  embankment  in  the  Memphis  navy  yard. 

Question  1.  Are  you  now,  or  have  you  at  anytime  been,  employed 
by  the  government  as  assistant  engineer  in  the  navy  yard  at  Mem- 
phis, Tennessee  ?  If  yea,  please  state  the  time  you  served  as  such 
engineer. 

Answer.  I  was  employed  by  the  government  as  assistant  engineer 
at  the  navy  yard,  Memphis  ;  for  the  time,  see  the  books  at  the  Bureau 
of  Docks  and  Yards  at  Washington  city. 

Question  2.  Are  you  acquainted  with  William  Clark,  as  contractor 
for  embankment  in  said  yard?  If  yea,  please  state  the  time  he  ope- 
rated as  such,  and  the  name  of  the  navy  agent  who  contracted,  in 
behalf  of  the  United  States,  with  said  Clark. 

Answer.  I  was  assistant  engineer  during  the  time  that  William 
Clark  was  making  embankment  in  the  navy  yard.  Jos.  S.  Watkins 
was  navy  agent  at  the  time,  and  contracted  with  said  Clark  for  em- 
bankment. 

Question  3.  Did  the  said  contractor  at  any  time  show  a  disposition 
to  forfeit  his  contract;  or  did  he  seek  to  learn  from  you,  either  per- 
sonally or  by  his  agent,  how  much  embankment  would  be  required  of 
him  under  his  coltra^t.  Avith  the  ostensible  view  of  increasing  or 
diminishing  his  forces  accordingly  ?  Please  state  what  you  know  on 
these  points,  and  particularly  whether  the  contractor  did  or  did  not 
comply  with  his  contract  according  to  the  informaJtion  given  him. 

Answer.  The  contractor,  William  Clark,  at  all  times  and  under 
great  embarrassment,  imposed  on  him  by  the  commandant,  requiring 
him  to  divide  his  force  and  perform  circuitous  routes  with  the  mate- 
rial ;  yet  he  never  refused  to  fully  comply  with  every  order  given 
him. 

Questions  4  and  5.  Did  the  contractor  deliver  his  materials  for  em- 
bankment in  water  ?  If  yea,  please  state  the  depth  and  velocity  of 
the  water,  and  by  whom  the  material  was  ordered  to  be  so  delivered. 
What  portion  of  the  earth  delivered  in  water  for  embankment  was 
immediately  swept  away  by  the  current  ? 

Answer.  By  order  of  the  commandant,  or  chief  engineer,  the  con- 
tractor did  deliver  material  in  water  from  four  to  eight  feet  deep.    Of 
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that  portion,  so  delivered,  one  yard  out  of  ten  remained  after  the 
overflow  had  paesed  off. 

Question  6.  Was  not  one  side  of  his  whole  embankment  subject  to 
the  action  of  the  Mississippi  river  at  every  overflow;  and  were  not 
all  the  monthly  estimates  so  made  that  every  waste  and  loss  was  de- 
ducted from  the  amount  of  work  done  by  the  contractor? 

Answer.  One  side  of  the  embankment  was  subject  to  the  action 
of  the  water  during  the  overflow  of  the  Mississippi.  Monthly  esti- 
mates were  made,  and  all  loss  of  every  kind  deducted  from  the  work 
done  by  the  contractor. 

Question  7.  Was  the  embankment  used  by  government  during  the 
progress  of  the  contractor?  If  yea,  please  state  how  and  for  what 
purpose. 

Answer.  The  embankment  was  used  by  the  government  during  the 
progress  of  the  contractor,,  for  hauling  over  the  various  materials,  for 
constructing,  and  belonging  to  the  yard. 

Question  8.  Was  the  admeasurement  of  the  embankment  so  made 
that  the  waste  and  loss  occasioned  by  the  occupancy  and  use  of  the 
embankment  by  the  government  was  deducted  from  the  monthly 
estimates  of  the  contractor's  work?  If  yea,  please  state  the  amount 
of  such  loss. 

Answer.  The  admeasurement  of  the  embankment  was  so  done  as 
to  cause  the  loss  to  be  deducted  out  of  the  contractor's  work ;  but  I 
am  now  unable  to  say  what  was  the  amount  of  the  loss. 

Questions  9,  10.  Who  generally  made  up  the  monthly  estimates  ? 
Are  you  aware  that  any  monthly  estimate  was  made  for  more  work 
than  was  actually  done  ? 

Answer.  With  a  few  exceptions  the  estimates  were  made  up  by 
myself,  at  the  direction  of  the  commandant  or  chief  engineer.  I  am 
not  aware  that  at  any  time  over  estimates  were  made. 

Question  11.  Please  state  how  it  happened  that  by  an  admeasure- 
ment of  the  entire  yard  in  December,  1 847,  there  was  found  to  be 
less  embankment  than  had  been  found  by  the  same  process  in  October 
previously.  And  state  also  how  much  earth  had  been  delivered  in 
the  yard  between  those  two  periods  ? 

Answer.  The  west  side  of  the  embankment,  the  whole  length  of 
the  yard,  was  subject  to  the  action  of  an  overflow  of  the  Mississippi 
river  during  the  period  indicated,  which  accounts  for  the  discrepancy 
in  the  admeasurement.  I  am  not  now  prepared  to  say  what  amount 
of  earth  had  been  delivered  between  the  two  dates. 

Question  12.  Please  state  the  modus  operandi  of  making  estimates. 

Answer.  Before  any  work  had  been  done  in  the  yard  levels  were 
taken  and  recorded  in  the  engineer' s  oflSce  ;  and  then,  when  the  em- 
bankment was  made,  the  yard  was  remeasured ;  and  so  on  at  each 
monthly  admeasurement  the  whole  of  the  embankment  made  by  said 
Glark^  as  well  as  that  made  by  the  government,  was  deducted  from 
the  former  estimate,  to  ascertain  the  amount  of  the  last  estimate. 

Question  13.  Did  this  method  of  estimating  work  allow  the  con- 
tractor a  fair  and  just  credit  for  all  the  embankment  delivered  in  the 
yard  by  him?    State  why  it  did,  or  why  it  did  not. 
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Answer.  This  mode  of  measurement  did  not  give  the  contractor 
fair  credit  for  all  the  embankment  delivered  by  him.  because  it  sub- 
jected him  to  all  the  loss  that  the  embankment  sustained  made  by 
himself,  as  well  as  that  made  by  the  government,  by  reason  of  the 
overflow,  wear  and  tear,  &c. 

Question  14.  What  other  mode  of  measuring  embankment  has  since 
been  adopted  for  other  contractors,  and  what  price  per  yard  has  been 
paidtothent? 

Answer.  The  mode  of  measurement  since  William  Clark  left  the 
work  has  been  by  the  cart  load,  first  by  ascertaining  how  much  each 
cart  bed  holds,  and  then  by  counting  the  number  of  cart  loads  de- 
posited per  day,  by  which  mode  the  contractor  gets  paid  for  all  the 
material  he  deposits,  at  forty  or  forty-five  cents  per  cubic  yard. 

Question  15.  How  many  cart  loads  of  earth  formed  a  cubic  yard  of 
embankment?  Please  state  how  this  test  was  made,  and  why  and  at 
whose  instance  it  was  made. 

Answer.  See  reports  in  the  Navy  Department. 

Questions  16,  IT.  Did  you  ever  time  the  contractor's  cart«  to  know 
how  many  loads  each  cart  delivered  in  a  day  ?  Please  state  the  result 
How  many  working  days  were  there,  according  to  the  time-book  of 
the  navy  yard,  during  the  thirteen  and  a  half  months  next  succeding 
June,  1846,  when  the  contractor  commenced  his  work?  Please  state 
the  average  number  of  days  per  month  for  that  time. 

Answer.  Refer  to  my  letter  to  William  Clark,  esquire,  of  10th 
April,  1848. 

Question  18.  You  have  stated  in  your  answer  to  the  12th  interroga- 
tory the  modvs  operandi  of  measuring  embankment.  Please  state 
who  directed  it,  who  adopted  it,  and  who  sanctioned  it,  and  particu- 
larly whether  the  navy  agent,  ColonelJ.  S.  Watkins,  sanctioned  it  or 
objected  to  it. 

Answer.  The  mode  of  measurement  was  adopted  by  the  chief  en- 
gineer, and  sanctioned  by  the  commandant.  The  navy  agent,  Colonel 
Joseph  S.  Watkins,  frequently,  in  my  presence,  objected  to  this  mode 
of  measurement,  because,  as  he  said,  it  did  not  do  the  contractor  jus- 
tice. 

Question  19.  How  many  cubic  yards  of  embankment  were  made  in 
the  navy  yard  by  day  labor,  when  the  contractor  commenced  work 
under  his  contract  ? 

Answer.  Twenty -five  thousand  cubic  yards,  or  thereabouts. 

Question  20.  Was  this  embankment  as  much  exposed  to  the  Mis- 
sissippi and  Wolf  rivers  as  the  embankment  was  which  the  contractor 
made? 

An'swer.  The  embankment  made  by  the  contractor,  Clark,  was 
principally  deposited  on  the  side  next  to  the  river,  and,  as  far  as  it 
afibrded  protection,  protected  that  made  by  day  labor. 

Question  21.  What  per  centum  of  this  embankment  made  by  the 
government  was  lost  by  wear  and  waste  at  the  time  the  last  estimate 
was  made  for  the  contractor  ? 

Answer.  From  fifteen  to  twenty  per  cent. 

Question  22.  Why  was  the  embankment  made  by  the  contractor 
more  liable  to  waste,  shrinkage,  &c.,  than  that  made  by  government? 
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Answer.  Because  it  was  nearest  the  river,  and  more  subject  to  the 
action  of  the  water  during  the  overflows,  Ac. 

Question  23.  What  per  centum  of  the  contractor's  embankment 
was  lost  by  wear  and  waste  at  the  time  his  last  estimate  was  made  ? 

Answer.  For  my  answer  refer  to  my  letter  to  William  Clark,  April 
10,  1848. 

Question  24.  Please  state  what  else  you  know  and  deem  material 
in  favor  of  the  United  States,  or  in  favor  of  the  contractor,  to  be  used 
as  testimony  before  a  committee  of  Congress  on  the  contractor's  pe- 
tition for  relief  from  erroneous  measurement  of  work  under  the  con- 
tract in  question  ? 

Answer.  I  was  fully  satisfied  when  the  embankment  was  being 
made  that  the  mode  of  measurement  adopted  would  force  the  con- 
tractor to  abandon  the  work  or  submit  to  great  loss. 

D.  MORRISON. 

State  of  Tennessee,  Shdby  County,  as : 

Personally  appeared  before  me,  James  Rose,  a  notary  public  in  and 
for  said  county,  D.  Morrison,  who  made  oath  in  due  form  of  law  that 
the  facts  stated  in  his  foregoing  deposition  are  true. 
,         1      Witness  my  hand   and  seal  of  office,  at.  Memphis,  in  said 
L^*  ^-J  county,  March  1,  1852. 

JAS.  ROSE,  Not  Pvb. 

Bureau  op  Yards  and  Dockp,  April  24,  1852. 

A  true  copy  of  D.  Morrison's  deposition  in  relation  to  the  claim  of 
Wm.  Clark. 

WM.  P.  MORAN,  Clerk. 
JOS.  SMITH,  Chief  of  Bureau. 


Xo.  12. 
Affidavit  of  K  8.  Tod. 


Questions  propounded  to  Ed.  S.  Tod,   esq.,   late  city  engineer  for 

the  city  of  Memphis,  Tennessee : 

Question  1.  How  many  years  and  months  have  you  officiated  as 
engineer  for  the  city  of  Memphis  ? 

Answer.  For  ten  years  or  more,  with  some  short  intermissions. 

Question  2.  Did  you  receive  your  several  appointments  by  the 
vote  of  the  board  of  mayor  and  aldermen,  or  in  what  other  manner  ? 

Answer.  I  received  them  from  the  board  of  mayor  and  aldermen. 

Question  3.  Were  you  city  engineer  in  the  months  of  January, 
February,  and  March,  1848  ? 

Answer.  I  was  not.  Mr.  Jennison  was  elected  by  the  board  of 
aldermen  a  short  time  previous. 

Question  4.  Are  you  acquainted  with  William  Clark  as  contractor 
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with  the  city  of  Memphis  for  grading  a  portion  of  the  bluflF  in  front  of 
the  city  in  the  months  above  named  ? 

Answer.  I  am  acquainted  with  Clark,  and  know  he  was  a  contractor 
during  the  time  referred  to  in  the  question.  He  was  a  contractor  for 
the  city,  including  the  bluff. 

Question  5.  How  many  cubic  yards  of  said  bluff  did  he  remove  ? 
Please  refer  to  youir  estimates  and  state  precisely. 

Answer.  I  am  unable  to  state,  preci9dy,  the  number  of  yards  he 
removed  from  the  bluff,  but  know  that  it  amounted  to  15,000  cubic 
yards. 

Question  6.  Where  did  he  deposit  the  same  ? 

Answer.  Very  nearly  all  the  earth  was  deposited  in  the  United 
States  naval  depot. 

Question  7.  Was  not  the  batture  in  front  of  the  embankments  in 
the  navy  yard  covered  with  water  from  seven  to  fifteen  feet  deep  ? 

Answer.  I  do  not  know  the  depth  of  the  water,  but  the  batture 
was  covered  with  it  at  the  time  the  embankment  was  made. 

Question  8.  How  near  to  the  bank  of  the  river  was  this  earth  de- 
posited? 

Answer.  I  should  suppose  from  fifty  to  two  hundred  and  fiftj'  yards. 

Question  9.  Was  it  conveyed  on  a  railroad,  and  was  it  not  dumped 
in  the  water  ?  Please  state  fully  its  position  and  liability  to  waste, 
while  being  dropped  in  the  water. 

Answer.  The  earth  was  conveyed  on  a  railroad,  and  was,  as  far  as 
I  remember,  dumped  in  the  water.  1  know  a  large  portion  of  it  was 
thrown  into  the  water,  and  from  the  current  was  liable  to  great  waste. 

Question  10.  Were  you  city  engineer  at  the  time  Michael  Leonard 
made  the  levee  or  embankment  from  the  bluff  to  the  Mississippi  river, 
immediately  along  the  south  side  of  the  present  navy  yard  wall  and 
fence  ? 

Answer.  The  embankment  made  along  the  south  side  of  the  navy 
yard  was  not  made  by  Leonard,  but  by  a  person  named  Powers  or 
Powell.  I  was  city  engineer  at  the  time  said  embankment  was  made. 
Leonard  made  the  **  centre  landing,''  a  short  distance  below. 

Question  11.  What  year  was  this  levee  made  in? 

Answer.  I  do  not  remember  the  year,  but  it  was  about  the  year 
1840. 

Question  12.  Did  you  observe  any  material  shrinkage  or  settling  in 
this  work,  or  in  the  foundation  upon  which  it  was  made  ?  Please  state 
the  particulars  in  relation  to  it. 

Answer.  I  did  observe  a  material  shrinkage,  which  arose  not  only 
from  the  settling  of  the  embankment,  but  also  from  the  depression  ot 
the  foundation  caused  by  the  weight  of  the  earth  placed  upon  it.  The 
earth  of  which  the  foundation  was  composed  was,  at  every  overflow, 
saturated  with  water,  and  when  the  river  receded  there  was  a  crust 
of  earth  formed  on  the  surface,  while  below  it  was  quite  soft — when 
an  embankment  was  made  on  it  the  weight,  I  found,  depressed  the 
surface.  This  I  discovered  by  levelling  from  permanent  bench-marks 
over  the  surface  on  each  side  of  the  embankment  both  before  and 
after  it  was  made. 
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Question  13.  What  is  the  character  of  the  foundation,  and  in  what 
does  it  differ  from  the  character  of  the  foundation  in  the  navy  yard  ? 

Answer.  The  foundation  I  have  described  in  the  last  answer,  and 
I  consider  the  foundation  in  the  navy  yard  to  be  of  the  same  character. 

Question  14.  Have  you  observed  large  cracks  or  openings  in  the 
navy  yard  wall  on  the  batture  ? 

Answer.  I  have  observed  large  cracks  or  openings  in  the  navy 
yard  wall  on  the  batture. 

Question  15.  Have  you  observed  similar  openings  in  the  wall  on 
the  bluff,  or  old  ground? 

Answer.  I  have  not. 

Question  16.  Do  you  consider  the  embankments  made  in  the  navy 
yard  heavy  enough  to  depress  the  surface  of  the  batture  below  its 
original  level — that  is,  below  its  position  previous  to  making  the  em- 
bankment upon  it  ? 

Answer.  I  do  so  consider  it;  and  from  my  having  noticed  the  de- 
pression in  the  cases  before  referred  to,  I  feel  confident  that  a  great 
weight  placed  on  it  would  cause  a  considerable  depression. 

Question  17.  If  you  make  a  profile  of  a  plat  of  ground  before  em- 
banking upon  it,  by  taking  levels  from  a  bench-mark,  and  then  make 
another  profile  of  the  whole  plat  from  the  same  bench-mark  after  a 
contractor  embanks  upon  it,  will  the  difference  between  these  two 
profiles  show  the  exact  amount  of  earth  deposited  by  him,  provided 
the  foundation  be  firm? 

Answer.  If  the  foundation  be  firm,  the  difference  between  these 
two  profiles  will  show  the  amount  of  earth  deposited. 

Question  18.  Is  not  the  amount  so  ascertained  to  have  been  deliv- 
ered called  an  estimate  of  so  much  work  done  ? 

Answer.  It  is  considered  an  estimate  of  the  work. 

Question  19.  Further,  if  a  third  profile  of  the  whole  plat  be  made 
from  the  same  bench-mark,  after  the  contractor  has  embanked  for  his 
second  estimate,  (while  at  the  same  time  the  earth  measured  and 
received  in  the  first  estimate  is  being  wasted  by  use,  floods,  settling, 
&c.,)  will  the  difference  between  this  third  profile  of  the  whole  pkU  and 
the  first  profile  (deducting;  therefrom  the  first  estimate)  show  the 
exact  amount  of  'earth  deposited  by  him  since  his  first  estimate  was 
made? 

Answer.  The  third  profile  will  not  show  the  exact  amount  deposited 
by  the  contractor  in  any  instance,  as  the  superincumbent  weight 
makes  the  earth  more  compact.  The  wastage,  of  course,  would  be 
increased  by  hauling  over  it  and  by  any  floods,  or  more  especially 
currents  of  water  which  could  act  upon  it. 

Question  20.  Then,  will  not  every  similar  subsequent  process  of 
admeasurement  deviate  further  and  further  from  a  true  result  ? 

Answer.  Under  these  circumstances,  (I  mean  floods,  <fec. ,)  every 
subsequent  admeasurement  would  deviate  more  and  more  from  the 
true  result. 

EDW'D  S.  TOD. 
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Sworn  and  subscribed  before  me,  February  26,  1852. 

J  AS.  ROSE,  J.  P., 
Shelhy  County,  Tennessee* 

State  op  Tennessee,  Shdby  County^  ss  : 

Personally  appeared  before  me,  James  Rose,  a  justice  of  the  peace 
in  and  for  said  county,  Edward  S.  Tod,  a  man  of  veracity,  with  whom 
I  am  personally  acquainted,  who  made  oath  that  the  facts  as  set  forth 
in  the  foregoing  answers  to  the  interrogatories  hereto  attached  are 
true. 

Given  under  my  hand  and  seal,  February  26,  1852. 

JAS.  ROSE,  J.  P.,  [L.  8.] 

I,  W.  L.  Dewoody,  clerk  of  the  county  court  of  Shelby  county,  in 
the  State  of  Tennessee,  do  certify  that  James  Rose,  whose  name  is 
subscribed  to  the  foregoing  certificate,  was  on  the  dat«  thereof  a 
duly  commissioned  and  sworn  justice  of  the  peace  in  and  for  said 
county,  and  that  his  said  signature  is  genuine. 

tt    a  "1      Witness  my  hand  and  the  seal  of  said  court,  at  office,  Feb- 
L^'  ^-^  ruary  26.  1852. 

W.  L.  DEWOODY,  Clerk, 
By  JAS.  ROSE,  D^uty  Clerk, 

Bureau  op  Yards  and  Docks,  April  24,  1852. 

A  true  copy  of  E.  S.  Tod's  deposition  in  relation  to  the  claims  of 
Wm.  Clark. 

WM.  P.  MORAN,  Clerk. 
JOS.  SMITH. 


No.  13. 

Affidavit  of  T.  E,  Rorex. 

State  of  Tennessee,  Shdlyy  County : 

Personally  appeared  before  me,  James  Rose,  notary  public  in  and 
for  said  county,  Thomas  E.  Rorex,  who  makes  oath  in  due  form  of 
law  that  he  was  employed  by  William  Clark  as  overseer  in  the 
making  of  embankment  in  the  navy  yard  at  Memphis,  from  the  Ist  of 
May,  1847,  to  the  19th  of  April,  1848,  and  that  during  the  time  that 
he  hauled  earth  in  the  yard  in  common  horse  carts  the  said  Clark  run 
twenty-four  of  his  own  and  hired  others  from  divers  persons,  making 
in  all,  as  nearly  as  he  can  recollect,  from  thirty  to  thirty-four ;  that 
the  custom  was  to  load  heavily,  as  the  haul  was  generally  down  hill, 
and  he  believes  they  would  average  two  cubic  yards  for  every  five 
cart  loads,  and  that  each  cart  made  over  sixty  trips  per  day,  and  that 
the  working  days  exceeded  twenty  per  month. 
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He  further  states  that  while  makiDg  embankment  with  railroad 
cars  it  was  customary  to  make  on  dry  ground  ati  embankment  eighteen 
feet  in  length  per  day,  but  that  he  could  make  with  the  same  force 
not  exceeding  two  feet  in  length  when  unloading  in  the  water  ;  and 
further,  that  all  of  said  Clark's  embankment  on  the  side  next  the 
river  was  washed  by  the  action  of  the  water  during  every  overflow  of 
the  Mississippi  river,  being  from  seven  to  fifteen  feet  deep,  and  run- 
ning sometimes  at  the  rate  of  probably  three  miles  an  hour,  carrying 
off  large  portions  of  the  embankment. 

He  further  states,  that  during  his  employment  on  said  work  he  was 
required  by  the  officers  of  the  yard  to  deliver  the  earth  in  places  re- 
mote from  each  other  ;  to  fill  up  gullies  or  holes  made  by  rains  ;  to 
fill  in  alongside  walls  and  inside  the  foundation  of  building;  to  haul 
across  the  government  railroad  in  the  navy  yard;  to  enter  the  yard  at 
one  of  the  corner  gates  when  he  was  loading  the  carts  opposite  the 
centre  gate,  and  unloading  in  the  yard  directly  opposite  the  point  at 
which  the  carts  were  loaded,  thereby  causing  the  contractor  a  haul 
nearly  or  quite  three  times  as  far  as  would  have  been  necessary  in 
hauling  through  the  centre  gate  ;  and  that  generally  the  work  was 
required  to  be  done  without  any  reference  or  regard  to  the  conveni- 
ence of  the  contractor,  but  apparently  with  a  studied  view  to  the 
contrary;  in  all  which  the  said  Clark  complied,  as  far  as  was  possible, 
by  directing  this  deponent  always  to  obey  the  officers  and  deliver  the 
earth  wherever  they  might  order  it. 

THOMAS  E.  ROREX. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  af- 
[L.  s.]    fixed  my  seal  of  office,  at  Memphis,  in  said  county,  this  26th 
day  of  July,  1848. 

JAS.  ROSE,  Notary  Public. 

Bureau  op  Yards  and  Docks,  April  24,  1852. 

A  true  copy  of  T.  E,  Rorex's  deposition  in  regard  to  William 
Clark's  claim  for  embankment. 

WM.  P.  MORAN,  Ckrk. 
JOS.  SMITH,  Chief  of  Btireau. 


No.  14. 
Affidavit  of  JViUiam  Maker  1st. 

State  op  Tennessee,  Shelby  County : 

Personally  appeared  before  me,  James  Rose,  notary  public  in  and 
for  said  county,  William  Maher  1st,  with  whom  I  am  personally  ac- 
quainted, who  makes  oath  in  due  form  of  law  that  he  was  employed 
by  William  Clark  as  overseer  of  hands  and  teams  employed  by  said 
Clark  in  making  embankment  in  the  Memphis  navy  yard  from  the 
12th  day  of  July,  1846,  until  some  time  in  June,  1847  ;  that  during 
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No.  17. 
Affidavit  of  Thomas  Hogan. 

State  of  Tennessee,  Shdby  County  : 

Personally  appeared  before  me,  James  Rose,  notary  public  in  and 
for  said  county,  Thomas  Hogan,  with  whom  I  am  personally  acquainted, 
and  who  is  a  resident  of  the  city  of  Memphis,  who  makes  oath,  in  due 
form  of  law,  that  he  was  an  observer  of  the  operations  of  William 
Clark  in  the  execution  of  the  contract  with  the  general  government, 
for  embanking  in  the  navy  yard,  Memphis,  from  the  time  the  work 
was  first  commenced  until  the  15th  September,  1847,  being  nearly 
all  the  time  engaged  on  the  work  himself;  and  that  from  his  knowl- 
edge of  the  number  of  carts  employed,  and  the  size  of  them,  and  the 
manner  of  loading  and  driving,  he  is  of  the  opinion  that  the  average 
number  of  carts  for  thirteen  and  a  half  months,  ending  1st  of  Sep- 
tember, 1847,  may  reasonably  be  set  down  at  twenty-seven ;  that  the 
particularity  of  loading  and  the  size  of  the  cart  beds  employed  justi- 
fies him  in  the  belief  that  they  would  average  about  two  cubic  yards 
of  earth  for  every  five  cart  loads,  and  that  the  average  number  of 
trips  per  day  would  exceed  sixty  for  each  cart.     He  further  states 
that  from  his  knowledge  of  the  weather,  being  long  engaged  in  pub- 
lic works,  and  particularly  in  this  city  during  the  time  above  stated, 
he  believes  the  average  number  of  working  days  exceeded  twenty 
per  month.     He  further  states  that  during  the  time  that  he  was 
engaged  on  the  work  the  earth  was  required  by  the  oiBcers  of  the 
yard  to  be  delivered  in  parcels  at  places  remote  from  each  other, 
causing  great  inconvenience  to  the  contractor,  and  was  taken  posses- 
sion of  and  used  by  the  officers  for  hauling  timber,  lumber,  brick,  &c, 
upon,  as  fast  as  the  contractor  delivered  it  in  the  yard. 

And  he  further  states  that  from  where  he  is  now  hauling,  his  carts 
average  one  hundred  trips  per  day,  and  the  haul  is  longer  than  it  was 
a  great  portion  of  the  time  referred  to. 

THOMAS  HOGAN. 

On  the  same  day  appeared  before  me,  notary,  the  undersigned, 
William  Maher,  Richard  Carroll,  Richard  Malone,  and  H.  D.  Mer- 
sereaw,  residents  of  Memphis,  who  made  oath  that  from  personal  ob- 
servatioti  of  the  progress  of  the  work,  being  employed  thereon,  or  in 
view  thereof,  they  believe  the  above  statement  of  Thomas  Hogan  to 
be  true  in  all  its  particulars,  and  entitled  to  full  credit. 

WILLIAM  MAHER. 

hiB 

RICHARD  +  CARROLL. 

mark.  * 

RICHARD  MALONE. 
H.  D.  MERSEREAW. 

Witness  my  hand  and  seal  of  office  at  Memphis,  July  24,  1848. 
[L.  s.]  JAS.  ROSE,  Noiary  PiMic 
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Bureau  of  Yards  and  Dock,  April  24,  1852. 

A  true  copy  of  the  depositions  of  Thomas  Hogan,  William  Maher, 
IRichard  Carroll^  Richard  Malone,  and  H.  D.  Mersereaw,  in  regard  to 
William  Clark's  claim. 

WM.  P.  MORAN,  Clerh 
JOS.  SMITH, 

Chi^  of  Bureau. 


No.  18. 

Affidavit  of  W.   0.  Lojland. 

State  of  Tennessee,  Shelby  County  : 

Personally  appeared  before  me,  James  Rose,  a  notary  public  in  and 
for  said  county,  William  0.  Lofland,  with  whom  I  am  personally  ac- 
quainted, and  makes  oath  in  due  form  of  law  that  from  about  June, 
1847,  to  July,  1850,  he  was  employed  by  Mr.  William  Clark  in  keep- 
ing his  books  and  accounts,  and  in  attending  to  other  business  grow- 
ing out  of  his  contracts  with  the  Navy  Department  and  with  the  city 
•of  Memphis;  that  during  the  time  that  said  Clark  was  at  work  in  the 
navy  yard  he  had  from  twenty  to  twenty-five  carts  of  his  own,  be- 
sides he  generally  had  from  six  to  ten  carts  hired  from  other  people, 
all  of  which  were  employed  in  the  navy  yard.  The  distance  to  haul 
was  short  and  the  carts  always  heavily  loaded,  and  would  make  on 
an  average  fifty-eight  or  sixty  trips  per  day;  has  counted  the  number 
of  trips  they  made  per  day,  but  does  not  now  remember  precisely, 
but  believes  he  has  stated  the  number  correctly  above. 

He  further  states  that  while  the  embankment  was  being  made  with 
railroad  cars  he  attended  to  the  unloading  of  the  same  a  considerable 
portion  of  the  time,  and  that  while  they  were  dumped  or  unloaded 
on  dry  ground  they  made  from  fifteen  to  twenty  feet  of  embankment 
per  day,  but  when  they  were  dumped  in  the  water  they  did  not  make 
more  than  fifteen  to  twenty  inches  per  day. 

W.  0.  LOFLAND. 

Witness  my  hand  and  the  impress  of  my  notarial  seal,  at  office,  in 
rr    o  1      Memphis,  in  said  county,  February  28,  1852. 
^^'  ^-J  JAS.  ROSE,  Nota^^  Public 

Bureau  of  Yards  and  Docks,  AprU  24,  1852. 

A  true  copy  of  W.  0.  Lofland' s  deposition  in  relation  to  the  claim 
of  William  Clark. 

WM.  P.  MORAN,  Clerk. 
JOS.  SMITH, 

Chi^  of  Bureaik. 
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No-  17. 
Affidavit  of  Thomas  Hogan. 

State  of  Tennessbb,  Shdby  County: 

Personally  appeared  before  me,  James  fiose,  notary  public  in  and 
for  said  coanty,  Thomas  Hogan,  with  whom  I  am  personally  acquainted, 
and  who  is  a  resident  of  the  city  of  Memphis,  who  makes  oath,  in  due 
form  of  law,  that  he  was  an  observer  of  the  operations  of  William 
Clark  in  the  execution  of  the  contract  with  the  general  government, 
for  embanking  in  the  navy  yard,  Memphis,  from  the  time  the  work 
was  first  commenced  until  the  15th  September,  1847,  being  nearly 
all  the  time  engaged  on  the  work  himself;  and  that  from  bis  knowl- 
edge of  the  number  of  carts  employed,  and  the  size  of  them,  and  the 
manner  of  loading  and  driving,  he  is  of  the  opinion  that  the  average 
number  of  carts  for  thirteen  and  a  half  months,  ending  let  of  Sep- 
tember, 1847,  may  reasonably  be  set  down  at  twenty-seven  ;  that  the 
particularity  of  loading  and  the  size  of  the  cart  beds  employed  justi- 
fies him  in  the  belief  that  they  would  average  about  two  cubic  yards 
of  earth  for  every  five  cart  loads,  and  that  the  average  number  of 
trips  per  day  would  exceed  sixty  for  each  cart.  He  further  states 
that  from  his  knowledge  of  the  weather,  being  long  engaged  in  pub- 
lic works,  and  particularly  in  this  city  during  the  time  above  stated, 
he  believes  the  average  number  of  working  days  exceeded  twenty 
per  month.  He  further  states  that  during  the  time  that  he  was 
engaged  on  the  work  the  earth  was  required  by  the  officers  of  the 
yard  to  be  delivered  in  parcels  at  places  remote  from  each  other, 
causing  great  inconvenience  to  the  contractor,  and  was  taken  posses- 
sion of  and  used  by  the  officers  for  hauling  timber,  lumber,  brick,  Ac, 
upon,  as  fast  as  the  contractor  delivered  it  in  the  yard. 

And  he  further  states  that  from  where  he  is  now  hauling,  his  carts 
average  one  hundred  trips  per  day,  and  the  haul  is  longer  than  it  was 
a  great  portion  of  the  time  referred  to. 

THOMAS  HOGAN. 

On  the  same  day  appeared  before  me,  notary,  the  undersigned, 
William  Maher,  Richard  Carroll,  Richard  Malone,  and  H.  D.  Mer- 
sereaw,  residents  of  Memphis,  who  made  oath  that  from  personal  ob- 
servation of  the  progress  of  the  work,  being  employed  thereon,  or  in 
view  thereof,  they  believe  the  above  statement  of  Thomas  Hogan  to 
be  true  in  all  its  particulars,  and  entitled  to  full  credit. 

WILLIAM  MAHER. 

his 

RICHARD  +  CARROLL. 

mark. 

RICHARD  MALONE. 
H.  D.  MERSEREAW. 

Witness  my  hand  and  seal  of  office  at  Memphis,  July  24,  1848. 
[L.  8.]  JAS.  ROSE,  N<aary  PvHic. 
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BuBEAU  OF  Yards  and  Dock,  April  24,  1852. 

A  true  copy  of  the  depositions  of  Thomas  Hogan,  William  Maher, 
IRichard  Carroll,  Richard  Malone,  and  H.  D.  Mersereaw,  in  regard  to 
William  Clark's  claim. 

WM.  P.  MORAN,  Clerk. 
JOS.  SMITH, 

Chi^  of  Bureau. 


No.  18. 

Afidavit  of  W.   0.  Lofland. 

State  op  Tennessee,  Shelby  County : 

Personally  appeared  before  me,  James  Rose,  a  notary  public  in  and 
for  said  county,  William  0.  Lofland,  with  whom  I  am  personally  ac- 
quainted, and  makes  oath  in  due  form  of  law  that  from  about  June, 
1847,  to  July,  1850,  he  was  employed  by  Mr.  William  Clark  in  keep- 
iDg  his  books  and  accounts,  and  in  attending  to  other  business  grow- 
ing out  of  his  contracts  with  the  Navy  Department  and  with  the  city 
of  Memphis;  that  during  the  time  that  said  Clark  was  at  work  in  the 
navy  yard  he  had  from  twenty  to  twenty-five  carts  of  his  own,  be- 
sides he  generally  had  from  six  to  ten  carts  hired  from  other  people, 
all  of  which  were  employed  in  the  navy  yard.  The  distance  to  haid 
was  short  and  the  carts  always  heavily  loaded,  and  would  make  on 
an  average  fifty-eight  or  sixty  trips  per  dayj  has  counted  the  number 
of  trips  they  made  per  day,  but  does  not  now  remember  precisely, 
but  believes  he  has  stated  the  number  correctly  above. 

He  further  states  that  while  the  embankment  was  being  made  with 
railroad  cars  he  attended  to  the  unloading  of  the  same  a  considerable 
portion  of  the  time,  and  that  while  they  were  dumped  or  unloaded 
on  dry  ground  they  made  from  fifteen  to  twenty  feet  of  embankment 
per  day,  but  when  they  were  dumped  in  the  water  they  did  not  make 
more  than  fifteen  to  twenty  inches  per  day. 

W.  0.  LOFLAND. 

Witness  my  hand  and  the  impress  of  my  notarial  seal,  at  office,  in 
rw    Q^      Memphis,  in  said  county,  February  28,  1852. 
^^  ^-J  J  AS.  ROSE,  Noia^Tt  P^^- 

Bureau  op  Yards  and  Docks,  AprU  24,  1852. 

A  true  copy  of  W.  0.  Lofland' s  deposition  in  relation  to  the  claim 
of  William  Clark. 

WM.  P.  MORAN,  Clerk. 
JOS.  SMITH, 

Chirf  (^  Bureau. 
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No.  19. 

Council  Chakbeb, 
City  of  Memphis,  April  19,  1849. 
To  aU  whom  it  may  concern : 

This  may  certify  that  from  our  persoaal  knowledge  of  some  of  the  fol- 
lowing gentlemen,  i.  6.,  Thomas  Hogan,  Thomas  E.  Borex,  Henry  D. 
Mersereaw,  Edward  Listen,  William  Maher,  William  Carroll,  and 
Richard  Malone,  that  we  should  not  hesitate  to  give  full  credit  and 
belief  to  any  statement  of  facts  made  by  them.  From  a  personal 
knowledge,  and  the  long  residence  of  Thomas  Hogan  as  a  contractor, 
we  should  accord  most  full  belief  in  his  statement,  not  only  of  fact, 
but  confide  in  his  judgment  and  opinions  of  business  and  its  opera- 
tions. Messrs.  Borex  and  Mersereaw  have  lived  here  some  years, 
and  enjoy  most  fully  and  entirely  not  only  our  confidence  but  the 
confidence  of  those  who  know  them  best.  No  man  in  this  community 
who  knows  personally  Messrs.  Hogan,  Rorex,  and  Mersereaw,  can 
question  any  statement  of  fact  made  by  either  of  them.  We  know 
less,  personally,  of  Messrs.  Maher,  Carroll,  and  Malone,  but  we  know 
nothing  to  disparage  or  cast  an  imputation  upon  their  veracity. 

ENOCH  BANKS,  Mayor. 

JAMES  B.  HARRIS, 
r,    .n  J.  A,  JACKSON, 

L^  ®'-'  P.  G.  GAINES, 

J.  FOWLKES, 

J.  W.  A.  PETTIT, 

Aldermen, 
Attest : 

L.  R.  Richards,  Recorder. 

Bureau  op  Yards  and  Docks,  AprU  24,  1852. 

A  true  copy  of  the  certificate  of  the  mayor  and  aldermen  of  the 
city  of  Memphis,  as  to  credibility  of  witnesses  in  the  case  of  William 
Clark. 

WM.  P.  MORAN,  Clerk. 
JOS.  SMITH, 

Chi^  (^  Bureau. 


No.  20. 

Statement  of  axsoount  based  upon  foregoing  testimony. 

The  United  States  to  William  Clark,  Dr. 

Fw  188,456  cubic  yards  of  earth  delivered  in  embank- 
ment in  the  Memphis  navy  yard,  from  July  12,  1846, 
to  September  1,  1847,  as  evidenced  by  Nos.  10,  11, 
13,  14,  15,  16,  17,  and  18,  at  18  cents  per  yard $33,022  08 
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For  4^487  cubic  yards  delivered  in  September,  1847,  as 

eyidenced  by  Nos.  5  and  7,  at  18  cents  per  yard $807  66 

For  shrinkage  on  4,487  yards,  as  evidenced  by  No.  10*  •  346  14 

For  10,907  cnbic  yards  delivered  from  October  4,  to  De- 
cember 15,  1847,  as  evidenced  by  Nos.  10  and  11,  at 
18  cents  per  yard 1,963  26 

For  shrinkage  on  10,907  yards,  as  evidenced  by  No.  10  824  42 

^  For  15,000  cubic  yards  delivered  in  February  and  March, 
1848,  as  evidenced  by  Nos.  10,  12,  13,  and  18,  at  18 
cents  per  yard 2,700  00 


39,663  56 


Or. 


By  total  amount  of  bills  paid  on  the  above  work  done,  as 

evidenced  by  Nos.  5  and  7 23,204  44 


Balance  due  Clark  on  March  31,  1848 16^459  12 

Errors  and  omissions  excepted. 

WILLUM  CLARK. 

BxTBBAU  OF  Yards  and  Docks,  April  24,  1852. 

A  true  copy  from  William  Clark's  account  against  the  United  States 
lor  making  embankment. 

WM.  P.  MORAN,  Clerk. 
JOS.  SMITH, 

Chief  of  Bureau. 


Letter  from  W.  dark. 

Washington,  D.  C,  March  22,  1862. 

Sib:  On  the  21st  of  July,  1845,  an  advertisement  issued  from  the 
Bureau  of  Docks  and  Yards,  in  your  department,  inviting  proposals  for 
furnishing  materials  and  executing  various  works  at  the  navy  yard  at 
Memphis.  Among  others  was  the  making  of  221,000  cubic  yards  of 
embankment.  The  subscriber,  William  Clark,  made  a  proposal  which 
was  accepted,  and  on  the  30th  of  June,  1846,  a  contract  was  duly 
•executed  between  him  and  Colonel  Joseph  S.  Watkins,  navy  agent, 
on  behalf  of  the  government.  The  contractor  began  Uie  work  under 
his  contract  in  July,  1846,  and  ceased  on  the  31st  of  March,  1848, 
in  consequence  of  disputes  as  to  the  meaning  of  the  said  contract, 
and  the  ruinous  effects  of  the  rule  of  measurement  and  payment 
adopted  by  the  oflScer  of  the  yard.  The  matter  was  referred,  along 
with  some  letters  from  various  gentlemen,  to  the  head  of  the  bureau, 
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who  called  for  a  report  from  the  officer,  which  was  sustained  hj  the 
bureau;  and  the  report  and  letters  being  submitted  to  the  Hon.  John 
Y.  Mason,  Secretary  of  the  Navy,  was  approved  by  him. 

The  contractor  at  that  time  having  had  no  opportunity  of  procuring- 
and  laying  before  the  department  the  testimony  which  was  applicable 
to  show  the  grounds  of  his  claim,  afterwards  filed  some  few  deposi- 
tions with  the  head  of  the  bureau,  such  as  Rorex,  Maher  Ist,  Listen, 
Hogan,  Maher,  Carroll,  Malone,  and  Mersereaw;  but  no  rehearing 
was  granted.  He  has  since  then,  as  opportunities  offered,  up  to  the 
present  year,  procured  other  and  more  important  depositions,  and 
with  these  and  those  formerly  filed  he  now  asks  of  you  a  rehearing 
of  his  claim.  He  trusts  that  he  has  shown  he  is  not  precluded  from 
it  by  any  technical  rule,  and  that  therefore  he  may  confidently  appeal 
to  you  for  justice .  He  would  also  state  in  this  connexion,  that 
on  his  return  from  New  Orleans,  in  July  1848,  he  met  a  letter 
from  the  Hon.  Mr.  Stanton,  written  from  Washington,  advising  him 
that  a  report  from  the  yard  had  been  called  for  by  the  bureau;  and 
understanding  also  that  a  report  had  been  made  in  May,  during  his 
absence,  he  called  upon  the  officer  of  the  yard  for  a  copy,  which  was- 
declined  on  the  ground  that  the  rules  of  the  service  forbade  it;  he 
then  asked  permission  merely  to  see  it,  which  was  likewise  refused  for 
the  same  reason.  Not  knowing,  therefore,  what  errors  or  miscon- 
ceptions in  said  report  were  necessary  for  him  to  correct  or  explain, 
he  was  thus  kept  in  the  dark  until  his  arrival  in  this  city  a  few  daya 
since,  when  he  was  politely  furnished  copies  by  the  Bureau  of  Yards 
and  Docks. — (See  Nos.  5  and  6.) 

Trusting,  then,  to  your  willingness  to  examine  into  the  case,  he 
will  state  the  principal  points  involved  in  it.  The  contract  was  ex- 
ecuted on  the  30th  June,  1846;  the  contractor  commenced  work  in  a 
few  days  thereafter,  but  not  more  than  one  or  two  settlements- 
passed  before  a  vital  difficulty  arose  between  the  contractor's  agent 
and  the  officer  commanding  the  yard.  It  had  been  agreed  that 
monthly  estimates  should  be  made  for  the  amount  of  work  done,  and 
the  sums  certified  were  to  be  paid  to  the  contractor,  except  ten  per 
cent  retained  by  contract  till  the  conclusion  of  the  work.  The  officer 
directed  that  the  estimates  of  the  work  should  be  based  upon  a  mea- 
surement of  the  quantity  which  had  been  placed  in  the  yard  before 
the  contractor  began ;  then  measuring  the  whole  amount  at  the  end 
of  the  first  month,  and  deducting  the  supposed  amount  actually  in 
the  yard,  the  remainder  was  estimated  as  the  first  month's  work. 
He  says  supposed  amount,  for  in  reaUty  the  amount  of  embankment 
first  placed  in  the  yard  was  greatly  reduced  by  shrinkage,  and  by  being 
beaten  down  by  the  travel  of  wagons  over  it,  hauling  heavy  materials 
for  buildings  in  the  yard,  bo  that  what  was  originally  25,003  cubic 
yards,  was  by  such  means  reduced  to  a  much  smaller  space.  This 
was  ai'terwards  confessed  to  be  so,  and  an  allowance  of  15  per  cent, 
made  on  it. 

The  second  month's  work  was  estimated  by  measuring  the  whole^ 
amount  of  embankment  then  in  the  yard  and  deducting  the  amount 
already  made  by  government  and  the  amount  estimated  in  the  con- 
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tractor's  favor  before,  and  the  difference  was  paid  as  the  second 
month's  work.  This  process  was  repeated  each  month,  except  on 
one  or  two  occasions  when  the  embankment  made  by  the  contractor 
was  estimated  separately,  and  without  connecting  it  with  the  other 
work  in  the  yard. 

As  the  contractor  was  required  to  deliver  the  said  material  at  such 
points  as  the  officer  should  direct,  he  could  have  no  privilege  of  se- 
lecting the  location  where  to  deposit  it,  nor  how  to  progress,  and 
therefore,  under  instructions  so  to  do,  carried  on  the  main  work  above 
high-wnter  mark,  which  compelled  him  always  when  the  batture 
was  inundated,  to  ^^dump  ahecuf'  in  the  water,  by  which  it  was  at 
once  puddled.  The  contractor  did  not  hesitate  to  obey  these  orders, 
as  he  considered  his  contract  to  protect  him  from  losses  that  might 
resalt  therefrom.  The  current  along  the  line  of  this  work — about 
600  yards  in  length — was  equal  to  three  miles  an  hour,  and  the  influ- 
ence of  the  waves  caused  by  passing  steamers,  and  by  winds  sweep- 
ing over  a  sheet  of  water  nearly  a  mile  in  width,  was  very  sensibly 
felt ;  and,  all  combined,  produced  great  damage  and  waste  to  the  em- 
bankment, so  much  BO  that  on  one  occasion  which  afforded  an  oppor- 
tunity of  testing  it  to  some  extent,  it  was  particularly  noticed  in 
making  a  narrow  embankment  that  a  deposit  of  earth  sufficient  to 
make  eighteen  feet  in  length  by  dumping  aJiead  on  dry  ground,  made 
not  more  than  eighteen  inches  in  length  when  thus  deposited  in  water. 
The  earth  thus  wasted  in  water  was  not  included  in  any  estimate  for 
the  contractor,  and  was,  of  course,  thrown  away  to  his  entire  loss. 

But  the  embankment,  thus  made  above  high-water  mark,  afforded 
an  inviting  theatre  for  the  operations  of  the  laborers,  mechanics,  and 
teams  employed  by  the  government,  involving  the  use  of  it  also,  not 
only  for  hauling  and  depositing  heavy  building  materials,  but  actually 
the  erection  of  buildings  themselves,  and  it  was  accordingly  appro- 
priated to  those  uses,  being  at  the  same  time  perfectly  saturated  with 
water  from  the  line  of  high -water  mark  to  the  bottom.  Thus  was 
the  contractor's  embankment  subjected  to  the  operation  of  a  stu- 
pendous puddling  machine — the  United  States  for  a  rammer,  and  the 
Mississippi  river  for  a  watering  pot. 

Again,  the  rains  caused  streams  of  water  to  run  across  the  yard, 
which,  collecting  against  the  lines  of  embankment  made  by  the  con- 
tractor, after  saturating  the  fresh  made  earth,  would  force  their  way 
through  and  create  large  gullies.  These  gullies  the  contractor  was 
required  to  fill  up,  which  he  did,  but  was  not  allowed  any  compensa- 
tion for  the  earth  thus  delivered,  in  any  subsequent  estimate. 

If  the  rule  contended  for  by  the  commandant  be  correct,  that  the 
work  was  to  be  at  the  risk  of  the  contractor,  it  was  a  great  injustice 
and  wrong  to  force  him  to  labor  for  nought  in  thus  depositing  earth 
where  it  could  count  nothing  for  him.  But  even  if  it  were  so  done, 
yet,  as  the  embankment  which  did  not  float  away  became  in  reality 
puddled  by  the  operation,  that  is,  made  more  solid  by  mixture  of 
water  with  loose  earth,  and  compacting  it  by  transporting  weights  on 
it,  he  should  have  been  allowed  the  usual  price  for  such  work,  which 
is  double  that  of  dry  embankment. 
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Another  cause  operated  to  the  injury  of  the  contractor  if  the  com- 
mandant's  rule  of  measurement  be  the  true  one.  The  whole  batture 
on  which  the  embankment  was  made,  being  alluvial  deposit,  sank  very 
considerably  under  the  heavy  weight  thus  placed  on  it.  Mr.  Tod'a 
depositign  shows  this  in  the  most  satisfactory  manner;  as  the  bench* 
mark  on  the  bluff  was  permanent,  and  i^  was  the  test  of  the  levelling,  it 
follows  that  it  caused  an  error  in  the  estimates,  to  the  injury  of  the 
contractor. 

When  it  is  taken  into  the  calculation  of  causes  for  the  depression 
of  the  embankment,  that  the  government  placed  on  it  a  railroad, 
over  which  vast  quantities  of  rock  were  transported,  in  addition  to 
similar  quantities  of  lumber  and  brick  carried  on  wagons  and  carts, 
and  that  numerous  buildings  were  erected  upon  it,  it  may  well  be 
conceded  that  an  alluvial  foundation  alongside  the  Mississippi,  alwa]^ 
saturated,  and  frequently  overflowed  by  it,  might  give  way  to  some 
extent. 

All  the  deficiencies  in  the  measurement  produced  by  the  above 
causes  were  made  to  fall  on  the  contractor  by  the  mode  adopted  and 
enforced,  against  his  repeated  remonstrances,  by  the  commandant, 
on  the  supposition  that  the  contract  required  the  contractor  to  mn 
all  risks  and  bear  all  losses  sustained  during  the  progress  of  the  work, 
€md  to  be  paid  for  so  much  only  as  should  remain  at  the  conclusion 
of  the  work.  But  embankment,  although  a  thing  to  be  made,  can 
scarcely  be  called  a  work  to  he  done.  It  requires  no  manual  labor  nor 
art  by  the  contractor  in  its  construction;  it  requires  only  the  delivery 
of  a  material,  and  iia  delivery  at  the  place  required  at  once  erects  the 
work.  It  is  not,  then,  for  skill  in  the  erection  the  contractor  is  to 
be  paid,  but  simply  for  the  material  delivered.  It  is  in  fact,  then, 
a  mcUerial^  and  not  a  toork,  which  was  the  subject  of  this  contract 
Brick  or  boards  are  materials,  but  the  erection  of  the  building  by 
mechanical  skill  is  the  work. 

But  even  were  the  construction  of  the  officer  the  true  one,  one  fSu^t 
is  shown  by  the  evidence,  of  which  the  contractor  might  well  com- 
plain: he  was  required  to  throw  the  material  in  the  Mississippi  river, 
and  he  obeyed  without  remonstrance.  In  consequence,  after  deliv- 
ering enough  earth  to  have  made  eighteen  feet  in  length  of  embank- 
ment on  dry  land,  there  were  not  more  than  eighteen  inches  of  em- 
bankment  made.  Why  did  not  the  contractor  refuse  to  throw  the 
earth  into  the  river  ?  It  is  certainly  conclusive  proof  of  what  he 
understood  to  be  the  meaning  of  the  contract,  of  which  both  he  and 
the  navy  agent  have  notified  the  commandant.  It  was  of  no  conse- 
quence to  him  where  he  deposited  a  material  for  which  he  was  to  be 
paid  by  the  number  of  yards  deUveredj  but  if  it  was  to  be  paid  for  by 
the  yard  constrtided,  it  was  an  act  of  oppression  and  wrong  on  the 
part  of  the  officer,  which,  it  is  hoped,  can  find  no  parallel.  That  the 
contractor  was  willing  and  anxious  to  comply  with  his  contract  is 
proved  by  his  perseverence  under  so  many  difficulties.  He  purchased 
twenty  acres  of  elevated  ground  at  a  distance  of  nearly  a  half  mile 
from  the  northeast  corner  of  the  navy  yard,  and  in  the  summer  and 
fall  of  1847  constructed  a  tramway  or  plank  road  from  it  to  the  yard. 
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on  which  to  traneport  earth  from  his  land,  hat  when  about  ready  to 
iiae  it  he  was  directed  to  deliver  bis  material  in  the  south  end  of  the 
yard.  He  then  constructed  a  railroad  from  the  yard  south,  half  a 
mile  or  so  in  length,  in  a  substantial  style,  heavy  iron  tracks,  consid* 
erable  embankment  required  to  obtain  the  proper  grade,  at  a  cost  of 
upwards  of  $5,000,  and  was  equal  in  every  respect  for  this  purpose 
to  any  public  road.  This  road  was  used  profitably  by  the  contractor 
until  he  was  directed  by  the  commandant  to  change  the  line  of  de« 
livery  in  the  yard  at  such  an  angle  that  the  curve  would  not  admit 
the  passage  of  the  cars  without  the  constant  use  of  oil  on  the  iron 
rails  and  the  employment  of  extra  power  to  force  the  cars  along;  and, 
being  forbidden  in  a  positive  and  peremptory  manner  to  mdce  the 
embankment  wide  enough  for  a  turnout  or  passway,  he  was  unable 
longer  to  use  the  road  advantageously.  Yet  he  did  in  this  manner 
persevere  until  he  finished  the  delivery  of  15,000  cubic  yards,  ac- 
cording to  measurement,  in  the  bluflF  whence  the  earth  wa^*  taken  :  i. 
the  officer  of  the  yard  estimating  it  U)  c    o  ou.y  ^,00.0 

cubic  yards.  This  estimate  was  made  on  Slst  March,  1848,  at  which 
time  the  contractor  was  informed  that  ^^  the  department"  had  directed 
an  allowance  of  13  per  cent,  for  shrinkage  of  the  government  embank- 
ment, but  would  not  allow  anything  for  shrinkage  or  waste  of  the 
embankment  made  by  him.  Not  till  then  was  he  ever  assured  that 
a  per  centum  estimate  would  not  be  ultimately  made  him  sufficient 
to  cover  all  his  deliveries  according  to  contract.  He  had  been  ad- 
vised by  the  engineer  that  the  monthly  deliveries  were  so  mixed  up 
they  could  not  be  measured  separately;  but  the  navy  agent.  Colonel 
Joseph  S.  Watkins,  with  whom  the  contract  was  entered  into,  and 
who  knew  the  intent  and  meaning  of  it,  always  said  that  although 
the  engineer  did  not  measure  the  work  properly,  yet  the  amount  of 
Arinkage  and  waste  could  be  ascertained  very  nearly,  and  the  gov- 
ernment never  wanted  work  for  nothing.  It  would  pay  for  all  deliv- 
eries <m  a  final  settlement  satisfactorily.  But  the  declaration  above, 
that  "  the  departmeTd^'  would  make  no  allowance,  admonished  the  oon- 
tractor,  though  too  late  to  escape  a  ruined  fortune,  to  abandon  the 
work.  He  did  so,  and  on  19th  April,  1848,  sold  out  to  Colonel  Saf- 
farrans  all  his  teams  and  appliances  for  the  business  at  a  very  low 
price,  giving  the  tramway  to  his  vendee,  and  selling  the  railroad  at 
$1,600.  ^ 

Men  have  made  ruinous  contracts,  and  been  held  up  lawfully  to 
their  performance.  They  cannot  complain  of  oppression,  perhaps, 
in  such  cases.  But  those  cases  are  where  previous  errors  of  calcula- 
tion have  misled  them,  and  they  find  them  out  too  late.  This  is  not 
one  of  those  cases.  The  contractor  was  satisfied  with  his  contract, 
and  is  yet.  He  is  dissatisfied  with  its  misconstruction,  and  consequent 
wrong  on  the  part  of  the  government.  He  bound  himself  to  make 
80  much  embankment  by  delivering  so  much  material  at  designated 
points,  and  was  to  receive  on  his  bills  for  such  work  and  materials 
^^  ninety  per  cent,  of  the  amount  on  ctU  ddiveries  made^^  showing  how 
the  amount  due  was  to  be  estimated,  and  for  what  he  was  to  be  paid. 
It  is  true  the  language  might  be  made  more  plain,  and  no  doubt 
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neither  of  the  parties  would  enter  into  such  a  contract  again  without 
being  more  specific.  The  officer  of  the  yard  did  afterwards  enter 
into  a  new  contract  with  D.  SajSarrans  for  the  carrying  on  the  very 
work  which  the  contractor  in  this  case  left  unfinished;  and  from  the 
copy  now  furnished,  you  will  see  that  in  the  advertisement  calling  for 
proposals,  fair  notice  is  given  (which  was  not  given  in  the  former 
case)  to  contractors  that  '^the  embankment  is  to  be  at  the  risk  of  the 
contractors  until  the  termination  of  his  contract,  and  no  allowance 
will  be  made  for  settling,  shrinkage,  or  waste."  This  was  fair  and 
right,  and  you  perceive  the  contract  was  made  with,  as  is  supposed, 
the  lowest  bidder,  at  thirty 'five  cents  per  cubic  yard,  nearly  doable  the 
amount  to  be  paid  under  the  former  contract.  This  fact  is  a  strong 
illustration  of  the  meaning  of  the  parties  to  the  former  contract.  But 
why  need  we  go  to  incidental  illustration  when  we  have  the  positive 
declaration  of  the  contractor  as  to  his  intention  in  making  the  con- 
tract, supported  by  the  explicit  testimony  of  the  other  contracting 
party.  Colonel  Watkins's  letter  to  the  contractor  and  his  certi^cate 
are  both  now  submitted,  and  need  no  comment.  They  fully  sustain 
the  contractor's  construction  of  the  contract;  show  how  faithifully  he 
persevered  and  protested,  and  was  assured  of  final  justice.  That 
justice  he  now  seeks  of  you.  The  contractor  does  not  expect  full 
justice  even  here;  for  he  has  not  proof  of  the  full  extent  of  his  losses. 
He  has  done  all  he  could  to  make  his  account  full  and  fair,  and  hopes 
he  has  succeeded  to  a  reasonable  degree.  The  only  mode  now  left 
of  ascertaining  the  amount  of  earth  delivered  is  by  showing  the 
number  of  carts  employed ;  the  number  of  days  they  worked,  and  the 
amount  each  cart  delivered  per  day.  If  we  had  this  complete,  the 
account  would  be  perfect;  but  the  contractor  feels  assured  he  cannot 
show  the  full  extent  of  his  deliveries.  The  witnesses  are  all  men 
whose  credibility  and  skill  will  not  be  doubted.  The  mayor  and 
aldermen  of  Memphis  prove  their  credibility,  and  their  employment 
on  the  work  and  personal  knowledge  prove  their  entire  ability  to 
explain  the  facts. 

Testimony. 

1.  Advertisement  21st  July,  1845,  calls  for  proposals  for  making 
221,000  cubic  yards  of  embankment. 

2.  The  contract  between  the  contractor  and  Joseph-  S.  Watkins, 
navy  agent,  stipulates  that  Clark  is  to  make  the  required  amount  of 
embankment  of  particular  materials  by  the  15th  of  July,  1847. 
Watkins  binds  the  United  States  '  *  to  pay  said  Clark  or  order,  by  the 
navy  agent  at  Memphis,  on  account  of  all  bills  presented  for  the 
aforesaid  materials  and  work  delivered  and  executed,  made  out  in 
approved  form,  authenticated  by  the  certificate  of  the  inspecting 
officer  or  officers,  and  approved  by  the  commanding  officer  of  said 
yard,  the  following  price,  viz:  eighteen  cents  fo'r  every  cubic  yard." 
The  amount  of  work  may  be  diminished  or  increased  by  the  United 
States.  No  other  charge  is  to  be  made  by  the  contractor.  He  is  to 
give  bond  and  security  for  performance  of  his  contract,  **and  ninety 
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per  centum  of  aU  deliveries  made  will  be  paid  by  the  said  navy  agent 
within  thirty  days  after  bills  duly  authenticated,  as  aforesaid,  sfadl 
have  been  presented  to  him/'  Ten  per  centum  is  retained  by  the 
United  States  till  the  close  of  the  work,  as  collateral  security. 

3.  Second  advertisement  for  proposals  to  make  50,000  cubic  yards 
of  embankment  at  Memphis,  dated  July  21,  1848.  May  be  increased 
to  100,000  yards  by  the  United  States,  to  be  finished  by  April  1,  1849. 
' '  The  embankment  is  to  be  at  the  risk  of  the  contractor,  until  the 
termination  of  his  contract  and  no  allowance  will  be  made  for  set- 
tling, shrinkage,  or  waste.''  No  extension  of  time  to  be  made.  The 
estimates  to  be  made  monthly  **  by  computing  the  whole  amount  found 
in  the  yard  at  the  time  of  making  the  estimate,  and  deducting  there- 
from the  amount  of  any  former  bills,  until  the  completion  of  the  con- 
tract, when  an  accurate  measurement  will  be  made  of  the  en)bank- 
ment  then  in  the  yard."  Twenty  per  centum  of  bills  to  be  retained 
as  collateral  security. 

4.  Contract  between  D.  Saffarrans  and  O.  W.  Smith,  navy  agent, 
December  23,  1848.  in  strict  accordance  with  the  advertisement. 

5.  Report  of  Engineer  Warford  made  to  the  commandant  on  May 
23,  1848,  on  a  call  from  bureau  at  Washington.  He  states  by  whom 
the  first  embankment  was  made.  When  William  Clark  entered  into 
a  contract,  June  30,  1846,  embankment  already  made  25,003  cubic 
yards.  Several  first  bills  of  Clark  made  out  without  deducting  the 
above  amount.  When  Clark  deposited  earth  upon  it,  it  was  after- 
wards deducted  from  estimates.  In  bill  of  March  31,  1848,  an  allow- 
ance of  3,750  -j'^V  yards  was  made  on  account  of  settling  of  govern- 
ment embankment ;  describes  the  bills  made  for  Clark,  total  yards 
128,913  ^Vir*  -^^  allowance  for  shrinkage  depends  on  construction  of 
contract.  Work  has  been  measured  according  to  rule  practiced  by 
him  on  various  public  works  where  he  was  engaged,  and  others  where 
be  was  not.  The  rule  was  to  pay  on  amount  of  embankment  on  hand 
when  finally  measured. 

He  argues  the  relative  proportion  of  earth  in  natural  state  to  earth 
placed  in  embankment ;  does  not  think  any  considerable  portion  was 
lost  by  wash.  No  allowance  should  be  made  for  settling,  shrinkage, 
or  wash.  If  it  is  to  be  paid  for  at  the  bank  whence  taken,  15  per 
cent,  is  sufficient  allowance.  Mr.  Clark  did  not  complete  his  work  in 
time  required  by  original  contract,  nor  by  agreement  dated  10th  of 
August  last ;  did  not  deliver  amount  required  in  any  one  month.  Is 
not  aware  that  government  failed  in  the  least  in  its  engagements. 
Answers  various  questions.  Clark  knew  his  embankment  was  to  be 
made  on  batture,  south  of  Wolf  river.  There  is  nothing  peculiar  in 
the  foundation  of  batture.  No  current  against  his  work  that  could 
have  washed  it  away.  Mr.  Clark  knew  his  embankment  would  be 
overflow€iicl.  No  injury  done  to  it  by  hauling  over  it  ;  only  settles  it 
sooner.  Nothing  has  occurred  to  require  special  allowance  to  con- 
tractor. 

6.  Captain  Pendergrast's  report,  enclosing  Engineer  Warford' s, 
argues  the  question  of  15  per  cent,  allowance  for  shrinkage;  opposes 
it;  considers  the  contract  and  general  custom  both  against  it.     Calls 
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attention  to  the  part  of  contract  which  forbid«  any  additional  charge 
or  allowance.  Attributes  all  the  difficulty  to  an  error  of  Engineer 
Morison,  in  an  estimate  made  by  him,  of  upwards  of  10, 000  yards  ; 
reflects  upon  the  motives  of  his  subsequent  conduct,  and  attempts  to 
discredit  his  testimooy.  Comments  on  his  letter  to  Clark  of  April 
10,  stating  the  average  number  of  carts  at  27,  for  each  working  day. 
He  allows  it  at  only  one-half.  Morison's  estimate  utterly  worthless. 
Neither  Clark  nor  agent  was  notified  only  80, 000  yards  would  be  re- 
quired. Clark  had  the  grading  of  the  streets  of  Memphis,  whence 
he  brought  his  material,  and  therefore  objects  to  measuring  earth  in 
bank  outside. 

7.  Warford's  letter  to  contractor,  dated  8th  April,  1848,  gives  a 
statement  of  16  monthly  bills  paid  contractor,  in  the  last  of  which, 
Slst  March,  1848,  is  contained  the  allowance  of  3,750  yards  for 
shrinkage  of  government  embankment.  Total  work,  128,913^^ 
yards — 123, 204  44.  The  measurement  generally  made  by  Colonel 
Morison  gives  the  mode  of  measuring  work  done,  as  described  in 
No.  5.  Cannot  say  what  bills  were  made  without  including  the  gov- 
ernment embankment,  and  what  parts  with  it.  It  was  not  possible, 
from  the  manner  the  work  was  done,  to  separate  them. 

8.  Colonel  Watkins's  letter  to  William  Clark,  6th  March,  1849, 
answers  his  question  as  to  what  was  his  understanding  of  the  contract 
between  them.  Says  the  officers  of  the  yard  knew  he  differed  wiUi 
them  entirely  in  their  mode  of  estimating  the  amount  of  earth  de- 
posited ;  it  fell  short  of  the  true  amount.  His  common  sense,  bb 
well  as  his  experience,  led  him  to  that  opinion.  Refers  to  his  con- 
tract at  Bichmond,  Virginia,  for  similar  work,  where  he  was  paid  on 
the  principle  contended  for  by  Clark.  Shrinkage,  in  that  case,  was 
about  20  per  cent.,  although  less  exposed  to  damage  from  weather, 
floods,  &c. 

His  understanding  of  the  contract  was  freely  expressed  to  Clark, 
and  to  Lonergan,  the  agent  of  Clark,  who  feared  a  loss  from  low 
price  to  be  paid  by  United  States.  Stated  to  both,  before  and  after 
signing  the  contract,  that  atated  monthly  estimaies  ufotdd  be  made  of  aU 
earth  deiivered^  and  90  per  cent,  thereof  be  paid.  Such  was  his  un- 
derstanding, and  SQch  the  words  of  the  contract.  He  had  no  idea 
that  Clark  was  to  insure  embankment  against  losses.  Clark's  duty, 
under  contract,  was  to  deliver  the  earth,  and  the  estimates  were  the 
evidence  of  its  delivery.  Considered  it  a  good  contract  for  United 
States,  and  if  a  new  contract  was  made,  it  would  cost  at  least  double, 
and  if  done  by  day^s  work  would  cost  50  cents  the  cubic  yard. 

9.  Colonel  Watkins's  certificate  repeats  what  is  contained  in  the 
letter  (No.  8)  as  to  the  understanding  of  the  parties  to  the  contract 
He  declares  distinctly  that  the  estimates  were  to  be  made  of  all 
earth  delivered,  and  90  per  cent,  thereof  to  be  paid  in  thirty  days 
thereafter.  ''It  was  not  the  understanding,  expectation,  or  intention 
of  either  of  the  parties  that  the  contractor  should  be  subject  to  the 
loss  which  the  said  embankment  might  sustain  by  the  action  of  the 

ods,  the  use  of  it  by  the  government  for  the  transportation  of  its 
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materials  over  it,  or  Arom  Bhrinkage,  after  it  was  once  meastired, 
certified,  and  approved." 

10.  Colonel  D.  Morison's,  assistant  engineer,  letter  to  Clark,  April 
10,  1848,  answers  a  question  as  to  bow  mach  embankment  bad  been 
made  by  him.  He  takes  27,  as  the  nnmber  of  carts  employed  ;  13]| 
months,  as  the  time  ;  20  working  days  in  each  month  ;  and  60  loads 
per  day — and  gives  a  total  of  145,800  cubic  yards,  estimating  three 
loads  to  a  cubic  yard.  In  addition,  15,271  yards  were  delivered  by 
Leonard,  Doyle,  Seals,  and  per  railroad — in  all  161,071  yards. 

Notice  was  given  contractor's  agent  he  would  be  confined  to  80,000 
yards,  instead  of  221,000  yards.  When  Clark  quit  delivering,  the 
water  was  7^  feet  deep  where  he  was  at  work.  Estimates  loss  by 
overflows,  and  wear  and  tear,  at  25  to  30  per  cent.,  owing,  in  a  great 
degree,  to  the  soluble  nature  of  the  clay  used,  which  caused  it,  when 
saturated,  to  recede  with  the  tide,  and  not  from  settling  of  surface, 
as  supposed  by  some. 

11.  Deposition  of  same,  taken  1st  March,  1852,  he  answers  twenty- 
four  interrogatories  of  Clark.  He  was  assistant  engineer,  and 
Colonel  Watkins  navy  agent,  during  continuance  of  Clark's  contract. 
Contractor,  even  under  great  embarrassment  caused  by  commandant, 
requiring  him  to  divide  bis  force  and  perform  circuitous  routes;  never 
refused  to  obey  any  order  given.  By  order  of  commandant,  or  chief 
engineer,  contractor  delivered  earth  in  water  from  four  to  eight  feet 
deep.  One  yard,  out  of  ten,  of  which  only  remained  after  water  re- 
ceded. One  side  of  work  was  subject  to  overflow  of  river.  All 
losses  were  deducted  from  contractor  in  monthly  estimates.  Work 
was  used  by  government  for  transporting  materials  for  yard.  Can't 
say  what  was  amount  of  loss  by  use,  &c.,  but  it  all  came  out  of  con- 
tractor. 

Deponent,  at  direction  of  his  superiors,  made  monthly  estimates, 
with  a  few  exceptions.  Knows  of  no  overestimates.  The  reason 
why  there  was  less  embankment  measured  in  December,  1847,  than 
in  October  preceding,  was,  the  action  of  the  river  upon  the  whole 
length  of  the  work  in  an  overflow  at  that  time.  He  does  not  know 
how  much  earth  was  delivered  during  that  time.  He  describes  the 
mode  of  monthly  estimates  same  as  heretofore  given  by  Colonel 
Warford,  &c.  It  did  not  give  the  contractor  a  fair  credit  for  all  de- 
liveries, because  it  subjected  him  to  all  loss  of  the  work  of  United 
States  and  of  his  own,  by  overflows,  wear  and  tear,  &c. 

Since  Clark  left,  the  mode  of  measurement  has  been  by  the  cart 
load,  by  ascertaining  the  capacity  of  a  cart  bed,  and  then  by  counting 
the  number  of  loads  delivered  per  day,  by  which  he  gets  paid  for  all 
delivered  at  45  cents  the  yard. 

His  statement  in  his  letter  of  10th  April  (No.  10)  shows  the  number 
of  loads  per  day  the  carts  delivered,  and  the  number  of  working  days 
in  a  month,  according  to  the  time-book  of  navy  yard  during  time  of 
contract. 

The  mode  of  measurement  was  adopted  by  Mr.  Warford  and  sanc- 
tioned by  the  commandant.  Colonel  Watkins  frequently  objected  to 
it  in  his  presence,  because,  as  he  said,  it  did  not  do  the  contractor 
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jnstice.  The  25,000  yards  of  work  of  the  United  States  was  not  so 
much  exposed  to  the  Mississippi  and  Wolf  rivers  as  contractor's, 
whose  work  was  next  water  and  kept  it  from  the  other.  Refers  to 
letter  (No.  10)  for  percentage  of  loss  sustained  by  contractor,  (25  to 
30  per  cent.)  He  was  fully  satisfied,  during  progress  of  work,  that 
mode  of  measurement  would  force  contractor  to  abandon  the  work, 
or  submit  to  great  loss. 

12.  Deposition  of  Ed.  S.  Tod,  late  city  engineer  of  Memphis, 
taken  26th  February,  1852,  answers  twenty  interrogatories  of  Clark; 
was  ten  years  engineer  of  the  city  of  Memphis.  Clark  was  contractor 
for  grading  said  city  in  January,  February,  and  March,  1848.  During 
that  contract  he  removed  15,000  cubic  yards,  very  nearly  all  of  which 
he  deposited  in  the  navy  yard  per  railroad.  The  batture  was  covered 
with  water  during  the  time  of  making  said  embankment;  depth  unknown 
to  him ;  earth  was  deposited  between  50  and  250  yards  from  the  bank 
of  the  river;  was  dumped  in  the  water,  and  was  liable  to  great  waste. 

In  1840  a  man  named  Powers,  or  Powell,  made  a  levee  from  the 
bluff  to  the  river,  along  the  south  side  of  the  present  navy  yard  ;  I 
was  then  engineer  of  the  city.  I  observed  a  material  shrinkage, 
arising  both  from  settling  of  embankment  and  also  from  depression  of 
foundation,  caused  by  weight  placed  on  it.  It  was  saturated  with 
water  at  every  overflow,  and  when  the  river  receded  there  was  a  crust 
of  earth  on  the  surface,  while  below  it  was  quite  soft.  The  weight  on 
the  surface,  therefore,  depressed  it.  I  discovered  this  by  levelling, 
from  permanent  bench-marks,  over  surface  on  each  side  of  embank- 
ment, before  and  after  it  was  made.  The  foundation  in  the  navy 
yard  is  the  same.  He  has  observed  large  cracks  in  navy  yard  wall 
on  batture,  but  none  in  the  wall  on  the  bluff.  Is  confident  that  great 
weight  placed  on  the  batture  would  depress  it  considerably.  Describes 
the  eS^ct  of  the  mode  of  measurement  to  be  injurious  to  contractor, 
Ac,  as  all  losses  would  come  out  of  him. 

13.  Deposition  of  Thomas  E.  Rorex,  taken  26th  July,  1848.  Was 
overseer  for  William  Clark,  in  the  above  contract,  from  the  1st  of  May, 
1847,  to  the  19th  of  April,  1848.  While  earth  was  hauled  in  horse- 
carts  Clark  ran  24  of  his  own,  and  hired  others  from  divers  persons; 
in  all.  as  nearly  as  he  can  recollect,  from  30  to  34,  loaded  heavil}%  as 
it  was  down  hill,  and  would  make  two  cubic  yards  for  five  loads  ;  the 
number  of  trips  was  over  sixty  each  day,  and  the  working  days  were 
over  twenty  per  month.  He  could  make,  by  use  of  railroad,  eighteen 
feet  on  dry  ground,  while  he  could  not  exceed  two  feet  when  dumped 
in  water.  All  next  the  water  was  washed  at  every  overflow  from 
seven  to  fifteen  feet  deep,  at  a  rate  of  three  miles  an  hour,  carrying 
off  large  portions  of  earth.  During  his  employment  the  commandant 
gave  great  trouble  and  inconvenience  by  requiring  earth  to  be  deliv- 
ered at  various  places  and  of  difficult  approach ;  no  regard  paid  to 
the  convenience  of  the  contractor,  who,  notwithstanding,  complied 
with  all  directions. 

14.  Deposition  of  William  Maher,  1st,  24th  April,  1849.  Was 
overseer  for  Clark  from  the  12th  of  July,  1846,  until  June,  1847. 
Agrees  with  Mr.  Rorex  in  his  estimate  of  the  number  of  cartse  m- 
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ployed  in  hauling  earth  ;  he  frequently  timed,  by  his  watch,  the  carts 
in  hauling,  and  invariably  made  not  less  than  sixty  per  day.  They 
were  heavy  loaded,  tail  boards,  every  five  loads  two  cabic  yards. 

15.  William  Maher's  deposition,  24th  Jaly,  1848.  Was  employed 
by  Leonard,  under  Clark's  contract,  to  dump  carts  ;  was  directed  by 
Colonel  Morison,  assistant  engineer,  to  cease  dumping  in  the  water; 
was  immediately  ordered  by  Lieutenant  Chaplin  to  go  on  as  before  ; 
he  obeyed.  The  water  was  deep,  and  a  rapid  current;  great  portion 
of  the  earth  was  washed  away  as  fast  as  it  was  thrown  out  of  the  carts. 
The  whole  front  of  Clark's  work  has  been  subject  to  the  action  of  the 
Mississippi  river  from  the  beginning ;  water  from  seven  to  fifteen  feet 
deep. 

Edward  Listen,  sworn  the  same  day,  agrees  with  Maher  in  his 
statements  above  ;  he  was  much  employed  in  the  above  work. 

16.  H.W.Seale's  deposition  taken  24th  April,  1849.  Was  overseer 
for  Clark,  in  the  above  work,  from  the  1st  of  January  to  May,  1847. 
The  carts  employed  averaged  at  least  twenty-seven  ;  carts  made  at 
least  sixty  trips  per  day.  Five  cart-loads  would  make  two  cubic 
yards,  unless  washed  away  by  water  ;  working  days  averaged  twenty 
per  month. 

17.  Thomas  Hogan,  deposition  taken  July  24,  1848,  was  employed 
in  above  work  from  beginning  till  September  15,  1847;  personally 
engaged  nearly  all  that  time.  From  bis  own  observation  is  satisfied 
that  there  was  an  average  of  twenty-seven  carts  used  during  that 
time;  each  five  loads  would  make  two  cubic  yards;  carts  would  average 
more  than  sixty  trips  per  day;  and  working  days  exceeded  twenty 
per  month.  Orders  of  officers  as  to  delivery  of  earth  caused  great 
inconvenience.  He  has  now  work  carrying  on  of  some  kind,  and  his 
carts  carry  100  loads  per  day,  over  a  longer  distance  than  that  of 
Clark's. 

William  Maher,  Richard  Carroll,  Richard  Malone,  and  H.  D.  Merse- 
reaw,  sworn  same  day,  corroborate  above  statement  of  Hogan,  having 
been  employed  on  the  work. 

18.  William  0.  Lofland,  deposition  taken  February  28,  1852,  was 
employed  by  Clark,  from  June,  1847,  to  July,  1850.  Clark,  during 
time  of  his  contract,  owned  from  20  to  25  carts;  he  generally  had 
from  6  to  10  hired  from  others;  all  employed  at  navy  yard;  distance 
they  hauled  was  short  and  averaged  58  to  60  trips  each  per  day;  has 
timed  them;  attended  some  time  to  dumping  earth  from  railroad; 
would  make  15  to  20  feet  on  dry  land;  not  more  than  15  to  20  inches 
when  dumped  in  water. 

19.  Certificate  of  mayor  and  aldermen  as  to  character  of  witnesses. 

He  will  endeavor  to  show,  then,  the  amount  of  earth  delivered  by 
him;  and  in  doing  this,  he  will  use  the  testimony  of  persons  who 
were  actually  engaged  in  the  work,  and  whose  aggregate  service 
covers  the  whole  period  of  time  during  which  the  contract  continued. 
Four  of  them  were  overseers  of  the  work,  Hogan,  Seale,  Maher,  1st, 
and  Rorex  ;  three  of  them  were  laborers,  Maher,  Carroll,  and  Malone; 
one'  was  general  superintendent,  Mersereaw,  and  one  was  clerk,  Lof- 
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land.  They  all  giye  plain  gtatements  of  what  they  know,  and  wbBt 
they  heard,  and  were  disinterested,  for  they  were  no  longer  in  the 
service  of  contractor  when  they  testified;  and  in  addition  the  aflsiatant 
engineer,  Colonel  Morison. 

Lofiand,  contractor's  clerk,  says  Clark  owned  from  20  to  25  carts, 
and  hired  from  6' to  10,  average  30  carts;  Hogan,  an  overseer,  aays 
there  was  an  average  of  27  carts;  Maher,  Carroll,  Malone.  laborers, 
an  average  of  27  carts;  Seale,  overseer,  number  ranged  from  24  to 
80  and  more,  average  27  carts;  Mereereaw,  superintendent,  agrees  to 
an  average  of  27  carts;  Maher,  Ist  overseer,  varied  from  24  to  34,  not 
less  than  27,  average  29  carts;  Rorex,  overseer,  24  to  34,  average 
29  carts;  Colonel  Morison,  assistant  engineer,  average  27  carts. 

Prom  the  above  it  will  be  seen  that  ten  credible  witnesses,  all  on 
oath,  all  competent  to  know,  from  personal  observation,  the  tmth  of 
what  they  swear  to,  testify  that  not  less  than  an  average  of  iweniy- 
seven  carts  were  employed  during  the  time  Clark  worked  under  the 
contract  to  September  1,  1847.  But  these  facts  show  that  the 
average  was  greater;  while  six  give  not  less  than  27;  four  gives  29 
and  30,  or  an  average  of  29 J;  making  a  true  average  of  28  cart«  em- 
ployed. There  is  no  doubt  the  true  number  was  over  that,  but  as 
the  testimony  shows  at  least  that  the  contractor  hopes  it  will  be 
allowed,  otherwise  it  would  be  27  carts  per  day. 

As  to  the  number  of  loads  the  carts  delivered,  there  is  no  variety 
of  opinion.  All  agree  that  60  loads  a  day  is  a  fair  allowance.  One 
t^itness  says  he  has  been  since  engaged  there  in  the  same  work,  and 
his  carts  have  delivered  100  loads  per  day,  at  an  equal  distance. 
Some  of  the  witnesses  timed  the  carts  and  found  they  delivered  60 
loads  per  day.  All  the  witnesses,  except  Colonel  Morison,  estimate 
the  size  of  the  loads  to  be  five  loads  to  two  cubic  yards,  and  no  doubt 
they  were  at  least  that  large.  Subsequently  D.  Safiarrans,  to  whom 
the  carts  here  spoken  of  were  sold,  obtained  a  measurement  thereof 
at  the  navy  yard,  and  an  allowance  of  J  cubic  yard  for  each  cart 
load.  Horse-carts  are  generally  uniform  in  their  capacity,  are  made 
more  for  hauling  earth  than  for  any  other  purpose,  and  are  built  with 
a  view  of  adapting  their  loads  each  to  the  average  power  of  a  horse. 
All  the  witnesses  swear  the  carts  were  loaded  heavily,  as  the  haul 
was  on  descending  ground,  and  that  the)*  used  **tot7-6oar{fe."  This 
proves  that  the  carts  were  JMedup  to  their  capacity^  otherwise  "hind- 
gates"  were  useless.  Small,  indeed,  must  be  the  bed  not  to  hold  13^ 
feet. 

The  time  of  the  continuance  of  the  work  is  all  that  is  wanting  to 
complete  the  materials  for  a  calculation.  The  contractor  began  work 
on  the  12th  July,  1846,  and  continued  with  the  force  above  proven 
to  be  employed  until  the  Ist  day  of  September,  1847,  making  thir- 
teen and  one-half  months.  After  his  agent,  Lonergan,  obtained  the 
estimate  for  August,  he  began  to  dispose  of  the  horses  and  carts  in 
the  absence  of  the  contractor  at  Philadelphia,  and,  in  consequence,  a 
full  force  was  not  at  work  from  that  period;  but  Mr.  Rorex,  overseer, 
continued  with  the  broken  force  through  that  month,  for  which  JLon- 
ergan  also  received  an  estimate  for  4,487  yards,  just  as  the  contractor 
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returned  from  Philadelphia,  on  the  4th  October,  (having  left  on  4th 
August.)     The  estimate  dated  30th  September,  1847. 

Leonard,  Doyle,  and  Seale  were  then  permitted  to  put  in  their  forces 
of  teams  and  hands  in  order  to  make  up  the  vacuum  occasioned  by  the 
sale  of  contractors'  teams  by  Lonergan.     The  amount  of  their  work 
was  certified  by  Assistant  Engineer  Morrison  to  contractor  on  10th 
April,  1848,  to  be  10,386  yards.     Borex  filled  up  guUeys  along  rope- 
walk  to  the  amount  of  521  yards,  as  evidenced  in  the  same  way.    All 
of  which  work  ended  about  15th  December,  1847,  and  the  only  esti- 
mate ever  obtained  on  account  of  said  work  was  on  the  30th  October, 
1847,  for  2,534  yards.     This  work  was  at  and  near  the  steam  saw- 
mill, and  was  measured  by  itself;  but,  after  an  overflow  had  occurred 
and  receded,  about  15th  December,   1847,  a  measurement  of  the 
whole  yard  was  had  upon  the  principle  explained,   and  there  was 
found  to  be  less  embankment  in  the  yard  than  was  in  it  on  30th  Octo- 
ber,  when  the  estimate  for  2,534  yards  was  made.    That  this  amount, 
(10,907y'^o^  yards,)  was  delivered  between  the  1st  October  and  15th 
December,   1847,  could  not  be  gainsaid,    it  teas  measured.    And, 
although   2.524  yards  of  it  was   paid  for  on   30th   October,  it  is 
a   remarkable   coincidence    indeed   that    the   waste,    shrinkage,    or 
^* errors  of  Colonel  Morrison,  in  the  early  part  of  the  toork,^^  should 
amount  to  just  exactly  8,313 ^^^  cubic  yards,  being  the  precise  diflfer- 
enco  between  the  total  amount  that  bad  been  delivered  since  1st 
October  and  the   amount  estimated  on  30th   October;  it  came  out 
even  J    The  amount  delivered  and  not  paid  for,  exactly,  to  a  fraction, 
balanced  all  losses  occasioned  by  floods,    * '  errors  in  the  early  part  of 
theipork,^'  or  otherwise;  so  that,  notwithstanding  the  commandant 
and  engineer  sato  the  men  and  teams,  and  half-clad  driver  boys  work- 
ing in  mud,  rain,  and  cold,  ew  if  for  life,  every  day,  yet  the   **rule," 
the  **  custom  at  other  places,"  must  be  applied,  in  direct  conflict  with 
not  only  the  words  of  this  contract,  but  with  the  spirit  of  it;  not  only 
with  the  custom  in  Memphis,  where  the  contract  was  mxxde^  but  with  the 
ivient  and  meaning  of  the  contract,  as  asserted  by  both  the  contracting 
parties,  and  actually  refused  to  give  an  estimate  for  these  8,373f5'^g- 
yards.     During  the  time  this  work  was  going  on  the  contractor  was 
erecting  his  railroad  and  preparing  to  use  it  in  the  heavy  work  desired 
in  the  south  end  of  the  yard.     He  began  its  use  in  February,  and 
ceased  on  the  last  of  March,  after  having  delivered  15,000  yards, 
(Tod's  deposition,)  which  was  estimated,  in  embankment,  at  4,36.'i 
yards,  on  31st  March,  1848,  added  to  an  allowance  of  15  per  cent,  of 
government  embankment  for  its  shrinkage,  constituted  the  last  esti- 
mate, 31st  March,  1848.     The  facts  above  stated,  shewing  the  great 
loss  of  earth,  produced  by  water  against  the  embankment,  is  sufficient 
justification  of  Colonel  Morrison  against  the  reflections  of  the  com- 
mandant of  the  yard  upon  his  official  conduct.    He  says,  in  answer  to 
the  eleventh  question  in  his  deposition  number  eleven,    **  the  west 
side  of  the  embankment,  the  whole  length  of  the  yard,  was  subject 
to  the  action  of  an  overflow  of  the  Mississippi  river  during  the  period 
indicated,''   (between  the  30th  October  and  15th  December,  1847,) 
'*  which  accounts  for  the  discrepancy  in  the  admeasurement."     This  is 

Rep.  C.  C.  288 4 


50  WILLIAM  CLARK. 

the  declaration  of  an  officer  of  the  United  States,  tinder  oath,  and  is 
entitled  to  full  belief.  It  relates  to  the  discharge  of  his  own  duty 
also,  and  is  not  likely  to  be  inaccurate.  Had  Colonel  Morrison  made 
any  error  in  his  earlier  estimates  it  would  have  been  detected  long 
before  July,  1847,  because  the  very  next  estimate  after  the  error 
would  have  corrected  it.  An  error  in f aver  of  ilit  oon/rocior  could  not 
have  existed  till  July,  1847;  the  mode  of  measurement  proves  this 
to  a  mathematical  certainty.  The  supposed  error^  therefore,  should 
not  be  recommended  to  our  belief  by  the  very  absurdity  and  extravagance 
involved.  Abundant  proof  is  here  produced  to  show  that  the  discrep- 
ancies in  the  admeasurement  are  chargeable  wholly  and  entirely  to 
other  causes.  Colonel  Morrison  too  has  said,  on  oath,  there  were  no 
over-estimates;  certainly  his  age  and  established  character  for  integrity 
forbid  the  suspicion  that  he  could  be  induced  to  violate  his  duty  and 
his  oath. 

That  great  injustice  has  been  done  the  contractor,  and  great  con- 
sequent injury  sustained  therefrom,  I  trust  is  now  apparent  to  you. 
It  was  unjust  to  refuse  an  estimate  at  the  end  of  each  month  of  all 
deliveries,  and  paying  him  therefor  ninety  per  cent.  He  has  lost  the 
use  of  every  dollar  thus  improperly  retained  from  the  day  of  its  re- 
tention to  the  present  time.  He  was  embarrassed  in  his  exertions 
and  made  to  feel  a  doubt  as  to  final  justice  being  done  him,  although 
assured  to  the  contrary  by  the  navy  agent  with  whom  he  contracted. 
He  was  finally  compelled  to  give  up  a  contract  with  which  he  was 
satisfied  and  from  which  he  was  earning  fair  and  reasonable  compen- 
sation, at  a  great  loss  in  implements,  roads,  &c.,  and  has  now  been 
compelled  at  great  expense  to  apply  here  to  you  for  what  should  have 
been  accorded  him  at  his  home.  His  loss  on  the  railroad  alone  was 
$3,500,  and  the  entire  cost  of  his  tramway  of  $1,500,  besides  more 
than  an  equal  amount  in  sale  of  horses,  carts,  &c. 

In  committing  this  wrong  the  government  has  been  made  to  suflTer 
more  than  the  contractor;  his  vendee  attempted  to  carry  on  the  work 
after  he  ceased,  and,  finding  it  ruinous,  stopped  also;  and  the  United 
States  advertised  for  fresh  proposals,  as  contained  in  No.  3,  hereto 
annexed,  notifying  the  applicants  of  the  mode  of  measurement;  and, 
as  heretofore  stated,  Colonel  Safiarrans,  being  the  lowest  bidder,  had 
the  contract  given  at  35  cents  the  cubic  yard,  and  at  that  price  he 
finished  his  contract,  as  he  says,  without  a  profit. 

Another  advertisement  and  contract  being  subsequently  made,  it 
was  awarded  to  the  same  person  at  45  cents  the  cubic  yard,  estimated 
by  measured  cart-loads,  counted  on  delivery,  and  without  risk  to  the  con- 
tractor. 

That  work,  and  all  other  in  that  yard,  the  contractor  was  willing 
to  do  at  18  cents  per  yard,  if  thus  estimated  according  to  hie  con- 
tract. The  United  States  now  pay  an  advance  on  that  price  of  150 
per  cent.,  and  by  similar  mode  of  estimate.  The  contractor,  instead 
of  making  a  fair  support  by  work  done  at  a  very  favorable  price  for 
the  government,  has  been  disappointed  in  his  reasonable  expecta- 
tions, subjected  to  great  loss,  and  nearly  ruined;  while  the  govern- 
ment has  lost  thousands  of  dollars  also.     It  would  be  useless  to  seek 
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the  individuals  who  have  caused  these  unfortunate  results,  or  to 
ascertain  whether  their  motives  were  pure  or  not.  It  only  remains 
to  remedy,  as  far  as  practicable,  the  injury  unjustly  sustained  by  the 
contractor.  He  files  herewith  the  following  papers,  a  part  of  which 
are  office  copies  from  the  Bureau  of  Yards  and  Docks,  and  the  re- 
mainder are  originals  now  filed  for  the  first  time.  A  copy  of  the 
whole  is  given  herewith  for  the  convenience  of  investigation,  as  per 
catalogue  annexed. 

All  which  is  respectfully  submitted. 

WILLIAM  CLARK. 

Bureau  op  Yabds  and  Docks,  April  24,  1852. 

The  foregoing  is  a  true  copy  from  the  original  letter  from  William 
Clark  to  the  Secretary  of  the  Navy,  dated  March  22,  1852. 

WM.  P.  MORAN,  Clerk. 
JOS.  SMITH,  Chi^  of  Bureau. 


Catalogve  of  papers, 

1  Advertisement  for  proposals,  dated July 

2  Contract  between  Clark  &  Watkins June 

3  Advertisement  for  proposals July 

4  Contract  between  Saffarrans  4  Smith Dec. 

5  Report  of  Warford  &  Pendergrast May 

6  Report  of  Pendergrast  to  Bureau  of  Yards  and 

Docks •  •   May 

7  Letter  from  Warford  to  Clark April 

8  Letter  from  Watkins  to  Clark March 

9  Certificate  of  Watkins  as  to  meaning  of  contract  April 

10  Letter  from  Morrison  to  Clark April 

11  Deposition  of  Morrison March 

12  Deposition  of  Tod Feb. 

13  Deposition  of  Rorex July 

14  Deposition  of  Maher  1st April 

15  Deposition  of  Maher  &  Listen July 

16  Deposition  of  Scale April 

17  Deposition  of  Hogan,  Maher,  Carroll,  Malone,  and 

Merserau July 

18  Deposition  of  Lofland ,.   Feb. 

19  Certificate  of  mayor  and  aldermen  as  to  credi- 

bility of  Hogan,  Rorex,  Merserau,  Listen,  Ma- 
her, Carroll  and  Malone April 

20  Account  current 
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No.  22. 
Letter  from  W.  Clarh 

Washington,  D.  C.  AprR  5,  1852. 

Sir:  I  understand  my  letter  to  you  of  the  22d  ultimo,  with  its  ac- 
companying documents,  was  referred  to  the  chief  of  the  Bureau  of 
Tards  and  Docks  for  a  report  upon  the  merits  of  the  case  involved. 

That  report  is  supposed  to  have  been  called  for  for  the  purpose  of 
facilitating  investigation  in  your  office  and  to  form  the  basis  upon 
which  my  interests  are  to  be  decided  by  you.  I  therefore  respect- 
fully and  earnestly  request  that  I  may  be  furnished  a  copy,  and  that 
you  will  suspend  your  decision  until  I  shall  have  been  heard  in 
reply  to  it. 

Very  respectfully,  your  obedient  servant, 

WM.  CLARK. 
Hon.  William  A.  Graham, 

Secretary  of  the  Navy. 

Bureau  op  Yards  and  Docks,  April  24,  1852. 

A  true  copy  of  the  original  letter  of  Wm,  Clark  to  the  Hon.  Secre- 
tary of  the  Navy,  dated  April  6,  1852. 

WM.  P.  MORAN,  aerk. 
JOS.  SMITH,  Chirf  of  Bureau. 


No.  23. 
The  Secretary  of  the  Navy  to  W.  Clark. 

Navy  Department,  AprU  6,  1852. 

Sir:  Your  letter  of  the  5th  instant  has  been  received.  The  de- 
partment declines  to  reopen  your  account,  as  it  was  adjusted  and  set- 
tled under  the  contract  in  1848. 

A  copy  of  the  report  of  the  chief  of  the  Bureau  of  Yards  and  Docks 
will  be  furnished  to  you  so  soon  as  it  can  be  prepared. 
I  am,  respectfully,  vour  obedient  servant, 

WILLIAM  A.  GRAHAM. 
William  Clark,  Esq., 

Washington^  D.  C. 

Bureau  op  Yards  aiJd  Docks,  April  24,  1853. 

A  true  copy  of  the  original  letter  from  the  Secretary  of  the  Navv 
to  William  Clark,  dated  April  6,  1852. 

WM.  P.  MORAN,  Clei^k. 
JOS.  SMITH,  Chief  <f  Bureau. 
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No.  24. 
Report  of  Commodore  Smith. 

Bureau  op  Yabds  and  Docks,  AprU  5,  1852. 

Sir  :  I  have  the  honor  to  acknowledge  the  reference  to  this  bureau, 
for  revision  and  report,  of  the  claim  of  William  Clark,  esq.,  contrac- 
tor for  embankment  at  the  Memphis  navy  yard  in  1846. 

The  time  elapsed  since  the  date  of  the  contract,  and  the  decision 
and  settlement  of  the  case,  made  finally  in  August,  1848;  the  absence 
of  the  then  commandant  of  the  yard  and  the  engineer  in  charge,  who 
cannot  now  be  referred  to,  leaves  the  bureau  without  further  aid  for 
explanation  from  the  agents  of  the  government  in  the  further  inves- 
tigation of  tJie  subject  than  it  possessed  when  its  decision  was  made 
in  1848.  The  contractor  has  now  adduced  much  documentary  testi- 
mony to  prove  the  justice  of  his  claim  for  a  large  sum  in  addition  to 
the  amount  awarded  him  by  the  government  agent,  who  certified  to 
the  amount  due  to  him  under  his  contract,  all  of  which  testimony  is 
vague  in  its  character,  so  far  as  it  bears  immediately  upon  the  terms  ex- 
pressed in  the  contract.  These  documents  refer  chiefly  to  two  points, 
viz  :  that  embankment  at  the  navy  yard,  Memphis,  is  subject  to  waste 
by  wash  and  settlement,  and  that  the  contractor  lost  money  by  his 
contract,  from  the  manner  of  estimating  his  work. 

It  is  a  settled  principle  by  the  government,  that  for  materials  and 
labor  furnished  for  United  States  purposes  their  properly  constituted 
agents  shall  be  the  sole  judges  and  estimators  of  their  amount,  quality,  ' 
and  value,  restricted  always  by  the  stipulations  and  meaning  of  writ- 
ten contracts,  (when  they  are  reduced  to  writing,)  as  construed  by 
them.  If  the  sympathies  of  the  officers  of  the  government  were  al- 
lowed to  be  exercised  in  what  are  often,  I  may  say  uniformly,  repre- 
sented to  be  hard  cases,  for  it  is  a  common  occurrence  for  bidders  to 
offer  much  below  the  value  of  an  article,  relying  on  some  defect  of 
the  advertisement  or  contract,  or,  by  appeals  to  Congress  for  redress, 
under  the  present  laws  regulating  the  purchase  of  materials  for  naval 
purposes,  their  mercy  and  tender  regard  would  be  constantly  called 
into  requisition.  This  privilege,  however,  is  barred  by  law;  and  it 
is  well  it  is  so,  otherwise  the  caprice  of  one  or  favoritism  of  another, 
might  often  intervene  to  defeat  the  ends  of  justice.  The  decision, 
therefore,  in  this  case,  was  made  up  by  the  bureau  after  a  deliberate 
consideration  of  the  terms  of  the  contract,  the  reports  of  the  United 
States  agents,  and  all  circumstances  brought  to  its  view  at  the  time 
it  was  made  in  1848. 

I  shall  not  undertake  to  reply  to  all  the  statements  and  depositions 
set  forth  in  the  elaborate  communication  of  Mr.  Clark  to  you,  as  they 
are  definite  in  nothing  but  on  the  two  points  before  mentioned,  viz  : 
that,  in  consequence  of  the  manwer  in  which  his  work  was  estimated  he 
lost  money,  and  that  there  is  actual  waste  of  earth  at  the  places  where 
he  was  required  to  deposit  it,  by  wash,  Ac.     To  ascertain  the  true 
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merits  of  the  applicant's  claim,  under  his  contract,  we  must  examme 
its  provisions  and  covenants,  and  in  points  not  clearly  defined  refer 
to  the  usage  of  the  government  in  such  cases.  In  the  first  place,  let  ns 
look  at  the  contract  and  see  what  it  required  the  contractor  to  do,  and 
then  see  how  far  he  has  complied  with  his  engagements. 

1st.  The  contract  is  dated  January  30,  1846,  and  the  contractor 
obliges  himself  to  '^furnish  all  the  materials  and  make  221,000  cubic 
yards  of  embankment  at  the  navy  yard,  Memphis,  Tennessee,  or  so 
much  as  shall  be  required  of  him  by  the  engineer  or  other  duly  au- 
thorized agent ;  the  embankment  to  be  made  of  clay,  sand,  graveL  or 
other  good  materials,  in,  such  maimer  and  places  as  shall  be  directed 
by  the  said  engineer  or  other  authorized  agent.  And  the  said  William 
Clark  doth  further  engage  and  contract  to  finish  this  embankment  on 
or  before  the  15th  day  of  July,  1847." 

Now  let  us  see  if  this  amount  of  embankment  (or  so  much  thereof 
as  was  required)  was  actually  made,  if  it  was  of  the  quality  stated,  and 
performed  within  the  time  stipulated.  Of  the  quality  of  the  material 
there  has  been  no  question  made.  The  amount  deposited  the  con- 
tractor avers  he  has  not  been  paid  for,  and  the,  time  within  which  he 
obliged  himself  to  deposit  it  passed  long  before  he  had  performed  the 
work  required.  At  the  date  aforesaid  bids  had  been  previously 
made  and  accepted  at  prices  lower  than  those  embraced  in  Mr.  Clark's 
contract.  If  the  rule  of  measurement  had  not  been  understood,  is  it 
probable  that  the  contractor  would  have  gone  on,  month  after  month, 
receiving  payments  under  that  rule,  without  appealing  to  the  same 
authority  to  which  he  now,  four  years  afterwards,  appeals  to  have  the 
terms  of  the  contract  defined.  He  waited  until  his  work  was  done  or 
until  he  quit  it,  and  then  appealed,  and  on  the  decision  made  he  re- 
ceived the  reserved  percentage  ;  and  under  that  decision  of  the  de- 
partment the  account  was  thus  settled. 

Mr.  Clark  was  perfectly  well  acquainted  with  the  circumstances 
and  the  nature  of  the  bottom  on  which  the  embankment  was  to  be 
made,  stipulated  to  deposit  it  at  such  places  as  directed,  and  was 
aware  that  the  yard  was  overflowed  and  liable  to  wash  by  rains  as 
well  as  currents,  and  with  all  this  knowledge  and  the  supposed  know- 
ledge also  of  prices,  I  say,  with  all  this  knowledge,  is  it  not  reason- 
able to  suppose,  if  he  intended  to  demand  the  measurement  by  cart- 
loads, or  in  the  bank  before  being  removed,  or  to  claim  for  waste  by 
wash  and  shrinkage,  <fec.,  that  he  would  have  insisted  upon  some  one 
or  more  of  these  modes  of  ascertaining  the  quantity  of  earth  deposited 
to  have  been  inserted  in  the  contract,  as  was  afterwards  done  with  the 
next  contractor  for  embankment.  It  appears  to  me  these  provisions,  if 
they  were  contemplated  and  meant  to  have  been  insisted  upon,  would 
have  suggested  themselves  to  any  considerate  contractor. 

In  the  next  place,  what  do  these  words  in  the  contract  imply:  '*  the 
said  William  Clark  will  furnish  all  the  material  and  make  221,000 
cubic  yards  of  embankment."  How  is  he  to  furnish  the  material  and 
make  221,000  cubic  yards  of  embankment  if  it  is  not  worfe  and  then 
to  be  measured.  The  contract  does  not  call  for  so  many  cubic  yards 
of  earth  to  be  thrown  into  the  navy  yard,  but  so  many  cubic  yards 
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of  embankment  to  be  made.  If  of  every  cjtrt-load  of  earth  dumped 
into  the  water  one-fourth  or  a  half  washes  away,  that  part  thus  re- 
moved does  not  help  to  make  the  embankment.  The  contract  does 
not  say  that,  for  so  many  cubic  yards  of  embankment  deposited  in  the 
yard,  whether  in  the  water  or  not,  so  much  should  be  paid  per  cubic 
yard.  If  that  had  been  expressed  in  the  contract,  or  was  inferrible 
from  its  tenor,  it  certainly  would  follow  that  some  mode  of  ascertain- 
ing the  number  an  I  contents  of  a  cart-load  would  have  been  agreed 
upon.  No  such  provision  however  was  mentioned,  and  no  rate  or  per 
centage  for  wash  or  waste,  as  now  set  up,  was  suggested.  But  in  the 
absence  of  any  such  provision,  or  even  a  hint  towards  them,  the  con- 
tractor now  comes  forward  with  evidence  to  establish  the  quantity  of 
earth  deposited.  First,  by  proving  by  sundry  persons  the  number 
of  working  days  in  each  month  for  the  whole  time  he  was  engaged  on 
the  embankment;  next,  by  the  average  number  of  cart-loads  delivered 
in  each  day  and  the  average  contents  of  each  cart. 

Secondly.  By  tho  certificate  of  Colonel  Morrison,  then  assistant 
engineer,  of  the  usual  per  centage  of  shrinkage,  wash,  &c.,  and 
thirdly,  by  Mr  Tod,  (an  engineer  of  the  city  of  Memphis,)  the 
amount  of  a  certain  quantity  of  earth  in  a  bank  which  he  measured, 
and  which  he  says  the  mmt  of  it  Mr.  Clark  removed  into  the  navy 
yard.  He  also  asserts  that  he  discovered  a  settlement  of  the  embank- 
ment. All  this  is  very  well,  so  far  as  it  goes,  but  it  does  not  in  the 
least  bear  on  any  article,  or  have  anything  to  do  with  the  contract. 
If  it  had  would  the  agents  of  the  United  States  certify  and  make  pay- 
ments on  such  proofs  of  deliveries  as  these?  Certainly  not,  and  in 
point  of  fact  they  are  most  of  them  erroneous,  for  the  same  carts  used 
by  Mr.  Clark  he  says  were  sold  to  SalFarrans,  and  they  were  after- 
wards actually  measured  when  it  was  found  to  require  at  least  six 
cart-loads  to  make  two  cubic  yards,  whereas  all  the  depositions  pro- 
duced by  Mr.  Clark  declare  that  every  five  loads  averaged  two  cubic 
yards.  Again,  the  amount  of  waste,  shrinkage,  Ac,  averred  by  the 
evidence  is  not  borne  out  by  the  amount  actually,  as  I  understand  it, 
ascertained  by  measurement  of  the  bank  after  depositing  a  large 
quantity  under  SalFarrans' s  contract,  actually  measured  by  cart-loads. 

After  a  careful  review  of  this  case  I  arrive  at  this  conclusion :  that 
Mr.  Clark,  although  he  was  a  loser  by  his  contract,  has  no  legal  claim 
agreeably  to  the  letter  of  the  contract  for  any  further  allowance  to 
him,  either  for  the  quantity  of  earth  deposited  by  him,  or  for  its 
shrinkage  and  waste  after  deposit.  Inasmuch,  however,  as  the  gov- 
ernment agents  estimated  the  shrinkage  and  wastage  of  the  work 
which  had  been  done  by  the  United  States  previous  to  the  contract 
with  Mr.  Clark  at  15  per  centum,  the  bureau  in  consideration  thereof, 
and  of  all  the  circumstances  connected  with  this  case,  is  of  opinion 
that  a  similar  allowance  may,  in  equity,  be  granted  to  Mr.  Clark  on 
the  quantity  of  embankment  reported  by  the  engineer  as  having  been 
made  by  him,  being  15  per  centum  on  128,913.55  cubic  yards,  which  at 
18  cents  per  cubic  yard,  the  contract  price,  will  amount  to  *$3,480  66, 

<>Pift6eii  per  centum  on  the  amount  delivered,  which  netted  128,913.65  yards,  at  18 
cents  per  yard,  amounts  to  $4,094  90.  W.  CLARK. 
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which  sum  I  recommend  to  be  paid  to  Mr.  Clark  in  fnll  of  all  claims 
whatever  arising  under  his  contract. 

The  papers  are  herewith  returned. 

I  have  the  honor  to  be,  sir,  with  great  respect,  your  obedient  ser- 
vant, 

JOS.  SMITH. 
Hon.  William  A.  Graham, 

Secretary  of  the  Navy. 

Bureau  op  Yards  and  Docks,  AprU  24,  1852. 

The  foregoing  is  a  true  copy  of  the  original  letter  from  the  chief 
of  Bureau  of  Yards  and  Docks  to  the  Secretary  of  the  Navy  on  file 
in  this  office. 

WILLIAM  P.  MORAN,  Clerk. 

JOSEPH  SMITH,  Chi^  of  Bureau. 


No.  25. 

Letter  from  W.  Clark. 

Washington,  D.  (7.,  April  12,  1852. 

Sir  :  I  regret  I  did  not  have  the  privilege  of  a  hearing  before  your 
letter  of  6th  instant  was  received,  declining  to  reopen  my  account 
for  arrears  due  under  my  contract  with  the  nav}'  agent  at  the  Mem- 
phis yard.  I  feel  thus  because  I  am  assured  that  either  there  is  an 
error  in  the  alleged  cause  given  for  declining  to  reopen,  or  that  the 
universal  practice  of  the  government  grants  a  rehearing,  where,  as 
in  this  case,  I  can  show  errors  in  the  supposed  adjustment,  and  new 
evidence  of  the  most  important  and  conclusive  character,  subse- 
quently obtained. 

The  report  of  the  Bureau  of  Yards  and  Docks  is,  I  suppose,  the 
basis  of  the  decision,  as  it  is  in  that  bureau  the  claim  was  investi- 
gated. It  is  quite  evident  there  has  never  been  a  settlement  of  my 
account  there,  for  up  to  the  time  of  the  action  of  that  bureau,  in 
1848,  I  had,  in  fact,  not  even  ascertained  nor  made  up  my  account, 
but  had  urged  upon  the  department  to  have  it  done,  as  in  duty  bound, 
which  it  failed  to  do.  Since  that  time  I  have  laboriously,  and  at  con- 
siderable expense,  collected  seventeen  depositions  and  certificates, 
upon  which  I  have,  for  the  first  time,  been  able  to  make  up  an  ac- 
count of  the  balance  due  me  by  the  United  States  under  my  contract. 
Until  the  evidence  contained  in  those  depositions  was  embodied  I  w^as 
myself  ignorant  of  the  extent  of  my  rights.  I  have  never  presented 
a  final  account  or  claim  until  the  22d  ultimo,  upon  which  the  report 
of  Commodore  Smith,  above  alluded  to,  was  based. 

I  was  surprised,  on  reading  that  report,  to  find  it  stated,  as  is  men- 
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tioncd  in  your  letter,  that  the  claim  bad  been  '*  adjusted  and  settled." 
I  think  you  will  unite  with  me  in  that  surprise,  when  you  shall  read 
that  part  of  Colonel  Warford's  report,  of  the  23d  day  of  May,  1848, 
in  which  be  says  that  the  amount  td  be  allowed  me  for  shrinkage  de- 
pended upon  the  construction  given  to  thoit  contract,  about  which  there 
was  a  difference  of  opinion,  and  that  dispute  has  not  yet  been  ex- 
pressly acted  upon  by  the  department.  Colonel  Warford  did  not 
pretend  to  express  an  opinion  as  to  the  meaning  of  the  contract,  but 
merely  reported  that  he  had  measured  my  work  according  to  custom 
in  other  pUices;  and  the  only  action  of  Secretary  Mason  on  that  report 
was,  according  to  Commodore  Smith's  statement,  simply  to  direct, 
verbally,  that  I  be  paid  for  embankment  according  to  the  engineer's 
certificate.  Secretary  Mason,  like  Engineer  Warford,  expressed  no 
opinion  as  to  my  rights  under  the  contract,  nor  as  to  the  meaning  of 
that  instrument ;  and  thus  the  claim  was  left  open,  unadjusted,  un- 
settled. In  all  those  proceedings  no  account  of  mine  was  ever  pre- 
sented, but  I  was  urging  upon  the  officers  of  the  government  a  proper 
construction  of  the  contract,  'and  an  ascertainment  of  the  amount  due 
me.  That  construction  made  by  the  agent  of  the  government,  who 
was  charged  with  the  duty  of  entering  into  the  contract  with  me,  is 
now,  for  the  first  time,  before  you,  in  documents  Nos.  8  and  9,  ac- 
companying my  letter  to  you  of  the  22d  ultimo,  to  which  I  respect- 
fully invite  your  particular  attention.  I  beg  also  to  call  your  atten- 
tion to  the  enclosed  certified  copy  of  the  account  filed  in  the  Fourth 
Auditor's  office,  which  I  trust  will  be  conclusive  with  you  that  it  was 
not  an  adjusted  and  settled  account,  but  a  payment  made  on  the  10  per 
cent,  retained  on  the  monthly  deliveries,  desired  to  be  considered  as 
in  full  by  one  party,  protested  against  on  the  record  by  the  other, 
and  received  as  partial,  and  the  claim  postponed  for  future  action, 
as  certified  by  George  W.  Smith,  the  navy  agent,  who  made  the  pay- 
ment. 

But  in  addition  to  the  above,  there  are  evident  errors  of  calcula- 
tion upon  the  record.  In  Colonel  Warford' s  report  to  Captain  Pen- 
dergrast  (see  document  No.  5)  he  reports  as  paid  to  me  $23, 204  44. 
In  the  account  enclosed,  in  ascertaining  the  amount  of  retained  pay 
due  me,  there  is  acknowledged  to  be  due  me  ten  per  cent,  on  $26, 423  34. 
Of  that  sura,  reported  as  estimated  in  my  favor,  I  have  received  only 
the  first  sum,  leaving  still  due,  even  by  that  error,  $3,218  90. 

All  the  precedents  in  your  and  the  other  departments  on  the  sub- 
ject of  reopening  accounts  which  have  undergone  any  action  in  them, 
are,  that  every  account  is  considered  as  still  subject  to  examination 
until  the  parties  have  been  fully  heard  and  the  action  of  the  officers 
of  the  treasury  had  upon  it.  Even  then,  if  errors  are  manifest  in 
the  proceedings,  if  questions  are  reserved,  or  new  evidence  of  im- 
portance produced.  I  know  of  no  case  where  a  rehearing  has  been 
refused.  I  respectfully  ask  if  justice  would  not  be  violated  if  any 
other  rule  were  observed. 

Commodore  Smith  has  thought  proper  to  prevent  a  rehearing  by 
throwing  in  the  suggestion  that  it  is  a  stale  claim,  and  thus  endeavors 
to  bar  it  by  lapse  of  time.     Let  us  examine  this  objection  by  the 
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records  in  his  own  office.  My  first  appli<»tions  for  a  redress  of  this 
grievance  were  made  to  the  navy  agent,  with  whom  I  contracted,  time 
after  time.  He  could  give  no  redress,  although  he  agreed  my  claim 
was  just.  I  then  applied  to  the  Hon.  Mr.  Stanton,  in  December,  1847, 
which  letter,  together  with  a  letter  from  the  navy  agent  and  various 
citizens  of  Memphis,  were  referred  to  his  bureau.  After  ceasing  to 
work  under  the  contract,  because  of  the  persistence  of  the  engineer 
in  the  wrong  against  me,  on  the  17th  April  I  addressed  a  letter  to 
Hon.  Mr.  Stanton,  whose  application  to  the  Navy  Department  was 
followed  by  a  call  from  Commodore  Smith  on  the  commandant  of  the 
yard  for  a  report,  which  was  made  in  May,  1848.  That  report  I  was 
not  allowed  to  see  when  I  applied  at  the  yard  for  that  purpose,  and  I 
have  never  had  that  poor  privilege  until  my  arrival  in  this  city  within 
the  last  two  months.  I  was  informed,  and  no  doubt  correctly,  by 
Senator  Borland,  that  he  called  the  attention  of  the  department  to 
the  subject  in  the  early  part  of  1849,  without  producing  any  action, 
during  the  latter  part  of  which  year,  and  the  early  part  of  the  suc- 
ceeding one.  I  was  absent  in  the  south,  and  could  not  attend  to  it 
here.  And  President  Fillmore's  recommendation  to  Congress,  at  the 
session  of  1850-51,  to  establish  a  board  of  accounts,  caused  me  to 
make  further  delay  ;  and  now,  in  1852,  I  have  filed  depositions  and 
certificates  taken  in  1848,  1849,  and  1852,  the  latter  one  since  I  saw 
Colonel  Warford's  report,  all  of  which,  amounting  to  seventeen,  ex- 
cept three,  contain  new  and  material  testimony  not  before  exhibited 
to  the  department. 

Under  these  circumstances,  I  appeal  respectfully  but  earnestly  to 
you,  as  the  head  of  an  important  department  of  the  government,  to 
hear  a  claim  for  justice,  too  long  delayed,  from  an  humble  citizen. 

Very  respectfully,  your  obedient  servant, 

WILLIAM  CLARK. 

Hon.  William  A.  Graham, 

Secretary  of  the  Navy. 

Bureau  op  Yards  and  Docks,  AprU  24,  1852. 

A  true  copy  of  the  original  letter  from  William  Clark  to  the  Sec- 
retary of  the  Navy,  dated  April  12,  1852. 

WM.  P.  MORAN,  Clerk. 
JOS.  SMITH,  Chief  (f  Bureau. 
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No.  26, 
Account  for  the  ten  per  cent. 

The  United  States  Navy  Department,  under  the  appropriation  for 
navy  yard,  Memphis,  to  William  Clark,  Dr.,  for  the  ten  per  cent, 
ordered  to  be  withheld  on  bills  approved  for  material  delivered 
under  his  contracts,  dated  June  13,  1846,  and  August  11,  1847,  as 
follows: 


Am't  of  bm. 

10  per  cent. 

Amoant  of  bill  aporoved  AucrustS,  1846. .•••••... ...... 

$756  00 

1,760  22 

1,413  18 

2, 149  74 

2,056  50 

1,973  62 

1, 246  86 

768  96 

549  18 

2,264  40 

2,199  96 

1,800  00 

1,517  04 

807.66 

456  12 

1,485  10 

993  24 

792  00 

1,433  66 

$75  60 

Do Sept.      4,1846 

176  02 

Do Sept     30, 1846 

141  31 

Do Nov.      4, 1846 

214  97 

Do Nov.    30, 1846 

205  65 

Do Dec.    31,1846 

197  35 

Do Jan.     80, 1847............. 

124  68 

Do Feb.    27,1847 

76  89 

Do March31,1847 

Do April  30,1847 

54  91 
226  44 

Do May     31.1847 

219  99 

Do Auk-    12, 1847 

Do Auff.    31,1847 

180  00 
151  70 

Do Sept.   30,1847 

80  76 

Do Oct.     30,1847 

46  61 

Do March31,1848. 

148  51 

Do June    10, 1848........ 

99  32 

Do June   30, 1848 

Do..... ..Aufl:.    31.1848...... .......... 

79  20 
143  36 

Deduct  one  hundred  doUara  paid  by  Jos.  8.  Watkins,  navy 
agent,  on  bill  approved  August  31, 1847,  said  to  have  been 
retnmed  to  naw  aflrent. ............................... 

26,423  34 

2,642  27 
100  00 

2,542  27 

The  foregoing  list  of  bills  is  copied  from  the  bill  book  in  the  com- 
mandant's office  in  this  yard,  and  I  certify  that  the  amounts  are  cor- 
rect. Each  bill  has  been  approved  separately  in  full,  including  the 
reserved  ten  per  centum. 

J.  P.  MILTON, 
Clerk  to  CominandanU 


Approved. 


W.  C.  CHAPLIN, 

Commandant  pro  iem. 


Navy  Agent's  Office, 
Memphis,  November  6,  1848. 

Received  of  George  W.  Smith,  navy  agent,  two  thousand  five  hun- 
dred and  forty-two  dollars  and  twenty-seven  cents,    in  full  of  the 
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above  bill  of  ten  per  cent,  retained  on  bills  approved  for  material 
delivered  under  my  contracts,  dated  June  13,  1846,  and  August  11, 
1847,  and  have  signed  triplicate  receipts. 

WILLIAM  CLARKL 

Navy  Agent'  s  Office, 
Memphis  J  December  21,  1848. 

Received  of  George  W.  Smith,  navy  agent,  one  hundred  dollars,  in 
full  of  all  claims  against  the  United  States  under  my  contracts  for  em- 
bankment, dated  June  13,  1846,  and  August  11,  1847,  this  being  the 
amount  of  ten  per  cent,  retained  on  bill  approved  August  31.  1847, 
which  amount  was  returned  to  former  navy  agent  by  Mr.  Clark,  as 
per  certificate  accompanying,  and  have  signed  triplicate  receipts. 

WILLIAM  CLARK. 

Mr.  Clark  in  signing  the  above  receipt  in  full  for  embankment 
does  not  understand  he  is  waiving  his  claims  against  the  government 
for  shrinkage. 

GEO.  W.  SMITH,  Navy  Ageni. 

A  true  copy  from  the  original  on  file  in  the  Fourth  Auditor's  Office. 

A.  0.  DAYTON, 

Fourth  Audiior. 

Whereas  it  has  been  represented  to  me  by  William  Clark,  esq., 
that  the  sum  of  one  hundred  dollars  has  been  withheld  by  G.  W. 
Smith,  esq.,  navy  agent,  Memphis,  on  his  estimate  for  embankment 
paid  by  me  September,  1847,  amounting  to  $1,465  34,  under  the 
impression  that  the  said  one  hundred  dollars  (which  was  an  overpay- 
ment) has  not  been  accounted  for  to  me  by  Mr.  Clark,  nor  by  myself 
to  the  government:  Now,  therefore,  this  is  to  certify  that  on  the 
Ist  of  September,  1847,  I  paid  to  the  agent  of  Mr.  Clark  $1,465  34 
for  embankment,  and  charged  the  same  in  my  quarterly  account  end- 
ing December  31,  1847.  One  hundred  dollars  of  this  amount,  being 
disallowed  by  the  Fourth  Auditor  as  an  overpayment  on  said  esti- 
mate, was  credited  by  me  to  the  department  in  my  quarterly  account 
ending  March  31,  1848,  and  refunded  to  me  by  Lonergan,  Clark's 
agent. 

Tlie  one  hundred  dollars  retained  by  said  navy  agent  is  a  portion 
of  Mr.  Clark's  ten  per  cent,  on  said  estimate,  and  is  justly  due  to 
him ;  he  having  accounted  to  me  for  the  same,  and  I  to  the  govern- 
ment. 

Given  under  my  hand  this  8th  of  December,  1848. 

JOS.  S.  WATKINS. 

^    A  true  copy  of  the  original  on  file  in  the  Fourth  Auditors  office. 

A.  0.  DAYTON, 

Fourth  Auditor. 
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No.  27. 
Secretary  cf  the  Navy  to  W.  Clark. 

Nayt  Department,  April  20,  1852. 

Sib  :  Tour  communication  of  the  12th  instant  has  been  received,  and 
agreeably  to  the  request  therein  contained  I  have  re-examined  the 
report  of  the  Bureau  of  Yards  and  Docks,  and  the  evidence  pertain- 
ing to  your  claim  on  the  government,  but  do  not  perceive  any  suffi- 
cient reason  for  making  a  further  allowance. 

I  have  no  doubt  the  contract  was  improvidentiy  entered  into  on 
your  part,  but  I  can  afford  no  relief  on  that  account.  The  legal  con- 
struction of  the  contract  allows  nothing  for  waste  or  shrinkage.  You 
nndertook  to  furnish  materials  and  **make  221,000  cubic  yards  of 
embankment,''  and  for  this  you  were  to  be  paid  **upon  bills  certified 
by  the  inspecting  officer  and  approved  by  the  commandant  of  the 
yard."  On  all  bills  so  certified  and  approved  you  have  been  paid. 
It  appears  further,  from  the  report  of  Commander  Pendergrast,  that 
you  have  been  also  paid  on  the  bills  dated  31st  March,  1848,  for 
3,750  cubic  yards  of  shrinkage.  The  claim  for  shrinkage  is  not  new, 
therefore,  but  was  passed  upon  on  your  appeal  to  the  department  in 
1848,  and  so  much  allowed  as  the  engineer  judged  proper.  The 
complaint  now  is  that  more  was  not  allowed,  and  the  evidence  of 
other  persons  than  the  engineer  is  taken  to  show  that  he  erred.  The 
contract  specifies  that  your  bills  were  to  be  paid  on  his  certificate. 
It  is  therefore  his  judgment,  on  his  official  responsibility,  by  which 
the  quantity  of  embankment  made  is  to  be  determined,  not  the  vague 
opinions  of  others,  and  if  the  question  of  shrinkage  were  entertained 
at  all,  (as  it  seems  it  was,)  his  official  opinion  was  the  proper  criterion 
of  that. 

I  am  of  opinion,  therefore,  1st,  that  the  case  ought  not  to  be  re- 
opened generally,  because  the  decision  formerly  made  was  intended 
to  be  final  ;  that  the  new  depositions  taken  do  not  purport  to  be  newly 
discovered  evidence,  and  if  they  were,  the  evidence  would  not 
change  the  result.  Nor  can  the  finality  of  the  decision  be  affected 
by  the  memorandum  that  the  party  did  not  waive  his  claim  for 
shrinkage,  2d,  that  the  former  decision  wae  in  accordance  with  the 
lawful  interpretation  of  the  contract. 

It  would  be  a  good  ground  to  open  the  case  for  the  correction  of  a 
specific  mistake  in  the  amount  due  you,  if  any  such  mistake  existed 
88  that  supposed  by  you,  between  $23,204  44  and  $26,423  34.  But 
such  is  not  the  fact.  Colonel  Warford's  report,  referred  to  by  you, 
shows  that  the  sum  first  named  had  been  earned  up  to  the  31st  of 
March^  including  about  $675  for  shrinkage.  But  that  was  not  your 
last  settlement.     The  receipt  you  yourself  produce  shows,  in  addition 

to  that  sum  of $23,204  44 

That  you  received,  June  10 993  24 

That  you  received,  June  30 792  00 

That  you  received,  August  31 1,433  66 

Total $26,423  34 

which  you  acknowledge  that  you  have  received. 
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With  these  views  I  decline  to  direct  payment  of  any  portion  of 
the  claim. 

Very  respectfully,  your  obedient  servant, 

WILL.  A.  GRAHAM, 
Wm.  Clabk,  Esq., 

Wcbshingtoriy  D.  C 


No.  28. 

Letter  from  W.  Clark. 

Washington,  D.  C,  AprU  23,  1852. 

Sib:  I  have  received  your  favor  of  20th  instant,  and  would  now 
respectfully  ask  for  official  copies  of  our  correspondence,  and  the 
papers  and  vouchers  accompanying  the  same,  touching  my  claim 
against  the  United  States  for  material  delivered  in  the  Memphis  navy 
yard,  with  the  view  of  appealing  from  your  decision  to  Congress. 

'  In  order  to  save  labor  in  your  office,  I  have  myself  prepared  most 
of  the  copies,  so  that  they  are  only  to  be  collated,  which  I  beg  you 
will  have  done  as  early  as  possible.     I  await  your  pleasure. 
Very  respectfully,  your  obedient  servant, 

WILLIAM  CLAEK. 

Hon.  William  A.  Graham,  8ecret(mf  of  the  Navy. 


No.  29. 

Affidavit  of  0.  N.  Lide. 

State  op  Tennessee,  Shelby  County  : 

Personally  appeared  before  me,  James  Rose,  a  duly  commissioned 
and  sworn  notary  public  in  and  for  said  county,  Oscar  H.  Lide,  a  man 
of  veracity,  with  whom  I  am  personally  acquainted,  who  made  the 
following  statement  upon  oath,  to  wit:  That  he  made  an  examination 
of  the  daily  reports  made  by  the  civil  engineer  to  the  commandant  of 
the  United  States  navy  yard  at  Memphis,  and  found,  from  the  said 
daily  reports,  made  as  aforesaid,  that  the  average  number  of  working 
days  per  month  was  found  to  be  22,  (twenty- two;)  this  is  the  recol- 
lection of  the  affirmant. 

Witness  my  hand  and  the  impress  of  my  seal  of  office,  at  Memphis, 
Ft    a  1      ^^  ^^^^  county,  March  23,  1852. 
^^'  ^  J  JAMES  ROSE,  Notary  PMic 
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No.  30. 

Commodore  Smith  to  W.  Clark. 

Bureau  op  Yards  and  Docks,  March  12,  1852. 

Sir:  I  have  received  your  letter  of  this  morning,  and  in  reply  have 
to  inform  you  that  no  reports  in  this  office  show  the  measurement  of 
the  carts  used  in  making  the  embankment  at  the  Memphis  navy  yard 
tinder  your  contract  of  30th  June,  1846. 

As  the  average  number  of  working  days  at  the  Memphis  navy  yard, 
from  the  12th  July,  1846,  to  the  Ist  September,  1847,  would  prove 
nothing  in  the  matter  of  your  contract,  the  bureau  deems  it  unneces- 
sary to  call  upon  the  commandant  of  that  yard  for  the  information  as 
suggested  in  your  letter. 

Respectfully,  your  obedient  servant, 

JOSEPH  SMITH. 

Mr.  William  Clari^,  Washington. 


Affidavit  of  W.  Clark. 

State  of  Tennessee,  City  of  Memphis : 

In  the  matter  of  the  **  memorial"  of  William  Clark,  **to  the  honor- 
able the  Congress  of  the  United  States,"  dated  *' Washington,  D.  C, 
26  April,  1852,"  and  now  before  the  honorable  the  Court  of  Claims, 
the  said  William  Clark  states  that  a  number  of  the  witnesses  whose 
affidavits,  letters,  Ac,  were  filed  with  said  memorial,  are  either  dead 
or  removed  to  parts  unknown,  so  that  it  is  impossible  to  retake  their 
testimony,  to  wit : 

Colonel  Joseph  S.  Watkins,  navy  agent,  removed  several  years 
since  to  the  State  of  Missouri,  thence  to  California,  and  the  last  heard 
of  him  was  that  he  started  on  his  return  across  the  plains,  a  year  or 
eighteen  months  ago.     Supposed  now  dead. 

Colonel  D.  Morrison,  assistant  engineer  in  the  navy  yard,  Memphis; 
Edward  S.  Tod,  city  engineer;  and  Richard  Malone,  esq.  All  three 
died  in  Memphis  some  years  since. 

William  Maher  Ist,  William  Maher  2d,  Edward  Listen,  H.  W. 
Seale,  and  Richard  Carroll.  All  five  are  reported  dead;  but  if  not 
dead,  their  whereabouts  are  unknown,  having  removed  from  or  died 
in  Memphis  many  years  since. 

WILLIAM  CLARK. 

January  16,  1859. 

United  States  op  America,  Ciiy  of  Memphis : 

Personally  appeared  before  me,  Hume  P.  Hill,  a  commissioner  for 
the  Court  of  Claims,  duly  commissioned  and  qualified  to  reside  in  the 
city  of  Memphis,  State  of  Tennessee,  William  Clark,  to  me  known  to 
be  the  individual  named  in  and  who  executed  the  annexed  and  tore- 
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going  instrument,  and  he  being  duly  sworn,  says  on  oath   that  the 
statements  therein  contained  are  true. 

WILLIAM  CLAKK. 

r     n  1      3^0^^^  ^^  ^^^  subscribed,  and  given  under  my  hand  and  seal 
^  '    '-^  of  office,  at  Memphis,  this  10th  day  of  January,  1859. 

HUME  F.  HILL, 

Commissioner, 


IN  THE  CODRr  OF  CLAIMS. 

William  Clark  vs.  The  United  States. 

Plage. 

Depositions  of  witnesses  for  the  claimant. 

Thomas  E.  Rorex 2 

W.  0.  Lofland 13 

L.  R.  Richards 19 

D.B.  S.  Wood,  with  exhibit 23 

Elijah  Maffey 27 

Thomas  Crider • 30 

Thomas  Hogan -^ 34 

John  W.  Rucker,  with  exhibit — map 42 


No.  31. 

Depositions  of  witnesses  for  the  daimant. 

T.  E.  Rorex,  being  produced  and  sworn,  deposes  as  follows: 

Interrogatory  1st,  by  claimant.  State  whether  or  not  you  were  em- 
ployed and  acted  as  superintendent  and  foreman  of  William  Clark  in 
making  deliveries  of  earth  in  the  navy  yard  at  Memphis,  Tennessee; 
if  so,  when  did  you  commence  said  service,  and  how  long  did  you 
continue  in  said  service  ? 

Answer.  I  was;  from  May,  1847,  to  April,  1848. 

Interrogatory  2d,  by  same.  What  was  the  mode  of  delivery  of  earth 
in  filling  in  the  navy  yard  by  claimant  so  far  as  the  same  was  done  by 
horse  carts  ?  State  the  number  of  carts  used  and  the  time  of  each  cart 
during  the  time  that  you  were  employed  to  superintend  the  work, 
and  the  average  number  of  loads  of  earth  delivered  in  the  navy  yard 
per  day,  the  quantity  of  earth  contained  in  each  cart  load,  estimated 
by  cubic  yards,  so  delivered  by  the  claimant  in  the  navy  yard. 

Answer.  It  was  delivered.  The  earth  was  taken  from  an  average 
distance  of  fifty  yards  from  the  navy  yard,  in  horse  carts  with  tail- 
boards, carrying  full  loads,  the  hauling  being  down  hill,  until  the  1st 
of  August,  1847,  when  the  officers  of  the  navy  yard  refused  to  let  us 
run  through  the  centre  gate,  and  we  had  to  go  around  to  a  corner 
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gate.  The  distance  from  the  point  where  the  earth  was  taken  to 
where  it  was  deposited  in  the  navy  yard  varied  from  time  to  time, 
according  to  the  direction  of  the  officers  in  the  yard  as  to  the  place 
they  desired  to  be  filled  at  the  time; -sometimes  there  would  come  a 
rain  and  wash  gullies,  which  I  would  have  to  fill.  From  the  time  of 
my  employment,  on  the  1st  of  May,  1847,  to  the  1st  of  October,  1847, 
Mr.  Clark  had  employed  in  the  work  of  filling  in  the  navy  yard  froni 
thirty  to  thirty-four  carts;  about  an  average  of  thirty -two  from  the 
1st  of  May,  1847,  to  the  Ist  of  October,  1847.  During  the  month  of 
October  I  do  not  know  the  exact  number  of  carts  used,  but  not  less 
than  twelve;  in  November  I  worked  twenty-three  days  with  twelve 
carts;  in  December,  twelve  days  with  twelve  carts.  The  average 
number  of  cart-loads  per  day  was  about  sixty  for  each  cart,  and  not 
less.  Five  loads  would  make  two  cubic  yards  and  upwards;  I  am 
confident  they  measured  that  much. 

Interrogatory  3,  by  same.  State  if  you  know  of  claimant  building  a 
railroad  to  carry  and  deposit  earth  to  fill  in  the  navy  yard  at  Mem- 
phis; if  so,  when  did  he  commence  carrying  and  filling  by  said  rail- 
road; how  long  did  you  continue  to  carry  earth  by  the  railroad;  what 
was  the  mode  of  filling  by  the  railroad;  how  many  loads  were  depos- 
ited, upon  an  average,  per  day  by  said  railroad  during  the  time  it 
was  used;  how  much  did  the  loads  average  per  cubic  yard;  and  what 
was  the  number  of  cubic  yards  taken  from  the  blujQT  to  the  navy  yard 
by  said  railroad  ? 

Answer.  I  do  know  of  claimant  building  said  road,  which  was  com- 
menced about  the  first  of  December,  1847,  and  finished  in  January, 
1848.  He  commenced  carrying  and  filling,  I  think,  in  February, 
1848,  and  ended  in  March,  1848.  The  railroad  was  finished  with 
iron  rails  and  cars  drawn  by  horse  power.  About  one  hundred  and 
twenty-five  loads  were  deposited  per  day;  the  loads  average  four 
cubic  yards;  about  fifteen  thousand  cubic  yards  were  taken  from  the 
bluff  to  the  navy  yard. 

Question  4.  In  your  estimate,  state  what  proportion  was  deposited 
in  the  navy  yard,  and  what  for  repairing  the  railroad  and  other  pur- 
poses ? 

Answer.  The  entire  amount  of  the  excavation  above  mentioned, 
and  carried  by  railroad,  was  deposited  in  the  navy  yard,   except 
four  or  five  loads  which  was  used  in  repairing  the  crossing  of  streets 
by  the  railway. 

Question  5.  State  in  what  part  of  the  navy  yard  the  earth  was  de- 
posited that  claimant  took  there  by  said  railroad ;  whether  on  the 
edge  of  the  river  or  back  from  the  river,  and  whether  deposited  in 
the  water  or  on  ground  above  the  water;  and  state  whether  the  earth 
so  deposited  was  by  the  orders  of  the  officers  of  the  navy  yard  ? 

Answer.  It  was  deposited  in  the  southwest  comer  of  the  navy 
yard,  near  the  river.  I  commenced  depositing  on  dry  land;  some  time 
in  February,  1848,  the  river  commenced  rising,  and  got  up  some 
seven  or  eight  feet  on  the  embankment,  and  continued  up  until  the 
15th  of  April,  1848.  From  the  time  the  water  was  over  the  ground 
till  we  quit,  which  was  about  the  last  of  March,  1848,  we  dumped 
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the  earth  in  the  water  by  the,  orders  of  the  commandant  and  engi- 
neer of  the  yard. 

Question  6.  What  amount  of  earth  was  so  dumped  in  the  water, 
and  what  portion  or  percentage  of  that  amount  was  lost  by  the  effect 
and  action  of  the  water  ? 

Answer.  The  yard  was  overflowed  some  time  in  February,  1848, 
but  I  do  not  remember  the  time ;  from  that  time  we  continued  to 
deposit  earth  in  the  yard,  as  above  stated,  until  we  quit,  on  the  last 
of  March,  1848,  without  loss  of  time ;  and  the  earth  being  dumped 
in  the  water  during  that  time,  I  don't  think  more  than  one  yard  out 
of  ten  so  deposited  remained,  the  balance  being  carried  away  by  the 
action  and  current  of  the  water. 

Question  7.  State  in  what  part  of  the  navy  yard  the  earth  deposited 
there  in  horse-carts  was  placed  by  claimant,  and  whether  or  not  the 
same  was  exposed  to  the  overflow  of  the  river. 

Answer.  *  It  was  deposited  on  the  side  next  to  the  river  from  one 
end  of  the  yard  to  the  other,  and  nearly  parallel  with  the  river  ;  it 
was  subject  to  the  current  and  every  overflow  of  from  seven  to  fifteen 
feet ;  that  is,  at  some  points  fifteen  feet. 

Question  8.  Please  examine  Colonel  D.  Morrison's  estimate  No. 
10,  in  petition  and  exhibits  of  claimant,  and  the  item  of  five  hundred 
and  twenty-one  yards  as  filled  by  claimant  alongside  of  the  ropewalk, 
and  state  whether  the  same  embraced  the  work  done  by  you  in 
November  and  December,  1847. 

Answer.  The  five  hundred  and  twenty -one  yards  was  used  in  filling 
gullies  or  washes  alongside  the  ropewalk,  and  being  near  the  work, 
the  work  done  by  the  sub -contractors  was  measured  when  their  work 
was  measured.  The  work  done  in  November  and  December,  1847, 
was  a  separate  embankment  on  the  west  side  of  the  work,  and  not 
measured. 

Question  9.  Was  the  embankment  or  not  used  by  the  officers  of  the 
yard  in  hauling  building  materials  over  the  same,  and  erecting  build- 
ings thereon,  during  the  time  you  were  making  deliveries  of  earth 
therein  ? 

Answer.  The  embankment  was  used  for  hauling  brick,  timber,  and 
stone,  and  erecting  buildings  during  the  time  that  I  was  making  de- 
liveries of  earth. 

Question  10.  State,  if  you  know,  what  disposition  the  claimant  made 
of  the  carts  used  by  you  in  making  the  aforesaid  deliveries. 

Answer.  All  the  carts  on  hand  in  April,  1848,  were  sold  to  Daniel 
Saffarrans. 

Question  11.  State  if  you  know  H.  W.  Seal,  and  what  was  his 
occupation  at  the  time  of  your  first  acquaintance  with  him. 

Answer.  I  became  acquainted  with  him  on  the  first  of  May,  1847; 
he  was  then  overseer  for  complainant  in  embanking  the  navy  yard. 

Question  12.  Do  you  know  where  the  said  H.  W.  Seal  now  resides, 
and  if  dead  or  alive  ? 

Answer.  I  do  not  know  where  said  Seal  resides;  have  not  heard  of 
him  for  the  last  ten  years. 

Question  13.  State  whether  you  knew,  in  1847,  Colonel  D.  Morri- 


WILLIAM  CLARK.  67 

son,  assistant  engineer  in  said  navy  yard  at  that  time;  E.  S.  Tod,  city 
engineer  for  the  city  of  Memphis;  Colonel  Joseph  S.  Watkins.  navy 
agent  at  the  Memphis  navy  yard;  and  Richard  Malone  and  Edward 
Listen,  and  where  they  now  reside. 

Answer.  I  knew  the  parties  named.  Colonel  Morrison  and  E.  S. 
Tod  have  been  dead  several  years.  Richard  Malone  I  do  not  recol- 
lect about,  nor  do  I  recollect  about  Edward  Listen.  Colonel  Joseph 
S,  Watkins  left  here  for  Missouri  in  the  latter  part  of  1847  or  in 
1848;  I  cannot  recollect  the  exact  date.  I  have  not  heard  of  him  for 
a  number  of  years,  and  cannot  now  say  where  he  is. 

Question  14.  Stete  if  you  know  of  anything  more  that  would  be  of 
benefit  to  the  claimant. 

Answer.  I  do  not,  unless  it  be  to  state  the  number  of  days  I  worked 
in  delivering  clay  from  the  bluflf  into  the  navy  yard,  which  was  about 
thirty  days.  Also  I  will  state  that  the  number  of  working  days  with 
horse- carts  from  the  Ist  May  to  Ist  October,  1847,  were  twenty  per 
month. 

(To  questions  2,  3,  and  4,  objection  is  taken  because  of  their  incom- 
petency by  counsel.) 

Oross-interrogatory  1.  State  if  you  know  the  location  of  the  navy 
yard  at  Memphis,  Tennessee. 

Answer.  It  was  in  the  northwest  part  of  the  city  of  Memphis,  nearly 
a  square.  Wolf  river  striking  it  near  its  northeast  corner,  and  inter- 
secting the  Mississippi  at  its  southwest  corner. 

Cross-interrogatory  2.  State  upon  which  side  of  Wolf  river  this 
embankment  was  made  by  claimant. 

Answer.   On  the  east  side  of  the  said  river. 

Cross-question  3.  State  if  you  know  what  was  the  condition  of  the 
site  of  the  Memphis  navy  yard  at  the  date  of  claimant's  contracts  of 
June  30,  1846,  whether  overflowed  or  subject  to  overflow  by  the 
waters  of  Wolf  and  Mississippi  rivers;  and  state  whether  or  not  claim- 
ant, from  his  long  residence  in  the  city,  must  not  have  been  aware  of 
its  situation. 

Answer.  I  was  not  in  the  city  at  the  date  of  said  contract,  and  can- 
not say  whether  it  was  overflowed  or  not,  but  think  it  was  subject  at 
every  high  water,  and  suppose  the  claimant  must  have  been  aware  of 
its  situation. 

Cross-question  4.  State  if  there  had  been  any  overflows  of  said  navy 
yard  between  the  30th  of  June,  1846,  and  the  16th  of  July,  1847  ; 
and  if  so,  how  much  of  said  navy  yard  was  so  inundated,  and  to  what 
depth  ? 

Answer.  I  think  there  was  an  overflow,  which  commenced  in  Jan-* 
nary  and  subsided  in  March,  1847,  but  to  what  extent  and  depth  1 
do  not  know. 

Cross-question  5.  State  if  the  earth  deposited  by  claimant  was  not 
so  deposited  by  the  direction  of  the  engineer  of  the  navy  yard,  or  other 
duly  authorized  agent,  and  in  such  places  and  at  such  times  as  they 
directed  ? 

Answer.  I  think  it  was. 

Cross- question  6.  State  if  said  claimant's  contract  was  completed 
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by  the  15th  of  July,  1847  ;  if  not,  at  what  time  did  said  claimant  cease 
to  work  on  said  contract  ? 

Answer.  I  cannot  say  whether  his  contract  was  completed  by  the 
15th  of  July,  1847,  or  not,  but  think  it  was  ;  he  stopped  work  about 
the  last  of  March,  1848. 

Cross-question  7.  Are  you  certain  as  to  the  capacity  of  the  horse- 
cart  beds  and  railroad  cars,  as  heretofore  stated  ? 

Answer.  I  am  confident  the  statement  I  made  heretofore  is  correct* 

And  further  deponent  saith  not. 

THOMAS  E.  ROBEX. 


W.  O.  Lofland,  being  produced  and  sworn,  deposes  as  follows : 

Question  1,  by  claimant.  State  whether  or  not  you  were  in  claim- 
ant' 8  employ  during  the  fulfilment  of  his  contract  with  the  general 
government  for  embanking  in  the  Memphis  navy  yard  ;  if  so,  state 
what  time. 

Answer.  I  was  in  claimant's  employ  in  June  or  July,  1847,  to  the 
time  he  sold  his  contract  to  D.  Saffarrans,  the  19th  of  April,  1848. 

Question  2.  State  who  was  overseer  during  that  time  in  delivering 
embankment. 

Answer.  Thomas  E.  Borex  was  overseer  or  manager. 

Question  3.  State  whether  you  know  how  many  horse-carts  were 
employed  in  said  work  from  that  time  to  1st  of  October,  1847  ;  how 
many  trips  each  cart  made  per  day,  and  how  many  working  days  per 
month  ;  also  state  if  you  know  the  capacity  of  said  cart  beds. 

Answer.  There  were  about  thirty-five ;  each  cart  would  make  about 
fifty-five  to  sixty  loads  per  day  ;  the  number  of  working  days  per 
month  was  from  twenty  to  twenty -two  days,  it  being  the  dry  season  of 
the  year  ;  I  never  saw  the  carts  measured,  but  it  was  by  the  dampers 
and  overseers  estimated  that  every  five  loads  contained  two  or  more 
cubic  yards  of  earth,  which  was,  in  my  opinion,  a  correct  estimate. 

Question  4.  State  what  Mr.  Rorex,  overseer,  was  employed  at  in 
November  and  December,  1847,  while  claimant  was  preparing  to 
build,  and  was  building,  his  railroad  from  the  southwest  corner  of  the 
navy  yard  to  the  bluff  south  thereof. 

Answer.  Mr.  Rorex  was  employed  in  depositing  earth  in  the  navy 
yard  with  considerable  force,  with  from  eight  to  twelve  carts,  I  can- 
not say  positively  how  many. 

Question  5.  State,  if  you  know,  how  much  embankment  was  de- 
livered from  the  bluff  per  railroad  into  the  navy  yard  in  February 
and  March,  1848. 

Answer.  Between  fifteen  and  sixteen  thousand  yards,  as  estimated 
by  car-loads  and  the  engineer's  estimate  of  the  amount  taken  out  of 
the  bluff,  said  engineer  being  E.  S.  Tod,  acting  in  his  official  capacity 
as  city  engineer  for  the  city  of  Memphis. 

Question  6.  State,  if  you  know,  whether  said  embankment  was  de- 
livered in  said  navy  yard  on  dry  land  or  in  water,  and  whether  by 
order  of  the  officers  of  said  yard. 
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Answer.  The  greater  portion  was  delivered  in  water,  by  the  order 
of  the  officers  of  the  yard.  Only  a  small  portion  was  delivered  on 
dry  land* 

Question  7.  State  where  you  resided  from  the  1st  of  January,  1847, 
to  1st  July,  1847,  and  whether  or  not  such  residence  aflforded  you  an  op- 
portunity of  knowing,  generally,  the  force  employed  by  H.  W.  Seal  in 
making  said  embankment;  and  if  so,  state  what  force  that  was? 

Answer.  The  greater  portion  of  that  time  my  residence  was  in 
New  York,  and  cannot  speak  positively  as  to  the  force  that  Mr.  Seal 
had,  but  knew  the  force  to  be  considerable. 

Question  8.  State  who  was  acting  as  navy  agent  in  1846  and  1847  ? 

Answer.   Colonel  Joseph  S.  Watkins  was  acting  as  such. 

Question  9.  State  whether  said  Colonel  Watkins  approved  or  dis- 
approved of  the  mode  adopted  by  the  engineer  of  the  navy  yard  for 
ascertaining  the  amount  of  work  done  by  claimant? 

Answer.  Colonel  Watkins  stated  to  me  that  the  contractors  could 
not  get  justice  done  them  under  the  mode  adopted  by  the  engineer. 

Question  10.  State  if  you  know  Colonel  D.  Morrison,  assistant  en- 
gineer in  the  Memphis  navy  yard  ;  Edward  S.  Tod,  city  engineer  of 
the  city  of  Memphis  ;  Bichard  Maloue,  William  Maher  Ist,  William 
Maher  2d,  Edward  Listen,  H.  W.  Seal,  Bichard  Carroll,  and  Colonel 
Joseph  S.  Watkins,  and  whether  the  same  are  dead  ;  if  not  dead,  the 
residence  of  each  respectively  ? 

Answer.  I  knew  them  all  but  Carroll.  I  understand  and  believe 
Colonel  Morrison,  E.  S.  Tod,  Listen,  Maher  Ist,  Maher  2d,  and  Bich- 
ard Malone  to  be  dead.  I  knew  them  all.  Seal  I  have  not  heard  of 
in  ten  or  twelve  years.  The  last  I  heard  of  Colonel  Watkins  he  was 
in  California,  and  said  to  be  leaving  for  home,  which  has  been  five 
or  six  years  ago. 

(To  the  above  interrogatories  3,  5,  and  9,  exceptions  are  taken, 
upon  the  ground  of  their  immateriality.) 

Cross-interrogatory  1st.  You  state,  in  answer  to  question  6,  that  a 
greater  portion  of  the  deliveries  of  earth  were  made  in  water,  and 
only  a  small  portion  on  dry  land.  Will  you  please  state  what  per- 
centage of  said  deliveries  so  deposited  on  land  and  in  water  respect- 
ively remained  and  constituted  a  permanent  embankment  in  the 
navy  yard  ? 

Answer.  Of  that  portion  which  was  dumped  into  the  water,  eight- 
tenths  of  it  was  washed  and  carried  off  by  the  current  of  the  water; 
of  that  proportion  dumped  upon  dryland,  I  suppose  25  per  cent,  was 
carried  off  by  the  action  of  the  water. 

■         Be^mvned  by  claimant. 

1st.  State  whether  or  not  the  embankment  made  in  said  yard  by 
claimant  was  not  subject  to  overflow  from  one  end  of  the  yard  to  the 
other. 

Answer.  The  western  side  of  the  embankment  was  subject  to  over- 
flow from  one  end  to  the  other. 

And  further  deponent  said  not. 

H.  0.  LOFLAND. 
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And  on  this  13th  day  of  Jnly.  1860,  the  day  adjourned  to  for  the 
farther  taking  of  these  depositions,  L.  R.  Richards,  a  witness  in 
behalf  of  the  claimant,  being  first  duly  sworn,  deposeth  as  follows  in 
answer  to  interrogatories : 

Question  1  by  claimant  to  L.  R.  Richards.  State  if  you  were  re- 
corder of  the  corporation  of  the  city  of  Memphis  during  the  year 
1848,  and  if  you  are  now  the  register  of  said  city,  and  as  such  oflS- 
cer  had  and,  still  have  the  minutes  and  office  books  of  the  mayor  and 
aldermen  of  the  city  of  Memphis  in  your  custody  and  keeping;  and 
if  so,  state  whether  or  not  the  copy  certified  by  you,  and  marked  as 
exhibit  A  to  your  deposition,  is  a  true  and  correct  copy  of  the  origi- 
nal estimate  of  E.  S.  Tod,  now  on  file  in  your  office,  and  if  B.  S.  Tod 
during  that  year  was  city  engineer  of  the  corporation  of  the  city  of 
Memphis,  and  if  he  is  dead. 

Answer.  I  was  city  recorder  from  March,  1847,  to  January,  1850. 
I  was  elected  in  July,  1853,  register  of  the  city  of  Memphis,  and 
have  had  the  office  to  the  present  time.  I  was  keeper  of  the  records 
and  papers  of  the  office  of  mayor  and  aldermen  from  March,  1847,  to 
1850,  and  from  July,  1853,  to  the  present  time.  The  copy  certified 
by  me  is  a  true  copy  from  the  original  papers  on  file  in  my  office. 
E.  S.  Tod  was  city  engineer  during  the  year  1848,  and  he  is  dead; 
died  in  Memphis,  Tennessee;  he  died  seven  or  eight  years  ago. 

Question  2  by  same.  State,  if  you  know,  what  disposition  was  made 
with  the  earth  embraced  in  E.  S.  Tod's  estimate  as  exhibit  A  to  your 
deposition. 

Answer.  I  think  it  was  deposited  in  the  navy  yard,  from  the  fact 
that  I  frequently  saw  cars  conveying  the  earth  on  claimant's  railroad 
to  the  Memphis  navy  yard. 

Question  3.  What  do  you  know  respecting  the  death  of  Joseph  S. 
Watkins,  formerly  navy  agent  at  Memphis  ? 

Answer.  I  don't  think  he  has  been  in  Memphis  for  eight  or  ten 
years.  I  have  understood  that  he  was  dead.  Last  winter  I  saw  the 
lady  that  used  to  be  his  wife  in  Memphis,  Tennessee,  and  she  told 
me  that  she  was  here  for  the  purpose  of  settling  some  business  of  her 
husband's  estate,  and  stated  to  me  that  he  was  dead. 

(To  1st  and  2d  questions  objected  to  by  cross-examining  counsel 
on  the  ground  of  their  incompetency.) 

And  further  deponent  saith  not. 

L.  R.  RICHARDS. 

EXHIBIT  A. 

Memphis,  November  20,  1848. 

Gentlemen:  On  April  20,  1848,  I  measured,  at  the  request  of  Mr. 
William  Clark,  the  work  done  bv  him  on  the  bluffs  south  of  Court 
Street  landing,  which  I  herewith  present,  viz:  fifteen  thousand  five 
hundred  and  sixty-six  cubic  yards. 

15, 566  cubic  yards  excavation,  at  7^  cents $1, 167  45 

Yours,  respectfully, 

EDW'D  S.  TOD,  City  Engineer, 
The  Improvement  Committee. 
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State  of  Tennbssee,  Shelby  County^  City  of  Memphis  : 

Mayor's  Office,  Memphis. 

I,  Lewis  R.  Richards,  city  register  and  keeper  of  the  records  and 
seal  of  the  city  of  Memphis,  Tennessee,  do  hereby  certify  that  the 
above  and  foregoing  is  a  true  and  perfect  copy  from  an  original 
paper  now  on  file  in  my  office.  In  testimony  whereof,  I,  Lewis  R. 
Richards,  city  register  of  the  city  of  Memphis,  have,  on  the  day  of 
the  date  hereof,  set  my  hand  and  affixed  the  seal  of  the  city  aforesaid 
this  13th  day  of  July,  1860. 

Pj^  g  n  L.  R.  RICHARDS, 

*■  ■    '"*  City  Register. 


D.  B.  S.  Wood,  being  produced  and  sworn,  deposes  as  follows  : 

Interrogatory  1.  Were  you  ever  acquainted  with  Daniel  Saffarrans, 
D.  Morrison,  E.  S.  Tod,  Joseph  S.  Watkins,  and  H.  W.  Seal,  in 
Memphis,  Tennessee  ?  If  so,  state  whether  they  are  living  or  dead, 
and  if  dead,-  when  each  died. 

Answer.  I  knew  all  of  said  parties  in  Memphis,  Tennessee,  in  the 
year  1848.  I  understood  that  they  were  all  dead.  I  know  that  Tod 
and  Morrison  are  both  dead,  as  I  was  at  their  funerals.  I  am  satisfied 
that  Daniel  Saffarrans  is  dead.  I  have  lived  in  the  family  for  many 
years.  He  is  reported  to  have  died  at  Dunlap  Spring,  in  Hardeman 
county,  Tennessee.  I  was,  at  the  time  of  his  death,  in  Kentucky, 
and  received  a  funeral  notice  by  mail.  Henry  W.  Seal,  who  was 
sub- contractor  under  Saffarrans  &  Son  in  filling  and  making  embank- 
ments in  the  navy  yard  at  Memphis,  Tennessee,  left  Memphis  for 
New  Orleans  some  time,  I  think,  between  1850  and  January,  1853. 
After  he  left,  his  brother,  who  was  also  working  for  Saffarrans  &  Son, 
left  Memphis  for  New  Orleans.  Some  time  after  the  brother  returned, 
and  stated  to  me  that  H.  W.  Seal  died  in  New  Orleans,  and  I  have 
never  seen  him  or  heard  of  his  being  alive  since.  I  was  foreman  for 
Saffarrans  &  Son  from  the  time  they  commenced  filling  in  the  navy 
yard  till  Daniel  Saffarrans  died,  which  was  about  September  2,  1858. 
I  have  no  personal  knowledge  of  Joseph  S.  Watkins*  s  death.  I  knew 
him  when  he  resided  in  Memphis,  Tennessee.  He  was  in  Memphis 
as  late  as  the  year  1850.    He  left  Memphis,  I  think,  in  the  year  1850. 

Question  2.  Examine  the  paper  marked  exhibit  A  to  your  depo- 
sition,  purporting  to  be  a  copy  from  the  books  of  Daniel  Saffarrans 
&  Son,  and  state  whether  or  not  the  same  is  a  correct  copy  from  their 
books  of  the  estimates  of  filling  in  the  navy  yard  by  said  Saffarrans 
&  Son. 

Answer.  I  have  examined  the  paper,  and  have  this  day  compared 
it  with  the  books  of  said  Saffarrans  &  Son,  and  found  it  to  be  a  true 
copy  from  said  books  of  the  estimates  of  filling  in  the  navy  yard. 

Question  3.  State  whether  or  not  the  filling  and  embankment  em- 
braced in  said  exhibit  A  to  your  last  answer  was  made  by  and  with 
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the  same  carts  that  were  Qsed  by  William  Clark,  and  sold  to  Daniel 
Saffarrans  &  Son,  and  used  by  them  for  carrying  on  the  work. 

Answer.  I  know  they  were  the  same  carts.  I  was  the  foreman  of 
Saffarrans  &  Son  at  the  time  of  carrying  on  the  work.  Saffarrans  k 
Son  had  some  carts  of  their  own  and  some  hired  carts  that  were  used 
in  the  work.  They  were  all  of  the  same  capacity,  or  very  nearly  the 
same;  they  were  one-horse  or  one-mule  carts.  I  am  not  aware  of  any 
difference  in  the  capacity. 

Question  4.  Who  was  the  oflBcer  on  behalf  of  the  government  to 
ascertain  the  capacity  of  the  cart  beds  mentioned  in  your  answer  to 
questions  2  and  3  ? 

Answer.  Mr.  Vanzant,  who  was  then  employed  in  the  navy  yard  as 
assistant  engineer,  took  the  capacity  of  the  carts  used  in  filling  in  the 
navy  yard.  I  have  not  seen  him  for  six  or  seven  years;  he  was  in 
bad  health  the  last  time  I  saw  him.  He  has  not  been  in  Memphis 
since  that  time,  to  my  knowledge. 

Question  5.  Was  it  customary  for  the  oflScers  of  the  yard  to  require 
you  to  dump  your  carts  in  the  water  when  the  batture  was  over- 
flowed ? 

Answer^.  It  was;  and  the  fact  is  strongly  impressed  upon  my  mind, 
as  I  had  two  mules  drowned  in  doing  so. 

(Interrogatories  1,  2,  and  3,  of  the  above  deposition  excepted  to 
by  cross-examining  counsel  because  of  their  irrelevancy.) 

And  further  deponent  saith  not. 

D.  B.  S.  WOOD. 

[For  map  see  original.] 

EXHIBIT  A. 

Memphis,  Tennessee^  October,  1849. 

Sie:  Finding  that  the  chief  engineer's  estimates  of  the  embauk- 
ment  made  by  us  from  November  22,  1848,  up  to  1st  of  July  last,  fall 
so  far  short  of  the  actual  amount  of  earth  deposited  by  us  during  that 
time,  as  measured  by  the  cart-load,  I  would  respectfully  call  your 
attention  to  the  following  statement,  which  exhibits  the  difference 
between  the  number  of  cubic  yards  of  embankment  ascertained  by 
engineer's  measurement  and  that  as  actually  found  by  cart-load  mea* 
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snrement,  the  latter  being  daily  and  monthly  reported  by  persons 
appointed  by  the  commandant  of  the  yard : 


Date  of  estiinates. 


1848. 
Kov.  and  to  Dec.  80 

1849. 

JandLry  31  .... 

February  28 

March  31 


April  80 

May  31 

June  80 

On    final    measure- 
ment Aug.  20, '49. 


Deduct  am't  paid. 
Balance  due. .... 


si 

a  «  ^ 

S  «s  a 


3,671 

1,487 
6,606 

7,410 

12,408 
13, 804 
13, 828.  67 

3, 7^.  88 


61,840.46 
at  36  c.,  makes 
$21,644  16 


> 
a 

S   «  fl  'O 
7k 


19, 237 

4,242 
13,686 
©23,801 
t7,407 
33,011 
60, 136 
37,239 


188,768 


^-«  fO  »0 
€8"3     • 


2.30 

2.30 
2.30 

2.80 

2.30 
2.30 
2.30 


at  2. 80 


o  a 

.A 
P 

««-  »5  __ 
^   ^   S 

$  g  a 

a^  "" 

p 


.0    P 


8,863.91 

1,844.36 
6,960 

13,668.69 

14, 362.  60 
21,798.27 
16,190.87 


82, 068.  69 
at  36  c.,  makes 
$28,724  04 
21,644  16 


7,079  88 


Balance  due. 


20, 228.  24 

at  36  c.,  makes 

$7,079  88 


North  gate. 


t  South  gate. 


We  would  beg  to  call  your  attention  to  the  very  great  discrepancy 
between  the  monthly  as  well  as  the  final  measurement  of  the  engineer, 
and  the  quantity  actually  deposited  by  cart-load  measurement. 

To  these  monthly  discrepancies  we  called  the  attention  of  the  en- 
gineer, who  informed  us  that  they  were  but  approximate  estimates, 
and  that  the  final  measurement,  he  thought,  would  not  differ  much 
from  that  found  by  the  cart-load  measurement;  so,  under  this  assur- 
ance, we  were  induced  to  continue  the  embankment.  But  to  our 
great  surprise,  on  the  20th  of  August  last,  when  the  final  measure- 
ment was  made,  we  found  that  his  measurement  fell  short  20,  228y*oV 
cubic  yards  of  the  amount  deposited  by  cart-load  measurement. 

The  chief  causes  of  these  discrepancies  can  be  satisfactorily  found 
in  the  sinking  and  washing  of  the  embankment,  and  in  the  inunda- 
tions of  the  yard. 

This  difference,  as  you  will  perceive  by  the  above  statement,  would 
involve  a  loss  to  us  of  $7,079  88  worth  of  earth  deposited  by  us  in 
the  yard.  Therefore,  in  appealing  to  your  judgment  on  these  facts 
and  your  sense  of  justice,  we  need  not  say  that  we  make  any  demand 
but  what  a  clear  sense  of  right  confers;  and  therefore  ask  not  favor 
but  justice  at  your  and  the  government's  hands.     We  therefore  most 
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respectfully  request  that  you  will  authorize  the  payment  of  this  dif- 
ference. If,  however,  you  should  feel  any  hesitancy  in  so  doing,  we 
beg  that  this  communication  may  be  referred  to  the  Navy  Depart- 
ment. 

Very  respectfully,  sir,  your  obedient  servants, 

DAN'L  SAFPARRANS  &  SON. 
Cicero  Price, 

Liettt.  Cowkg  pro  tenu  United  StoUes  navy  yard,  Memphis. 


Elijah  CoflFey,  being  produced  and  sworn,  deposes  as  follows: 

Question  1,  by  claimant.  Please  state  how  long  you  have  resided 
in  Memphis,  and  what  is  your  profession  ? 

Answer.  I  have  lived  in  Memphis  thirty-five  or  thirty-six  years; 
am  a  preacher  of  the  Gospel. 

Question  2,  by  same.  Are  you  acquainted  with  the  location  of  the 
Memphis  navy  yard?  If  so,  state  whether  or  not  the  Mississippi 
ever  run  along  at  the  foot  of  the  blufif,  inside  the  yard,  and  whether 
steamers  and  other  boats  used  to  land  along  the  bluff  where  said 
yard  is. 

Answer.  I  am  acquainted  with  the  location  of  said  yard.  The 
river  used  to  run  along  the  bluff  where  said  yard  is.  Steamers  and 
other  boats  were  in  the  habit  of  landing  there. 

Question  3,  by  same.  What  kind  of  formation  is  it  between  the 
bluff  and  the  river  where  the  navy  yard  is  established  ? 

Answer.  It  is  a  bar  formed  by  the  debris  of  the  river.  It  com- 
menced forming  about  1828.  The  **  Helen  McGregor"  blew  up  about 
where  the  ropewalk  is  now. 

Question  4,  by  same.  State  whether  or  not  said  bar  or  batture 
is  solid,  like  a  primitive  formation,  or  whether  it  is  elastic  and  liable 
to  depression  by  placing  a  heavy  embankment  upon  it? 

Answer.  It  is  not  solid;  it  is  liable  to  depression  by  placing  an 
embankment  upon  it.     I  have  seen  it  sink  in  some  places. 

The  2d,  3d,  and  4th  interrogatories  excepted  to  by  cross-examining 
counsel  because  of  their  irrelevancy.  And  further  the  deponent  saith 
not. 

ELIJAH  COFFEY. 

Adjourned  to  July  20,  1860. 


Thomas  Crider,  being  produced  and  sworn,  deposes  as  follows: 

Question  1.  Please  state  your  residence  and  occupation. 

Answer.  I  reside  in  Memphis,  Tennessee;  occupation,  civil  en- 
gineer and  architect. 

Question  2.  Have  you  a  knowledge  of  the  location  of  the  Memphis 
navy  yard.  And  if  so,  state  the  character  of  its  foundation,  whether 
rock,  clay,  quicksand,  or  other  substances. 

Answer.  I  am  acquainted  with  the  location  of  said  navy  yard.  A 
portion  of  the  yard  is  located  on  hard  ground;  that  portion  upon 
which  the  government  had  embankment  made  was  alluvial,  formed  bv 
the  sediments  of  the  Mississippi  river. 
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Question  3.  State  whether  or  not  said  alluvial  formation  is  liable  to 
depression  during  the  progress  of  depositing  earth  thereon  for  em- 
bankment. 

Answer.  It  is.  I  know  from  personal  and  practical  observation 
that  the  settling  is  considerable,  but  I  do  not  know  the  ratio  per  cubic 
foot.  I  know  that  in  erecting  structures,  a  portion  of  which  was 
upon  hard  ground  and  a  portion  upon  the  alluvial,  that  that  portion 
upon  the  elluvial,  although  erected  upon  broad  platforms  to  prevent 
settling,  yet  that  portion  upon  the  sdluvial  settled  and  gave  way  to 
such  a  degree  that  it  had  to  be  sustained  by  braces  or  buttresses. 

Question  4.  Please  look  at  the  letter  of  A.  B.  Warford  to  William 
Clark,  dated  Memphis,  April  8,  1848,  and  on  page  20  of  the  record 
in  this  case,  and  state  whether  or  not  it  was  possible  for  said  engineer 
(Warford)  to  give  accurate  estimates  for  all  deliveries  of  earth  in  em- 
bankment in  said  yard,  taking  in  view  his  mode  of  measurement  and 
your  knowledge  of  the  foundation  of  said  yard. 

Answer.  I  have  looked  upon  the  letter  referred  to,  and  I  do  not 
think  that  he  could  by  his  mode  of  measurement  give  accurate  esti- 
mate of  all  that  was  dumped,  and  the  oftener  the  measurement  was. 
repeated  the  greater  the  diflference. 

Question  5.  Please  •  state  whether  your  answers  to  the  foregoing 
interrogatories  in  relation  to  the  character  of  the  foundation  of  the 
said  navy  yard,  and  tke  work  of  embanking  therein,  apply  to  the 
years  1846,  1847,  and  1848. 

Answer.  They  do. 

Gross-question  1.  You  state,  in  reply  to  interrogatory  4,  that  you 
do  not  think  correct  estimates  of  deliveries  of  earth  could  have  been 
made  according  to  measurement  adopted  by  A.  B.  Warford,  civil  en- 
gineer; you  will  please  state  why,  if  **  accurate  levels*'  were  taken, 
as  mentioned  in  his  letter  to  claimant  of  April  8,  1848. 

Answer.  For  the  reason,  as  I  understand  his  letter,  that  he  had 
made  his  bench  on  the  flat  or  alluvial,  that  would,  by  the  superincum- 
bent weight  of  embankment,  depress  the  alluvial  on  the  flat  upon 
which  his  bench  was  located;  assuming  that  he  referred  to  this  allu- 
vial as  his  bench-mark  in  all  future  measurements;  and  as  the  bench 
would  be  depressed,  and  as  the  embankment  would  be  depressed 
below  said  bench-mark,  so  much  of  said  embankment  would  not  be 
included  in  the  estimate. 

Question  2.  State  whether  or  not  you  know  whether  the  flat  re- 
ferred to  in  A.  B.  Warford' s  letter  upon  which  his  **  accurate  levels'' 
were  made  was  alluvial  or  solid  earth. 

Answer.  I  infer  that  he  meant  alluvial  bottom  from  the  language 
he  used;  but  of  my  own  personal  knowledge  I  know  nothing. 

Re-examined  by  daimant 

Do  you  know  whether  the  embankment  in  said  yard  was  made  be- 
tween the  bluflF  and  the  river,  and  whether  the  space  between  the 
bluflF  and  the  river  was  alluvial  or  not  ? 
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Answer.  The  embankment  was  made  between  the  bluff  and  tbe 
river,  and  on  the  alluvial. 

And  further  deponent  saith  not. 

THOS.  CKIDBR. 

Adjourned  over  by  appointment  to  Monday,  July  23,  1860.  There 
being  no  witness  present,  adjourned  to  24th;  upon  which  day  Thomas 
Hogan,  being  duly  sworn,  depose th  as  follows  in  behalf  of  the  claimant : 

Question  1.  How  long  have  you  resided  in  Memphis,  Tennessee, 
and  what  is  your  occupation  ? 

Answer.  I  have  resided  in  Memphis  since  1837  ;  my  occupation  is 
■contractor  on  public  works,  such  as  levees,  railroads,  Ac. 

Question  2.  State  whether  or  not  you  were  employed  by  Wm. 
Olark  in  making  embankment  in  the  Memphis  navy  yard  from  the 
12th  July,  1846,  to  the  Ist  September,  1847. 

Answer.  I  was. 

Question  3.  How  many  carts  were  employed  during  that  time  ? 

Answer.  The  average  was  about  27  carts  ;  sometimes  there  were 
more — 32. 

Question  4.  How  many  working  days  per  month  during  that  time? 

Answer.  Some  months  we  made  nineteen  and  twenty-one  days, 
which  was  the  least.  Some  months  we  made  twenty-two  to  twenty- 
three  and  three-quarters,  which  was  the  most ;  the  average  would  be 
^t  least  twenty. 

Question  5.  How  many  trips  would  each  cart  make  per  day  during 
that  time  ? 

Answer.  The  average  would  be  at  least  sixty-five  trips  per  day. 
I  hauled  from  auction  square  to  the  centre  of  the  navy  yard,  and 
made  sixty-five  trips  per  day,  and  I  know  the  distance  was  as  great 
AS  the  average  haul  of  the  entire  work  in  that  time. 

Question  6.  What  was  the  capacity  in  cubic  feet  of  the  said  cart- 
loads ? 

Answer.  They  were  from  13J  to  16J  cubic  feet.  Four  loads  and 
a  fraction  would  make  two  cubic  yards. 

Question  7.  State  whether  the  material  for  said  embankment  was 
<]elivered  on  alluvial  soil,  on  solid  foundation,  or  in  water,  and 
whether  or  not  all  of  said  material  was  delivered  at  places  and  in 
water  as  directed  by  the  officers  of  the  said  navy  yard. 

Answer.  It  was  delivered  on  alluvial  soil  and  in  water,  and  by 
■direction  of  the  officers  of  the  yard.  I  should  think  one-fourth  of  it 
was  dumped  in  water. 

Question  8.  State  whether  or  not  the  whole  front  (the  west  side) 
of  said  embankment,  from  the  north  to  the  south  end  of  said  yard, 
was  subject  to  the  current  and  waves  of  the  Mississippi  and  Wolf 
rivers  at  every  overflow,  and  thereby  subject  to  great  loss  and  waste. 

Answer.  It  was  subject  to  such  currents  and  waves,  and  thereby 
to  great  loss  and  waste.  The  water  was  from  eight  to  eleven  feet 
•deep.  I  had  a  horse  drowned  there,  and  could  not  get  my  cart  out 
for  some  three  months. 
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Qaestion  9.  State  whether  or  not  the  earth  was  ordered  to  be  de- 
livered in  embankment  in  such  a  manner  that  the  embankment  formed 
by  such  deliveries  increased  in  area  towards  the  river,  and  by  reason 
thereof  the  fresh  side  of  the  embankment  was  always  exposed  to  the 
overflows  ;  and  whether,  during  said  overflows,  the  carte  were  damped 
in  the  water,  and  at  various  points,  to  the  great  inconvenience  of  the 
contractor  and  loss  of  material. 

Answer.  The  embankment  was  not  made  in  that  regular  order,  but 
was  scattered  about.  They  would  order  us  about  from  place  to  place, 
two  or  three  times  a  day.  Sometimes  every  hour  they  would  send 
some  carts  one  way  and  others  another  way. 

Question  10.  State  whether  or  not  the  officers  of  the  yard  took  pos- 
session of  said  embankment  as  fast  as  made,  and  used  the  same  in 
transporting  rock  for  the  vertical  wall,  in  transporting  heavy  building 
materials,  and  erecting  thereon  buildings  ;  and  whether  by  such  use 
the  said  embankment  was  injured  or  wasted  as  well  also  as  by  the 
formation  of  gullies  during  rains,  and  washed  off  in  the  river;  and 
whether  or  not  the  alluvial  foundation,  saturated  with  water,  was 
liable  to  greater  depression  than  it  would  have  been  had  not  those 
heavy  materials  been  transported  over  and  used  upon  it. 

Answer.  They  did  use  the  embankment;  they  used  it  before  it  was 
received  by  the  engineer  ;  they  hauled  rock  on  truck  cars  and  sleds ; 
they  also  hauled  their  building  materials,  such  as  rock,  timber,  lum- 
ber, &c.,  and  erected  buildings  on  the  embankment,  and  at  the  same 
time  required  the  claimant  to  deliver  his  material  around  the  walls  of 
said  buildings,  while  they  kept  men  there  ramming  the  earth  along- 
side the  walls,  and  inside  cellars  five  or  six  feet  deep.  The  said  em- 
bankment was  by  such  means  greatly  damaged  and  wasted,  as  well  as 
by  the  rain  gullies  washing  it  in  the  river.  The  north  end  of  batture 
was  a  quagmire,  and  the  whole  yard  was  subject  to  depression  by 
the  weight  of  the  embankment  upon  it,  and  by  the  use  of  it  in  trans- 
porting materials  over  it. 

Question  11.  State  whether  or  not  the  batture  or  flat  between  the 
foot  of  the  bluff  where  the  vertical  wall  of  rock  stands,  and  the  shore 
of  Wolf  river,  is  composed  of  quicksands  and  other  sediments,  such 
as  are  held  in  solution  by  the  Mississippi  river  ;  and  whether  or  not 
this  is  the  character  of  the  foundation  over  which  the  entire  embank- 
ment was  delivered  by  claimant? 

Answer.  It  is  composed  of  such  material  from  Wolf  river  to  within 
30  or  40  feet  of  the  vertical  wall,  and  claimant's  embankment  was 
made  between  said  wall  and  the  river. 

Question  12.  State  whether  or  not  the  said  batture  was  of  sufficient 
firmness  to  be  used  in  hauling  loads  upon  without  embankment  or 
without  being  planked. 

Answer.  It  was  not.  Even  last  year  we  were  obliged  to  plank  a 
road  from  Wolf  river  to  claimant's  embankment  to  haul  coal  for  the 

« 

^as  company.     I  have  had  horses  mired  in  said  batture,  and  had  to 
haul  them  out  with  ropes. 

Question  13.  State  whether  you  were  acquainted  with  Thos.  E. 
Rorex,  Michael  Leonard,  Ed.  Doyle,  and  H.  W.  Seal,  and  whether  or 
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not  they  were  engaged  in  (the  three  last  named  as  sub -contractors) 
the  work  of  embanking  in  said  yard  in  the  months  of  October,  No- 
vember, and  December,  1847,  and  whether  said  Seal  acted  as  manager 
of  teams  in  said  work  for  claimant  during  the  fore  part  of  the  year 
1847  till  relieved  by  said  Rorex,  and  whether  they  are  now  living  or 
dead. 

Answer.  I  know  them  all.  Rorex,  Leonard,  and  Doyle  worked  in 
these  months,  but  I  do  not  remember  how  long  Seal  worked.  I  re- 
member that  Seal  acted  as  foreman  until  relieved  by  Rorex.  Leon- 
ard and  Doyle  are  dead  ;  I  was  at  their  funerals.  I  do  not  know 
anything  about  Seal. 

Question  14.  Do  you  remember  that  somewhere  about  the  year 
1845,  and  before  claimant  entered  into  the  contract  for  embanking  in 
said  yard,  the  Bureau  of  Yards  and  Docks  published  in  the  news- 
papers a  notice  to  contractors  inviting  proposals  for  the  delivery  of 
sundry  materials  at  the  Memphis  navy  yard,  among  which  was  the 
embankment  in  this  case,  and  for  the  necessary  piling  on  the  eastern 
side  of  Wolf  river  to  secure  the  shore,  and  whether  the  work  of 
piling  was  actually  commenced?  If  yea,  please  state  whether  or  not 
it  was  the  general  impression,  or  rather  was  it  your  impression,  that 
the  said  shore  would  be  secure,  and  the  overflows  prevented  from 
spreading  over  the  batture  of  said  navy  yard. 

Answer.  I  remember  it;  my  impression  was  that  it  would  secure 
the  shore  as  the  piling  was  commenced  by  the  government,  but  it 
was  afterwards  abandoned. 

Question  15.  Have  you  taken  any  pains  to  ascertain  the  capacity 
of  the  cart  beds  used  by  claimant,  and  to  ascertain  the  number  of 
trips  per  day  since  the  date  of  your  deposition  taken  July  24,  1848? 

Answer.  I  have.  I  have  purchased  some  of  the  same  carts  from 
Colonel  Saffarrans ;  the  carts  were  measured  by  Colonel  Warford, 
engineer,  and  the  trips  made  from  auction  square  were  counted,  and 
the  distance,  as  before  stated,  being  greater  tlian  that  over  which 
claimant  hauled. 

(Questions  3d,  4th,  5th,  6th,  and  8th  excepted  to  by  cross-exam* 
iniug  counsel  on  the  grounds  of  their  immateriality ;  the  9th  on  the 
grounds  of  irrelevancy,  and   the  14th   because  of  incompetency.) 

Cross-question  1.  State  what  extent  of  the  navy  yard  was  covered 
with  water ;  whether  one-third,  fourth,  or  eighth,  during  the  time 
Mr.  Clark  was  building  his  embankment ;  how  deep  it  was  so  covered, 
and  whether  during  the  entire  time  of  his  contract,  or  only  tempo- 
rarily ? 

Answer.  About  three-fourths  of  the  yard  was  covered  with  water ; 
some  places  four  feet  and  others  eleven  feet,  which  was  only  tempo- 
rarily, the  water  entirely  subsiding  at  low-water  mark. 

And  ftirther  this  deponent  saith  not. 

THOMAS  HOGAN. 
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Adjourned  to  August  3,  1860,  when  E.  W.  Rucker  being  duly 
sworn,  deposes  as  follows : 

Question  1.  State  what  is  your  regular  profession  and  business, 
and  whato£5ce,  if  any,  you  hold  in  the  city  of  Memphis,  Tenn. 

Answer.  I  am  a  civil  engineer  for  the  city  of  Memphis,  Tennessee. 

Question  2.  State  whether  or  not  you  are  familiar  with  the  plan 
and  grades  of  the  said  city  of  Memphis,  and  state  if  you  ever  pre- 
pared and  had  published  a  map  of  said  city  and  if  so,  when  ? 

Answer.  In  the  year  1858  1  resurveyed  the  city  of  Memphis,  and 
published  a  map  of  the  same,  and  think  I  am  familiar  with  the  plan 
and  grades  of  said  city. 

Question  3.  State  whether  or  not  you  ever  saw  and  are  familiar 
with  the  original  map  or  plan  of  Memphis,  published  in  1827,  or  the 
original  of  which  the  exhibit  to  your  deposition  is  a  copy. 

Answer.  I  am  familiar  with  the  map  published  in  1827  by  T.  Fred. 
Goedecke,  and  the  exhibit  A  to  my  deposition  is  a  copy. 

Question  4.  Please  examine  the  plan  or  map  of  Memphis  annexed 
to  your  deposition,  marked  exhibit  A,  and  say  whether  or  not  it  is  a 
correct  copy  of  the  original  map  or  plan  of  Memphis;  and  if  so,  state 
fully  what  lines  or  marks  on  said  map  represent  the  shore  of  the 
Mississippi  river  in  1827,  and  where  Wolf  river  then  entered  the 
Mississippi  river,  and  where  the  eastern  shores  of  the  Mississippi 
and  Wolf  rivers  were  when  the  navy  yard  was  being  filled,  viz : 
from  1846  to  1848,  and  where  Wolf  river  then  intersected  the  Mis- 
sissippi river  ;  and  state  what  lines,  if  any,  on  said  exhibit  A  show 
the  location  of  the  navy  yard ;  and  state  if  the  filling  in  the  navy 
yard  was  on  the  bar  or  alluvial  Meposit  made  by  the  change  of  the 
river  bed,  as  shown  by  said  exhibit  A. 

Answer.  The  river,  as  shown  on  the  map,  represents  the  shore  of 
the  Mississippi  river,  and  also  represents  the  shore  of  Wolf  river. 
The  blue  lines  on  the  map  represent  the  present  position  of  the  Mis- 
sissippi and  Wolf  rivers.  I  was  not  in  Memphis  in  1846  and  1848, 
while  the  Memphis  navy  yard  was  being  filled,  and  cannot  say 
where  the  shores  were  at  those  dates.  The  red  lines  in  the  said 
exhibit  represent  the  position  of  the  navy  yard.  The  filling  in 
the  navy  yard  was  on  the  alluvial ;  that  is  my  impression  from  the 
map  before  me.  Of  course  I  cannot  say  positively,  as  I  was  not 
here  at  the  time. 

Question  5.  Are  you  familiar  with  the  business  of  excavation  and 
embankment,  and  the  measurement  of  earth  before  excavation  and 
after?  If  so,  state  whether  or  not  the  earth  on  being  removed  from 
an  excavation  and  placed  in  dry  embankment  would  measure  more  or 
less  than  the  said  excavation  from  which  it  had  been  removed. 

Answer.  I  am  familiar  with  the  business;  in  a  dry  embankment  it 
^would  measure  more  than  the  excavation  from  which  it  was  taken. 

1st  cross-question.  Please  state  your  age,  and  how  long  you  have 
resided  in  the  city  of  Memphis. 

Answer.  I  am  twenty-five  years  of  age ;  have  resided  in  Memphis 
about  six  years. 

2d  cross-question.  State  whether  or  not  your  replies  to  interroga- 
tories of  claimant  are  not  based  rather  upon  the  correctness  of  the 
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map  before  you  than  upon  any  personal  knowledge  of  the  condition 
of  the  navy  yard  site  in  1827,  or  at  any  future  time. 

Answer.  They  were,  with  the  exception  of  the  Mississippi  and 
Wolf  rivers,  which  was  obtained  from  actual  survey. 

And  further  deponent  saith  not. 

EDW'D  W.  RUCKER. 

State  of  Tennessee,  County  of  Shelby: 

On  this  second  day  of  July,  A.  D.  one  thousand  eight  hundred  and 
sixty,  personally  came  Thomas  E.  Rorex,  W.  O.  Lofiand,  L.  B.  Rich- 
ards, D.  B.  S.  Wood,  Elijah  CoflFey,  Thomas  Crider,  Thomas  Hogan, 
and  Edw.  W.  Rucker,  the  witnesses  within  named,  and  after  having 
been  first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  the  questions  contained  in  the  within  depositions  were 
written  down  by  the  commissioner  and  then  proposed  by  him  to  the 
witnesses;  and  the  answers  thereto  were  written  down  by  the  com- 
missioner in  the  presence  of  the  witnesses,  who  then  subscribed  the 
depositions  in  the  presence  of  the  commissioner.  The  depositions  of 
Thomas  E.  Rorex,  W.  0.  Lofland,  L.  R.  Richards,  D.  B.  S.  Wood, 
Elijah  Coffey,  Thomas  Crider,  Thomas  Hogan.  and  Edw.  W.  Rucker, 
taken  at  the  request  of  claimant,  to  be  used  in  the  investigation  of 
a  claim  against  the  United  States,  now  pending  in  the  Court  of  Claims 
in  the  name  of  William  Clark. 

Both  parties  were  present  by  counsel,  and  neither  objected.  By 
agreement  of  counsel,  the  taking  of  these  depositions  was  commenced 
on  the  2d  day  of  July,  1860,  and  continued  from  day  to  day  until  the 
3d  August,  1860,  on  which  day  they  were  closed. 

[L.  B.]  H.  P.  HILL, 

Commissioner. 

Commissioner's  fees $16  80 

Attendance  fee,  witness 12  00 


28  SO 

Fees  paid  by  plaintiff. 

H.  P.  HILL, 

Commissioner, 


Navy  Dcpabtxent, 

November^,  1860. 

Sir  :  I  have  received  your  letter  of  the  29th  ultimo,  enclosing  copy 
of  an  order  of  the  Court  of  Claims  on  this  department  for  certified  copies 
of  certain  papers,  to  be  used  as  evidence  in  the  case  of  William  Clark 
V8.  The  United  States,  together  with  any  other  information  in  the  de- 
partment tending  tD  elucidate  said  claim. 


Herewith  transmitted  is  a  certified  copy  of  the  letter  of  the  chief 
of  the  bureau  of  yards  and  docks,  specified  in  the  order,  and  also  cer- 
tified copies  of  copies  of  the  two  other  letters  mentioned — ^the  origi- 
nals of  which  are  not  in  the  possession  of  the  department.  I  also 
transmit  certified  copy  of  a  report  in  relation  to  the  claim  of  William 
Clark,  made  to  the  Secretary  of  the  Navy  by  the  chief  of  the  Bureau 
of  Yards  and  Docks,  under  date  of  April  5,  1852. 
I  am,  respecfuUy,  your  obedient  servant, 

I.  TOUCBY. 
Samuel  H.  Huntington,  Esq. , 

Ckirf  Clerk  of  the  Court  of  Claims. 


United  States  Navy  Depabthent, 

November  3,  1860. 

I  certify  that  the  annexed  is  a  true  copy,  papers  numbered  1  and 
4  are  true  copies  from  the  records  of  this  department,  and  that  those 
numbered  2  and  3  are  true  copies  q^  copies  on  file  in  the  department. 

CHARLES  W.  WELSH, 

Chief  Clerk. 

Be  it  known,  that  Charles  W.  Welsh,  whose  name  is  signed  to  the 
above  certificate,  is  now,  and  was  at  the  time  of  so  signing,  chief 
clerk  in  the  Navy  Department,  and  that  full  faith  and  credit  are  due 
to  all  his  official  attestations  as  such. 

In  testimony  whereof  I  have  hereunto  subscribed  my  name,  and 
caused  the  seal  of  the  Navy  Department  of  the  United  States 
to  be  affixed,  at  the  city  of  Washington,  this  third  day  of 
[L.  8.]  November,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty,  and  of  the  independence  of  the  United 
States,  the  eighty- fifth. 

ISAAC  TOUCEY, 
Secretary  of  the  Navy. 


No.  1. 

Bureau  of  Yards  and  Docks, 

Ootober  10,  1860. 

Sir  :  You  are  hereby  authorized,  under  the  authority  of  the  Secre- 
tary of  the  Navy,  to  engage  Daniel  Saffarans  &  Son  to  make  the  em- 
bankment required  at  the  Memphis  navy  yard  for  the  current  fiscal 
year.  The  amount  to  be  expended  for  this  work  is  not,  under  any 
circumstances,  to  exceed  the  sum  allotted  for  it,  ($39,000,)  without 
express  authority  from  the  bureau. 

The  earth  is  to  be  brought  into  the  yard  at  such  times,  and  dis- 
posed at  such  places  therein  as  the  commanding  officer  shall  require 
and  direct.     The  measurement  to  be  by  cart-loads,  each  cart  to  be 

Bep.  C.  C.  288.-6 
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nnmbered  and  accurately  measured  by  the  engineer,  and  its  contentB 
marked  with  paint  in  feet  and  hundredths  of  feet— -a  record  of  each 
load  to  be  made  in  a  book  when  dumped  ;  the  agent  of  the  United 
States  to  take  an  accurate  account  of  the  exact  amount  in  the  carts 
by  the  marks — ^let  the  number  of  the  cart  be  entered  in  one  column 
and  its  contents  in  another,  in  figures.  The  price  to  be  paid  to  be 
forty-five  cents  per  cubic  yard,  and  to  be  paid  monthly,  deducting 
ten  per  cent.,  which  is  to  be  retained  until  the  close  of  the  fiscal  year, 
and  to  be  forfeited  in  case  of  non-compliance  with  the  agreement. 

The  navy  agent  must  make  his  requisitions  upon  monthly  e^titncUes 
of  the  probable  amounts  required,  so  as  to  be  in  funds  to  meet  the 
payments  according  to  agreement. 

It  is  desirable  that  the  embankment,  under  this  authority,  be 
commenced  whilst  the  waters  are  low. 

Respectfully,  your  obedient  servant, 

JOS.  SMITH. 

Commander  W.  F.  Shields,  Memphis. 


No.  2. 

United  States  Navt  Yabd, 

Memphis^  November  1,  1850. 

Gentlemen  :  I  am  authorized  by  the  Secretary  of  the  Navy, 
through  the  Bureau  of  Yards  and  Docks,  to  employ  you  to  make  the 
embankment  required  in  this  yard  during  the  fiscal  year  ending  the 
30th  June,  1851. 

The  earth  to  be  brought  into  the  yard  at  such  times,  and  deposited 
at  such  places  therein,  as  the  commandant  may  direct.  The  embank* 
ment  to  be  measured  by  the  cart-load,  and  payments  to  be  made 
monthly  at  the  rate  of  forty-five  cents  per  cubic  yard,  with  a  reser- 
vation of  ten  per  cent.,  which  is  to  be  retained  until  the  close  of  the 
fiscal  year,  and  to  be  forfeited  in  case  of  non-compliance  with  the 
agreement. 

You  will  be  pleased  to  signify,  in  writing,  whether  you  are  willing 
to  do  the  work  on  the  aforesaid  terms  ;  and  as  it  is  desirable  that  the 
work  should  be  commenced  as  early  as  possible,  you  will  be  pleased 
to  state,  if  you  accept,  at  what  time  you  will  be  able  to  commence. 
Very  respectfully, 

W.  F.  SHIELDS,  Commandani. 

Messrs.  Daniel  Saffabans  &  Son, 

Memphis,   Tennessee. 
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No.  3, 

Memphis,  Tennessee,  November  7,  1850. 

Sib  :  Your  letter  of  the  Ist  instant,  in  relation  to  the  embankment 
to  be  made  in  the  navy  yard  under  your  commmand  during  the  fiscal 
year  ending  30th  June,  1851,  has  been  received,  and  in  reply  I  have 
to  inform  you  that  Daniel  Saffarans  &  Son  will  be  ready  to  commence 
the  work  of  embankment  in  a  few  days,  agreeably  to  the  terms 
specified  in  a  letter  from  the  Bureau  of  Yards  and  Docks  to  you, 
under  date  of  the  10th  October,  1850,  a  copy  of  which  has  been 
furnished  our  office. 

Very  respectfully,  your  obedient  servant, 

H.  M.  LUSHER, 
Trtiatee  and  Agent  for  Daniel  Saffarans  <&  Son. 

Commander  W.  F.  Shields, 

Navy  Tardf  Memphis,  Tennessee. 


No.  4. 

Bureau  op  Yards  and  Docks,  April  5,  1852. 

Sir:  I  have  the  honor  to  acknowledge  the  reference  to  this  bureau 
for  revision  and  report  of  the  claim  of  William  Clark,  esq.,  con- 
tractor for  embankment  at  the  Memphis  navy  yard  in  1846.  The 
time  elapsed  since  the  date  of  the  contract,  and  the  decision  and 
settlement  of  the  case,  made  finally  in  August,  1848,  the  absence  of 
the  then  commandant  of  the  yard  and  the  engineer  in  charge,  who 
cannot  now  be  referred  to,  leaves  the  bureau  without  further  aid  for 
explanation  from  the  agents  of  the  government  in  the  further  inves- 
tigation of  the  subject  than  it  possessed  when  its  decision  was  made 
in  1848.  The  contractor  has  now  adduced  much  documentary  testi- 
mony to  prove  the  justice  of  his  claim  for  a  large  sum  in  addition  to 
the  amount  awarded  him  by  the  government  agent,  who  certified  to 
the  amount  due  to  him  under  his  contract,  all  of  which  testimony  is 
vague  in  its  character,  so  far  as  it  bears  immediately  upon  the  terms 
expressed  in  the  contract.  These  documents  refer  chiefly  to  two 
points,  viz  :  that  embankment  at  the  navy  yard,  Memphis,  is  subject 
to  waste  by  wash  and  settlement,  and  that  the  contractor  lost  money 
by  his  contract,  from  the  manner  of  estimating  his  work.  It  is  a 
settled  principle  by  the  government,  that  for  materials  and  labor  fur- 
nished for  United  States  purposes  their  properly  constituted  agents 
shall  be  the  sole  judges  and  estimators  of  their  amount,  quality,  and 
value,  restricted  always  by  the  stipulations  and  meaning  of  written 
contracts,  (when  they  are  reduced  to  writing,)  as  construed  by  them. 
If  the  sympathies  of  the  officers  of  the  government  were  allowed  to 
be  exercised  in  what  are  often.  I  may  say  uniformly,  represented  to 
be  hard  cases,  for  it  is  a  common  occurrence  for  bidders  to  ofier  much 
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below  the  value  of  an  article,  relying  on  some  defect  in  the  adver- 
tisement or  contract,  or  by  appeals  to  Congress  for  redress,  under 
the  present  laws  regulating  the  puachase  of  materials  for  naval  pur- 
poses, their  mercy  and  tender  regard  would  be  constantly  called  into 
requisition.  This  privilege,  however,  is  barred  by  law,  and  it  is 
well  it  is  so,  otherwise,  the  caprice  of  one  or  favoritism  of  another 
might  often  intervene  to  defeat  the  ends  of  justice.  The  decision 
therefore,  in  this  case,  was  made  up  by  the  bureau  after  a  deliberate 
consideration  of  the  terms  of  the  contract,  the  reports  of  the  United 
States  agents,  and  all  circumstances  brought  to  its  view  at  the  time 
it  was  made,  in  1848.  I  shall  not  undertake  to  reply  to  all  the  state- 
ments and  depositions  set  forth  in  the  elaborate  communication  of 
Mr.  Clark  to  you,  as  they  are  definite  in  nothing,  but  on  the  two 
points  before  mentioned,  viz:  that  in  consequence  of  the  mwm/er  in 
which  his  work  was  estimated  he  lost  money,  and  that  there  is  actual 
waste  of  earth  at  the  places  where  he  was  required  to  deposit  it,  by 
wash,  &c.  To  ascertain  the  true  merits  of  the  applicant's  claim  un- 
der his  contract,  we  must  examine  its  piovisions  and  covenants,  and 
in  points  not  clearly  defined  refer  to  the  usage  of  the  government  in 
such  cases.  In  the  first  place,  let  us  look  at  the  contract  and  see 
what  it  requires  the  contractor  to  do,  and  then  see  how  far  he  has 
complied  with  his  engagements. 

1st.  The  contract  is  dated  30th  June,  1846,  and  the  contractor 
obliges  himself  to  *^  furnish  all  the  materials  and  make  221,000  ctibic 
yards  of  embankment  at  the  navy  yard,  Memphis,  Tennessee,  or  so 
much  as  shall  be  required  of  him  by  the  engineer  or  other  daly  au- 
thorized agent.  The  embankment  to  be  made  of  clay,  sand,  gravel, 
or  other  good  materials,  in  such  mwwatr  and  ftaoes  as  shall  be  direot-ed 
by  the  said  engineer  or  other  authorized  agent,  and  the  said  William 
Clark  doth  further  engage  and  contract  to  finish  this  embankment  on 
or  before  the  15th  day  of  July,  1847.'' 

Now  let  us  see  if  this  amount  of  embankment  (or  so  much  thereof 
as  was  required)  was  actually  made,  if  it  was  of  the  quality  stated 
and  performed  within  the  time  stipulated.     Of  the  quality  of  the 
material  there  has  been  no  question  made.     The  amount  deposited 
the  contractor  avers  he  has  not  been  paid  for,  and  the  time  within 
which  he  obliged  himself  to  deposit  it  passed  long  before  he   had 
performed  the  work  required.     At  the  date  aforesaid  bids  had  been 
previously  made  and  accepted  at  prices  lower  than  those  embraced 
in  Mr.  Clark's  contract.     If  this  rule  of  measurement  had  not  been 
understood,  is  it  probable  that  the  contractor  would  have  gone  on 
month  after  month  receiving  payments  under  that  rule  without  ap- 
pealing to  the  same  authority  to  which  he  now,  four  years  afterwards, 
appeals  to  have  the  terms  of  the  contract  defined.     He  waited  until  his 
work  was  done,  or  until  he  quit  it,  and  then  appealed,  and  on  the  deci- 
sion made  he  received  the  reserved  percentage,  and  under  that  deci- 
sion of  the  department  the  account  was  thus  settled.     Mr.  Clark  was 
perfectly  well  acquainted  with  the  circumstances  and  the  nature  of  the 
bottom  on  which  the  embankment  was  to  be  made,  stipulated  to  de- 
posit it  at  such  places  as  directed,  and  was  aware  that  the  yard  was 


WILLIAM  CLARK.  85 

overflowed  and  liable  to  wash  by  rains  as  well  as  currents;  and  with 
all  this  knowledge  and  the  supposed  knowledge  also  of  prices — I 
say  with  all  this  knowledge,  is  it  not  reasonable  to  suppose,  if  he  in-* 
tended  to  demand  the  measurement  by  cart-loads,  or  in  the  bank  be* 
fore  being  removed,  or  to  claim  for  waste  by  wash  and  shrinkage,  &c., 
that  he  would  have  insisted  upon  some  one  or  more  of  these  modes 
of  ascertaining  the  quantity  of  earth  deposited  to  have  been  inserted 
in  the  contract,  as  was  afterwards  done  with  the  next  contractors  for 
embankment?  It  appears  to  me  these  provisions^  if  they  were  con* 
templated  and  meant  to  have  been  insisted  upon,  would  have  sug* 
gested  themselves  to  any  considerate  contractor.  In  the  next  place, 
what  do  these  words  in  the  contract  imply  :  '  *  The  said  William  Clark 
will  furnish  all  the  materials  and  iruike  221,000  cubic  yards  of  em- 
bankment.'' How  is  he  to  furnish  the  materials  and  make  221,000 
cubic  yards  of  embankment  if  it  is  not  made  and  then  to  be  meas- 
ured ?  The  contract  does  not  call  for  so  many  cubic  yards  of  earth 
to  be  thrown  into  the  navy  yard,  but  so  many  cubic  yards  of  embank- 
ment to  be  made.  If,  of  every  cart-load  of  earth  dumped  into  the 
water,  one-fourth  or  a  half  washes  away,  that  part  thus  removed  does 
not  help  to  make  the  embankment. 

The  contract  does  not  say  that  for  so  many  cubic  yards  of  embank- 
ment deposited  in  the  yard,  whether  in  the  water  or  not,  so  much 
should  be  paid  per  cubic  yard.  If  that  had  been  expressed  in  the 
contract  or  was  inferrible  from  its  tenor,  it  certainly  would  follow 
that  some  mode  of  ascertaining  the  number  and  contents  of  a  cart-load 
would  have  been  agreed  upon.  No  such  provision,  however,  was 
mentioned,  and  no  rate  or  percentage  for  waste  or  wash,  as  now  set 
up,  was  suggested.  But  in  the  absence  of  any  such  provisions,  or 
even  a  hint  towards  them,  the  contractor  now  comes  forward  with 
evidence  to  establish  the  quantity  of  earth  deposited — first,  by 
proving  by  sundry  persons  the  number  of  working  days  in  each  month 
for  the  whole  time  he  was  engaged  on  the  embankment;  next  by  the 
average  number  of  cart-loads  delivered  in  each  day  and  the  average 
contents  of  each  cart.  Secondly,  by  the  certificate  of  Colonel  Morri- 
son, then  assistant  engineer,  of  the  usual  percentage  of  shrinking, 
wash,  &c. ;  and  thirdly,  by  Mr.  Tod,  (an  engineer  for  the  city  of  Mem- 
phis,) the  amount  of  a  certain  quantity  of  earth  in  a  bank  which  he 
measured,  and  which  he  says  the  Tnoat  of  it  Mr.  Clark  removed  into 
the  navy  yard.  He  also  asserts  that  he  discovered  a  settlement  of 
the  embankment.  All  this  is  very  well  so  far  as  it  goes,  but  it  does 
not  in  the  least  bear  on  any  article  or  have  anything  to  do  with  the 
contract.  If  it  had,  would  the  agents  of  the  United  States  certify  and 
make  payments  on  such  proofs  of  deliveries  as  these  ?  Certainly  not. 
And  in  point  of  fact  they  are,  most  of  them,  erroneous;  for  the  same 
carts  used  by  Mr.  Clark,  he  says,  were  sold  to  Saffarans,  and  they 
were  afterwards  actually  measured,  when  it  was  found  to  require  at 
least  six  cart-loads  to  make  two  cubic  yards,  whereas  all  the  deposi- 
tions produced  by  Mr.  Clark  declare  that  every  five  loads  averaged 
two  cubic  yards.  Again,  the  amount  of  waste,  shrinkage,  Ac,  averred 
by  the    evidence,   is  not  borne  out  by   the  amount  actually,  as  I 
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understand  it,  ascertained  by  measurement  of  the  bank  after  deposit- 
ing a  large  quantity  under  Saffarans's  contract,  actually  measured  by 
cart-loads.  After  a  careful  review  of  this  case,  1  arrive  at  this  con- 
clusion: that  Mr.  Clark,  although  he  was  a  loser  by  his  contract,  has 
no  legal  claim,  agreeably  to  the  letter  of  the  contract,  for  any  further 
allowance  to  him,  either  for  the  quantity  of  earth  deposited  by  him 
or  for  its  shrinkage  and  waste  after  deposit.  Inasmuch,  however,  as 
the  government  agents  estimated  the  shrinkage  and  wastage  of  the 
work  which  has  been  done  by  the  United  States,  previous  to  the  con- 
tract with  Mr.  Clark,  at  15  per  centum,  the  bureau,  in  consideration 
thereof  and  of  all  the  circumstances  connected  with  this  case,  is  of 
opinion  that  a  similar  allowaDce  may,  in  equity,  be  granted  to  Mr. 
Clark  on  the  quantity  of  embankment  reported  by  the  engineer  as 
having  been  made  by  him,  being  15  per  centum  on  128,913iVff  cubic 
yards,  which  at  18  cents  per  cubic  yard,  the  contract  price,  will 
amount  to  $3,480  66,  which  sum  I  recommend  to  be  paid  to  Mr. 
Clark,  in  full  of  all  claims  whatever  arising  under  his  contract. 

The  papers  are  herewith  returned. 

I  have  the  honor  to  be,  with  great  respect,  your  obedient  servant, 

JOS.  SMITH. 

Hon.  Will.  A.  Gbaham, 

Secretary  of  the  Navy. 


in  the  court  op  claims. 

William  Clark  vs.  The  United  States. 

Brief  of  CImmant. 

STATEMENT  OF  THE  CASE« 

The  memorialist,  on  the  30th  day  of  June,  1846,  entered  into  a 
contract  with  Joseph  S.  Watkins,  navy  agent  at  Memphis,  acting 
under  instructions  from  the  Navy  Department,  by  which  he  cove- 
nanted to  '^furnish  all  the  materials  and  make  221,000  yards  of 
embankment  at  the  navy  yard  at  Memphis,  Tennessee,  or  so  much  as 
shall  [should]  be  required  of  him  by  the  engineer,  or  other  duly 
authorized  agent;  the  embankment  to  be  made  of  clay,  sand,  gravel, 
or  other  good  materials,  in  such  manner  and  places  as  shall  [should] 
be  directed  by  the  said  engineer,  or  other  authorized  agent :"  and, 
further,  to  **  finish  the  embankment  on  or  before  the  15th  day  of 
July,  1847.'' 

The  navy  agent,  on  behalf  of  the  government,  stipulated  *  *  that  for 
the  materials  and  embankment  made,  approved  of,  and  received  and 
inspected  as  aforesaid,  according  to  the  time  and  stipulations  of  this 
contract,  there  shall  be  paid  to  the  said  William  Clark  or  order,  by 
the  navy  agent  at  Memphis,  on  account  of  all  bills  presented  for  the 
aforesaid  materials  and  work  delivered  and  executed,  made  out  in 
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approved  form,  authenticated  by  the  certificate  of  the  inspecting  officer 
or  officers,  and  approved  by  the  commanding  officer  of  said  yard,  the 
following  price,  viz  :  eighteen  cents  for  every  cubic  yard/' 

It  was  further  stipulated  that  "  no  other  charge  [was]  to  be  admitted, 
nor  allowance  to  be  made  by  the  United  States,  for,  or  in  account  of, 
this  contract;"  and  that  **ten  per  centum"  of  the  amount  of  all  pay- 
ments on  account  of  said  contract  was  **to  be  withheld"  until  the 
«ame  was,  **in  all  respects,  complied  with,  and  ninety  per  centum  of 
the  amount  of  all  deliveries  made"  was  to  be  paid  by  the  navy  agent 
within  thirty  days  after  bills,  duly  authenticated  as  aforesaid,  should 
be  presented  to  him. 

The  above  are  all  the  stipulations  in  the  contract  material  to  the 
question. 

The  memorialist,  soon  after  the  date  of  the  contract,  proceeded  in 
the  performance  of  it  under  a  verbal  understanding  with  the  officer  of 
the  yard  having  the  control  of  the  matter,  that  the  estimates,  or  the 
admeasurement  of  the  work  and  the  payments  therefor,  should  be 
made  monthly  ;  but  after  a  few  monthly  settlements  had  been  made 
a  serious  difficulty  or  misunderstanding  arose  between  the  parties  as 
to  the  fair  construction  of  the  contract  in  regard  to  the  mode  in  which 
the  work  was  to  be  estimated  or  measured. 

One  of  the  monthly  settlements  was  based  rather  upon  an  estimate 
than  a  measurement  of  the  work,  as  the  contractor  had  made  a  de- 
posit of  materials  upon  some  unfinished  embankment  commenced  by 
the  commandant  of  the  yard,  under  an  experiment  of  doing  the  work 
by  hired  carts  and  day  laborers,  but  abandoned  as  too  costly.  The 
quantity,  or  number  of  cubic  yards  of  this  embankment,  was  ascer- 
tained or  estimated  from  some  data  in  possession  of  the  officers,  and 
deducted  from  the  whole  number  of  cubic  yards  then  found  to  be 
in  the  yard,  and  the  contract  price  was  allowed  him  for  the  remainder. 
The  contractor  complained  of  the  estimate  which  had  been  made 
of  the  quantity  of  the  embankment  made  before  he  entered  upon  the 
work,  on  the  ground  that  no  allowance  was  made  for  shrinkage  and 
waste;  and  fifteen  per  centum  on  the  estimated  number  of  cubic  yards 
was  finally  conceded  to  him  by  the  commandant.  But  the  monthly 
settlements,  except  in  few  instances,  it  appears,  was  made  by  the 
engineer  by  taking  as  the  basis  of  the  estimate  of  the  amount  the  con- 
tractor was  entitled  to  be  paid  for  the  monthly  work  the  number  of 
cubic  yards  of  embankment  ascertained  by  measurement  to  be  then 
in  the  yard,  and  deducting  therefrom  all  previous  payments  on  account 
of  the  same.  It  is  clear  from  this  that  the  whole  work  was  considered 
by  the  engineer . or  commandant  to  be  at  the  risk  of  the  contractor  from 
the  commencement  of  the  work  to  the  final  settlement,  making  no 
allowance  to  him  for  shrinkage  from  any  cause,  or  for  any  waste  by 
rain  or  the  current  of  the  river,  which,  in  high  water,  swept  the  base 
of  the  embankment  for  a  considerable  distance.  The  efiect  of  this  con- 
struction of  the  contract  was  undoubtedly  to  deny  to  the  contractor  any 
payment  except  for  the  compacted  and  solid  embankment  which  might 
remain  at  the  close  of  Jiis  undertaking.  As  soon  as  the  contractor  per- 
ceived the  ruinous  consequences  of  such  a  rule  of  measurement  and 
payment  he  remonstrated  and  protested  against  it ;  but  the  com- 
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mandant  was  inexorable  and  would  admit  no  change  or  rule.  The  con- 
tractor, however,  continued  in  the  performance  of  his  contract  under 
the  opinion  of  the  navy  agent,  who  took  a  different  view  of  the  contract 
from  that  of  the  commandant — that  the  government  would  do  him  jus- 
tice and  pay  him  for  all  the  materials  delivered  by  him,  and  measured 
periodically  or  monthly.  The  question  was  finally  referred  to  the  Navy 
Department,  and  as  soon  as  the  contractor  was  advised  that  the  con- 
struction placed  on  the  contract  by  the  commandant  had  been  there 
adopted  and  confirmed,  and  that  he  would  be  only  paid  accordingly, 
and  as  he  foresaw  that  ruin  to  his  credit  and  resources  would  be  the  in- 
evitable consequence  if  he  persevered  in  the  work,  abandoned  it,  and 
subsequently  sold  out,  at  a  great  loss,  his  roads,  made  at  considerable 
cost,  to  convey  materials  from  some  distance  to  the  yard,  also  his  carta 
and  other  implements,  to  the  new  contractor  for  finishing  the  embank- 
ment. The  final  adjustment  of  the  account  between  the  government 
and  the  contractor,  for  the  materials  delivered  and  work  done  by  him, 
was  made  upon  the  basis  and  according  to  the  construction  put  upon  the 
contract  by  the  officers  of  the  yard ;  and  he  now  claims  to  be  equitably 
and  justly  entitled  to  such  further  amount  as  he  can  show  that  he 
would  have  received  had  the  estimates  and  measurements  of  the  work 
been  made  periodically,  and  according  to  his  construction  of  the  con- 
tract— or,  in  other  words,  he  claims  to  be  allowed  eighteen  cents  per 
cubic  yard  for  all  the  materials  delivered  by  him,  estimated  and  meas- 
ured monthly  as  dry  embankment,  as  distinguished  from  embankment 
settled  and  compacted  by  the  rains  of  two  winters,  and  the  uses  to 
which  it  was  applied  by  the  government. 

The  navy  yard  at  Memphis  includes  a  bottom,  or  alluvial  deposit  of 
considerable  extent,  much  below  high-water  mark,  and  bordering  for 
a  distance  of  six  hundred  feet  on  the  Mississippi.     The  embankment 
to  be  made  under  his  contract  was  designed  to  raise  this  bottom  above 
the  overflows  of  the  Mississippi,  which  often  flood  the  low  alluvial 
formations  on  its  banks.     The  memorialist  was,  by  the  terms  of  his 
contract,  to  complete  the  embankment  in  a  given  time,  and  he  was 
not  at  liberty  to  suspend  the  work  during  the  overflows  of  the  river. 
He  was  also  required  by  his  contract  to  deposit  the  materials  for  the 
embankment  at  such  points  or  places  as  he  should  be  directed  by  the 
officers  of  the  yard  ;  and  it  is  in  proof  that  he  was  occasionally  re- 
quired to  deposit  them,  composed,  as  they  were,  chiefly  of  loose  earth 
and  sand,  and  to  extend  the  embankment  at  points  overflowed  at  the 
time  to  the  depth  of  from  three  to  seven  feet.     The  current  in  the 
Mississippi  at  Memphis,  in  high  water,  is  at  the  rate  of  three  miles 
an  hour,  and  if,  to  the  wash  and  removal  of  the  fresh  materials  de- 
posited under  such  circumstances,  be  added  the  increased  waste  and 
shrinkage  caused  by  the  saturation  with  water  of  all  the  underlying 
materials  deposited  previously  to  the  overflow,  it  will  be  seen  that  the 
contractor  would  necessarily  be  liable  to  great  loss,  unless  he  should 
be  paid  for  the  quantity  of  materials  furnished  instead  of  the  number 
of  solid  cubic  yards  of  the  embankment  remaining  at  the  end  of  the 
work,  or  allowed  an  adequate  percentage  for  such  a  waste  of  mate- 
rials, wholly  unavoidable  on  his  part,  when  required,  as  he  was  by  the 
engineer,  to  make  the  deposits  under  his  direction.     In  addition  to  the 
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direct  waste  by  the  waters  of  the  river,  the  compressible  nature  of 
bottom,  or  recent  alluvial  accretions,  subjected  the  contractor  to  fur- 
ther loss  by  the  sinking  of  the  foundation  upon  which  he  had  to  make 
the  embankment.  And  besides  the  shrinkage  to  which  the  embank- 
ment was  liable,  from  its  own  weight,  it  was  liable  to  a  further 
shrinkage  from  the  use  which  the  proof  shows  was  made  of  it  by  the 
employes  of  the  officers  of  the  yard,  in  making  roads  and  hauling  over 
it  heavy  building  timbers,  rock,  brick,  and  other  building  materials, 
and  from  the  erection  of  buildings  upon  a  part  of  it.  In  addition  to 
all  these  causes  of  loss  to  the  contractor,  under  the  rule  adopted  and 
insisted  upon  for  the  measurement  of  the  work,  the  wash  on  the  sur- 
face of  the  embankment,  occasioned  by  heavy  falls  of  rain,  which, 
after  saturating  the  loose  upper  stratum  of  earth,  naturally  flowed  off 
in  currents,  forming  deep  gullies,  all  of  which  the  contractor  was 
compelled  to  fill  up  and  bring  to  the  required  level. 

In  the  new  letting  of  the  contract  for  the  finishing  of  the  embank- 
ment, which  became  necessary  after  the  memorialist  abandoned  the 
work,  the  advertisement  expressly  stated  that  the  embankment  to  be 
made  was  to  be  at  the  risk  of  the  contractor,  and  that  no  allowance 
would  be  made  for  shrinkage,  or  waste  of  materials  from  any  cause  ; 
and  the  consequence  was  that  the  lowest  bid  made  was  thirty-five 
cents  per  cubic  yard  ;  and  the  contract  was  made  with  all  the  specifi- 
cations in  the  advertisement.  It  also  appears  from  the  testimony  that 
the  said  contractor  was  unable  to  finish  the  embankment  on  the  terms 
stipulated  in  his  contract,  and  that  he  was  subsequently  allowed  as 
much  as  forty -five  cents  for  some  portion  of  the  embankment  made  by 
him. 

It  is  material  to  observe  that  no  form  of  embankment  is  prescribed 
in  the  contract — no  length,  no  breadth,  no  depth — ^but  simply  a  deliv- 
ery of  material  at  such  * 'places  as  shall  be  directed  by  the  said  engi- 
neer or  other  authorized  agent."  The  delivery  of  the  material  was 
the  ^ 'making^'  of  the  embankment,  and  accordingly  all  that  was 
required  by  the  spirit  and  letter  of  the  contract  was  that  Clark  should 
thus  deliver  as  many  cubic  yards  of  material  as  should  be  called  for, 
whether  more  or  lesss  than  221,000.  The  only  question  for  this  court 
to  investigate  is  how  many  cubic  yards  were  delivered  by  Clark. 

CONSTRUCTION  OF   CONTRACT. 

The  petition  in  this  case  presents  two  general  grounds  of  complaint : 
Firsts  That  the  government  erroneously  construed  the  contract  to  be 
entire  for  the  whole  work,  and  treated  the  monthly  measurements  as 
provisional  only,  not  final.  Secondly^  That  the  manner  in  which  the 
work  was  required  to  be  executed,  taken  in  connexion  with  the  mode 
of  measurement,  was  unreasonable,  unfair,  and  oppressive. 

First.  The  contract  provides  for  periodically  approving  and  receiv- 
ing the  materials  and  embankment  made,  and  for  paying  the  certified 
bills  for  the  same.  The  custom  at  all  the  navy  yards  is  to  pay  these 
bills  monthly.  This  custom,  regularly  pursued  in  this  case,  became 
a  part  the  contract. — (2  Parsons  on  Contracts,  48  et  seq,) 

The  monthly  measurements  and  payments  were,  pro  tanto^  a  fulfil- 


90  WILLIAM  CLABK. 

ment  of  the  contract.  The  work  was  approved,  received,  and  paid 
for  ;  and  the  reservation  of  ten  per  cent,  did  not  alter  the  legal  effect 
of  these  partial  performances.  Upon  this  construction  of  the  contract, 
the  mode  of  measurement  was  wrong,  and  produced  great  injury  to 
the  claimant.— (2  Parsons  on  Contracts,  13,  29  to  35,  69,  76  to  78 ; 
Chitty  on  Contracts,  86,  76  to  78,  100.) 

Second.  Although  the  claimant  agreed  to  make  the  embankment 
*4n  such  manner  and  places  as  may  be  directed  by  the  engineer," 
•&C.,  no  unfair  or  unreasonable  requirenlent  could  be  exacted — such  as 
to  make  the  embankment  in  the  water  or  on  quicksands.  It  is  compe- 
tent to  prove  the  condition  of  the  premises  and  all  attending  circum- 
stances, in  order  to  show  the  understanding  of  the  parties,  and  the 
true  meaning  of  the  contract. — (Chitty  on  Oont.,  73,  note  2,  and 
authorities  there  quoted;  Gunnison  v*.  Bancroft,  11  Vermont,  493; 
"Wilson  V8,  Troup,  2  Cow.,  228  ;  Sumner  admr.  vs.  Williams  et  al.y  % 
Mass.,  214  ;  Fowle  vs.  Bigelow,  10  Mass.,  388.)  When  the  embank- 
ment sunk  from  the  instability  of  its  foundation,  the  claimant  was 
entitled  to  the  full  measurement  of  all  his  materials,  to  whatever 
depth  they  may  have  sunk  in  the  sands. 

So  the  government  was  responsible  for  the  shrinkage  caused  by 
using  the  embankment  for  foundations,  and  for  hauling  heavy  mate* 
rials;  or,  in  other  words,  the  claimant  was  no  otherwise  affected  by 
the  sinking  of  the  embankment  or  the  washing  away  of  the  material, 
under  a  true  construction  of  the  contract,  than  as  it  affected  the  as- 
certainment of  the  amount  of  material  delivered  by  him;  the  officer 
having  the  power  under  the  contract  to  order  Clark,  as  he  did  do,  to 
<lump  it  into  the  river. 

But  independent  of  the  terms  of  the  contract  on  its  face,  the 
testimony  of  the  government  agent,  by  whom  it  was  executed,  is  con- 
clusive. The  government  is  bound  by  the  act  of  its  agent. — (See  1 
Parsons,  ch.  3;  also  Colonel  Watkins's  letter  and  certificate,  record 
pp.  21-23.) 

DAMAGES. 

The  claimant  having  been  deeply  injured  by  the  refusal  of  the  offi- 
cers of  the  United  States  to  comply  with  their  contract,  both  by  loss 
of  profits  for  future  work,  which  he  was  prepared  to  execute,  but 
also  by  being  compelled  to  sacrifice  the  property  he  had  collected  at 
great  expense  for  the  purpose,  as  well  as  being  kept  out  of  possession 
of  the  large  amounts  he  claims  as  due  him,  asks  damages  to  com- 
pensate him  for  the  same. — (See  Chitty  on  Contracts,  ch.  7,  sec.  3, 
pp.  441-442,  453.  See  also  13  How.,  341,  R.  R.  Co.  vs.  Howard.) 

CLAIMANT'S  ACCOUNT. 

The  following  is  an  account  showing  the  amount  claimed  for  mate- 
rials delivered  and  interest;  but  it  does  not  contain  a  statement  of 
losses  sustained  in  the  saje  of  his  materid  for  carrying  on  the  work, 
which  is  shown  by  the  testimony  of  several  witnesses.  Those  losses 
should  be  added  to  the  amount  due  on  this  account,  and  thus  form 
the  total  of  the  claim  of  i\\e  memorialist: 
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EYIDEXCE  m  THE  CASE. 

There  are  eight  depositions  in  the  case,  taken  in  dne  form  by  agree- 
ment, viz:  Borex,  Loflands,  Richards,  Wood,  Coffers,  Crider,  Hogan, 
and  Backer.  The  remainder  of  the  proofs  were  referred  to  this  court 
by  Congress,  and  are  therefore  admissible.  Many  of  them  are  proved 
to  be  dead  or  removed,  and  as  they  testified  formerly  they  are  com- 
petent. 

JNO.  M.  McCALLA,  for  Claimant. 


in  the  court  of  claims. 

William  Clark  vs.  The  United  States. 

soLicrroR's  brief. 

Claim  for  work  done  at  the  Memphis  navy  yard  in  making  embankment. 

MATERIAL  AVERMENTS  IN  THE  PETITION. 

1.  That  claimant,  on  the  30th  of  June,  1846,  made  a  written  con- 
tract to  deliver  materials  and  make  221,000  yards  of  embankment. 

2.  That  he  delivered  materials  sufficient  to  make  220, 000  yards. 

3.  That  a  wrong  and  ruinous  construction  was  placed  upon  his 
contract  by  the  officers  representing  the  government. 

4.  That  petitioner  claimed  that  each  month's  work  should  be  ac- 
counted for  when  finished  and  measured,  but  that  the  government 
officers  insisted  that  the  same  should  be  measured  in  connexion  with 
the  work  of  previous  months,  part  of  which  might  have  been  washed 
away,  and  all  might  have  settled,  and  that  this  mode  of  admeasure- 
ment was  oppressive  and  unjust. 

4.  That  before  the  whole  work  was  finished,  a  portion  was  taken 
possession  of  by  the  government  and  occupied,  which  occasioned  a 
diminution  of  the  quantity  of  the  embankment  actually  made  by 
settling. 

4.  That  the  foundation  of  said  embankment  was  in  the  nature  of 
quicksand,  and  sunk  to  a  great  extent  before  the  measurement. 

5. i  That  petitioner  was  required  to  throw  earth  sometimes  into  the 
water  and  at  other  times  into  the  current,  and  that  these  orders  were 
unwise  and  oppressive. 

6.  That  the  work  done  under  his  contract  was  fairly  worth,  by  its 
terms.  $39,663  54,  and  he  was  allowed  only  $26,423  34,  and  that  he 
received  over  $13,000  less  than  he  was  entitled  to. 

T.  Claimant  insists  that  he  should  be  allowed  18  cents  per  cubic 
yard  for  all  the  earth  delivered  upon  the  embankment,  without  refer- 
ence to  the  amount  of  shrinkage  or  washage. 

8.  The  said  contract  provides,  among  other  things,  ^'that  for  the 
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materials  and  embankment  made,  approved  of,  and  received,  and  in- 
spected as  aforesaid,  according  to  the  terms  and  stipulations  of  thia 
contract,  there  shall  be  paid  to  the  said  William  Clark,  or  order,  by 
the  navy  agent  at  Memphis,  on  account  of  all  bills  presented  for  the 
aforesaid  materials  and  work  delivered  and  executed,  made  out  in 
approved  form,  authenticated  by  the  certificate  of  the  inspecting  oflS- 
cer  or  officers,  and  approved  of  by  the  commanding  officer  of  said 
yard,  the  following  price,"  Ac;  that  is,  18  cents  per  yard. 

It  is  supposed  that  this  claim  rests  upon  the  construction  of  this 
contract  in  relation  to  the  matters  above  referred  to. 

HATEBIAL  FACTS  AS  ^NDEBSTOOD  BT  THE  SOLICITOR. 

First.  The  contract  between  the  claimant  and  the  defendant  bears 
date  the  30th  of  June,  1846,  and  contains  the  following  material 
proviiions: 

1.  **  That  for  the  consideration  hereinafter  mentioned  the  said  Wil- 
liam Clark  will  furnish  all  the  material  and  make  221,000  cubic  yards 
of  embankment  at  the  navy  yard.  Memphis,  Tennessee,  or  so  much 
as  shall  be  required  of  him  by  the  engineer  or  other  authorized 
agent;  the  embankment  to  be  made  of  clay,  sand,  gravel,  and  other 
good  materials,  in  such  manner  and  places  as  shall  be  directed  by  the 
engineer  or  other  authorized  agent.  And  the  said  William  Clark 
doth  further  engage  and  contract  to  finish  this  embankment  on  or 
before  the  15th  day  of  July,  1847." 

This  is  what  Clark  agreed  to  do.  The  following  is  what  the  gov- 
ernment engaged  on  its  part: 

2.  **Thatforthe  materials  and  embankment  made,  approved  of, 
and  received  and  inspected  as  aforesaid,  according  to  the  terras  and 
stipulations  of  this  contract,  there  shall  be  paid  to  the  said  William 
Clark,  or  order,  by  the  navy  agent  at  Memphis,  on  account  of  all  bills 
presented  for  the  materials  and  work  delivered  and  executed,  made 
out  in  approved  form,  authenticated  by  the  certificate  of  the  inspect- 
ing officer  or  officers,  and  approved  of  by  the  commanding  officer  of 
the  yard,  the  following  price,  viz:  18  cents  for  every  cubic  yard." 

Seo&nd.  Clark  furnished  materials  and  made  embankment  to  the 
amount  of  128,913^%^  (Record,  pp.  20,  55,)  and  has  been  paid 
therefor  $26,423  34,  and  gave  receipts  in  full,  November  6,  1848. — 
(Record,  p.  58.) 

Third.  Clark  did  not  fully  perform  his  contract,  failing  to  do  so  in 
time,  and  in  fact  never  completed  the  work. 

Warford^  (under  date  of  May  23,  1848.)  Mr.  Clark  has  neglected 
to  fulfil  his  contract  in  not  having  finished  his  embankment  on  or  be- 
fore the  15th  of  July,  1847;  instead  of  which  he  had  made  at  that 
date  only  about  95,214  yards,  which  is  not  half  the  amount.  Nor 
has  he  complied  with  an  agreement  dated  the  10th  of  August  last,  by 
which  he  promised  to  deliver  15,000  per  month  until  the  whole 
amount  required  by  the  original  contract  should  be  delivered;  for  not 
in  a  single  month  did  he  deliver  the  stipulated  amount." — (R.,  p.  17.) 

Fourth*   Clark  resided  at  Memphis  at  and  prior  to  entering  into 
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this  contract,  and  must  have  known,  as  well  as  the  goyernment  engi 
neers,  the  situation  of  the  ground  and  the  action  of  the  river  and 
waters. — (War/ord,  R.,  p.  17;  Lofland,  Ev.  Sup.  E.,  11.) 

Smith,  (B.,  p.  53.)  Mr.  Clark  was  perfectly  well  acquainted  with 
the  circumstances  and  the  nature  of  the  bottom  on  which  the  embank- 
ment was  to  be  made;  stipulated  to  deposit  it  at  such  places  as  di- 
rected, and  was  aware  that  the  yard  was  overflowed,  and  liable  to 
wash  by  rains  as  well  as  currents. 

Fifth.  The  use  of  the  embankment  by  the  government  did  not 
make  it  settle  more  than  it  ought,  but  sooner  than  it  otherwise  would 
have  done. — (War/ord,  R.,  p.  17.) 

Sixth.  Nothing  occurred  during  the  progress  of  the  work  which 
required  special  allowances. — (Wdrford,  R.,  p.  17.) 

Seventh.  It  is  not  usual  or  the  custom  to  make  allowance  for  shrink- 
age, but  embankments  should  be  received  firm  set. — {fVafford,  B., 
p.  17;  Pendergrast,  R.,  pp.  18,  19.) 

Eighth.  That  in  March,  1848,  an  allowance  was  made  of  15  per 
cent.,  amounting  to  3,750^g-  yards,  on  account  of  the  settling  of  the 
embankment  made  by  the  government,  which  underlaid  claimant's 
embankment. — {Warford,  R.,  p.  21.) 

Nifdh.  Clark  has  not  obtained,  and  presented  for  payment,  evi- 
dences entitling  him  to  compensation  beyond  what  he  has  actuallj 
received.     He  presents  no  such  vouchers  as  his  contract  requires. 

Tenth.  The  embankment  was  measured  monthly ;  and  from  the 
whole  quantity  found  at  the  time  of  the  measurement  was  deducted 
what  was  previously  known  to  be  there.  This  showed,  in  the  end, 
the  exact  gross  amount  of  embankment  which  Clark  made  for  the  gov- 
ernment, and  which  it  had  for  its  use. — {Wairford,  R.,  p.  15.) 

*  *  The  embankment  contained  in  several  of  the  first  bills  in  favor 
of  Mr.  Clark  was  measured  by  itself,  and  the  quantity  due  at  the  time 
of  making  the  measurement  determined  by  computing  the  whole 
amount  of  embankment  made  by  him,  and  deducting  therefrom  any 
former  bills  in  his  favor  and  considering  the  remainder  as  the  amount 
due.  But  as  soon  as  he  had  deposited  earth  over  the  embankment 
made  by  the  government,  the  common  practice  was  to  ascertain  the 
amount  of  embankment  made,  both  by  him  and  the  government,  and 
deduct  therefrom  the  amount  of  former  bills,  together  with  the  quan- 
tity made  by  the  government,  in  order  to  determine  the  amount  due 
him  at  a  particular  time. 

*  *  The  assistant  engineer,  however,  deviated  from  his  instructions 
in  a  few  instances,  and  measured  the  embankment  upon  that  part  of 
the  yard  only  upon  which  the  contractor  was  at  work,  but  the  whole 
embankment  was  subsequently  measured  in  the  manner  before  de- 
scribed. 

'*  In  the  bill  of  the  Slst  of  March  last,  there  was  an  allowance  made 
of  3,750  i^bV  cubic  yards  of  embankment  on  account  of  the  settling 
of  the  bank  made  by  the  government.  Whatever  this  bank  settled, 
for  a  period  of  nearly  two  years,  Mr.  Clark  (as  his  embankment  ex- 
tended over  it)  had  to  make  up.     The  exact  amount  of  this  settling 
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•could  not  be  measured,  bat  the  amount  put  in  the  bill  id  according  to 
the  best  judgment  that  could  be  formed." 

ElevenJth.  The  mode  of  arriving  at  the  true  quantity  of  earth 
adopted  by  the  government  engineer  was  in  conformity  with  custom 
andisound  reason. — {Warford^  R.,  p.  16) 

'^In  the  absence  of  anything  in  the  contract  to  the  contrary,  the 
work  done  by  Mr.  Clark  has  been  measured  according  to  the  common 
custom  which  prevailed  on  the  various  public  works  upon  which  the 
undersigDed  has  been  engaged  for  a  period  of  about  a  quarter  of  a 
century,  and  is  in  accordance  with  the  method  known  to  have  been 
practiced  in  some  places  where  he  was  not  engaged.  On  all  the 
public  improvements  of  which  the  undersigned  has  any  knowledge, 
the  amount  paid  for  was  what  the  contractors'  work  measured  at  the 
time  of  the  completion  of  the  contract. 

*^  The  material  in  Mr.  Clark's  embankment  is,  at  the  place  where  he 
procures  it,  in  a  compact  form,  and  a  yard  of  it  after  being  picked  or 
ploughed,  and  shovelled,  as  is  the  case,  will,  when  first  deposited  in 
the  navy  yard,  occupy  a  space  of  considerable  more  than  a  yard,  but 
will,  by  being  travelled  upon  and  rained  upon,  shrink  to  something 
less  than  its  original  dimensions  ;  for  experience  has  shown  that  a  yard 
of  excavation  will  not  make  a  yard  of  solid  embankment,  owing,  prob- 
ably, to  the  particles  after  being  worked  over  becoming  more  closely 
united  than  they  originally  were.  This  difference  here  can  be  deter- 
mined only  by  experiments  requiring  considerable  time  to  make  them, 
but  judging  from  my  observations  elsewhere,  I  think  it  would  amount 
to  about  fifteen  per  cent. 

'*  As  to  the  wash,  I  have  no  reason  to  think  that  any  considerable 
portion  of  the  bank  has  been  lost  in  this  way,  and  although  a  small 
portion  may  have  been,  it  is  so  small  as  not  to  be  worth  taking  into 
the  account. 

'*  Then,  if  the  work  is  to  be  measured  according  to  common  custom, 
no  allowance  should  be  made  for  settling  and  shrinkage,  nor  anything 
be  allowed  for  wash;  but  if  it  is  to  be  paid  for  at  what  it  would 
measure  at  the  bank  whence  it  is  taken,  fifteen  per  cent.,  on  that  part 
which  has  been  a  long  time  made,  is  as  near  as  I  can  judge  of  the 
amount  that  should  be  allowed.'' 

Pendergrast,  (B.,  p.  18.)  ^^I  am  clearly  of  opinion  that  our  own 
mode  of  measurement,  as  practiced  heretofore,  is  fair  and  just,  and 
strictly  in  conformity,  not  only  with  the  spirit  of  the  contract,  but 
general  custom ;  and  that,  therefore,  an  allowance  of  15  per  cent, 
would  be  simply  paying  20^^^^  c^i^ts  per  yard,  instead  of  18  cents,  at 
which  Mr.  Clark  took  the  contract." 

Tw^th  There  is  no  sufficient  evidence  that  Clark  demanded  a 
different  mode  of  measurement  as  the  work  progressed,  but  there  is 
evidence  that  he  acquiesced  in  that  adopted  by  the  engineer  until 
the  end  of  his  contract. — (Smith,  B.,  p.  53.) 

'^If  the  rule  of  measurement  had  not  been  understood,  is  it  prob- 
able that  the  contractor  would  have  gone  on,  month  after  month,  re- 
ceiving payments  under  that  rule,  without  appealing  to  the  same  au- 
thority to  which  he  now,  four  years  afterwards,  appeals,  to  have  the 
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terms  of  the  contract  defined.  He  waited  until  his  work  was  done, 
or  until  he  quit  it,  and  then  appealed,  and  on  the  decision  made  he- 
received  the  reserved  percentage,  and  under  that  decision  of  the 
department  the  account  was  thus  settled.'' 

From  these  facts  it  is  quite  apparent  that  the  question  arises  upon 
the  construction  and  meaning  of  the  contract.  The  government  ha* 
paid  for  the  embankment  which  was  made  and  left  for  it,  when  the 
same  had  become  settled,  compact,  and  fit  for  use.  Clark  claims  that 
he  is  entitled  to  pay  for  the  quantity  of  material  furnished  on  the 
embankment  before  it  shrunk,  became  compact,  end  fit  for  the  erec- 
tion of  buildings  thereon,  or  to  be  otherwise  used. 
■  If  the  government  construction  is  right,  Clark  has  no  valid  claim. 
If  it  is  wrong,  then  he  would  be  entitled  to  something,  if  he  has  not 
waived  his  construction  by  acquiesence  in  that  of  the  government 
agents.  The  amount  suggested  by  Commodore  Smith,  (at  page  55  of 
the  record,)  would,  in  that  case,  probably  be  as  near  correct  as  any 
that  can  now  be  ascertained. 

QUESTIONS   OP  LAW. 

First.  Affidavits  not  taken  in  conformity  to  law,  and  toriiten  state- 
ments by  public  officers  not  made  in  the  ordinary  course  of  their  offUcial 
duties,  and  the  daimanfs  own  statements,  are  not  competent  evidence. 

The  following  papers,  found  in  the  record,  are  objected  to  as  not 
competent  evidence  : 

1.  Claimant's  petition  to  Congress. — (R.,  p.  6.) 

2.  Contract  with  Saffarans. — (B.,  p.  13.) 

3.  Letter  of  Watkins  to  Clark.— (R.,  p.  21.) 

4.  Certificate  of  Watkins. — (R.,  p.  23.) 

5.  Letter  of  Morrison. — (R.,  p.  24.) 

6.  Affidavits  of  Morrison,  (R.,p.  25;) of  Tod,  (R.,  p.  28;)of  Rorex, 
(R.,  p.  31;)  of  Mahar,  (R.,  pp.32,  33;)of  Seale,  (R.,  p.  34;)of  Hagan, 
(R.,  p.  34;)  of  Lofland,  (R.,  p.  35.) 

7.  Statements  of  city  officers  of  Memphis. — (R.,  p.  36.) 

8.  Letters  from  claimant,  (R.,  pp.  37,  51,  55,  60;)  and  affidavit  of 
claimant. — (R.,  p.  61.) 

9.  Report  of  Tod.— (Sup.  R.,  p.  21.) 

10.  Exhibit  A,  signed  Daniel  Saffarans  &  Son. — (Sup.  R.,  25.) 
Neither  of  these  papers  are  competent  evidence,  and  the  solicitor 
askt)  for  their  exclusion  from  the  record  and  from  the  consideration 
of  the  court. 

Second.  The  daimant  seeks  to  recover  upon  a  written  contract^  but 
does  not  show  performance,  and  therefore  he  cannot  recover. 

The  petition  shows  that  this  claim  is  made  under  a  special  written 
contract.  The  evidence  does  not  show  performance  by  the  claimant, 
but,  on  the  contrary,  it  shows  that  he  failed  to  perform,  and  has  never 
completed  the  whole  work,   but  the  government  has  been  compelled 
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to  employ  other  persons  to  finish  the  work,  and  has  thereby  sustained 
an  injury. 

Not  having  proved  fulfilment,  no  recovery  can  be  had  upon  the  con- 
tract, and  no  other  claim  is  specified  in  the  petition.  Hence,  no  re- 
covery can  be  had  upon  any  grounds. 

Third.  The  daimard  having  accepted  and  acted  under  the  consttudum 
of  the  contract  by  the  agent  of  the  government,  is  bound  by  such  acquis 
eecenceand  cannot  now  question  its  correctness. 

At  the  end  of  the  first  month,  after  claimant  entered  upon  the  ex- 
ecution of  the  contract,  the  representative  of  the  government  gave 
it  a  practical  construction,  which  was  followed  to  the  end.  In  the 
earlier  stages  of  the  work  no  question  was  raised  concerning  this 
construction,  and  the  evidence  is  pretty  clear  that  it  was  not  ques- 
tioned until  after  claimant  abandoned  it. 

If  he  doubted  the  correctness  of  the  construction  placed  upon  the 
contract  by  the  government,  he  was  bound  to  raise  his  objection  at 
that  time.  By  not  doing  so  he  leflb  the  government  to  believe  that  he 
acquiesced  in  its  construction.  He  cannot  now  say  he  went  on  and 
misled  the  agent,  and  induced  him  to  believe  that  he  acquiesced  when 
he  did  not. 

No  new  contract  was  made,  and  none  thought  of  on  either  side, 
nor  is  any  set  up.  The  parties  were  acting  under  the  old  one.  But 
the  claimant  now  comes  and  says  he  was  performing  service  beyond 
what  the  contract  called  for,  and  must  be  paid  for  it.  He  says  he 
was  required  to  deposit  earth  where  it  floated  away,  and  to  make  solid 
embankment  instead  of  filling  up  with  loose  earth.  If  he  was  not 
satisfied  with  the  government's  construction  of  what  the  contract 
called  for,  his  remedy  was  to  refuse  to  go  on  and  claim  damages  for 
a  breach  by  the  United  States.  In  that  way  he  would  have  been  en- 
titled, if  he  was  right,  to  the  full  amount  of  profits  which  he  could 
have  made  by  fulfilling  it. 

It  is  not  just  to  permit  him  to  claim  for  more  than  fulfilling  his  con- 
tract, when  the  government  understood  that  he  was  simply  meeting 
its  requirements.  His  contract  was  to  make  embankment.  He,  in 
fact,  made  nothing  more  than  embankments.  Still  he  claims  that  he 
more  than  performed  his  duty  under  it,  as  construed  by  the  agent — 
against  which  he  did  not  then  object — and  he  now  demands  additional 
pay.  Such  a  demand  cannot  be  sustained.  He  acquiesced  in  the 
action  of  the  government,  and  is  not  now  at  liberty  to  withdraw  such 
acquiescence  and  be  paid  for  doing  more  than  the  contract  required. 
To  admit  such  a  principle  would  lead  to  frauds,  abuses,  and  endless 
confusion  between  contracting  parties. 

FouBTH.  The  construction  of  the  contract,  by  the  agent  of  the  govern- 
ment,  to  the  effect  that  daimani  was  to  be  paid  for  the  embankmmt  which 
teas  there  at  the  end  of  his  work,  was  correct  and  legaJL 

^   The  contract  provides  that  the  claimant  should  furnish  materials 
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and  make  221,000  cubic  yards  of  embankment,  at  18  cents  per  yard. 
He  has  been  paid  this  sum  for  all  that  he  made,  according  to  measure- 
ment, down  to  the  end  of  his  work. 

He  now  claims  for  what  earth  was  washed  away  by  the  river  and 
rains  while  the  work  was  progressing,  and  for  settling  or  shrinkage 
from  the  loose  state  of  the  earth  when  deposited  to  the  firm  condi- 
tion when  he  left  it  fit  for  nse  as  an  embankment. 

No  reference  is  made  in  the  contract  to  either  of  these  matters. 
But  by  its  terms,  construed  with  reference  to  the  circumstances  sur- 
rounding its  execution,  disposes  of  them. 

The  government  wished  to  raise  a  piece  of  low  land,  so  that  it  would 
be  above  high  water  and  be  firm  and  solid  for  use,  and  the  claimant 
undertook  to  raise  it.  It  was  called  embankment  in  the  contract. 
This,  of  itself,  implies  earth  so  settled  and  compacted  that  it  will  not 
further  settle,  and  will  exclude  the  entry  of  water.  Some  embank- 
ments are  made  to  exclude  the  sea  and  other  waters  from  flowing  upon 
lands;  others  to  hold  the  waters  of  canals;  others  to  sustain  railways; 
and  others  to  sustain  buildings.  But  they  all  imply  a  compactness 
which  will  exclude  water  and  will  not  further  yield  or  settle.  It  was 
this  kind  of  embankment  that  the  government  needed,  as  was  appa- 
rent to  both  parties,  and  the  contract  contemplated  it,  and  so  both 
parties  treated  the  matter  for  a  long  time. 

The  contract  fixed  no  time  for  measuring  or  computing  the  work, 
but  its  final  completion  was  to  be  as  early  as  15th  of  July,  184T,  and 
then  the  final  settlement  would  take  place  under  the  contract. 

If  the  government  pays  what  is  now  demanded  it  will  pay  for 
more  than  it  has  received: 

1.  If  it  pays  for  earth  that  floated  away  when  dumped  at  the  mar- 
gin of  the  river  it  pays  for  what  never  became  embankment.  In  that 
case  it  would  be  paying  for  loose  lost  earth.  This  is  not  within  the 
contract. 

2.  The  loose  earth  washed  away  by  the  rains  before  measurement 
never  became  embankment  so  as  to  be  measured  and  used  by  the 
government.  This  was  never  handed  over  as  embankment  nor  re- 
ceived as  such. 

3.  The  contract  called  for  embankment,  and  what  the  claimant  made 
and  left  for  the  use  of  the  government  was  not  more  than  embankment. 
The  material  there  was  measured  and  paid  for  as  embankment,  and  it 
is  nothing  else.  If  the  government  makes  further  payment  it  will  be 
for  embankment  it  did  not  obtain. 

The  government  did  not  guarantee  against  wastage  nor  shrinkage. 
Claimant  agreed  to  make  embankment — ^settled  embankment  fit  to  be 
used,  and  all  the  hazards  were  upon  him,  as  upon  the  contractor  who 
engages  to  build  a  house  or  street.  The  elements  affect  all  con- 
tractors more  or  less,  as  walls  and  earth  will  settle. 

The  claimant  has  been  paid  for  all  the  embankment  found  at  each 
monthly  estimate,  deducting  previous  estimates.  These  monthly  esti- 
mates and  payments  were  not  required  by  the  contract  but  were  made 
for  claimant's  convenience;  and  they  cannot  be  made  the  groundwork 
of  compelling  the  government  to  pay  for  embankment  not  found  there. 


WILLIAM  CLASK.  101 

By  claimant' B  mode  of  estimation  the  monthly  details  would  exceed 
the  snm  totil  very  materially.  This  difference  against  the  govern- 
ment is  to  grow  out  of  its  obliging  him  in  estimating  monthly  for  the 
purpose  of  making  him  advances.  Such  was  not  the  intention  of  the 
parties. 

Fifth.  The  manner  of  making  the  emhankment  was,  by  the  contract, 
submitted  to  the  government  engineer  or  agent,  and  his  jvdgnumt  and 
directions  are  conclusive  upon  the  daimant 

The  contract  provides  that  the  embankment  shall  be  made  ^ '  in 
such  manner  and  places  as  shall  be  directed  by  the  said  engineer  or 
other  authorized  agent." 

The  engineer,  Warford,  superintended  the  work  in  question.  He 
directed  how  the  embankment  should  be  made,  which  was  by  draw- 
ing loose  earth  to  the  place  and  leaving  it  to  settle  and  become  firm 
so  as  to  be  fit  for  the  use  of  the  government.  Having  determined  the 
manner,  the  claimant  was  bound  to  follow  that  manner,  and  this  can 
afford  no  ground  for  a  claim  that  the  work  was  done  too  well,  and 
that  on  the  assumption  that  simple  embankment  was  more  than  em- 
bankment. 

Sixth.  By  the  terms  of  the  contract  there  is  a  condition  precedent 
which  must  be  per/ornted  by  the  daimant  b^ore  he  is  entitled  to  compen- 
sation. 

The  agreement  to  pay  is  special,  and  it  requires  the  claimant  to 
furnish  certain  evidence  before  he  is  entitled.  The  terms  are :  ^ '  That 
for  the  materials  and  embankment  made,  approved  of,  and  received,  and 
inspected  as  aforesaid,  according  to  the  terms  and  stipulations  of  this 
contract,  there  shall  be  paid  to  the  said  William  Clark,  or  his  order, 
by  the  navy  agent  at  Memphis,  on  account  of  all  bills  presented  for 
the  aforesaid  materials  and  work  ddivered  and  executed,  made  out  in 
approved  form,  authenticated  by  the  certificate  of  the  inspecting  officer 
or  officers,  and  approved  by  the  commanding  qfficer  of  said  yard.'' 

As  far  as  these  conditions  have  been  complied  with  the  claimant 
has  been  paid.  The  payments  depended  upon  the  judgment  of  these 
officers  upon  the  amount  and  quality  of  the  work  performed  under 
the  contract.  These  evidences  of  claim  they  gave  as  far  as  they 
thought  the  claimant  entitled  to  them,  and  refused  all  beyond.  Upon 
these  evidences  the  navy  agent  paid,  as  far  as  presented;  and  there 
was  no  agreement  to  pay  beyond.  Claimant  cannot  here  or  at  the 
department  claim  pay  under  the  contract  without  furnishing  the  evi- 
dence required  by  its  terms.  No  such  evidence  is  now  furnished,  but 
those  officers  refused  to  furnish  it,  and  have  determined  that  the  work 
has  not  been  performed  beyond  the  payments  made.  Instead  of  fur- 
nishing the  necessary  affirmative  evidence,  he  has  put  into  the  record 
what  is  conclusive  against  him.  Hence,  he  cannot  recover  here. 
There  are  unperformed  conditions  in  his  way  from  which  the  court 
cannot  relieve  him. 
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Seventh.  The  daimanf  Jias  been  setded  tvith  and  has  signed  a  reodpL 
in  fvR.  and  therefore  haa  no  existing  daim. 

The  claimant  settled  with  the  agent  of  the  government,  took  pay 
for  all  he  had  done,  and  gave  a  receipt  in  full,  with  a  full  knowledge 
of  all  the  facts.  There  is  no  pretence,  now,  that  he  fell  into  any  error 
concerning  the  facts.  The  question  is,  where  a  party  gives  a  receipt 
in  full,  knowing  all  the  facts,  shall  he  be  permitted  to  question  the 
effect  of  his  receipt  ?  It  would  be  dangerous  policy  to  suffer  this  to 
be  done.  It  is  not  questioned  that  errors,  in  matters  of  fact,  may  be 
corrected.  But  here  there  are  none  to  correct.  The  sole  question 
in  dispute  was  one  of  law  construing  the  contract,  and  when  parties 
fall  into  errors  of  law  they  cannot  appeal  to  the  courts  to  correct 
them  against  their  own  acknowledgments. 

In  the  present  case,  the  navy  agent  says,  at  the  foot  of  the  receipt 
dated  21st  of  December,  1848,  for  one  hundred  dollars,  that  the 
claimant,  in  signing  that  receipt,  did  not  understand  that  he  was 
waiving  his  claim  upon  the  government  for  shrinkage.  It  would  seem 
from  this,  that  the  washings  by  rain  and  river  were  not  then  thought 
of.  But  when  he  gave  the  receipt  of  the  6th  of  November,  1848, 
there  is  no  averment  or  proof  that  there  was  any  reservation  or  un- 
derstanding upon  his  part,  or  that  of  the  agent,  that  he  reserved  a 
claim  for  shrinkage.  It  is  apparent  that  it  was  then  the  intention  to 
close  all  up,  and  the  parties  should  now  be  held  to  it. 

There  is  no  reason  why  a  rule  should  be  applied  to  the  transactions 
of  the  government  of  this  nature  which  would  not  apply  to  individuals. 
This  receipt  would  close  matters  among  the  latter,  and  should  with 
the  former. 

There  are  no  valid  grounds  for  a  recovery;  but  if  there  were,  the 
claimant  has  not  furnished  lawful  evidence  of  a  character  suitable  to 
establish  any  certain  amount  of  damages. 

He  has  proved  no  facts,  but  has  confined  his  evidence  almost  ex- 
clusively to  estimates  and  opinions.  These  are  not  proper  evidence. 
He  should  have  proved  facts,  and  from  these  the  court  might  estimate 
the  amount  of  damage,  if  any.  No  court  or  jury  can  arrive  at  a 
satisfactory  conclusion  as  to  the  amount  of  washings  or  shrinkage 
from  the  evidence  put  in  by  the  claimant.  If  the  embankment  settled 
down  in  the  alluvial  bottoms,  which  was  not  the  question  originally 
made,  there  is  no  evidence  of  the  extent  of  such  settling.  The  allow- 
ance made  of  over  3, 000  yards  was  probably  sufficient.  The  evidence 
recently  taken  by  the  claimant  is,  for  all  practical  purposes,  too  vagoe 
and  uncertain,  and  too  much  ccjnfined  to  estimates  and  opinions  and 
conjectures  to  aid  the  court  in  forming  conclusions. 

R.  H.  QILLET, 
United  States  Solicitor. 

Dated  November  1,  1860. 
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ik  the  court  of  claims. 

William  Clark  vs.  The  United  States. 

Deputy  adicitor^a  brief. 

STATEMENT  OF  THE  CASE. 

Oa  the  30th  day  of  June,  1846,  the  claimant  entered  into  a  con- 
tract with  Joseph  S.  Watkins,  navy  agent  at  Memphis,  Tennessee,  to 
furnish  all  the  material  and  make  221,000  cubic  yards  of  embank- 
ment at  the  navy  yard,  Memphis,  Tennessee,  or  so  much  as  should  be 
required  of  him  by  the  engineer,  or  other  duly  authorized  agent,  the 
•embankment  to  be  made  of  clay,  sand,  gravel,  or  other  good  ma- 
terials, in  such  manner  and  places  as  should  be  directed  by  the  en- 
gineer, or  other  authorized  agent,  and  to  be  finished  on  or  before  the 
15th  day  of  July,  1847  ;  and  for  the  materials  and  embankment  made, 
approved  of,  and  received,  and  inspected  as  aforesaid,  according  to 
the  terms  and  stipulations  of  the  contract,  there  was  to  be  paid  to 
the  claimant,  or  his  order,  by  the  navy  agent  at  Memphis,  on  account 
of  all  bills  presented  for  the  aforesaid  materials  and  work  delivered 
and  executed,  made  out  in  approved  form,  authenticated  by  the  cer- 
tificate of  the  inspecting  officer  or  oflScers,  and  approved  of  by  the 
commanding  officer  of  said  yard,  eighteen  cents  for  every  cubic  yard. 
The  department  reserved  the  right  of  diminishing  or  increasing  the 
quantity  of  embankment,  and  if  increased  or  diminished  the  same 
price  was  to  be  paid  the  contractor,  and  no  more.  And  it  was  ex- 
pressly stipulated  that  no  other  charge  was  to  be  admitted  nor  allow- 
ance made  by  the  United  States  for  or  on  account  of  the  contract,  and 
ten  per  centum  was  to  be  withheld  from  the  amount  of  all  payments 
on  account  thereof,  as  collateral  security,  in  addition  to  the  bond 
given  to  secure  its  performance,  and  not,  in  any  event,  to  be  paid 
until  it  was  in  all  respects  complied  with  ;  and  ninety  per  centum  of 
the  amount  of  all  deliveries  made  was  to  be  paid  by  said  navy  agent 
within  thirty  days  after  bills  duly  authenticated,  as  aforesaid,  were 
presented  to  him. — (R.,  10,  11.) 

The  navy  yard  at  Memphis  was  below  high-water  mark,  and  sub- 
ject to  frequent  overflows  from  the  Mississippi  and  from  Wolf  river, 
which  struck  it  near  its  northeast  corner,  intersecting  the  Mississippi 
at  its  southwest  corner.  The  claimant  had  resided  in  Memphis  a  con- 
siderable time  before  entering  into  the  contract,  and  must  have  been 
fully  aware  of  the  condition  of  the  navy  yard,  and  that  it  was  subject 
to  overflow. — (R.,  17  ;  Sup.  R.,  11.)  The  very  purpose  of  the  em- 
bankment was  to  raise  the  navy  yard  above  high-water  mark,  of  which 
the  claimant  could  not  possibly  have  been  ignorant.  Between  the 
30th  of  June,  1846,  the  date  of  the  contract,  and  the  15th  of  July, 
1847,  when  it  was  to  have  been  completed,  but  one  overflow  is  shown, 
which  commenced  in  January  and  subsided  in  March,  1847,  but  to 
what  extent  and  depth  is  not  shown. — (Sup.  R.,  11.)  During  the 
months  of  January,  February,  and  March,  1847,  the  period  of  this 
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overflow,  the  claimant  made  14,250  cubic  yards  of  embankment; 
6,927  cabic  yards  in  January;  4,272  in  February,  and  3,051  in 
March.— (B.,  15.) 

The  claimant  did  not  complete  the  contract  on  or  before  the  15th 
of  July,  1847  ;  on  the  contrary,  he  had  made  at  that  date  only  about 
95,214  yards,  less  than  half  the  amount  required.— (B.,  17.)  No  ex- 
traordinary accidents  or  unforeseen  difficulties  occurred  in  the  prosecn* 
tion  of  the  work  preventing  its  execution. — (lb.)  There  was  nothing^ 
peculiar  or  unusual  in  the  foundation  upon  which  the  embankment 
was  to  be  deposited,  and  there  never  was  a  current  setting  against  it 
which  could  have  washed  it  away. — (lb.)  The  government  used  the 
embankment  as  made  by  hauling  over  it,  but  the  only  effect  was  to 
settle  it  sooner  than  it  otherwise  would  have  done. — (lb.)  The  claim- 
ant made  no  objection  to  such  use,  although  he  knew  from  the 
measurement  adopted  by  the  engineer  he  would  be  paid  only  for  what 
his  work  measured  at  its  completion.  On  the  10th  of  August,  1847, 
the  claimant  entered  into  another  contract  to  deliver  15,000  yards  per 
month  until  the  whole  amount  required  by  the  original  contract  should 
be  delivered,  and  this  contract  he  likewise  violated,  not  in  a  single 
month  delivering  the  stipulated  amount. — (R.,  16,  17.) 

Before  the  claimant  began  work  the  government  had  made  an  em- 
bankment measuring  25, 003  ^V  cubic  yards.  The  embankment  con- 
tained in  several  of  the  first  bills  in  favor  of  the  claimant  wa& 
measured  by  itself,  and  the  quantity  at  the  time  of  the  measurement 
determined  by  computing  the  whole  amount  of  embankment  made  by 
him,  and  deducting  therefrom  any  former  bills  in  his  favor,  and  con- 
sidering the  remainder  as  the  amount  due.  But  as  soon  as  he  de- 
posited earth  over  the  embankment  made  by  the  government,  the 
common  practice  was  to  ascertain  the  amount  of  embankment  made 
both  by  him  and  the  government,  and  deduct  therefrom  the  amount 
of  former  bills  and  the  quantity  made  by  the  government,  in  order  to 
determine  the  amount  due  him  at  a  particular  time.  As  the  claim- 
ant's embankment  extended  over  that  made  by  the  government,  what- 
ever it  settled  in  a  period  of  nearly  two  years  he  had  to  make  up. 
The  settlement  of  the  government  embankment  was  estimated  at  15 
per  cent.,  and  accordingly  this  amount,  3,750fyj  cubic  yards  of  em- 
bankment was  allowed  the  claimant  on  this  account  in  the  bill  of  the 
31st  of  March,  1848.  Though  the  claimant  now  objects  to  the" 
measurements  of  the  engineer,  it  does  not  appear  that  he  objected  at 
any  time  prior  to  the  31st  of  March,  1848,  when  he  abandoned  the 
work.  The  measurement  adopted  by  the  engineer  was  according  to 
the  common  custom  which  prevailed  on  the  various  public  works  upon 
which  he  had  been  engaged  for  a  quarter  of  a  century,  and  in  some 
places  where  he  was  not  engaged. — (B.,  16.) 

The  claimant,  to  show  the  amount  of  embankment  made,  has  offered 
evidence  of  the  number  of  days  he  worked,  the  number  of  carts  he 
had,  their  capacity,  and  the  number  of  loads  a  day.  But  two  wit- 
nesses speak  of  these  matters — Hogan  and  Borex.  Hogan  was  in  the 
employ  of  the  claimant  from  the  12th  of  July,  1846,  to  the  1st  of 
September,  1847,   (thirteen  months,)  and  averaged  twenty  working 
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days  a  montb,  and  sixty  loads  a  day  for  each  cart,  five  of  which 
would  make  two  cubic  yards  of  embankment. — (R.,  32.)  This  would 
give  168,480  cubic  yards.  Borex  was  in  the  claimant's  employ  from. 
May,  1847,  to  April,  1848. — (R.,  2,  3.)  His  testimony,  beginning 
with  it  where  Hogan's  stops — ^the  1st  of  September,  1847 — shows 
27,744  cubic  yards;  the  total  of  the  two,  196,224  yards,  which,  at 
the  contract  price,  would  amount  to  $35,320  32.  The  claimant- 
having  received  $26,423  34,  the  amount  to  which  he  would  be  En- 
titled under  the  cart  measurement  is  $8, 896  98.  But  this  would  be 
allowing  for  washings,  wastage,  and  shrinkage  on  the  measurement  of 
the  government,  67,311  yards,  more  than  fifty  per  cent,  of  the  work 
measured  and  paid  for ;  when  Warford,  the  government  engineer^ 
with  the  amplest  means  of  knowledge,  estimated  the  loss  on  the  gov- 
ernment embankment  of  26,003fVT  cubic  yards,  from  the  same  causes 
in  a  period  of  nearly  two  years,  to  be  16  per  cent.  only.  The  claim- 
ant received  payments  on  this  estimate  during  the  whole  progress  of 
the  work,  and  it  does  not  appear  that  he  ever  objected  to  it  until  he 
quit,  March  31,  1848.— (R.,  15.) 

BRIEF. 

The  facts  in  the  case,  it  is  conceived,  present  two  questions:  1st. 
Is  the  contract  upon  which  the  claimant  has  instituted  this  proceed- 
ing entire,  justifying  the  measurement  adopted  by  the  engineer  of  the 
government,  and  throwing  the  washings,  wastage,  and  shrinkage  of 
the  work  on  the  contractor,  till  completed  ?    If  not,  2d,  how  much  ia 
he  entitled  to  recover?    It  is  insisted  for  the  government  that — 

I.  The  contract  upon  which  this  proceeding  is  instituted  is  entire, 
and  fully  justified  the  measurement  adopted  by  the  government, 
throwing  the  washings,  wastage,  and  shrinkage  of  the  work  upon  the 
contractor,  until  completed.  Whether  entire  or  several  is  simply  a 
question  of  intention.  The  circumstances  by  which  the  parties  were* 
surrounded,  the  language  of  the  contract,  and  the  construction  given 
it  in  the  subsequent  acts  of  the  parties,  show  it  was  intended  to  be- 
entire. 

But  it  has  been  supposed  that  Woods  vs.  BtisaeU  (5  B.  &  Aid., 
942)  affects  this  case.  It  was  a  contract  to  build  a  ship;  part  of  the 
price  to  be  paid  when  the  keel  was  laid,  part  when  the  light  plank 
was  reached,  and  the  balance  when  the  vessel  was  launched — the- 
builder  agreeing  to  sign  a  certificate  enabling  the  purchaser  to  regis- 
ter the  vessel  in  his  own  name.  The  keel  was  laid,  the  light  plank 
reached,  two  payments  made,  and  the  certificate  given.  The  builder 
committed  an  act  of  bankruptcy,  and  the  question  of  title  came  up- 
between  his  assignees  and  the  purchaser.  The  court  held  that  sign- 
ing the  certificate  passed  the  general  property  to  the  purchaser.  The 
language  of  the  opinion  supposed  to  affect  this  case  will  be  found,  on 
careful  examination,  to  go  no  further  than  that  the  payments  gave 
the  purchaser  such  an  interest  in  the  ship  as  to  entitle  him  to  insist 
upon  the  completion  of  that  very  ship,  and  the  builder  could  not 
require  him  to  accept  any  other.     This  might  be,  and  yet  not  pass: 
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the  general  property. — (Clark  vs.  Spence,  4  A.  dk  E.,  448;  reported 
also  in  31  Eng.  Com.  L.  Rep.,  112.)  In  this  last  case  the  passage  in 
Woods  vs.  RvMeU  alluded  to  is  severely  criticised,  and  this  laid  down 
as  the  correct  doctrine :  that  until  the  last  of  the  necessary  materials 
be  added  the  thing  contracted  for  is  not  in  existence.  The  contract 
is  for  a  complete  thing,  not  for  parts  of  it.  ,  Lord  Tenderden,  in  hia 
work  on  shipping,  says  that  the  doctrine  of  special  appropriation  in 
ship-building  originated  in  Scotland  in  1786,  and  upon  special  con- 
tracts drawn  there,  implying  that  the  doctrine,  whatever  it  might 
be,  was  confined  to  ship-building  contracts  alone,  and  rested  upon 
special  custom.  But,  however  this  may  be,  the  doctrine  does  not 
apply  in  the  United  States. 

In  Merritt  vs.  Johnson,  (7  John.,  473,)  the  contract  was  to  build  a 
sloop,  the  purchaser  furnishing  the  greater  part  of  the  materials,  and 
.advancing  money  as  the  "work  progressed.  When  about  one-third 
done,  the  sloop  was  levied  on  under  an  execution  against  the  builder. 
The  purchaser  brought  trover;  but  the  court  held  that  the  general 
property  did  not  pass,  and  the  action  could  not  be  maintained.  This 
case  is  referred  to  and  indorsed  in  Johnson  Ya.Hunt,  (11  Wend.,  139.) 

In  Cunningham  vs.  Morrill,  (10  John.,  202,)  a  road  was  to  be  com- 
pleted on  or  before  the  20th  October,  1810,  the  consideration  of 
which  was  six  thousand  dollars,  payable  in  instalments  as  the  work 
progressed.  The  work  was  entered  upon,  and  part  of  the  price  paid, 
prior  to  October,  1810.  The  court  held  that  the  contractor  could 
not  recover  the  entire  price  without  averring  and  proving  entire 
performance;  and  though  he  might  have  proceeded  for  a  ratable 
portion,  it  would  have  been  necessary  to  have  averred  and  proved  a 
ratable  performance.  The  contract  was,  therefore,  entire,  though  a 
ratable  proportion  might  have  been  proceeded  for;  and  this  accords 
with  the  opinion  of  the  court  in  Clark  vs.  Spenoe,  before  referred  to. 
In  deciding  this  case  of  Cunningham  vs.  MorriU,  Chanceller  Kent 
used  the  following  language :  *  ^  A  mechanic  generally  stands  in  need 
of  advances,  from  time  to  time,  in  aiding  him  to  procure  materials  to 
carry  on  his  work;  and  the  employer,  if  prudent,  will  generally  re- 
serve a  considerable  payment  until  the  work  be  completed,  and  to 
depend  on  such  completion." — (See  Terry  vs.  Duntz,  2  H.  Black- 
stone,  389,  and  the  comments  of  Kent  upon  it,  10  Johns.,  203,  201.) 
The  means  he  adopts  to  ascertain  how  much  he  may  safely  advance 
during  the  progress  of  the  work  cannot  afiect  the  title  to  the 
property.  It  may  be  by  measurement  or  guess.  Neither  will  pass 
the  title,  the  intent  in  both  cases  being  precisely  the  same — not  to 
pass  an  absolute  title  to  part  of  the  thing  contracted  for,  but  to  fur- 
nish a  criterion  of  advancement.  A  prudent  man  would  measure ;  a 
careless  one  would  guess.  The  latter  would  have  as  much  right  to 
the  title  as  the  former,  perhaps  more,  as  he  would  be  likely  to  pay 
more  for  it.  But  neither  would  have  a  right  to  it;  for  it  cannot  de- 
pend upon  the  certainty  or  uncertainty,  the  prudence  or  imprudence, 
of  the  basis  of  advancement. 

The  following  cases  are  referred  to  as  maintaining  the  doctrine 
contended  for  by  the  government:  Acramun  vs.  Morrioe,  (8  C.  &  B., 
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449  ;)  McMillan  y&.  Vanderlip,  (12  John.,  165 ;)  Davis  vs.  MaxvxH^ 
(12  Metcalf,  28 G.)  The  priDciple  of  the  first  case  is,  that  so  long  as 
auything  remains  to  be  done  to  the  thing  contracted  for,  the  title 
does  not  pass.  As  to  the  trunks  delivered,  nothing  remained  to  be 
done;  but  after  the  monthly  measurements,  the  embankment  was  still 
to  be  used  to  put  more  earth  upon  it.  The  principle  of  the  other 
cases  is,  that  fixing  the  amount  of  payment  by  the  day  or  the  month 
does  not  affect  the  entirety  of  the  contract. — {Clark  vs.  Baker,  5 
Mete,  452.) 

The  monthly  payments  were  manifestly  intended  for  the  convenience 
of  the  contractor  during  the  progress  of  the  work,  to  enable  him  to 
go  on  with  it,  and  the  measurements  were  the  meaiis  adopted  to  guard 
the  government  against  o\  erpayments.  If  the  means  had  been 
guesses,  and  not  7nea£urements,  the  principle  would  have  been  the 
same. — (10  John.,  205.) 

But  the  parties  contracted  with  reference  to  the  measurement 
adopted;  it  was  the  common  custom  prevalent  in  the  public  works 
for  a  quarter  of  a  century.  No  other  custom  of  measuring  embank- 
ments is  shown  to  have  existed  anywhere.  No  definite  rule  as  to  the 
proof  of  custom  can  be  drawn  from  the  cases,  other  than  that  deriva* 
ble  from  the  reason  on  which  the  legal  operation  of  custom  resta, 
namely :  that  the  parties  must  be  supposed  to  have  contracted  with 
reference  to  it. — (2  Parsons  on  Gont.,  56.)  It  must  be  so  supposed 
in  this  case,  because  no  other  is  proved,  and  the  parties  acted  under 
it  for  twenty  months  without  objection.  It  may  be  here  added,  that 
the  claimant,  in  a  letter  of  April  12,  1852,  to  William  A.  Graham, 
Secretary  of  the  Navy,  to  get  him  to  reopen  the  case,  arguing  that 
there  never  had  been  a  settlement  in  the  department,  said:  '^It  is 
quite  evident  there  has  never  been  a  settlement  of  my  account  there, 
(Bureau  of  Yards  and  Docks,)  for  up  to  the  time  of  the  action  of  that 
bureau,  in  1848,  I  had,  in  fact,  not  even  ascertained  nor  made  up  my 
account,  but  had  urged  upon  the  department  to  have  it  done,  as  in 
duty  bound,  which  it  failed  to  do.'' — (R.,  55.)  The  department  could 
not  have  been  ^^in  duty  bound ^^  to  make  up  the  claimant's  account 
unless  its  measurement  was  right.  If  the  cart  measurement  was 
right,  why  did  not  the  claimant  make  up  his  own  account?  The 
department  had  no  account  of  the  cart  measurement,  and  could  not 
piake  up  an  account  from  it.  It  certainly  was  not  '*tn  duty  bound  ^^ 
to  run  down  Rorex  and  Hogan,  and  set  them  to  guessing  through  a 
period  of  twenty  months,  at  the  amount  of  loose  dirt  dumped  into  the 
navy  yard. 

II.  But  if  the  contract  was  several,  what  amount  is  the  claimant 
entitled  to,  and  how  is  it  be  ascertained?  It  is  insisted  for  the  gov- 
ernment that  the  estimate  made  by  Warford  of  the  loss  on  the  gov- 
ernment embankment  furnishes  the  surest  means  of  ascertaining  the 
amount  to  which  the  claimant  is  entitled,  fifteen  per  cent,  on  the 
government  measurement.  He  was  an  engineer  of  large  experience, 
and  had  the  most  ample  means  of  information;  besides,  his  estimate 
seems  to  have  been  acquiesced  in  by  the  claimant,  for  it  was  the  basis 
of  the  monthly  measurements  and  payments  as  to  all  deposits  on  the 
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government  embankment,  and  no  objection  on  the  part  of  the  claim- 
ant appears  in  the  testimony,  until  he  quit  work,  the  Slst  of  March, 
1848.  The  cart  measurement  ought  not  to  be  resorted  to,  not  only 
because  uncertain  and  unreliable,  but  because  the  parties  themselves 
did  not  contemplate  it  as  a  mode  of  measurement  at  any  time  daring 
the  progress  of  the  work,  for  neither  party  took  any  steps  whatever 
to  make  it  accurate. 

JAS.  B.  GARDENHIBE, 

Deputy  Solicitor. 


IN  THE  COUBT  OF  CLAIMS. 

February  11,  1861. 

William  Clark  vs.  The  United  States. 

Hughes,  J. 

The  claimant  agreed  '*to  furnish  all  the  material  and  make  221,000 
cubic  yards  of  embankment  at  the  navy  yard,  Memphis,  Tennessee, " 
upon  the  terms  specified  in  the  following  contract: 

'*  This  contract,  made  and  entered  into  this  30th  day  of  June,  A.  D. 
1846,  between  William  Clark,  of  Memphis,  Tennessee,  of  the  one 
part,  and  Joseph  S.  Watkins,  navy  agent  at  Memphis  aforesaid,  act- 
ing under  the  authority  of  the  Navy  Department,  for  and  in  behalf  of 
the  United  States,  of  the  other  part,  witnesseth :  That  the  said  Wil- 
liam Clark  doth  hereby  contract  and  engage  with  the  said  Joseph  S. 
Watkins  as  follows:  That,  for  the  consideration  hereinafter  mentioned, 
the  said  William  Clark  will  furnish  all  the  material  and  make  221,000 
cubic  yards  of  embankment  at  the  navy  yard,  Memphis,  Tennessee, 
or  so  much  as  shall  be  required  of  him  by  the  engineer,  or  other  duly 
authorized  agent,  the  embankment  to  be  made  of  clay,  sand,  gravel, 
or  other  good  materials,  in  such  manner  and  places  as  shall  be  directed 
by  the  said  engineer  or  other  authorized  agent.  And  the  said  Wil- 
liam Clark  doth  further  engage  and  contract  to  finish  this  embank- 
ment on  or  before  the  15th  day  of  July,  1847;  and  the  said  William 
Clark  doth  further  engage  and  contract  that  no  member  of  Congress, 
oflicer  of  the  navy,  nor  any  person  holding  any  office  or  appointment 
under  the  Navy  Department,  shall  have  any  interest,  or  be  in  anywise 
concerned,  either  directly  or  indirectly,  in  any  of  the  issues,  profits, 
or  receipts  of  this  contract.  And  the  said  Joseph  S.  Watkins,  acting 
as  aforesaid,  doth  hereby  contract  and  engage  with  the  said  William 
Clark  as  follows:  That  for  the  materials  and  embankment  made,  ap- 
proved of,  and  received,  and  inspected,  as  aforesaid,  according  to  the 
terms  and  stipulations  of  this  contract,  there  shall  be  paid  to  the  said 
William  Clark,  or  order,  by  the  navy  agent  at  Memphis,  on  account 
of  all  bills  presented  for  the  aforesaid  materials  and  work  delivered 
and  executed,  made  out  in  approved  form,  authenticated  by  the  cer- 
tificate of  the  inspecting  officer  or  officers,  and  approved  of  by  the 
commanding  officer  of  said  yard,  the  following  price,  viz:  eighteen 
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cents  for  every  cubic  yard.  And  it  is  hereby  further  stipulated,  by 
and  between  the  parties  hereto,  that  the  department  reserves  to  itself 
the  right  of  diminishing  or  increasing  the  above-named  quantity  of 
embankment;  and,  should  the  quantity  be  increased  or  diminished, 
the  same  price  as  is  specified  for  the  embankment  shall  be  paid  to  the 
contractor,  and  no  more.  No  other  charg  to  be  admitted  nor  allow- 
ance to  be  made  by  the  United  States  for  or  on  account  of  this  con- 
tract, and  ten  per  centum  to  be  withheld  from  the  amount  of  all  pay- 
ments on  account  thereof,  as  collateral  security,  in  addition  to  the 
bond  given  to  secure  its  performance,  and  not  in  any  event  to  be  paid 
until  it  is  in  all  respects  complied  with;  and  ninety  per  centum  of  the 
amount  of  all  deliveries  made  will  be  paid  by  the  said  navy  agent 
within  thirty  days  after  bills  duly  authenticated  as  aforesaid  shall 
have  been  presented  to  him.  In  testimony  of  all  which  agreements 
and  stipulations  the  parties  above  named  have  hereunto  signed  their 
names  and  affixed  their  seals  this  30th  day  of  June,  A.  D.  1846. 

* 'WILLIAM  CLARK.  [l.  s.] 

'* JOSEPH  S.  W ATKINS,     [l.  s.; 

m 

On  the  12th  day  of  July,  1846,  Clark  began  his  work,  and  contin- 
ued to  prosecute  it  until  the  end  of  March,  1848,  and  about  the  19th 
day  of  April,  1848,  transferred  the  contract  to  Daniel  Saffarans,  on 
account  of  the  construction  of  the  agreement  adopted  by  the  officers 
of  the  United  States,  and  enforced  by  them,  in  estimating  his  com- 
pensation.— (Supplemental  Record,  pp.  13,  32.) 

Estimates  were  made  in  the  name  of  Clark  down  to  the  31st  day  of 
August,  1848,  although  the  work  was  done  by  Saffarans  from  the 
middle  of  April  onward,  and  the  compensation,  it  is  presumed,  turned 
over  to  him. — (Record,  p.  58.)  The  work  done  before  the  transfer 
of  the  contract  is  alone  the  subject  of  controversy.  Monthly  measure- 
ments and  estimates  of  the  work  done  were  made  while  it  was  in 
progress,  and  payments  had  thereon.  Down  to  the  end  of  March, 
1848,  when  the  contractor  ceased  to  do  the  work  himself,  the  quantity 
of  '^materials  delivered  and  embankment  made,''  accordmg  to  these 
official  estimates,  was  128,913.55  cubic  yards. — (Record,  p.  20.)  This 
was  paid  for  at  the  contract  price  of  eighteen  cents  per  cubic  yard, 
amounting  to  $23,204  44.* 

The  quantity  of  embankment  thus  estimated  and  paid  for  was  the 
solid  and  compact  embankment  remaining  at  the  end  of  twenty  months' 
work,  with  an  additional  3,750.55  cubic  yards  allowed  for  the  con- 
traction of  an  embankment  of  25, 003. 68  cubic  yards  made  by  the  gov- 
ernment before   Clark's  work  was  begun,  and  upon  which  a  portion 

o  The  petition  staten  that  the  ahove-mentioned  sam  of  $23,204  44  was  subeeqnenily  in- 
creaaed  to  the  sam  of  $26,423  34 — (Record,  p.  4.)  Wbal  the  incresse  was  for  wiU  appear 
hj  reference  to  page  68  of  the  record.  It  was  for  work  done  nibtequmi  to  the  3  let  of  Maich, 
1848,  and  not  for  the  work  for  which  additional  compensation  Is  now  claimed.  It  is  erro- 
neoos,  therefore,  to  deduct  it  from  any  sum  that  may  be  due  the  petitioner  above  the 
$23,204  44  paid  for  the  work  done  prior  to  March  31,  1848,  which  alone  is  the  subject 
of  oontroYerqr. 
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of  his  embankment  was  constructed. — (Record,  pp.  20,  21.)  The 
mode  of  computation  by  which  this  result  was  attained  is  set  forth 
by  the  principal  engineer  in  his  report,  (Record,  p.  15,)  as  follows: 
**Soon  after  Mr.  Clark  commenced  work,  the  quantity  of  embank- 
ment made  by  the  government  upon  that  part  of  the  yard  upon  which 
he  would  be  required  to  work  was  measured,  and  ascertained  to  amount 
to  25,003^%®^  cubic  yards.  The  embankment  contained  in  several  of 
the  first  bills  in  favor  of  Mr.  Clark  was  measured  by  itself,  and  the 
quantity  due  at  the  time  of  making  the  measurement  determined  by 
computing  the  whole  amount  of  embankment  made  by  him,  and  de- 
ducting therefrom  any  former  bills  in  his  favor,  and  considering  the 
remainder  as  the  amount  due.  But  as  soon  as  he  had  deposited  earth 
over  the  embankment  made  by  the  government,  the  common  practice 
was  to  ascertain  the  amount  of  embankment  made  both  by  him  and 
the  government,  and  deduct  therefrom  the  amount  of  former  bills, 
together  with  the  quantity  made  by  the  government,  in  order  to  de- 
termine the  amount  due  him  at  that  particular  time. 
********* 

''In  the  bill  of  the  31st  of  March  last  there  was  an  allowance  made 
of  3,750yYT  cubic  yards  of  embankment  on  account  of  the  settling  of 
the  bank  made  by  the  government.  Whatever  this  bank  settled  for 
a  period  of  nearly  two  years,  Mr.  Clark  (as  his  embankment  extended 
over  it)  had  to  make  up.  The  exact  amount  of  this  settling  could 
not  be  measured,  but  the  amount  put  in  the  bill  is  according  to  the 
best  judgment  that  could  be  formed." 

The  contractor  impugns  the  mode  of  computation  thus  explained 
by  the  chief  engineer,  and  the  construction  of  the  contract  on  which 
it  is  founded,  because  it  so  operated  that  the  whole  embankment  re- 
mained at  his  (the  contractor's)  risk  during  the  entire  process  of  con- 
struction, which  is  his  chief  ground  of  complaint  in  this  proceeding. 

The  evidence  as  to  the  quantity  of  materials  delivered,  and  em- 
bankment made,  estimated  by  a  different  rule,  will  be  considered 
hereafter. 

The  ground  on  which  the  proposed  embankment  was  required  to  be 
made  was  a  batture  or  alluvial  bottom  at  the  junction  of  the  Mississippi 
and  Wolf  rivers,  subject  to  overflows  of  several  feet  in  depth  at  high 
stages  of  the  water,  and  washed  on  the  side  forming  the  outer  line  of 
the  embankment  by  the  current  of  those  rivers  when  the  water  ad- 
vanced above  low-water  mark.  The  officers  in  charge  of  the  work 
required  the  contractor  to  proceed  in  the  construction  of  the  embank- 
ment while  the  bottom  was  covered  with  water,  varying  from  four  to 
eleven  feet  in  depth,  and  a  large  proportion  of  the  materials  fur- 
nished by  the  contractor  was  cast  from  the  carts  into  the  water.— 
(Supplemental  Record,  pp.  35,  41.)  Of  the  materials  so  deposited 
in  water  a  great  part  was  carried  away  by  the  current.  One  witness 
states  that  not  more  than  one  yard  in  ten  remained. — (Supplemental 
Record,  p.  6.) 

The  petitioner,  dissatisfied  with  the  principle  which  had  been  ap- 
plied in  estimating  his  compensation,  and  with  its  results,  applied  to 
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the  Navy  Department  for  redress,  and  afterwards  to  Congress.     His 
case  was  referred  to  this  court  by  the  House  of  Representatives. 

Two  receipts  of  the  petitioner  are  given  in  evidence,  the  first  of 
which  is  appended  to  an  account  of  the  ten  per  cent,  reserved  under 
the  contract.     They  are  as  follows  : 

Navy  Agent's  Office, 
Memphis^  November  6,  1848. 

Received  of  George  W.  Smith,  navy  agent,  two  thousand  five  hun- 
dred and  forty-two  dollars  and  twenty-seven  cents,  in  full  of  the  above 
bill  of  ten  per  cent,  retained  on  bills  approved  for  materials  delivered 
under  my  conti^acts,  dated  June  13,  1846,  and  August  11,  1847,  and 
have  signed  triplicate  receipts. 

WILLIAM  CLARK. 


Navy  Agent's  Office, 
Memphis^  December  21,  1848. 

Received  of  George  W.  Smith,  navy  agent,  one  hundred  dollars  in 
f]ill  of  all  claims  against  the  United  States  under  my  contracts  for 
embankment,  dated  June  13,  1846,  and  August  11,  1847,  this  being 
the  amount  of  ten  per  ce^t.  retained  on  bill  approved  August  31, 
1847,  which  amount  was  returned  to  former  navy  agent  by  Mr.  Clark, 
as  per  certificate  accompanying,  and  have  signed  triplicate  receipts. 

WILLIAM  CLARK. 

Mr.  Clark,  in  signing  the  above  receipt  in  full  for  embankment, 
does  not.understand  he  is  waiving  his  claims  egainst  the  government 
for  shrinkage. 

GEORGE  W.  SMITH,  Navy  Jgent. 

(Record,  p.  58.) 

« 

The  construction  put  upon  the  contract,  and  practically  enforced 
by  the  officers  of  the  United  States  charged  with  superintending  its 
performance,  excluded  all  waste  and  loss  of  embankment  and  materi- 
als which  occurred  from  washing,  settling,  overflows,  sinking  of  allu- 
vial foundations,  and  the  operation  of  time  and  weather  during  the 
entire  progress  of  the  work — a  period  of  about  twenty  months — ^from 
the  quantity  of  **  embankment  made"  for  which  compensation  was 
due  to  the  contractx)r.  In  other  words  they  held  that  the  work  was 
at  the  risk  of  the  contractor  until  finished,  and  that  his  compensation 
was  to  be  finally  ascertained  by  the  quantity  of  solid  embankment  re- 
maining on  the  completion  of  his  undertaking,  estimated  at  the  con- 
tract price  of  eighteen  cents  per  cubic  yard. 

The  petitioner  insists  that  the  proper  interpretation  of  the  contract 
entitles  him  to  be  paid  for  the  quantity  of  earth  and  materials  actu- 
ally delivered,  in  whatever  manner  ascertained,  without  diminution 
from  any  cause  whatever  ;  or,  in  other  words,  that  the  work  while  in 
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• 

the  process  of  construction  was  at  the  risk  of  the  United  States,  he 
having  no  farther  interest  in  it  than  to  deposit  the  earth,  Ac,  for 
embankment,  nnder  the  direction  of  their  agents.  As  to  the  deliv- 
ery of  materials  in  the  water,  he  claims  that  it  was  not  reasonable  to 
require  him  to  do  so  under  the  contract  as  construed  by  the  officers 
of  the  government,  and  that  whatever  rule  of  measurement  may  be 
deduced  from  the  terms  of  the  agreement,  he  is  entitled  to  compen- 
sation, as  to  this  particular  demand,  according  to  the  quantity  of 
materials  deposited. 

It  becomes  necessary,  in  the  first  place,  to  determine  the  true 
meaning  of  the  contract,  and  to  deduce  therefrom  a  rule  for  the 
measurement  and  estimation  of  the  contractor's  work.  Indeed,  this 
is  the  special  matter  in  controversy. 

The  petitioner  covenants,  on  his  part,  to  '*  furnish  all  the  material 
and  make  221,000  cubic  yards  of  embankment,  or  so  much  as  shall  be 
required  of  him  by  the  engineer  or  other  duly  authorized  agent,  the 
embankment  to  be  made  of  clay,  sand,  gravel,  or  other  good  mate- 
rials, in  such  manner  and  places  as  shall  be  directed  by  the  said 
engineer,  or  other  authorized  agent." 

And  on  the  part  of  the  United  States  it  is  agreed  ^Hhat  for  the 
materials  and  embankment  made,  approved  of,  and  received  and  in- 
spected," there  shall  be  paid  ^*on  account  of  all  bills  presented  for 
the  aforesaid  materials  and  work  delivered  and  executed,  made  out 
in  approved  form,  authenticated  by  the  certificate  of  the  inspecting 
officer  or  officers,  and  approved  by  the  commanding  officer  of  said 
yard,  eighteen  cents  for  every  cubic  yard." 

It  is  further  stipulated  that  ten  per  cent,  on  the  amount  of  ^'ail 
payments"  on  account  of  said  contract  shall  be  withheld  *  *as  collateral 
security,  in  addition  to  the  bond  given  to  secure  its  performance,  and 
not  in  any  event  to  be  paid  until  it  is  in  all  respects  complied  with ; 
and  ninety  per  centum  of  the  amount  of  all  deliveries  made  will  be 
paid  by  the  said  navy  agent  within  thirty  days  after  bills,  duly  authen- 
ticated as  aforesaid,  shall  have  been  presented  to  him.'* 

These  provisions  bind  the  United  States  to  pay  the  contract  price  for 
the  ''materials  and  embankment  made " — that  is,  for  all  the  mate- 
rials delivered  and  put  into  the  form  of  embankment,  but  the  payment 
was  not  due  until  the  ''materials  and  embankment  made"  had  been 
"approved  of,  and  received  and  inspected,"  and  bills  for  the  same 
presented,  "made  out  in  approved  form,  authenticated  by  the  certifi- 
cate of  the  inspecting  officer  or  officers,  and  approved  of  by  the  certifi- 
cate of  the  commanding  officer. ' '  No  particular  mode  of  measurement 
is  adopted  by  the  contract,  nor  stated  periods  fixed  for  making  estimates; 
these  are  left  to  the  parties  ;  but  the  contract  fixes  with  certainty  the 
thing  to  be  measured,  namely,  the  quantity  of  earth  delivered  in  the 
form  of  embankment ;  and  any  measurement  by  which  the  actual 
quantity  of  materials  put  into  the  embankment  and  delivered  conld 
have  been  ascertained  would  have  been  correct  within  the  meaning  of 
the  contract.  The  dispute  between  the  parties  springs  from  a  conflict 
of  opinion  as  to  the  thing  to  be  measured,  rather  than  the  mode  oi 
measurement ;  the  United  States  claiming  that  the  quantity  of  solid 
embankment  remaining  at  the  completion  of  the  whole  contract  was 
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the  result  to  be  reached,  thus  throwing  upon  the  contractor  the  loss 
of  all  waste  and  shrinkage  ;  and  the  petitioner  maintaining,  on  the 
other  hand,  the  proper  subject  of  measurement  to  be  the  amount  of 
materials  deposited  by  him,  without  regard  to  subsequent  loss  or  com- 
pression. The  contract  affords  suflScient  criteria  to  test  the  correctness 
of  the  conflicting  interpretations  put  upon  it,  respectively. 

If  the  construction  adopted  and  enforced  by  the  officers  of  the 
United  States  is  the  correct  one,  then  all  estimates  and  payments  made 
to  the  contractor  prior  to  the  final  completion  of  his  work  were,  as  to 
him,  matter  of  favor  and  not  of  right  ;  for,  under  that  construction, 
he  would  not  be  entitled  to  demand  an  inspection,  acceptance,  and 
approval  of  any  part  of  his  work,  and  payment  therefor,  until  it  was 
completed  and  could  be  finally  measured.  And  this  is  the  ground 
taken  by  the  solicitor  and  the  principal  engineer. — (Solicitor's  brief, 
p.  7  ;  Warford's  report,  Record,  p.  16.) 

But  it  is  very  clear  that,  although  the  contract  does  not  fix  specifi- 
cally the  intermediate  periods  between  the  commencement  of  the  work 
and  its  completion  for  the  inspection  and  acceptance  of  portions  of  the 
work  while  in  progress  and  the  payment  for  the  same,  it  does  provide 
for  such  inspections,  acceptances,  and  payments,  and  for  taking  the 
work  from  the  contractor,  as  it  were,  by  instalments.  Upon  no  other 
construction  can  proper  effect  be  given  to  the  stipulations  for  making 
out  authenticated  bills  for  '^embankment  made,  approved  of,  and  re- 
ceived,'' the  retaining  of  ten  per  cent,  of  such  bills  as  collateral 
security  for  the  performance  of  the  contract,  and  the  payment  of  ninety 
per  cent,  of  the  same  within  thirty  days  after  presentment. 

These  provisions  gave  to  the  contractor  a  right  to  have  his  work  in- 
spected, and,  if  satisfactory,  paid  for,  from  time  to  time,  at  reasonable 
periods  and  in  reasonable  quantities.  The  parties  adopted  monthly 
inspections,  estimates,  and  payments,  which  would  seem  to  be  in  ac- 
cordance with  the  contract  from  the  employment  of  the  terms  ''thirty 
days"  therein,  thus  giving  effect  and  certainty  to  the  foregoing  stipu- 
lations. The  question  now  presented  is,  were  those  monthly  estimates 
made  upon  proper  principles  and  correct  in  their  results  as  to  the 
quantities  of  "materials  and  embankment  made,"  for  which  the  peti- 
tioner was  entitled  to  compensation  under  the  contract. 

Turning  now  to  the  construction  of  the  contract  insisted  on  by  the 
petitioner,  we  are  unable  to  give  it  our  unqualified  assent.  He  main- 
tains, as  we  understand,  that  the  work  on  which  he  was  engaged  was 
entirely  at  the  risk  of  the  United  States  ;  that  his  undertaking  was 
limited  to  the  **delivery"  of  materials  ;  and  that  he  is  entitled  to  be 
paid  for  the  actual  quantity  of  earth,  &c.,  cast  from  his  carts  upon 
the  places  selected  by  the  engineers  and  officers  of  the  government, 
wthout  loss  from  subsequent  waste  and  shrinkage. 

We  take  the  words  ''deliveries"  and  "delivered,"  as  used  in  this 
contract,  in  their  legal  signification.  We  understand  them  to  apply 
to  the  time  and  act  of  acceptance  on  the  part  of  the  United  States,  not 
to  the  time  and  act  of  depositing  materials  from  the  carts  of  the 
contractor  upon  the  public  work.  When  the  earth  thus  deposited  was 
inspected,  approved  of,  and  received  by  the  proper  offi^cer,  it  was 

Rep.  C.  C.  288—8 
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**  delivered,''  not  before.  After  that  time  it  was  at  the  risk  of  the 
United  States  ;  previous  to  that  time  it  was  at  the  risk  of  the  con- 
tractor. 

Each  monthly  measurement,  then,  ought  to  have  ascertained  the 
quantity  of  embankment  made  since  the  last  preceding  estimate,  inde- 
pendent of  any  shrinkage  or  waste  in  the  embankment  already  ap- 
proved and  received,  and  the  quantity  so  ascertained  should  have  been 
treated  as  a  performance  pro  tarvto  of  the  contract.  Under  this  rule 
of  measurement,  all  embankment  which  had  been  inspected  and  re- 
ceived would  remain  at  the  risk  of  the  United  States,  and  only  such 
portion  as  had  not  been  received  and  accepted — usually  the  work  of  a 
current  month — would  be  at  the  risk  of  the  contractor. 

The  work  having  been  estimated  and  paid  for  under  a  different  rule 
from  that  we  have  deduced  from  the  contract,  the  solid  embankment 
remaining  at  the  expiration  of  the  petitioner's  labors  only  having 
been  paid  for,  it  is  to  be  ascertained  from  the  evidence,  if  practi- 
cable, what  quantities  of  materials  and  embankment  were  omitted 
from  the  estimates  made  by  reason  of  waste  and  shrinkage  in  portions 
of  the  work  properly  at  the  risk  of  the  United  States.  For  these  the 
petitioner  will  be  entitled  to  compensation,  in  accordance  with  the 
principles  above  stated. 

Engineer  Warford,  in  his  report,  says  :  • 

'*If  the  work  is  to  be  measured  according  to  common  custom,  no 
allowance  should  be  made  for  settling  and  shrinkage,  nor  anything 
be  allowed  for  wash  ;  but  if  it  is  to  be  paid  for  at  what  it  would 
measure  at  the  bank  whence  it  is  taken,  fifteen  per  cent,  on  that  part 
which  has  been  a  long  time  made  is,  as  near  as  I  can  judge  of,  the 
amount  that  should  be  allowed." — (Record,  p.  16.) 

We  have  it  here  laid  down  as  a  general  rule  that  fifteen  per  cent, 
on  that  part  which  has  been  a  long  time  made  is  a  fair  allowance  for 
shrinkage.  An  application  of  this  was  made  in  the  instance  of  the 
government  embankment  on  which  Clark's  work  was  built,  and  fifteen 
per  cent,  allowed  him  to  cover  loss  from  shrinkage. — (Record,  p.  21.) 

It  must  be  obvious  that  the  rule  is  open  to  many  and  very  great 
exceptions,  depending  on  the  circumstances  affecting  each  particular 
work.  I  propose,  however,  to  follow  it  in  this  case  wherever  the 
evidence  does  not  supply  more  satisfactory  means  of  computation. 
Where  the  quantity  of  material  deposited  on  the  site  of  the  proposed 
embankment  under  direction  of  the  engineer  is  satisfactorily  proven, 
the  difference  between  the  quantity  thus  deposited  and  the  official 
estimate  showing  the  solid  embankment  remaining  will  furnish  a 
more  certain  measure  of  the  loss  from  waste  and  shrinkage  than  any 
general  principle  of  percentage  could  supply. 

I  proceed  now  to  examine  the  evidence  concerning  the  quantity 
of  materials  delivered  and  embankment  made  by  the  contractor  from 
the  date  of  his  contract,  June  30,  1846,  down  to  the  end  of  March, 
1848,  when  he  quit  work. 

We  have  already  seen  that  the  quantity  ascertained  by  the  official 
estimates  for  that  period  was  128,913iYo  cubic  yards.  The  grounds 
of  these  official  estimates,  and  the  testimony  in  support  of  their  cor* 
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TectnesB,  are  for  the  most  part  contained  in  the  following  documents  : 
Report  of  A.  B.  Warford,  chief  engineer,  (Record,  pp.  14  to  18  ;) 
letter  of  Warford,  (pp.  20,  21 ;)  report  of  Commodore  Smith,  (pp.  52 
to  55 ;)  letter  of  Hon.  William  A.  Graham,  (pp.  69,  60 ;)  report  of 
Captain  Pendergrast,  (Record,  p.  18.) 
Among  the  evidence  offered  on  the  other  hand  is  the  following  : 

1.  The  deposition  of  Thomas  Hogan. — (Supplemental  Record,  pp. 
32  to  41.) 

This  witness  states  that  he  was  employed  by  the  contractor,  Clark, 
in  making  embankment  in  the  nayy  yard,  from  the  12th  day  of  July, 
1846,  to  the  1st  day  of  September,  1847.  That  the  average  number 
of  carts  used  during  that  time  was  twenty-seven ;  that  the  average 
number  of  working  days  per  month  was  twenty,  and  the  average 
number  of  trips  per  day  made  by  each  cart,  sixty -five  ;  that  the  carts 
contained  each  from  13^  to  16^  cubic  feet,  and  that  four  cart  loads 
and  a  fraction  made  two  cubic  yards  of  earth  ;  that  the  materials  were 
delivered  on  alluvial  soil  and  in  water  ;  that  one-fourth  was  by  direc- 
tion of  the  officers  delivered  in  water ;  that  the  west  side  of  the  em- 
bankment, from  the  north  to  the  south  end  of  the  yard,  was  subject 
to  the  current  of  the  Mississippi  and  Wolf  rivers  at  every  overflow, 
subject  thereby  to  waste,  the  water  being  from  eight  to  eleven  feet 
deep.  Deponent  had  a  horse  drowned  there,  and  could  not  get  his 
cart  out  for  three  months  ;  that  the  officers  of  the  yard  occupied  the 
embankment  before  it  was  received  by  the  engineer,  and  hauled  rock 
thereon  upon  truck  carts  and  sleds,  erected  buildings  on  the  same, 
and  required  the  contractor  to  deliver  his  materials  around  the  walls 
of  the  buildings,  while  men  were  kept  there  ramming  the  earth  along- 
side the  walls  and  inside  cellars  five  or  six  feet  deep.  The  north  end 
of  the  batture  was  a  quagmire,  and  the  whole  yard  was  subject  to 
depression  by  the  weight  of  the  embankment  upon  it,  &o. ;  that  the 
batture  from  Wolf  river  to  within  30  or  40  feet  of  the  wall  of  build- 
ings was  quicksand,  &c.,  and  petitioner's  embankment  was  made  be- 
tween the  wall  and  the  river.  Batture  was  not  sufficiently  solid  to 
haul  upon  without  planking ;  has  had  horses  mired  there  ;  that  the 
government  commenced  securing  the  shore  of  Wolf  river  by  piling 
before  claimant's  contract  was  made,  but  abandoned  it. 

About  three>fburths  of  the  navy  yard  was  covered  with  water — in 
some  places  four  feet  deep,  in  others  eleven  feet  deep  ;  it  was  only 
temporary,  and  entirely  receded  at  low-water  mark. 

2.  The  deposition  of  Thomas  E.  Rorex. — (Supplemental  Record, 
pp.  1  to  9.) 

This  witness  states  that  he  was  the  foreman  of  Clark,  the  petitioner, 
in  his  work  at  the  Memphis  navy  yard,  from  May,  1847,  to  April, 
1848.  From  the  1st  of  May  to  the  9th  of  October,  1847,  petitioner 
employed  from  thirty  to  thirty-four  carts,  and  an  average  of  thirty- 
two  from  1st  day  of  May  to  Ist  October.  During  the  month  of  Oc- 
tober, not  less  than  twelve  carts;  in  November,  twelve  carts  for 
twenty-three  days ;  in  December,  twelve  carts  for  twelve  days  ;  that 
the  average  number  of  trips  made  by  each  cart  per  day  was  sixty, 
and  that  five  cart  loads  would  make  over  two  cubic  yards  of  earth. 
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Claimant  commenced  building  a  railroad  for  the  transportation  of 
earth  from  the  bluff  to  the  navy  yard  about  the  1st  of  December, 

1847,  and  finished  it  in  January,  1848.  He  commenced  carrying 
earth  on  the  railroad  in  February,  1848,  and  ceased  in  March,  1848. 
About  one  hundred  and  twenty-five  loads  per  day,  averaging  four 
cubic  yards  each,  were  taken  to  the  navy  yard  by  the  railroad,  and 
the  quantity  taken  from  the  bluff  was  fifteen  thousand  cubic  yards. 
The  whole  of  said  fifteen  thousand  cubic  yards  was  deposited  in  the 
navy  yard,  except  four  or  five  loads  used  in  repairing  the  crossings 
of  streets  by  the  railway.  The  earth  taken  to  the  yard  by  the  rail- 
road was  put  in  the  southwest  corner  of  the  yard,  near  the  river. 
Witness  commenced  depositing  on  dry  land  some  time  in  Pebmary, 

1848.  The  river  began  to  rise,  and  rose  to  seven  or  eight  feet  on 
the  embankment,  and  continued  up  until  the  15th  of  April,  1848. 
From  the  time  the  water  was  over  the  ground,  until  the  last  of  March, 
1848,  when  they  quit,  witness  and  his  forces  dumped  the  earth  into 
the  water  by  the  orders  of  the  commandant  and  engineer.  From  the 
time  the  overflow  occurred,  in  February,  until  the  last  of  March,  the 
work  of  throwing  the  earth  into  the  water  was  continued  without  loss 
<9t*  time.  Witness  thinks  that  not  more  than  one  yard  in  ten  of  the 
earth  thus  thrown  into  the  water  remained,  the  residue  being  washed 
away.  The  earth  hauled  into  the  navy  yard  by  the  claimant's  horse 
carts  was  placed  on  the  side  of  the  yard  next  the  river,  nearly  paral- 
lel with  it,  and  was  subject  to  the  current,  and  to  every  overflow  of 
from  seven  to  fifteen  feet — that  is,  fifteen  feet  at  some  points.  The 
embankment  was  used,  while  witness  worked  on  it,  by  hauling  build- 
ing materials  upon  it,  and  erecting  buildings  thereon.  All  the  claim- 
ant's carts  on  hand  in  April,  1848,  were  sold  to  Saffarrans.  In  de- 
livering clay  from  the  bluff  into  the  navy  yard,  witness  worked  thirty 
days,  and  deposes  that  the  number  of  working  days  per  month,  from 
the  Ist  of  May  to  the  Ist  of  October,  1847,  was  twenty.  The  wit- 
ness is  of  opinion  that  the  site  of  the  Memphis  navy  yard  was  subject 
to  overflow  at  overy  high  water,  and  supposes  the  claimant  was  aware 
of  the  fact ;  thinks  there  was  an  overflow  in  1847,  commencing  in 
January  and  ending  in  March,  but  does  not  know  the  extent  or  depth 
of  that  overflow.  He  cannot  say  whether  claimant's  contract  was 
completed  by  the  15th  of  July,  1847,  or  not,  but  thinks  it  was,  and 
states  that  the  claimant  ceased  work  about  the  last  of  March,  1848. 

3.  The  deposition  of  W.  0.  Lofland. — (Supplemental  Record,  pp. 
13,  14.) 

This  witness  deposes  that  he  was  in  the  employ  of  Clark  in  July, 
1847,  and  to  the  time  Clark  sold  his  contract  to  Saffarrans.  on  the  19th 
of  April,  1848;  that  Rorex  was  Clark's  overseer  during  that  time; 
and  the  number  of  carts  used  was  about  thirty-five,  up  to  the  1st 
day  of  October,  1847;  each  cart  made  from  fifty-five  to  sixty  trips 
per  day;  the  number  of  working  days  per  month  was  from  twenty  to 
twenty-two.  Witness  never  saw  the  carts  measured  ;  others  esti- 
mated that  every  five  cart  loads  contained  over  two  cubic  yards  of 
earth,  and  believes  the  estimate  correct. 

Rorex  was  employed  in  hauling  earth  to  the  navy  yard  with  from 
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eight  to  twelve  carts  in  November  and  December,  1847,  while  claim- 
ant was  constructing  his  railroad.  The  quantity  of  earth  taken  from 
the  bluff  to  the  navy  yard  by  railroad  was  between  fifteen  thousand 
and  sixteen  thousand  cubic  yards,  as  ascertained  by  an  official  esti- 
mate of  B.  S.  Tod,  engineer  for  the  city  of  Memphis.  The  greater 
portion  of  the  earth  and  materials  was  delivered  in  water  by  the 
order  of  the  officers  of  the  yard;  only  a  small  portion  was  delivered 
on  dry  laud.  Joseph  S.  Watkins  was  navy  agent  in  1846  and  1847. 
Said  Watkins  stated  to  witness  that  the  contractors  could  not  get 
justice  under  the  mode  (of  measuring  the  work)  adopted  by  the  engi- 
neer. Of  the  materials  deposited  in  the  water,  eight-tenths  washed 
away;  of  the  earth  deposited  on  a  dry  foundation,  twenty-five  per 
cent,  was  carried  off  by  the  action  of  the  water.  The  western  side 
of  the  embankment  was  subject  to  overflow  from  one  end  to  the  other* 

4.  The  deposition  of  L.  B.  Richards. — (Supplemental  Record,  pp. 
16.  17.) 

This  witness  states  that  he  was  the  recorder  of  the  city  of  Mem- 
phis, and  his  deposition  proves  the  estimate  of  E.  S.  Tod,  city  engi- 
neer of  Memphis,  of  the  quantity  of  earth  removed  by  Clark  froni 
the  bluff,  viz:  15,556  cubic  yards. 

(It  appears  elsewhere  that  Clark  had  a  contract  for  grading  streets 
in  Memphis,  and  used  the  dirt  obtained  from  excavations  under  that 
contract  for  making  his  embankments  in  the  navy  yard. — See  Cap- 
rain  Pendergrast's  report,  Rec,  p.  19.) 

6.  The  affidavit  of  D.  Morrison: 

This  witness  states  that  he  was  assistant  engineer  in  the  Memphis 
navy  yard  at  the  time  Clark,  the  plaintiff,  was  making  embankment 
there.  That  Joseph  S.  Watkins  was  navy  agent  at  the  time,  and 
made  the  contract  with  Clark;  that  Clark  fully  complied  with  all 
orders  given,  though  greatly  embarrassed  at  times  by  requirements 
of  the  commandant;  that  by  order  of  the  commandant,  or  chief  engi- 
neer, the  contractor  delivered  materials  in  water  from  four  feet  to 
eight  feet  deep,  of  which  one  yard  in  ten  remained  after  the  over- 
flow had  passed  off.  One  side  of  the  embankment  was  subject  to  the 
action  of  the  water  during  the  overflows  of  the  Mississippi.  Monthly 
estimates  were  made,  and  all  the  losses  of  every  kind  deducted  from 
the  work  done  by  the  contractor.  The  embankment  was  used  by  the 
government  by  hauling  over  it  building  materials.  With  a  few  ex- 
ceptions  the  monthly  estimates  were  made  up  by  the  witness ;  he  is 
not  aware  that  any  over-estimates  were  made.  Being  asked  "how  it 
happened  that  by  an  admeasurement  of  the  entire  yard  in  December, 
1847,  there  was  found  to  be  less  embankment  than  had  been  found 
by  the  same  process  in  October  previously,  also  how  much  earth  had 
been  delivered  in  the  yard  between  the  two  periods?"  he  answers: 
**The  west  side  of  the  embankment,  the  whole  length  of  the  ^  yard, 
was  subject  to  the  action  of  an  overflow  of  the  Mississippi  river 
during  the  period  indicated,  which  accounts  for  the  discrepancy  in 
the  admeasurement.  I  am  not  now  prepared  to  say  what  amount  of 
earth  had  been  delivered  between  the  two  dates."  The  mode  of 
making  estimates  was  as  follows  :  Before  any  work  had  been  done  in 
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the  yard,  levels  were  Uken  and  recorded  in  the  engineer's  office ; 
and  then,  when  the  embankment  was  made,  the  yard  was  remeasnred, 
and  80  on ;  at  each  monthly  admeasurement  the  whole  embankment 
made  by  Clark,  as  well  as  that  made  by  the  government,  was  de- 
ducted from  the  former  estimate,  to  ascertain  the  amount  of  the  last 
estimate.  This  mode  of  measurement  did  not  give  the  contractor 
fair  credit  for  all  the  embankment  delivered  by  him,  because  it  sub- 
jected him  to  all  loss  that  the  embankment  sustained,  made  by  him- 
self, as  well  as  that  made  by  the  government,  by  reason  of  the  over* 
flow,  wear  and  tear,  <&c. 

The  mode  of  measurement,  after  Clark  left  the  work,  was  by  the 
cart  load — first,  by  ascertaining  how  much  each  cart  bed  would  hold, 
and  then  by  counting  the  number  of  cart  loads  per  day,  by  which  the 
contractor  is  paid  for  all  the  material  he  deposits,  at  forty  or  forty- 
five  cents  per  cubic  yard. 

The  rule  of  measurement  observed  as  to  Clark's  work  was  adopted 
by  the  chief  engineer  and  sanctioned  by  the  commandant.  The  navy 
agent,  Watkins,  frequently  objected  to  it,  because,  as  he  said,  it  did 
not  do  the  contractor  justice.  About  twenty-five  thousand  cubic  yards 
of  embankment  had  been  made  in  the  navy  yard,  by  day  labor,  when 
Clark  commenced  work  under  his  contract ;  the  embankment  made  by 
Clark  was  principally  deposited  on  the  side  next  the  river,  and,  as  far 
as  it  afforded  protection,  protected  that  made  by  day  labor.  At  tha 
time  of  making  the  last  estimate  for  the  contractor,  from  fifteen  ro 
twenty  per  cent,  of  the  embankment  made  by  day  labor  was  lost  by 
wear  and  waste.  The  embankment  made  by  Clark  was  more  liable 
to  waste  and  shrinkage  than  the  government  embankment,  becanse  it 
was  nearest  the  river  and  more  subject  to  the  action  of  the  water 
during  overflows,  &c.  Was  fully  satisfied,  when  the  work  was  pro- 
gressing, that  the  mode  of  measurement  adopted  would  force  the  con- 
tractor to  abandon  the  work  or  submit  to  great  loss. 

6.  The  affidavit  of  Edward  S.  Tod.— (Record,  pp.  28  to  30.) 
This  witness  states  that  he  was  at  some  time  city  engineer  of  Mem- 
phis for  about  ten  years ;  that  Clark  was  a  contractor  with  the  city  of 
Memphis  for  grading  the  city,  including  the  bluff ;  that  he  removed 
from  the  bluff  15,000  cubic  yards  of  earth,  nearly  all  of  which  was 
deposited  in  the  navy  yard.  The  batture  was  covered  with  water  at 
the  time  the  embankment  was  made.  The  earth,  &c.,  was  deposited 
from  fifty  to  two  hundred  and  fifty  yards  from  the  bank  of  the  river. 
It  was  conveyed  over  a  railroad,  and  a  large  portion  of  it  thrown  into 
water,  and  from  the  current  was  liable  to  great  waste.  The  founda- 
tion of  the  navy  yard  embankment  is  soft,  and  will  sink  under  an 
embankment,  &c. 

7.  The  affidavit  of  William  Maher,  sr. — (Record,  page  32.)  ^ 
This  witness  states  that  he  was  employed  by  William  Clark  as  over- 
seer of  hands  and  teams  employed  in  making  embankment  in  the 
Memphis  navy  yard,  from  the  12th  day  of  July,  1846,  until  some  time 
in  June,  1847  ;  that  during  that  period  the  number  of  carts  employed 
varied  from  twenty-four  to  thirty-four,  and  did  not  average  less  than 
twenty-seven  each  day;  that  he  frequently  timed  the  trips  by  his  watch 
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for  his  own  information,  and  that  each  cart  when  so  timed  invariably 
made  sixty  trips  per  day ;  that  he  loaded  the  carts  heavily,  using  tail- 
boards, and  is  convinced  that  every  five  cart  loads  of  earth  delivered 
in  the  yard  during  his  superintendence  formed  an  embankment  of  two 
cubic  yards  at  the  end  of  each  month  in  which  they  were  delivered, 
unless  they  were  delivered  in  or  were  subjected  to  the  action  of  water. 

8.  The  affidavit  of  William  Maher,  jr. — (Record,  page  33.) 

This  witness  states  that  while  employed  by  Michael  Leonard  to 
dump  or  unload  carts  which  were  making  embankment  at  the  navy 
yard  under  Clark's  contract,  he  was  directed  by  Morrison,  the 
assistant  engineer,  to  desist  from  dumping  in  the  water,  and  that  he 
was  immediately  thereafter  directed  by  Lieutenant  Chapman  to  con- 
tinue dumping  in  the  water,  which  latter  direction  he  obeyed ;  that 
the  water  was  at  that  place  very  deep  and  running  a  rapid  current, 
so  much  so  that  he  believes  that  a  great  portion  of  the  earth  was 
washed  away  by  Wolf  river  as  fast  as  it  was  emptied  out  of  the  carts 
into  the  water ;  that  the  whole  front  of  Clark's  embankment  was 
subject  to  the  action  of  a  current  of  water  from  seven  to  fifteen  feet 
deep  at  every  overflow  of  the  Mississippi  river. 

From  this  evidence  it  appears  that  from  the  time  of  beginnirg  to 
work  under  his  contract,  which  was  the  12th  day  of  July,  1846,  (Sup. 
Record,  p.  32,)  to  the  1st  day  of  September,  1847,  Clark  had  constantly 
employed  in  the  work  an  average  of  not  less  than  twenty-seven  carts, 
delivering  each  sixty  loads  per  day,  five  of  which  loads  amounted  to 
something  more  than  two  cubic  yards  of  earth,  and  that  the  average 
number  of  working  days  per  month  was  twenty.  From  these  data  it 
follows  that  during  the  thirteen  and  a  half  months  intervening 
between  the  two  days  above  mentioned  the  contractor  discharged 
from  his  carts,  under  the  direction  of  the  officers  of  the  United  States, 
estimating  each  five  cart  loads  at  two  cubic  yards  of  earth,  174,960 
cubic  yards  of  materials  for  embankment. 

As  to  the  quantity  of  earth  delivered  during  the  month  of  Septem- 
ber, 1847,  the  evidence  is  somewhat  conflicting,  and  does  not  furnish 
satisfactory  reasons  for  departing  from  the  official  estimate  of  4,487 
cubic  yards. — (Warford's  Bep.,  Rec,  p.  20.)  This  quantity  being 
ascertained  by  the  mode  of  measurement  adopted  by  the  engineer 
should  be  increased  fifteen  per  cent.,  according  to  the  rule  already 
noticed,  to  give  the  whole  amount  without  any  deduction  for  waste. 
This  gives  for  September,  1847,  5, 160^17  cubic  yards.  The  evidence 
of  Borex,  (Sup.  Bee,  pp.  2  and  3,)  as  well  as  that  of  Lofland,  (same, 
p.  13,)  includes  the  month  of  September  with  the  preceding  thirteen 
months  and  a  half  as  part  of  the  time  during  which  the  contractor 
employed  constantly  twenty -seven  carts,  but  Hogan  (Sup.  Bee,  p.  32) 
seems  to  carry  that  period  only  up  to  the  1st  of  September,  and  the 
plaintiff  himself,  in  his  letter  to  the  department,  expressly  admits 
that  his  full  force  was  not  employed  during  that  month. — (Record,  p. 
48.) 

In  an  official  letter  from  D.  Morrison,  assistant  engineer,  to  the 
petitioner,  dated  *'Navy  Yard,  Memphis,  April  10,  1848,"  it  is  stated 
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that  work  done  by  the  petitioner  through  snb -contractors  amounted 
to  the  quantities  following : 

By  M.  Leonard,  cubic  yards   4,936.59 

By  E.  Doyle,  cubic  yards 4,946.91 

By  M.  Leale,  cubic  yards 504.00 

And  by  the  petitioner  himself,  cubic  yards 521.00 

Amounting  to   10,907.50 


This  quantity  increased  fifteen  per  cent,  amounts  to  12,543y*A  cubic 
yards,  which,  according  to  Morrison's  statement,  was  delivered  during 
the  fall  and  winter  of  1847  and  the  spring  of  1848. — (Record,  p.  24.) 
The  quantity  transported  over  the  railroad,  as  given  by  Morrison,  is 
omitted,  because  I  find  that  upon  the  other  testimony. 

The  solicitor  objects  that  this  letter  of  Morrison  is  not  competent 
evidence.  So  far  as  it  purports  to  give  a  statement  of  the  embank- 
ment made  for  the  United  States,  and  measured  by  the  assistant  en- 
gineer in  the  discharge  of  his  duty,  he  being  still  in  the  service  of  the 
United  States  when  the  letter  was  written,  it  is  admissible.  I  per- 
ceive no  valid  reason  for  rejecting  it,  nor  is  there  any  sufficient  evi- 
dence before  us  to  impeach  its  accuracy,  according  to  the  mode  of 
measurement  used  by  the  government.  Captain  Peudergrast  says,  in 
his  report,  (Record,  p.  19,)  that  Morrison  made  an  erroneous  estimate 
in  the  early  part  of  the  ivork,  but  in  what  it  consisted  we  are  not  in- 
formed, nor  is  the  assertion  supported  by  other  evidence.  The  chief 
engineer  makes  no  reference  in  his  report  to  any  such  error,  and  Mor- 
rison states  in  his  affidavit  that  no  over-estimates  were  made. — (Re- 
cord, p.  26.)  The  diminution  in  the  quantity  of  embankment  is  satis- 
factorily accounted  for  by  the  waste  from  the  action  of  the  water 
upon  it. 

In  the  deposition  of  Rorex,  (Sup.  Record,  p.  3,)  that  witness  says: 
**In  November  1  worked  twenty-three  days  with  twelve  carts;  in 
December,  twelve  days  with  twelve  carts."  And  afterwards,  in  the 
same  deposition,  (p.  6,)  he  says  that  this  work  was  not  included  in 
Moi  risen' s  estimate,  and  was  not  measured.  By  the  mode  of  compu- 
tation applied  in  estimating  the  work  of  the  first  thirteen  and  a  half 
months,  this  work,  done  by  Rorex  in  November  and  December, 
amounts  to  10,080  cubic  yards. 

Rorex  fllao  deposes  that  he  worked  not  less  than  twelve  carts  during 
the  month  ot  October. — (Answer  to  question  2.)  He  expressly  states 
that  the  work  done  in  November  and  December  was  not  included  in 
Morrison's  cpitimate.  But  as  to  that  done  in  October  he  does  not  say 
so.  As  it  was  too  considerable  to  be  overlooked,  we  must  conclude 
that  it  is  covered  by  that  estimate. 

The  evidence  already  set  out  fully  proves  that  15,000  cubic  yards  of 
earth  were  taken  from  the  bluff  and  conveyed  to  the  navy  yard  over 
the  railroad.  There  remains  to  be  taken  into  the  account  3,750fVV 
cubic  yards,  the  estimated  allowance  of  fifteen  per  cent,  for  shrinkage 
in  the  government  embankment. 
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It  restilts,  from  the  premises,  that  the  total  quantity  of  materials 
deposited  by  the  petitioner,  under  the  direction  of  the  officers  of  the 
United  States,  from  July  12,  1846,  to  March  31, 1848,  was  221,494^,^^ 
cubic  yards.  This  quantity  includes  not  only  the  solid  embankment 
estimated  and  paid  for  by  the  government,  but,  in  addition  thereto, 
all  shrinkage  and  losses  of  materials  from  any  cause  whatever  during 
the  progress  of  the  work,  as  well  as  may  be  ascertained  from  the 
evidence. 

This  loss  of  material  is  to  be  apportioned  between  the  contracting 
parties  according  to  the  construction  of  the  contract  heretofore  given, 
viz:  the  loss  from  waste  which  occurred  in  the  work  of  each  month, 
before  its  acceptance  by  the  United  States,  to  be  borne  by  the  con- 
tractor,  the  residue  by  the  government. 

The  evidence  does  not  furnish  any  means  by  which  to  ascertain, 
with  positive  accuracy,  the  monthly  losses  of  material  to  be  borne  by 
the  contractor.  We  have  no  more  certain  method  than  the  general 
rule  given  by  Engineer  Warford— of  fifteen  per  cent.  And  although 
that  is  restricted  in  its  application  by  Mr.  Warford  to  embankments 
\i'hich  have  been  exposed  and  subject  to  compression  for  a  long  time, 
yet  it  will  not  be  found  so  unreasonable  to  apply  it  to  the  losses  of  a 
single  current  month,  as  might  seem  at  first  view,  because  the  evi- 
dence in  this  case  shows  that  fifteen  per  cent,  falls  very  far  short  of 
the  measure  of  waste  in  the  embankment  in  the  Memphis  navy  yard 
which  had  been  constructed  for  a  long  time.  And  so  it  would  fall 
ehort  of  the  losses  of  the  contractor  in  each  month,  if  the  waste  of 
materials  caused  by  throwing  them  into  a  current  of  water  were  in- 
tended to  be  covered  by  it.  But  losses  from  that  cause  ought  not  to 
be  cast  upon  the  petitioner.  It  was  not  a  reasonable  construction  of 
the  contract  to  require  it,  and  the  government  is  bound  to  pay  for 
such  materials  on  the  principle  of  a  quantum  meruit. 

Deducting,  then,  15  per  cent,  from  221,494^^0  cubic  yards  for  losses 
proper  to  be  borne  by  the  contractor,  and  there  remains  188,270yJ|^ 
cubic  yards  for  which  the  United  States  were  liable.  Having  paid 
for  128,913fVV  cubic  yards,  there  remains  to  be  paid  for  59,356TVy 
cubic  yards.  For  this  quantity  the  petitioner  is  entitled  to  be  paid 
at  eighteen  cents  per  cubic  yard,  which  amounts  to  the  sum  of  ten 
thousand  six  hundred  and  eighty-four  dollars  and  twenty-one  cents. 

It  is  claimed  on  the  part  of  the  United  States  that  the  receipts 
given  by  Clark  are  a  discharge  in  iull  of  his  claim  for  further  com- 
pensation. They  are  set  out  in  this  opinion,  and  will  be  found  in  the 
record  at  page  58.  The  first  of  these  receipts  is  for  a  specific  ac- 
count, and  a  note  at  the  bottom  of  the  second  one  shows  that  the  pe- 
titioner expressly  reserved  his  claims  for  shrinkage.  They  are  there- 
fore no  defence  to  this  claim. 

Again,  it  is  contended  for  the  defence  that  Clark  did  not  complete 
his  undertaking  by  the  15th  day  of  July,  1847,  the  day  limited  in  the 
agreement,  and  that  therefore  he  can  maintain  no  action  upon  the 
contract.  The  evidence  is  somewhat  conflicting  as  to  the  fact,  but 
the  question  cannot  materially  affect  a  claim  for  additional  compensa- 
tion for  work  actually  inspected  and  received  under  the  contract.     All 
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his  work  was  so  inspected  and  received.  The  qnantity  is  the  only 
point  in  controversy,  and  is  to  be  determined,  as  stated  by  the  engi- 
neer, by  the  construction  put  upon  the  contract. 

Having  placed  such  an  interpretation  upon  it  as  its  terms  required, 
I  have  attained  the  resQit  above  given  by  ascertaining  the  quantity  of 
materials  delivered :  Ist,  from  the  evidence  of  the  witnesses,  where  it 
was  clear  and  satisfactory;  2d,  from  the  official  estimates,  increased 
fifteen  per  cent.,  where  the  evidence  was  not  sufficiently  clear.  From 
the  quantity  thus  ascertained  I  have  deducted  fifteen  per  cent,  for 
losses  from  the  work  when  properly  at  the  risk  of  the  contractor,  and 
also  the  quantity  paid  for.  The  residue  is  the  quantity  for  which  the 
plaintiff  is  entitled  to  compensation,  although,  from  the  imperfect 
means  of  estimating  the  damages  afforded  by  the  evidence,  it  is  prob« 
ably  not  large  enough  to  cover  his  losses. 


IN  THE  COURT  OF  CLAIMS. 

February  11, -A  D.  1861. 
William  Clark  ys.  The  Unffed  States. 

SCARBURGH,  J. 

I  concur  in  the  opinion  that  the  contract  on  which  the  claimant's 
petition  is  founded  is  a  severable  and  not  an  entire  contract. 

The  claimant  undertook  to  furnish  all  the  material  and  make 
221,000  cubic  yards  of  embankment,  or  so  much  as  might  be  required 
by  the  engineer  or  other  authorized  agent  of  the  United  States,  at 
the  navy  yard  at  Memphis,  Tennessee,  in  such  manner  and  places  as 
might  be  directed  by  the  engineer  or  agent.  And  the  United  States 
undertook  that  for  the  material  and  embankment  made,  approved  of. 
received,  and  inspected,  there  should  be  paid  to  the  petitioner  by  the 
navy  agent  at  Memphis,  on  account  of  all  bills  presented  for  materials 
and  work  delivered  and  executed,  made  out  in  approved  form,  au- 
thenticated by  the  certificate  of  the  inspecting  officer  or  officers,  and 
approved  of  by  the  commanding  officer,  eighteen  cents  for  every 
cubic  yard.  It  was  further  stipulated  that  ten  per  centum  should  be 
withheld  from  all  payments  on  account  thereof  until  the  contract  was 
in  all  respects  complied  with,  and  that  ninety  per  oefUum  of  the  amoiut 
of  all  deliveries  made  should  be  paid  by  the  navy  agent  within  thirty 
days  after  bills  duly  authenticated  should  be  presented  to  him. 

It  is  plain,  from  the  terms  of  this  contract,  that  as  the  work  pro- 
gressed it  was  to  be  inspected,  and  when  approved  of  received  by  the 
United  States.  The  petitioner  agreed  to  make  embankment,  and  the 
United  States  agreed  to  pay  ninety  per  centum  of  the  stipulated  price 
therefor  as  it  was  made.  Upon  embankment  being  made  the  duty  of 
inspection  arose,  and  if  approval  followed,  it  was  then  to  be  received 
by  the  United  States.  The  embankment  so  made  by  the  petitioner, 
and  inspected,  approved  of,  and  received  by  the  United  States,  im* 
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tnediHtely  passed  from  the  petitioner,  and  became  the  property  of  the 
United  States,  as  fully  subject  to  their  use  and  control  as  if  the  whole 
quantity  had  been  made  and  received,  and  the  petitioner  thereupon 
became  entitled  to  immediate  payment  of  ninety  jper  centum  of  the 
stipulated  price. — (Clark  va.  Spence,  4  Ad.  and  E.,  448;  Woods  vs. 
Russell,  5  B.  and  Aid.,  942;  Atkinson  vs.  Bell,  8  B.  and  C,  282  ) 
The  contract  was  severable,  and  is  to  be  treated  as  if  there  was  a 
separate  contract  for  each  particular  portion  of  embankment  made 
and  received;  and  when  any  such  portion  made  and  delivered  and 
ninety  per  centum  of  the  price  paid,  there  remained  nothing  more  to 
be  done  under  such  contract,  except  as  regards  the  ten  per  centum 
retained  as  security  for  future  performances.  And  so  understood,  the 
contract  was  just  and  reasonable,  and  certainly  not  unfavorable  to  the 
United  States.  It  secured  to  them  the  right  to  inspect  and  approve 
of  all  embankment  made  and  offered  by  the  petitioner  before  it  was 
received,  and  required  payment  therefor  only  after  such  inspection  and 
approval,  and  the  delivery  to  them  of  the  embankment  so  inspected 
and  approved  of.  The  term  ''deliveries''  is  very  expressive,  and  is 
used  in  the  contract  to  denote  embankment  made  by  the  petitioner, 
and  received  by  the  United  States,  and  ex  vi  termini  implies  the  trans- 
mutation both  of  possession  and  of  property. 

How  often  or  under  what  circumstances  the  petitioner  was  at  liberty 
to  demand  an  inspection  is  a  question  which  doBs  not  now  arise.  That 
question  was  practically  settled  by  the  parties  during  the  progress 
of  the  work,  and  no  complaint  is  made  on  either  side  on  that  point. 
The  stipulations  in  that  respect  were  for  the  mutual  accommodation 
of  both  parties.  Without  them,  on  the  one  hand,  the  United  States 
could  not  have  taken  possession  of  and  used  any  part  of  the  embank- 
ment till  the  whole  was  finished,  and  on  the  other  the  petitioner 
would  not  have  been  entitled  to  demand  any  part  of  the  agreed  price 
till  after  the  completion  of  the  entire  work ;  but  with  them  these  in- 
conveniences were  obviated  in  a  manner  alike  just  to  both  parties. 

It  necessarily  follows  from  these  premises  that  when  any  portion 
of  the  embankment  was  made  by  the  petitioner  and  received  by  the 
United  States  all  liability  on  the  part  of  the  petitioner  in  regard  to 
such  portion  thereupon  ceased.  It  immediately  became  the  property 
of  the  United  States,  and  if  it  had  been  swept  away  in  the  next  hour, 
the  whole  loss  must  have  fallen  on  them.  There  was  no  more  respon- 
sibility on  the  petitioner  in  regard  to  embankment  so  received  than 
there  was  in  regard  to  the  embankment  made  by  the  United  States 
previously  to  the  date  of  the  contract  now  in  question.  Hence,  when 
the  first  inspection  took  place  the  actual  quantity  of  embankment 
then  existing  which  had  been  made  by  the  petitioner  ought  to  have 
been  ascertained.  At  the  next  inspection  the  measurement  ought  to 
have  been  so  made  as  to  ascertain  the  actual  quantity  of  embankment 
then  existing  which  had  been  made  by  the  petitioner  since  the  pre- 
ceding measurement,  and  so  on  till  the  whole  work  was  completed. 

The  method  of  admeasurement  actually  adopted  threw  upon  the 
petitioner  all  the  losses  which  had  occurred  to  his  several  "  deliveries," 
no  matter  how  caused,  whether  by  use,  or  by  sinking,  or  by  washing, 
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or  otherwise,  or  when  they  occurred.  It  has  been  urged  that  this 
method  was  in  conformity  to  a  common  custom  which  has  prevailed 
with  reference  to  the  public  works  of  the  United  States.  But  it  has 
not  been  shown  either  that  this  was  a  uniform  custom,  or  that  it  was 
known  to  the  petitioner  before  or  at  the  time  of  making  the  contract^ 
nor  does  it  otherwise  appear  that  the  contract  was  made  with  refer- 
ence to  it.  It  was  not,  therefore,  binding  on  the  petitioner,  and 
cannot  control  or  aflfect  the  construction  of  the  contract. — (Bliven  tw. 
New  England  Screw  Company,  23  How.,  R.,  420;  Oelricks  vs.  Ford, 
ibid.,  49.)  • 

But  the  petitioner  was  to  be  paid  not  for  materials,  but  for  embank- 
ment. He  can  claim  nothing,  therefore,  for  the  materials  used,  bat 
only  for  embankment  made  and  delivered.  He  could  make  no  de- 
livery of  materials  as  such  to  the  United  States«  They  bargained 
with  him  for  embankment  to  be  made  of  materials  furnished  by  him. 
Hence,  whilst  the  embankment  was  in  the  process  of  being  made  it 
was  at  his  risk;  it  was  not  until  the  materials  were  wrought  into  em- 
bankment, and  the  embankment  was  made  and  received,  that  it  was 
at  the  risk  of  the  United  States.  Reference  might  be  had  to  the 
quantity  of  materials  used  as  a  means  of  ascertaining  the  quantity  of 
embankment  made  and  delivered,  but  it  would  not  secure  a  result  as 
reliable  or  as  satisfactory  as  some  method  of  calculation  based  upon 
the  admeasurements  actually  made.  There  is  no  dispute  as  to  the 
accuracy  of  those  admeasurements,  considered  as  admeasurements  of 
all  the  embankment  existing  when  they  were  respectively  made. 
They  are  inaccurate  and  erroneous  only  as  regards  the  deductions 
made  from  them  to  ascertain  the  quantity  of  embankment  made  be- 
tween their  respective  dates.  By  a  correction  of  these  errors  the 
true  quantity  of  embankment  actually  made  and  delivered  by  the 
petitioner  will  be  determined. 

How  is  this  correction  to  be  made  ?  I  adopt  for  this  purpose  the 
estimate  made  by  Warford,  civil  engineer,  of  the  ioss  sustained  by 
the  embankment  made  by  the  United  States  before  the  petitioner's 
work  began.  It  is,  I  think,  the  most  reliable  measure  furnished  by 
the  evidence  in  this  case.  The  quantity  for  which  the  petitioner  has 
been  paid,  so  estimated,  was  less  by  fifteen  per  centum  than  it  ought 
to  have  been.  We  must  add  thereto,  therefore,  17,647  thereof,  or 
17^647  -f-  of  $23,204  44,  equivalent  to  the  sum  of  14,094  90. 

I  am  therefore  of  the  opinion  that  the  petitioner  is  entitled  to  re- 
lief, and  that  a  bill  should  be  reported  to  Congress  in  his  favor  for 
the  sum  of  four  thousand  and  ninety-four  dollars  and  ninety  cents. 
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IN  THE  COURT  OF  CLAIMS. 

February  11,  1861- 
William  Glare  vs.  The  United  States. 

LORING,    J. 

I  am  obliged  to  dissent  from  the  opinion  given.  I  think  the  lead- 
ing provision  of  the  contract,  and  therefore  its  leading  purpose,  is, 
that  the  United  States  shall  pay  for  a  specific  thing  a  specific  price. 
The  specific  thing  is  an  embankment  containing  221, 000  cubic  yards, 
and  the  price  is  18  cents  per  cubic  yard;  so  that  all  the  United  States 
were  to  pay  for  the  thing  contracted  for  was  221,000  times  18  cents — 
$39,780.  If  this  were  not  so,  and  they  had  to  pay  for  the  shrinking 
and  waste  during  the  execution  of  the  contract,  then,  as  these  are  in- 
determinate, they  would  have  to  pay  some  indeterminate  amount  be- 
yond that  stated,  and  the  specifications  of  the  quantity  and  price  would 
be  useless. 

Therefore,  I  think  that  on  the  construction  of  the  contract  the 
shrinking  and  waste  during  the  execution  of  the  contract  is  to  be 
borne  by  the  contractor,  and  that  the  mode  of  admeasurement  adopted 
y  the  United  States  was  correct. 

The  contract  contemplates  that  payments  should  be  made  occcasion- 
ally  during  the  progress  of  the  work;  but  this  is  usual  in  the  contracts 
of  the  United  States,  and  is  for  the  convenience  of  contractors,  and  the 
provisions  for  it  are  to  be  construed  in  reference  to  that  only.  Then, 
here  those  provisions  expressly  state  that  such  payments  are  to  be  '*on 
account"  of  the  contract,  and  thus  indicate  that  they  are  to  be  made 
subject  to  a  final  settlement,  and  not  as  payments,  each,  of  so  much 
work  done.  Then  these  payments  are  to  be  on  the  certificate  of  the 
inspecting  officer  and  on  his  admeasurement;  and  as  no  mode  of  ad- 
measurement is  prescribed  by  the  contract  he  was  free,  of  the  two 
modes  of  admeasurement,  to  take  that  which  would  fulfil  the  purpose 
of  the  contract  and  give  the  United  States  221,000  cubic  yards  of 
embankment  for  $39,780  when  the  work  was  done. 

It  is  also  observable  that  in  the  subsequent  contract  for  the  same 
work,  put  in  evidence  by  the  petitioner,  similar  provisions  for  occa- 
sional payments  are  made,  with  an  express  provision  that  the  shrink- 
age and  waste  are  to  be  borne  by  the  contractor.  The  two  things, 
therefore,  are  not  incompatible,  nor  are  they  unusual ;  for  Mr.  War- 
ford,  the  engineer  in  charge  of  the  work,  in  his  report  to  the  depart- 
ment, (put  in  evidence  by  the  petitioner,)  says  :  **In  the  absence  of 
anything  in  the  contract  to  the  contrary,  the  work  done  by  Mr.  Clark 
has  been  measured  according  to  the  common  custom  which  prevailed 
on  the  various  public  works  upon  which  th'e  undersigned  has  been 
engaged  for  a  period  of  about  a  quarter  of  a  century,  and  in  accordance 
with  the  method  known  to  have  been  practiced  in  some  places  where 
he  was  not  engaged.  On  all  the  public  improvements  of  which  the 
undersigned  has  any  knowledge  the  amount  paid  for  was  what  the 
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contractors'  work  measured  at  the  time  of  the  completion  of  the  con- 
tract."—(P.  16.) 

I  am  of  opinion  the  petitioner  is  not  legally  entitled  to  the  relief  he 
claims. 


in  the  cx)ubt  of  claims. 
William  Clark  vs.  The  United  States. 

To  the  honoraUe  the  Court  of  Claims  of  the  United  States : 

The  claimant,  William  Clark,  by  his  attorney,  prays  the  honorable 
court  for  a  rehearing  in  this  case.  The  singular  termination  of  the 
proceedings  in  court,  in  which  the  division  of  the  judges  as  to  amouDt 
to  be  allowed  him  deprived  him  of  all  benefit  from  the  trial,  although 
a  majority  of  the  court  were  in  favor  of  the  claim,  encourages  the 
hope  that  further  proceedings  before  the  court  may  result  more 
favorably  to  his  cause. 

A  rehearing  is  therefore  respectfully  prayed  for. 

JOHN  M.  McCALLA, 
Attorney  for  Claimant. 

July  10,  1861. 

Filed  in  court,  July  11,  1861. 

July  22,  1861. — Motion  allowed  and  rehearing  ordered. 


IN  THE  COURT  OF  CLAIMS. 

December  9,  1861. 
William  Clabk  vs.  The  United  States. 

LORING,  J. 

As  to  the  merits  of  the  claim,  I  remain  of  the  opinion  I  held  at  the 
former  hearing,  that  the  contract  was  for  an  embankment,  and  not  for 
materials;  and  that  the  mode  of  admeasurement  was  correct,  and  that 
the  petitioner  has  not  established  any  title  to  relief. 


IN  THE  COURT  OF  CLAIMS. 

Decembers,  1861. 

WiLUAM  Clark  vs.  The  Ukited  States. 

Vpon  a  rehearing. 

Hughes,  J. 

Upon  the  former  hearing  of  this  cause  I  delivered  an  opinion  upon 
the  questions  material  to  its  merits.  The  rules  of  decision  deduced 
by  me  from  the  terms  of  the  contract  were  these: 
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Ist.  That  the  United  States  were  liable  upon  a  quantum  meruit  for 
all  materials  thrown  directly  into  a  current  of  water  by  order  of  the 
government  agents  and  officers. 

2d.  That  the  work  (other  than  that  covered  by  the  quantum  meruit) 
in  the  progress  of  construction  was  at  the  risk  of  the  contractor,  until, 
from  time  to  time,  inspected,  approved,  and  received,  as  shown  by 
bills  therefor,  properly  certified  for  payment;  and  then  it  was  at  the 
risk  of  the  United  States.  Or,  in  other  words,  that  embankment 
made  since  the  last  preceding  estimate  (usually  the  work  of  a  current 
month)  remained  at  the  risk  of  the  contractor  until  inspected  and 
approved,  when  it  was,  in  the  sense  of  the  contract,  delivered,  and 
then  it  was  at  the  risk  of  the  government.  The  effect  of  these 
rulings  was  to  cast  upon  the  United  States  all  losses  of  materials 
thrown  from  the  carts  into  running  water,  and  also  losses  resulting 
from  shrinkage,  waste,  and  compression  in  the  embankment,  except 
when  properly  at  the  risk  of  the  contractor. 

It  was  a  fact  admitted  and  recognized  by  all  parties,  that  the 
claimant  had  not  been  paid  for  any  materials  carried  away  by  water, 
or  lost  in  the  shrinking  or  settling  of  the  embankment  and  its  foun- 
dations, or  wasted  by  the  operation  of  time  and  the  elements,  but 
only  for  the  solid  embankment  remaining  at  the  end  of  a  period  of 
about  twenty  months'  duration. 

Upon  an  application  of  the  rules  above  stated  to  the  facts  of  the 
case,  with  a  view  to  ascertain  the  quantity  of  shrinkage,  waste,  &c.,  ' 
to  be  paid  for  by  the  United  States,  as  well  as  the  imperfect  means 
afforded  by  the  evidence  enabled  me  to  do,  I  found  the  government 
liable  for  59,356^^V  cubic  yards,  amounting,  at  the  contract  price  of 
eighteen  cents  per  cubic  yard,  to  ten  thousand  six  hundred  and 
eighty-four  dollars  and  twenty-one  cents. 

This  finding  was  based  upon  data  contained  in  the  specific  state- 
ments of  fact  of  a  number  of  witnesses,  and  after  rejecting  altogether 
whatever  seemed  to  me  uncertain  or  doubtful  in  the  proofs  of  the 
claimant.  No  separate  estimate  of  the  quantity  of  earth  thrown  into 
the  current  of  water,  and  which  a  majority  of  the  court  now  think 
the  United  States  liable  for  under  a  quantum  meruit,  was  made,  and  it 
is  obvious  from  the  testimony  that  the  quantity  was  large. 

As  a  measure  of  the  monthly  waste  in  that  part  of  the  work,  at  the 
risk  of  the  contractor,  I  adopted  the  conjectural  standard  of  the  chief 
engineer,  of  fifteen  per  cent.,  as  the  evidence  afforded  none  more 
reliable. 

After  a  careful  re*examination  of  the  whole  case  upon  the  present 
hearing,  I  adhere  to  the  conclusions  expressed  in  my  former  opinion, 
and  refer  to  it  for  a  full  statement  of  the  reasons  and  the  evidence  on 
which  those  conclusions  rest. 

The  case  presents  this  question:  Did  the  contract  require  the 
claimant  to  make  solid  embankment,  assuming  all  risk  for  waste  and 
shrinkage,  overflows,  Ac,  during  the  entire  progress  of  the  work, 
for  eighteen  cents  per  cubic  yard  of  such  solid  embankment,  estimated 
at  the  completion  of  the  whole  ?  If  it  did,  it  must  be  conceded  there 
can  be  no  recovery  upon  the  contract. 
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A  majority  of  the  conrt  hold  the  affirmative  of  this  question.  I  am 
of  a  different  opinion.  I  think  that  the  contract  required  the  plain- 
tiff to  furnish  the  materials  and  make  embankment  only — ^not  solid 
embankment:  that  he  could  only  claim  pay  for  his  materials  when 
they  were  delivered  in  the  form  of  embankment;  that  when  bills 
were  made  out  for  any  portion  of  the  work  done  by  him,  and  properly 
certified  for  payment,  that  portion  of  his  work  was  then  complete 
and  ** delivered;"  for  the  officers  only  had  authority  to  give  such 
certified  bills  for  embankment,  ''approved,  inspected,  and  received/' 
and  this  was  the  kind  of  embankment  for  which  he  was  entitled  to 
receive  eighteen  cents  per  cubic  yard;  yet  it  was  not  solid  embank- 
ment, but  newly  constructed  earthwork,  liable  afterwards  to  com- 
pression, sinking,  or  even  destruction  by  rains  or  floods. 

In  case  of  such  subsequent  destruction,  had  the  United  States  the 
right  to  reclaim  the  money  already  paid,  or,  what  is  the  same  thing, 
compel  the  contractor  to  reconstruct  the  lost  embankment?  The 
officers  of  the  government  paid  to  the  contractor,  in  a  series  of  pay- 
ments founded  on  monthly  estimates,  something  over  twenty-three 
thousand  dollars.  Suppose,  when  twenty  thousand  dollars  had  been 
paid,  the  waters  of  the  Mississippi  river  had  carried  away  the  whole 
or  the  half  of  the  work  completed  up  to  that  time,  and  already,  from 
time  to  time,  "inspected,  approved,  received,''  and  paid  for:  does 
this  contract  require  the  claimant  to  refund  to  the  United  States  to 
make  good  the  loss  7  I  think  not.  Yet  this,  it  seems  to  me,  would 
be  the  logical  consequence  of  the  construction  adopted  by  the  chief 
engineer,  and  sanctioned  by  the  majority  of  the  court. 

On  the  contrary,  I  hold  that  the  payments  made  on  monthly  bills, 
of  ninety  per  cent.,  were  payments  irrevocable,  except  for  mistakes; 
that  the  ten  per  cent,  reserved  as  collateral  security  for  the  comple- 
tion of  the  contract  was  the  money  of  the  contractor,  in  the  hands 
of  the  government,  only  to  be  forfeited  by  a  failure  to  do  more  work, 
not  to  repair  breaches  in  work  already  completed,  (for  which  latter 
purpose,  indeed,  both  the  money  withheld  and  the  money  paid  migbt 
prove  an  inadequate  security;)  and  that  each  monthly  "delivery" 
and  payment  constituted  a  performance  pro  tanto  of  the  contract. 

Upon  the  rehearing  of  the  cause  an  undue  importance  has,  in  my 
opinion,  been  attached  to  the  inquiry  whether  this  contract  is  sever- 
able or  entire.  If  the  defence  in  this  case  were,  that  something 
remained  to  be  done  by  the  claimant,  that  inquiry  might  be  perti- 
nent; but  this  is  a  claim  for  work  executed  and  accepted,  the  matter 
in  dispute  being  only  the  true  quantity  to  be  included  in  the  payment 
I  do  not  think  the  contract  an  entire  one.  First,  because  there  is  no 
entire  thing  stipulated  for,  the  terms  of  the  agreement  being  that 
the  contractor  was  to  make  221,000  cubic  yards  of  embankment,  ^^ot 
so  much  as  should  be  required  of  him,''  and  "that  the  department 
reserved  to  itself  the  right  of  diminishing  or  increasing  the  above 
named  quantity  of  embankment ;' '  and  secondly,  because  the  terms 
of  payment,  from  time  to  time,  of  ninety  per  cent,  upon  bills  cer- 
tified, £c.,  to  which  I  have  already  adverted,  affix  to  this  contract  a 
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severable  character. — (Leonard  vs.   Dyer,  26th  Conn.,  172;  Ritchie 
vs.  Atkinson,  10  East.,  295.) 

I  have  the  concurrence  of  Judge  Casey  (as  will  be  seen  in  his 
opinion)  concerning  the  liability  of  the  United  States  for  the  mate- 
rials thrown  into  a  cnrrent  of  water,  but  1  have  not  made  a  separate 
estimate  of  the  quantity  thus  deposited,  nor  do  I  know  that  it  is 
practicable  to  do  so  from  the  evidence.  I  doubt  the  correctness  of 
arriving  at  that  result,  even  by  way  of  approximation,  by  taking  15 
per  cent,  of  the  whole  embankment  made. 

So  far  as  that  measure  of  quantities  is  made  applicable  to  other 
parts  of  the  case,  I  have  adopted  it  where  the  evidence  did  not,  in 
my  opinion,  afford  a  better;  but  I  do  not  think  that  the  unsworn 
official  opinion  of  Engineer  Warford  ought  to  prevail  over  the  sworn 
statement  of  the  assistant  engineer,  in  immediate  charge  of  the  work, 
supported  by  the  direct  and  specific  testimony  of  several  other  wit- 
nesses, where  a  conflict  is  found  to  exist. 

The  testimony  referred  to  is  stated  in  my  former  opinion,  and  I 
deem  it  unnecessary  now  to  make  any  further  observations  on  the 
case. 


IN  THE  COURT  OF  CLAIMS. 

December  9,  1861. 
William  Clabk  vs.  The  United  States. 
Casey,  J. 

The  contract  out  of  which  this  controversy  arises  between  the  gov- 
ernment and  the  claimant  required  the  latter  to  furnish  all  the  material 
and  make  221,000  cubic  yards  of  embankment  at  the  navy  yard, 
Memphis,  Tennessee,  or  so  much  as  shall  be  required  of  him  by  the 
engineer,  or  other  duly  authorized  agent  of  the  government.  The 
embankment  was  to  be  made  of  clay,  sand,  or  gravel,  or  other  good 
materials,  in  such  manner  and  places  as  should  be  directed  by  the 
engineer,  or  other  authorized  agent.  *  *  That  for  the  materials  and 
embankment  made,  approved  of,  and  received  and  inspected  as  afore- 
said, according  to  the  terms  and  stipulations  of  this  contract,  there 
shall  be  paid  to  the  said  William  Clark,  or  order,  by  the  navy  agent 
at  Memphis,  on  account  of  all  bills  presented  for  the  aforesaid  mate- 
rials and  work  delivered  and  executed,  made  out  in  approved  form, 
authenticated  by  the  certificate  of  the  inspecting  ofiicer  or  officers, 
and  approved  by  the  commanding  officer  of  said  yard,  the  following 
price,  viz:  eighteen  cents  for  every  cubic  yard." 

It  seems  clear  to  me  that  the  thing  contracted  for  by  the  United 
States  was  embankment^  and  not  so  many  cubic  yards  of  loose  detached 
clay,  sand,  or  gravel.  The  object  and  purpose  in  letting  the  work 
was  the  making  of  a  solid  and  firm  foundation  for  the  site  of  the  navy 
yard,  upon  a  low  wet  batture  on  the  bank  of  the  Mississippi  river. 

Rep.  C.  C.  288 ^9 
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.To  be  suited  to  the  purpose  for  which  it  was  designed,  it  must  be  suffi- 
ciently compact  and  solid  to  support  the  buildings  intended  to  be 
erected  upon  it,  and  prevent  an  overflow  of  the  river  upon  the  site 
in  high  stages  of  the  water.  A  railroad  company  contracting  for  the 
delivery  of  materials  and  making  an  embankment,  to  raise  a  depression 
in  the  line  of  their  road-bed  to  grade,  would  naturally  expect  to  re- 
ceive, and  the  contractor  to  make,  such  a  permanent  solid  embank- 
ment as  would  support  the  superstructure  of  the  road  with  the  pas- 
sage of  the  cars  over  it.  If  it  were  embankment  for  a  canal,  it  would 
just  as  naturally  imply  that  it  should  be  of  such  closeness  and  texture 
as  would  confine  the  water  within  the  limits  of  the  improvement. 
In  neither  case  would  the  contract  be  fulfilled  by  delivering  so  many 
cubic  yards  of  sand  or  gravel  as  there  should  be  of  embankment 
when  finished.  •  It  is  not  for  the  delivery  of  so  many  yards  of  mate- 
rial, but  for  the  furnishing  the  material  and'  the  making  of  so  many  yard* 
of  embankment. 

But,  as  I  read  the  contract,  it  appears  to  me  that  the  construction 
is  plain  and  manifest  that  it  was  embankment  and  not  materials  which 
the  government  contracted  for.  In  the  contract  it  is  expressly  pro- 
vided that  he  is  to  *  *  furnish  the  material  and  make  the  embank- 
ment.'' And  he  is  to  be  paid  **for  the  aforesaid  materials  and  work 
delivered  and  executed,"  and  **for  the  materials  and  embankment 
made. ' '  Now,  I  cannot  think  that  these  engagements  would  have  been 
met  by  the  delivery  of  the  specified  number  of  yards  of  material  anv 
more  than  an  agreement  to  furnish  the  material  and  construct  a  hun- 
dred perch  of  stone  wall  would  be  fulfilled  by  delivering  on  the 
grounds  of  a  hundred  perch  of  stone.  And  in  the  one  case,  as  well 
as  in  the  other,  it  was  to  be  measured  bv  the  work  that  was  done, 
and  not  by  the  materials  supplied  for  its  execution. 

But  it  is  contended,  that  if  it  is  to  be  measured  in  the  embank- 
ment, that  it  was  to  be  so  measured  at  the  end  of  each  month,  and 
that  thenceforward  the  loss  in  the  embankment  from  the  settling  of 
the  materials,  shrinkage,  waste,  Ac,  was  to  be  borne  by  the  govern- 
ment and  not  by  the  contractor;  and  this  has  given  rise  to  the  dis- 
cussion whether  it  was  an  entire  or  severable  contract.  In  other 
words,  whether  it  was  one  contract  for  two  hundred  and  twenty -one 
thousand  cubic  yards  of  embankment,  or  difierent  and  distinct  engage- 
ments for  the  several  parts  or  portions  made  in  the  respective  months 
during  the  progress  of  the  work.  This  question  is  only  of  any  im- 
portance in  the  cause  as  it  may  aid  in  determining  upon  whom  the 
loss  occurring  from  shrinkage  of  the  embankment  by  the  action  of 
rain  and  the  river  should  fall — whether  upon  the  government  or  the 
contractor.  In  a  careful  examination  of  this  contract,  I  have  failed  to 
discover  any  provision  in  it  which  bound  the  government  to  monthly 
or  any  other  intermediate  estimates  and  payments.  That  the  engineer 
and  commandant  of  the  yard,  a  portion  of  the  time,  adopted  monthly 
periods  to  furnish  the  contractors  with  an  estimate  of  the  work  per- 
formed, and  authenticated  bills  for  him,  by  which  he  was  enabled  to 
receive  pay  as  his  work  progressed,  was  to  him  a  matter  of  favor  and 
convenience,  but  as  I  apprehend  not  a  right  under  the  contract.    In 
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most  of  the  agreements  for  the  execution  of  public  work  it  is  usual 
to  insert  a  clause  providing  for  monthly  estimates,  but  it  is  entirely 
omitted  in  this  agreement.  The  only  part  of  the  agreement  upon 
Tvhich  such  a  claim  is  based  is  that  clause  which  provides  that  ^  ^  ten 
per  centum  be  withheld  from  the  amount  of  all  payments  on  account 
thereof,  as  collateral  security,  in  addition  to  the  bond  given  to  secure 
its  performance,  and  not  in  any  event  to  be  paid  until  it  is  in  all 
respects  complied  with;  and  ninety  per  centum  of  the  amount  of  all  de- 
liveries made  will  be  paid  by  the  said  navy  agent  within  thirt}'  days 
after  bills  duly  authenticated,  as  aforesaid,  shall  have  been  presented 
to  him."  It  will  be  seen  that  no  time  for  taking  estimates  of  the 
work  is  specified  in  the  agreement,  and  the  officers  in  charge  of  the 
work  might  as  well  have  adopted  any  other  period,  say  quarterly  or 
half  yearly  periods,  as  monthly  estimates.  But,  did  the  agreement 
even  contain  a  clause  requiring  monthly  estimates  and  payments,  the 
conclusion  sought  to  be  drawn  by  the  claimant  would  not  follow. 
Where  such  a  provision  exists,  the  intermediate  estimates  are  not 
regarded  as  separate  admeasurements  of  the  work,  but  mere  estimates 
of  its  relative  progress.  They  are  understood,  both  in  England  and 
this  country,  to  be  mere  approximations.  And  the  stipulation  itself 
is  held  to  be  only  equivalent  to  a  provision,  that  the  company  or 
government  shall,  from  time  to  time,  as  the  work  progresses,  advance 
a  stipulated  proportion  of  the  pay  for  the  work  which  the  engineer 
shall  adjudge  to  be  done. — (Ranger  vs.  The  Great  Western  Railway, 
27  Eng.  L.  &  Eq.  Rep.,  35;  Redfield  on  Railw.,  p.  207,  §  116.) 
Upon  the  same  principle  in  The  People  vs.  Benton,  7  Barb.,  209, 
where  an  iudifferent  reference  was  provided  for,  in  case  either  party 
should  be  dissatisfied  with  the  measurement  of  the  engineer,  it  was 
held  that  this  umpirage  only  extended  to  the  final  estimate. 

If  this  be  the  true  rule,  the  final  measurement  of  the  work  at  the 
completion  of  the  contract,  or  stoppage  of  the  work,  must  determine 
the  amount  of  embankment  '^made  and  delivered,"  and  the  amount 
of  compensation  the  contractor  was  to  receive  at  the  rate  fixed  in  the 
agreement.  These  views,  as  it  appears  to  me,  dispose  of  the  ques- 
tion upon  whom  the  diminution  of  the  embankment  from  ordinary 
causes,  as  settling  and  shrinkage,  must  fall.  The  contractor  can  only 
recover  for  so  much  as  the  final  measurement  of  the  embankment 
shall  show  to  have  been  **made  and  delivered." 

By  whom  such  loss  and  destruction  as  occurs  from  inevitable  acci- 
dent, as  by  inundation,  during  the  progress  of  the  work  is  to  be  borne, 
is  a  question  of  greater  difficulty,  and  one  upon  which*  neither  the 
elementary  writers  or  the  adjudicated  cases  entirely  agree.  In  the 
civil  law,  the  owner  of  the  property  is  liable  to  the  workman  for  the 
labor  and  materials  in  case  of  destruction  by  fire,  inundation,  or  earth- 
quake.— (1  Domat.,  Civ.  L.,  p.  180.)  In  the  common  law,  in  the 
case  of  personal  property  the  law  appears  to  be  settled,  that  if  the 
employer  furnishes  the  material  and  the  workman  is  to  manufacture 
an  article,  as  a  carriage,  or  a  ship,  for  a  certain  price,  and  the  thing 
perishes  before  completion  and  delivery,  the  owner  loses  the  mate- 
rials, and  whether  the  workman  loses  or  is  to  be  paid  for  his  labor 
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depends  somewhat  on  the  contract,  or  usage,  or  on  the  nature  and 
character  of  the  employment.  If  the  workman  is  to  furnish  tbe  ma- 
terials and  the  work  the  loss  is  to  be  borne  by  him,  for  there  was  no 
ownership  in  the  employer  until  completion  and  delivery;  andr© 
perit  domino, — (Story  on  Bail,  §  427  a.) 

Mr.  Bell,  in  his  Commentaries,  deduces  the  following  rules:  *'lst. 
If  the  work  is  independent  of  any  material  or  property  of  the  em- 
ployer, the  manufacturer  has  the  risk,  and  the  unfinished  work  perishes 
to  him.  2d.  If  he  is  employed  in  working  up  the  materials,  or  adding 
his  labor  to  the  property  of  the  employer,  the  risk  is  on  the  owner  of 
the  thing  with  which  the  labor  is  incorporated." — (1  Bell's  Com.,  p. 
456,  5th  ed.)  The  principles,  as  stated  above,  are  much  discussed 
and  recognised  in  the  cases  of  Menetone  vs.  Athawes,  3  Burr.  Rep. 
2592;  Gillet  vs.  Mawmen,  1  Taunt.  Rep.,  137;  Gregory  vs.  Stryker. 
1  Denio,  628;  Hurd  i;«.  West,  7  Cow.,  752;  Smith  vs.  Clark,  21 
Wend.,  83;  Pierce  vs.  Schenck,  3  Hill  28;  Baker  m  Woodruff,  2 
Barb.,  520;  S.  C.  2  Comst.,  153;  Mallory  vs.  Willis,  4  id.  76. 

With  regard  to  personal  property  the  law  appears  now  to  be  pretty 
well  settled,  but  where  the  subject-matter  of  the  contract  relates  to 
the  erection  of  buildings  or  other  structures  upon  real  estate  there 
appears  to  be  more  doubt  and  diflSculty.  There,  the  material  and 
labor  having  been  affixed  or  added  to  the  real  estate  of  the  employer, 
it  would  appear  inconsistent  with  the  nature  and  character  of  that 
species  of  property  that  any  ownership  should  reside  in  the  builder 
or  contractor.  He  has  a  bare  right  or  license  to  enter  for  the  purpose 
of  his  employment,  the  legal  possession  and  seizin,  in  the  meantime, 
remaining  in  the  owner.  It  is  clear,  therefore,  that  the  question, 
whether  it  is  a  sale  or  bailment,  cannot  arise.  The  authorities  I 
have  cited  above,  and  the  cases  of  Woods  vs.  Russell,  5  B.  &  A.,  942, 
and  Clarke  vs.  Spence,  4  A.  <&  E.,  448,  discussed  on  the  argument, 
have  no  direct  or  authoritative  bearing  on  the  question  involved.  It 
must,  therefore,  be  determined  on  other  principles.  And,  in  this 
aspect  of  the  case,  it  appears  to  me  that  the  question,  whether  the 
contract  was  entire  or  severable,  becomes  important.  I  have  already 
stated,  in  regard  to  the  measurement,  that  I  hold  this  to  be  a  con- 
tract for  221,000  cubic  yards  of  embankment,  and  not  so  many  dis- 
tinct and  different  engagements  as  there  were  months  employed  Id 
its  execution.  A  contract  embracing  several  particulars,  though 
made  at  the  same  time,  and  contained  in  the  same  instrument,  may 
yet  have  the  nature  and  operation  of  several  different  contracts.-- 
(2  Smith  Lead.  C,  p.  45.)  .  As  where  it  embraces  a  nimiber  of  dis- 
tinct subjects  which  admit  of  being  separately  executed  and  closed.— 
(Perkins  vs.  Hart,  11  Wheat.,  237;  6  Curtis,  578.)  Even  if  the  work 
was  to  be  paid  for  as  it  progressed,  it  would  not  show  that  the  con- 
tract was  distinct  and  severable.  As  the  sale  of  100  bags  of  hops,  ^t 
56  shillings  per  hundred  pounds;  or  to  serve  for  10  months  and  ^pin 
yarn  at  three  cents  per  run;  or  to  serve  for  12  months  at  ten  dollars 
per  month. — (McMillan  vs.  Vanderlip,  12  John.  Rep.,  65;  Davis  r*. 
Maxwell,  12  Mete,  286;  Clark  vs.  Baker,  5  td,  452.)  In  a  contract 
to  build  and  complete  a  house,  the  employer  to  pay  certain  sums  re- 


WILLIAM   CLARK.  133 

spectively  when  thj  walls  should  be  raised,  the  roof  put  on,  and 
when  ready  for  paiming,  and  the  residue  when  finished;  or  a  contract 
to  build  a  bridge  at  a  stipulated  price  per  lineal  foot;  the  erection  of 
a  wall  at  so  much  per  perch;  or  the  excavation  of  a  section  of  canal; 
or  the  making  of  an  embankment  bj  the  cubic  yard,  and  to  be  paid 
a  stipulated  proportion  while  the  work  is  in  progress.  In  all  these 
cases  the  contractor,  though  to  be  paid  by  instalments,  and  by  esti- 
mates as  the  work  advances,  has  engaged  to  finish  an  entire  thing. — 
(Cunningham  vs.  Morrell,  10  John.  Rep.,  303;  Tompkins  vs.  Elliott, 
5  Wend.,  496;  Bean  vs.  Atwater,  4  Cow.,  4;  McLane  vs.  Rush, 
9  Dana,  64;  Redfield  on  Railw. ;  McKnight  v«.  Dunlop,  4  Barb.  8. 
Ct.,  36.)  And  where  he  is  to  furnish  the  materials  as  well  as  perform 
the  work,  and  the  work  perishes  by  inevitable  accident,  without  any 
default  on  the  part  of  the  employer,  it  appears  to  me  the  loss  will 
fall  upon  the  contractor.  If  the  house  before  being  finished  should 
be  consumed  by  fire,  the  bridge  prostrated  by  a  storm,  or  the  em- 
bankment be  swept  away  by  an  inundation,  although  paid  a  rateable 
proportion  of  the  work,  before  he  could  recover  for  the  entire  thing 
he  would  have  to  replace  the  structures.  Two  cases  contained  in  our 
books  are  almost,  if  not  altogether,  in  direct  opposition  to  each  other. 
Ill  Wilson  vs.  Enott,  (3  Humph.  Rep.,  473,)  Enott  was  to  build  a 
house  for  Wilson  at  so  much  per  square  foot,  to  be  measured  when 
finished,  Wilson  to  furnish  the  materials.  When  nearly  completed 
the  house  was  consumed  by  fire.  The  supreme  court  of  Tennessee 
held  that  Enott  was  entitled  to  be  paid  for  his  labor.  It  is  admitted 
by  the  judge  who  delivered  the  opinion  in  that  case  that  if  the  ma- 
terials had  belonged  to  the  workman  the  law  would  have  been  held 
difibrently.  On  almost  the  identical  state  of  facts  in  Brumly  vs. 
Smith,  (3  Ala.  Rep.  N.  S.,  123,)  it  was  held  that  the  workman  was 
not  entitled  to  be  paid  for  his  labor,  that  the  materials  perished  to  the 
owner,  and  the  work  to  the  builder.  As  Clark  was  not  only  employed 
to  perform  the  labor  but  to  furnish  the  materials  and  construct  and 
complete  an  embankment,  to  consist  of  one  entire  thing,  contcdning 
221,000  cubic  yards,  or  so  much  of  it  as  should  be  necessary,  that 
contract  was  not  performed  until  he  presented  such  an  entire  thing, 
or  was  relieved  or  excused  from  its  fulfilment.  It  was,  therefore, 
necessarily  at  his  risk,  and  what  was  lost  by  the  overflow  of  the  river, 
without  any  fault  of  the  government  or  its  agents,  must  be  born  by 
him,  and  he  was  only  entitled  to  be  paid  for  so  many  cubic  yards  as 
his  embankment  measured  when  he  was  permitted  to  suspend  the 
prosecution  of  the  work,  with  the  additions  hereafter  stated.  For 
this  he  has  been  paid  in  full,  and,  if  there  were  nothing  else  in  the 
cause,  it  would  determine  that  nothing  is  due  to  the  claimant. 

But  there  are  two  facts  in  proof  in  the  case  which  satisfy  my  mind 
that  the  measurements  made  do  not  give  the  claimant  the  full  measure 
of  justice  to  which  he  is  entitled.  The  first  is,  that  a  large  portion 
of  the  embankment  was  constructed  upon  a  low,  wet  batture  on  the 
bank  of  the  Mississippi  river,  and  which  yielded  very  considerably 
to  the  pressure  of  the  superincumbent  embankment.  To  whatever 
extent  it  so  yielded,  measurements  made  from  bench  marks  on  the 
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bluffs  before  the  work  was  commenced  would  not  ascertain  the  true 
amount  of  embankment  made. 

Secondly.  The  evidence  shows,  that  the  claimant  was  required  by 
the  officers  in  the  yard  to  deposit  a  portion  of  the  material  in  the 
water  during  the  high  stages  of  the  river,  a  large  portion  of  which 
material  was  of  course  lost.  Under  the  contract  the  officers  in  charge 
had  a  right  to  direct  where  the  material  should  be  placed,  but  it  was 
a  right  to  be  exercised  in  a  just  and  reasonable  manner,  and  with  a 
due  regard  to  the  interests  of  the  contractor.  I  cannot  regard  it  as 
either  right  or  reasonable  to  compel  the  contractor,  during  a  tempo- 
rary overflow  of  the  river,  to  deposit  the  material  in  water  of  from 
four  to  eight  feet  deep,  and  where  necessarily  a  large  portion  of  it 
would  be  wasted  and  carried  away  by  the  current,  and  for  what  loss 
he  suffered  in  this  way  I  am  clearly  of  opinion  he  should  be  paid. 
The  difficulty  is  in  the  want  of  reliable  and  definite  proof  upon  which 
to  found  a  calculation.  In  the  absence  of  proof  by  the  claimant  I 
adopt  Mr.  Warford'  s  estimate  of  the  diminution  of  the  embankment 
previously  made  by  the  government,  and  on  which  he  allowed  fifteen 
per  centum  for  shrinkage  and  waste. 

The  amount  of  embankment,  as  measured  by  the  engineer,  was 
128,913jy|j^  cubic  yards,  to  which  I  add  the  fifteen  per  centum  for 
the  depression  of  the  battureand  the  loss  by  depositing  in  the  water, 
making  19,337  cubic  yards,  and  amounting  to  three  thousand  four 
hundred  and  eighty  dollars  and  sixty-six  cents,  ($3,480  66,)  to  which 
extent  I  am  of  opinion  he  is  entitled  to  relief,  and  that  a  bill  for  that 
amount  should  be  reported  in  his  favor. 


in  the  court  of  claims. 
William  Clark  vs.  The  United  States. 

The  solicitor  for  the  United  States  suggests  to  the  court  that  the 
plaintiff  is  a  citizen  of  the  State  of  Tennessee,  now  in  rebellion 
against  the  government  of  the  United  States,  and  the  solicitors  insist 
that  the  plaintiff  has  no  right,  under  the  circumstances,  to  claim  any 
thing  against  the  government  of  the  United  States  until  he  first  es- 
tablishes to  the  satisfaction  of  the  court,  his  loyalty  to  the  government. 

The  solicitors  pray  the  court  to  order  that  the  plaintiff  shall,  within 

days,  establish  his  loyalty  to  the  satisfaction  of  the  court,  and 

upon  his  failure  to  do  so  that  the  cause  be  stricken  from  the  docket. 

Should  the  court  refuse  to  make  this  order,  then  the  solicitors  pray 
the  court  to  mention  the  facts  to  Congress,  with  a  recommendation  by 
the  court  to  reject  the  plaintiff's  claim  unless  his  loyalty  be  first 
proven  to  the  satisfaction  of  that  body. 

C.  GIBSON,  5oItcifor. 

November  15,  1861. 


WILLIAM   CLARK.  135 

in  the  court  op  cltvibis. 
William  Clark  vs.  The  United  States. 

November,  1861. 

On  motion  to  dismiss  case  from  docket  on  the  ground  of  residence 
in  Tennessee,  now  in  rebellion  against  the  United  States. 

Brief  of  daimant. 

This  case  has  been  before  this  court  since  1855.  It  has  been  fully 
argued,  and  opinions  given  by  the  several  members  of  the  court  in 
February,  1861,  and  because  of  their  not  agreeing  on  a  bill  to  be  re- 
ported to  Congress  it  was  ordered  for  re -argument  at  the  present 
term. 

The  case  was  argued  accordingly  until  the  claimant's  counsel  was 
delivering  his  closing  argument,  when  the  solicitor  asked  leave  to 
suggest  a  motion  to  the  court,  and  read  it,  when  the  argument  being 
closed,  the  motion  was  taken  up.     It  is  as  follows  : 


K 


Motion. 


"The  solicitors  for  the  United  States  suggest  to  the  court  that  the 
plaintiff  is  a  citizen  of  the  State  of  Tennessee,  now  in  rebellion 
against  the  government  of  the  United  States,  and  they  insist  that  the 
plaintiff  has  no  right,  under  the  circumstances,  to  claim  anything 
against  the  government  of  the  United  States  until  he  first  establishes 
to  the  satisfaction  of  this  court  his  loyalty  to  the  government. 

"They  pray  the  court  to  order  that  the  plaintiff  shall  within 

days  establish  his  loyalty  to  the  satisfaction  of  the  court,  and  upon 
his  failure  to  do  so  that  the  cause  be  stricken  from  the  docket. 

"Should  the  court  refuse  to  make  this  order,  then  the  solicitors 
pray  the  court  to  mention  the  facts  to  Congress,  with  a  recommenda- 
tion by  the  court  to  reject  the  plaintiff's  claim  unless  his  loyalty  be 
first  proven  to  the  satisfaction  of  that  body. 

"C.  GIBSON,  Solicitor.'' 

The  argument  in  support  of  it  assumed  as  facts  what  are  not  in 
evidence,  and  are  not  admitted  by  claimant. 

It  is  relied  on  that  Tennessee  is  in  a  state  of  war  with  the  United 
States,  and  that  claimant  is  a  citizen  thereof,  and  therefore  an  enemy, 
and  of  course  unable  to  maintain  an  action  in  this  court. 

The  error  of  the  solicitor  consists  in  confounding  the  terms  ^^war^' 
and  "insurrection  or  rebellion,"  which  legally  mean  very  different 
conditions,  and  involve  very  different  consequences. 

In  war  prisoners  are  taken  and  held  for  exchange,  or  for  release  in 
time  of  peace. 

Ships  and  cargoes  are  captured  and  condemned  as  prizes,  and  crews 
of  vessels  held  as  prisoners. 
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Alien  enemies  are  forbidden  to  maintain  suits  in  our  courts  during 
the  continuance  of  hostilities. 

In  rebellions  or  insurrections,  prisoners,  when  taken  by  the  gov- 
ernment thus  resisted,  are  held  subject  to  the  disposal  thereof,  and 
are  considered  as  traitors,  liable  to  death.  Especially  are  privateers- 
men  sailing  under  such  insurrectionary  flag — considered  as  pirates,  as 
is  seen  in  late  cases  in  the  courts  of  the  United  States  at  Philadelphia 
and  New  York. 

The  President  has  issued  three  proclamations  since  March  to  those 
in  insurrection,  in  all  which  he  considers  all  the  States  named  as  in 
rebellion  and  still  under  the  government  of  the  United  States — still  a 
part  of  the  Union.  In  the  State  of  Virginia  a  large  part  of  it  has 
erected  itself  into  a  new  State,  although  included  within  the  limits  of 
a  seceded  State.  In  East  Tennessee  a  large  Union  party  is  believed 
to  exist,  and  eflForts  are  being  made  by  government  to  open  communi- 
cations with  it. 

Before  the  claimant  can  lose  any  right  here  he  must  be  convicted 
of  treason  in  a  tribunal  having  jurisdiction  of  the  offence. 

This  court  has  no  jurisdiction  in  criminal  matters.  It  cannot  take 
notice  of  them  in  its  proceedings.  It  has  simplv  jurisdiction  of  cases 
of  claims  against  the  government  for  debt  under  contracts,  &c.  The 
result  of  its  investigations  is  reported  to  Congress  for  its  final  action. 
That  body  will  determine  what  dispositions  shall  be  made  of  those 
reports. 

It  was  Congress  which  referred  this  case  to  this  court.  The  claim 
had  been  examined  by  a  committee  of  the  Senate,  and  the  bill  it 
recommended  was  passed  in  that  body  and  sent  to  the  House  of  Rep- 
resentatives. While  pending  in  that  body  this  court  went  into  ope- 
ration, and  this  claim  was  referred  to  it  for  adjudication. 

It  is  acknowledged  by  all  that  the  government  will  not  repudiate 
its  debts  or  forfeit  the  claims  upon  it,  whether  due  to  a  citizen  or  an 
alien,  neither  directly  or  on  specious  pretexts,  or  on  penal  pleading, 
nor  unless  by  virtue  of  an  act  of  Congress,  for  good  cause  previously 
enacted.     No  act  is  pretended  here.    No  precedent  of  the  kind  exists. 

The  various  authorities  cited  at  the  bar  are  referred  to  for  exami- 
nation.    They  are  in  possession  of  the  court : 

The  President's  proclamations. 

11  Mass.,  p.  123,  and  3  Bos.  and  Pul.,  113. 

9  Cranch,  191. 

7  Wheaton,  283. 

4  Cranch,  126. 

3  Wheaton,  610. 

4  Wheaton,  246. 

Claimant  asks  interest  upon  whatever  sum  the  court  may  find  due 
him  from  the  time  he  appealed  to  the  Navy  Department,  at  which 
time  ample  proof  of  work  done  and  materials  furnished  was  filed. 
Even  interest  on  the  amount  which  may  be  thus  ascertained  will  not 
repay  him  half  his  losses,  sustained  by  sacrifices  of  his  stock  of 
working  machinery,  railroad,  &c.,  independent  of  loss  of  profits. 
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Claimant's  counsel  asks,  also,  that  should  the  court  report  a  bill  in 
favor  of  claimant,  a  separate  bill  may  be  reported  in  his  favor  for 
one-fifth  of  the  gross  amount,  as  per  contract  with  the  claimanf,  on 
file  in  the  cause. 

JNO.  M.  McCALLA, 

Claimanf  8  Attorney. 


in  the  coubt  of  claims. 

William  Clabk  vs.  The  United  States. 

Upon  the  plea  that  the  plaintiff  is  a  citizen  of  Tennessee,  resident 
and  domiciled  at  Memphis,  Tennessee,  and  under  the  obedience  of 
persons  exercising  the  powers  of  government  in  said  State,  and  that 
Baid  persons  exercising  the  powers  of  government  are  in  insurrection, 
and  are  levying  war  against  the  United  States.  Prayer^  that  the 
cause  be  dismissed,  or  that  it  remain  without  day  until  intercourse  be 
restored. 

Points  for  the  defendant. 

I.  An  alien  enemy  cannot  maintain  an  action  in  any  court. — (Co. 
Iiit.,  129  b. ;  Mumford  vs.  Mumford,  I  Gallis,  366.)  And  if  it  appear 
on  the  record  that  the  complainant  is  an  alien  enemy  the  suit  will  be 
dismissed. — (Mumford  vs.  Mumford,  vbi  supra.)  In  that  case  it  ap- 
peared on  the  face  of  the  bill  that  the  complainant  was  an  alien  enemy, 
and  it  being  admitted  by  counsel  on  either  side  that  the  fact  was  truly 
stated,  *  ^  the  court  ordered  the  bill  to  be  dismissed,  being  of  opinion 
that  an  alien  enemy  has  no  j^er^ona  standi  in  judicio^  and  cannot  prose- 
cute any  suit  in  the  courts  of  this  country." 

But  the  court  may  order  that  the  cause  remain  without  day,  until 
intercourse  be  restored  with  the  enemy's  country. — (Hutchinson  vs. 
Brock,  11  Mass.,  119.) 

XL  A  citizen  domiciled  in  an  enemy's  country  is  as  much  an  alien  en- 
emy as  if  he  had  been  born  there. — (McConnell  vs.  Hector,  3  Bos. and 
PuL,  113;  Ex  parte  Bousmaker,  13  Ves.  71;  Society  for  the  Propaga- 
tion of  the  Gospel  vs.  Wheeler,  2  Gallis,  104.) 

*•  *  A  neutral  or  a  citizen  of  the  United  States  who  is  domiciled  in 
the  enemy's  country,  not  only  in  respect  to  his  property,  but  also  as 
to  his  capacity  to  sue,  is  deemed  as  much  an  alien  enemy  as  a  person 
actually  born  under  the  allegiance  and  residing  within  the  dominions 
of  the  hostile  nation." — (Society,  Ac,  vs.  Wheeler,  vbi  supra.) 

Yilm  Any  country  under  the  dominion  of  the  enemy  is  enemy 
country,  (thirty  hogsheads  of  sugar,  Ac,  vs.  Boyle,  9  Cr.,  191,) 
even  though  it  be  a  portion  of  our  own  country. — (United  States 
vs.  Rice,  4  Wh.  246;  United  States  vs.  Hayward,  2  Gallis,  485.)  In 
that  case  the  court  said:  **By  the  conquest  and  military  occupation 
of  Castine,  [Maine]  the  enemy  acquired  that  firm  possession  which 
enabled  him  to  exercise  the  fullest  rights  of  sovereignty  over  that 
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place.  *  *  *  Castine  was  therefore  during  this  period,  so  far  as 
respected  our  revenue  laws,  to  be  decreed  a  foreign  port.  And  goods 
imported  into  it  by  the  inhabitants  were  subject  to  such  duties  only  as 
the  British  government  chose  to  require.  Such  goods  were  in  no  cor- 
rect sense  imported  into  the  United  States. 

lY.  Enemies  are  those  that  raise  war  against  the  state,  and  may  be 
either  subjects  or  foreigners.  War  may  be  waged  against  a  state  by 
individuals  as  well  as  by  other  states. — (Kluber  Droit  des  Gens,  sec. 
235;  Co!  Lit.,  249,  b.  1;  Hale's  Pleas  of  the  Crown,  p.  159;  Constitn- 
tion  U.  S.,  art.  3,  sec.  3.) 

**  When  a  state  opposes  in  any  manner  force  to  force,  it  finds  itself 
in  a  state  of  war."  *  *  "War,  properly  so  called,  may  have  place 
between  private  individuals,  (private  war,  forbidden  in  the  territories 
of  states,)  or  between  nations,  (public  war,)  or  between  a  state  and 
private  persons,  (mixed  war.") — (Kluber,  vbi  sup.) 

*  *  Those  that  raise  war  against  the  king  may  be  of  two  kinds,  sub- 
jects or  foreigners:  the  former  are  not  properly  enemies,  but  rebels 
or  traitors. — (Hale,  P.  C,  vbi  sup.) 

'*So  when  by  invasion,  insurrection,  rebellion,  or  such  like,  the 
peaceable  course  of  justice  is  disturbed  or  stopped,  so  as  the  courts 
of  justice  be,  as  it  were,  shut  up,  et  silent  leges  inter  arma,  then  it  is 
said  to  be  time  of  war.'' — (Co.  Lit.,  vbi  sup.) 

*  *  Treason  shall  consist  only  in  levying  war  against  the  United 
States  or  in  adhering  to  their  enemies." — (Constitution,  vbi  sup.) 

V.  It  is  not  material  that  the  war  is  not  waged  by  any  recognized 
government;  it  is  suflScient  that  it  is  waged  by  "persons  exercising 
the  powers  of  government"  in  the  territory  described. — (Daubigny 
and  al.  vs.  Davallon  and  al.,  2  Anst.,  462.)  In  that  case  it  was  pleaded 
tiat  *  *  there  was  and  still  is  an  open  war  between  our  lord  the  now 
King,  as  King  of  this  realm,  and  the  persons  now  exercising  the  pow- 
ers of  government  in  France;  and  that  the  plaintiffs  are  Frenchmen, 
alien  enemies  of  our  lord  the  King  and  his  crown  of  Great  Britwn, 
and  now  are  or  lately  were  resident  at  Lyons  or  some  other  part  of 
the  dominions  of  France  under  the  obedience  of  the  persons  so  exer- 
cising the  powers  of  government  there."  The  peculiar  form  of  plea 
was  no  doubt  adopted,  because  Great  Britain  did  not  acknowledge  the 
French  convention  as  a  legitimate  government,  and  was  actually  an 
ally  of  the  lawful  King  of  France.  It  was  objected  in  argument  that 
the  plea  did  not  aver  that  the  plaintiffs  owe  allegiance  to  any  prince 
or  state  at  war  with  this  country,  nor  that  they  adhere  to  the  King's 
enemies,  but  the  plea  was  held  sufficient. 

VI.  The  persons  exercising  the  powers  of  government  in  Tennessee 
are  waging  war  against  the  United  States.  It  is  civil  war,  Tennessee 
is  under  their  dominion. — (Message  of  the  President,  July  4,  1861; 
President's  proclamation,  August  16,  1861;  letter  of  the  Secretary  of 
State  to  Lord  Lyons.) 

VII.  The  only  real  question  in  the  caae  is,  whether  the  character 
of  all  hostility  attaches  to  the  territory  so  as  to  impress  that  character 
upon  the  inhabitants.  Upon  principle  this  question  admits  of  easy 
solution.     The  territory  of  Tennessee  is  occupied  and  controlled  by 
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the  iDBurgents,  and  all  its  resonrces  are  turned  to  their  use.  The  prop- 
erty of  every  citizen  is  at  their  disposal,  and  whatever  increases  the 
credit  or  the  wealth  of  any  citizen  increases  to  a  certain  extent  the 
means  of  the  persons  exercising  the  powers  of  government  over  them. 
And  although  the  disability  of  alien  enemies  was  originally  based  on 
technical  reasons,  it  is  now  regulated  by  public  policy.  Not  only  is 
an  alien  enemy  not  permitted  to  withdraw  funds  from  a  hostile  coun- 
try, (Willison  V8,  Patteson,  6  Taunt.,  237,)  but  in  Daubigny  vs.  Da- 
vallon,  an  alien  enemy  was  refused  a  discovery  because  it  might  be 
of  advantage  to  him  at  home. 

McDonald,  G.  B.,  said: 

* '  A  doubt  had  first  arisen  whether  suits  for  discovery  were  not  in 
their  nature  an  exception  to  this  rule,  but  we  are  now  satisfied  that 
no  real  distinction  exists.  The  disability  to  sue  is  personal;  it  takes 
away  from  the  King's  enemies  the  benefit  of  his  courts,  whether  for 
the  purpose  of  immediate  relief  or  to  give  assistance  in  obtaining 
that  relief  elsewhere.  Perhaps  the  discovery  made  •  here  may  be 
made  available  by  a  suit  abroad;  the  same  reason,  therefore,  applies 
against  the  auxiliary  as  against  the  principal  suit." 

The  United  States  are  exerting  the  public  force  to  suppress  the 
insurrection  in  all  the  modes  by  which  war  is  carried  on — by  fleets 
and  armies  blockading  and  invading  the  territories  held  by  the  enemy, 
hy  seizing  and  condemning  property  belonging  to  the  inhabitants  of 
the  insurgent  States,  and  by  preventing  neutral  vessels  on  the  high 
seas  from  transporting  articles  contraband  of  war,  or  military  or  civil 
agents  of  the  insurgents. — (Acts  of  Congress,  last  session,  ch.  3,  9, 
32,  63;  proclamations  of  the  President,  April  15,  April  19,  April  27, 
and  May  10.) 

The  government  is  thus  availing  itself  of  all  belligerent  rights,  and 
this  court  must  follow  in  the  same  course. 

It  does  not  help  the  plaintiff's  case  that  the  government  lAis  with- 
held from  the  insurgents  some  of  the  rights  usually  accorded  to  bel- 
ligerents. They  are  not  the  less  enemies,  but  they  are  such  enemies 
that  the  government  will  not,  in  their  case,  grant  all  the  indulgencieft 
which  have  been  introduced  to  mitigate  the  evils  of  war. 

It  is  not  for  the  judicial  department  to  exempt  the  insurgents  from 
the  operation  of  disabilities,  because  the  political  department  denies 
them  rights  which  they  claim  as  belligerents.  The  court  must  follow 
the  political  department;  and  the  declared  will  of  that  department, 
as  well  as  the  long  settled  policy  in  such  cases,  forbids  any  intercourse 
with  the  inhabitants  of  the  insurgent  States,  or  the  use  of  the  process- 
of  this  court  to  liquidate  their  claims  or  collect  their  dues,  or  to  ad- 
vance their  interests  in  any  way  whatever. 

J.  D.  Mcpherson, 

Assistant  Solicitor. 
November  25,  1861. 
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IN  THE  COURT  OF  CLAIMS. 

December  9,  1861, 

William  Clark  vs.  The  United  States. 

Motion  to  stay  proceedings  for  the  disloyalty  of  tlie  dai)nant 

LoRiNG,  J.,  delivered  the  opinion  of  the  court. 

The  United  States  have  moved  that  this  suit  be  abated  or  st-ayed, 
because  the  petitioner  in  his  petition,  filed  in  this  court  in  August, 
1855,  styles  himself  of  Memphis,  in  the  State  of  Tennessee,  and  is 
therefore,  by  force  of  the  President's  proclamation  of  August  16. 
1861,  '*in  a  state  of  insurrection  against  the  United  States,''  and 
within  the  spirit  of  the  rules  of  the  courts  of  common  law  relating  to 
suits  by  alien  enemies. 

But  we  think  the  difference  between  this  court  and  courts  of  com- 
mon law  makes  the  rules  referred  to  not  entirely  applicable  here. 
This  court  does  not  render  final  judgment,  nor  issue  process  on  which 
the  payment  of  debts  can  be  enforced,  nor  furnish  a  remedy  to  credi- 
tors of  the  United  States,  by  which,  if  enemies,  they  might  be  bene- 
fited or  strengthened.  The  only  function  of  this  court  is  to  further 
the  action  of  Congress,  by  reporting  to  it  the  facts  and  law  of  cases 
heard,  and  of  which  the  final  disposition  belongs  to  Congress  ex- 
clusively. 

And  as  a  sense  of  honor  and  modern  doctrines  may  prevent  a  nation 
from  confiscating  the  debts  it  owes,  it  may  be  material  to  Congress  to 
know  the  facts  and  merits  of  the  claim  against  the  United  States, 
even  by  a  disloyal  citizen.  And  certainly  the  transmission  of  such 
informat^n  by  this  court  to  Congress  encounters  none  of  the  con- 
siderations that  belong  to  a  judgment  and  execution  in  favor  of  an 
alien  enemy.  We  see,  therefore,  no  reason  why  this  case  should  not 
be  conducted  to  its  close  here  in  the  usual  mode  of  procedure. 

The  motion  which  has  been  made,  and  this  ruling  upon  it,  will  be 
transmitted  to  Congress  with  the  record  of  the  case  ;  and  we  think  it 
requires  and  permits  no  further  action  on  our  part.  Congress  is  not 
subject  to  the  rules  or  reasons  which  govern  courts  of  justice  in  rela- 
tion to  suits  by  alien  enemies  ;  and  this  matter  is  not  judicial  but 
political,  and  to  be  governed  by  those  reasons  of  state  policy  which 
belong  to  the  action  of  Congress,  but  which  it  has  not  submitted  to 
our  consideration. 

The  motion  is  overruled. 
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IN  THE  COURT  OF  CLAIMS. 

December  9,  1861. 

William  Clark  vs.  The  United  States. 

Motion  to  stay  proceedings. 

Hughes,  J.,  delivered  a  separate  opinion. 

I  do  not  go  quite  so  far  as  the  majority  of  the  court,  in  pronouncing 
the  common  law  inapplicable,  as  a  rule  of  decision  here,  upon  this 
question. 

The  solicitor,  near  the  close  of  the  argument  on  the  rehearing, 
submitted  the  following  motion  in  writing: 

IN  the  court  op  claims. 

William  Clark 

vs. 

The  United  States. 

The  solicitors  for  the  United  States  suggest  to  the  court  that  the 
plaintiff  is  a  citizen  of  the  State  of  Tennessee,  now  in  rebellion  against 
the  government  of  the  United  States,  and  the  solicitors  insist  that 
the  plaintiff  has  no  right,  under  the  circumstances,  to  claim  anything 
against  the  government  of  the  United  States  until  he  first  estab- 
lishes to  the  satisfaction  of  the  court,  his  loyalty  to  the  government. 

The   solicitors  pray  the   court  to   order   that  the  plaintiff  shall, 

within days,  establish  his  loyalty  to  the  satisfaction  of  the  court; 

and,  upon  his  failure  to  do  so,  that  the  cause  be  stricken  from  the 
docket. 

Should  the  court  refuse  to  make  this  order,  then  the  solicitors  pray 
the  court  to  mention  the  facts  to  Congress,  with  a  recommendation 
by  the  court  to  reject  the  plaintiff's  claim,  unless  his  loyalty  be  first 
proven  to  the  satisfaction  of  that  body. 

November  5,  1861. 

C.   GIBSON,  Sdiciior. 

No  evidence  is  offered  touching  the  present  residence,  or  the 
loyalty,  in  fact,  of  the  claimant.  It  will  be  seen  from  the  wording  of 
the  solicitor's  motion  that  he  relies  on  a  legal  presumption  arising 
from  the  description  of  the  plaintiff's  residence,  in  his  petition,  to 
throw  upon  the  plaintiff  the  burden  of  proof,  and  to  require  evidence 
from  him  that  he  is  a  loyal  citizen  of  the  United  States. 

The  petition  in  this  case  was  filed  before  the  commencement  of  the 
civil  commotions  now  existing  in  the  country,  and,  under  all  the 
circumstances,  I  think  we  cannot  pass  upon  the  grave  question 
attempted  to  be  raised,  without  some  further  evidence  on  the  part  of 
the  United  States  to  bring  it  properly  before  us.    I  have  no  doubt  of 
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the  right  of  this  court,  or  of  its  duty,  to  examine  and  decide  this  ques- 
tion whenever  a  proper  case  is  made.  Upon  a  proper  case  made,  the 
same  obligation  rests  upon  this  court  to  advise  Congress  of  the  fact«i 
and  law  bearing  upon  the  question  of  present  rdi^,  as  upon  any  other 
matter  affecting  the  claim,  although  our  judgments  are  not  final. 


« 


37th  Congbess,  )  HOUSE  OF  REPRESENTATIVES.  (  Report  CO, 
2d  Session.      J  {     No.  289. 


CHARLES  P.  CURTIS,  Jr. 


Januabt  24,  1862. — Reported  from  the  Court  of  Claims,  committed  to  a  Committee  of  the 
Whole  House,  made  the  order  of  the  day  for  to-morrow,  and  ordered  to  be  printed. 


The  Court  op  Claims  made  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

Stales  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

CHARLES  P.  CURTIS,  Jr.,  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant,  with  exhibits  marked  A,  B,  C. 

2.  Opinion  of  the  Attorney  General  on  the  fee  bill  of  1853  in  rela- 
tion to  district  attorneys. 

3.  Claimant's  briefer  argument. 

4.  United  States  solicitor's  brief. 

5.  Claimant's  closing  argument. 

6.  Opinion  of  Judge  Hughes,  adverse  to  the  claim. 

7.  Opinion  of  Judge  Casey,  allowing  claimant  $206  35. 

Judge  Loring,  being  interested  in  the  question,  did  not  sit  in  this 
case.     The  decision  of  the  court  is  therefore  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
tt  a  1  ^^®  ^^^'  ^^  ^^^^  court,  at  Washington,  this  20th  day  of  Jan- 
L^'^-J  uary,  A.  D.  1862. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  cf  Claims. 


To  the  honoraUe  the  judges  of  the  United  States  Court  of  Claims: 

Respectfully  shows  unto  your  honors  Charles  P.  Curtis,  jr.,  of  Boa- 
ton,  in  the  district  of  Massachusetts — 

First.  That  he  is  a  commissioner  in  and  for  the  district  of  Massa- 
chusetts, appointed  by  the  circuit  court  of  the  United  States  for  the 
first  circuit  under  the  act  of  Congress  authorizing  the  appointment 
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of  commissioners  '*  for  the  more  convenient  taking  of  affidavits  and 
bail,  to  be  used  in  civil  causes  depending  in  the  courts  of  the  United 
States/'  and  the  acts  of  Congress  additional  thereto;  and  that  as  such 
commissioner  he  has  heard  sundry  criminal  complaints,  and  issued 
process  for  the  arrest  and  commitment  of  prisoners  charged  with 
crime  under  the  various  statutes  of  the  United  States. 

Second.  That  in  and  by  the  act  of  Congress  approved  February 
26,  1853,  entitled  **An  act  to  regulate  the  fees  and  costs  to  be  allowed 
to  clerks,  marshals,  and  attorneys  of  the  circuit  and  district  courts 
of  the  United  States,  and  for  other  purposes,"  it  is  provided  that 
commissioners  shall  be  paid  '^for  hearing  and  deciding  on  criminal 
charges  five  dollars  per  day  for  the  time  necessarily  employed,''  and 
'*for  issuing  any  warrant  or  writ  or  any  other  service  the  same  com- 
pensation as  is  allowed  to  clerks  for  like  services." 

Third.  That  in  June,  1858,  he  forwarded  to  the  Comptroller,  W. 
Medill,  esq.,  his  account  for  certain  services  rendered  as  commissioner 
as  foresaid,  amounting  to  two  hundred  and  six  dollars  and  thirty-five 
cents,  which  account  was  properly  and  duly  sworn  and  certified  by 
the  judge  of  the  United  States  district  court  for  the  said  district,  a 
copy  of  which  account  is  herewith  filed  for  reference,  marked  A,  and 
that  your  petitioner  is  alone  interested  therein. 

Fourth.  That  some  of  the  charges  in  said  account  were  for  the 
*'per  diem"  fee  allowed  by  said  statute  for  those  days  on  which  the 
commissioner  heard  the  complaints  decided  whether  the  United 
States  had  jurisdiction  thereof,  reduced  the  same  to  writing  in  proper 
form,  took  the  oath  of  the  complainant  thereto,  and  issued  the  neces- 
essary  writs  for  the  arrest  of  the  party  accused,  and  for  the  summon- 
ing of  the  witnesses.  On  some  of  the  said  days  also  witnesses  were 
brought  before  him  and  either  committed  to  jail  or  recognized  for 
their  future  appearance.  The  remaining  charges  in  said  account 
were  for  the  said  **per  diem"  fee  for  the  days  on  which  the  com- 
plaints were  finally  disposed  of  and  witnesses  discharged. 

Fifth.  That  the  said  account  was  rejected,  ^nd  the  charges  therein 
disallowed  by  the  Comptroller  aforesaid,  who,  at  or  about  their  re- 
spective dates  sent  letters  to  your  petitioner,  copies  of  which  are 
filed  herewith,  marked  B  and  C,  respectively. 

And  your  petitioner  avers  that  such  rejection  was  contrary  to  law 
and  to  justice.  Wherefore  he  prays  that  he  may  have  judgment  for 
the  amount  aforesaid,  and  for  such  other  or  further  relief  as  he  may 
be  entitled  to  in  the  premises. 

CHAS.  P.  CURTIS,  Jr. 

United  States  of  America, 
Boston^  Massachusetts^  Sepiemher  7,  I860. 

Subscribed  and  sworn  to  by  the  said  Charles  P.  Curtis,  jr.,  this 
day  before  me. 

E.  MERWIN,     [L.S.] 
United  States  Commissioner  and  Justice  of  tlte  Peace, 


CHARLES  P.   CUBTIS,  JR. 


EXHIBIT  A. 


The  United  States  of  America  to  Charles  P.  Curtis,  jr..  United  States 

commissioner^  Dr. 

To  fees  as  United  States  commissioner  in  the  following  cases  : 

1854. 

Dec.  27.  United  States  by  H.  L.  Hallet  vs,  P.  H.  Borden, 

for  leaving  seaman  in  a  foreign  port: 

(1)  Taking  complaint  4  fol.,   60  cents  ;  oath,   10 

cents $0  70 

(2)  Warrant  to  arrest  defendant  1  00 

Filing  marshal' s  return  thereon* 10 

(3)  Summons  to  witness,  25  cents  ]  filing  marshal's 
return,  10  cents 35 

1867. 

June  30.   Oath  to  witness,    10  cents.     (4)  Recognizance  of 

defendant,  4  foL.  60  cents 70 

Oath  to  surety,  10  cents  ;  taking  acknowledgment 

of  defendant,  25  cents 35 

Acknowledgment  of  surety 25 

July   30.   Complaint  dismissed  ;  order  to  discharge  prisoner  16 

Two  continuances* 30 

Filing  four  papers,  numbered  as  above 40 

Return  to  district  court,  5  fol 75 

1  certificate  to  complainant's  witness 15 

Two  days'  hearing  and  deciding,  June  30,  July  30,     10  00 

15  20 


<>  Disallowed. 


EXHIBrr  B. 

Treasury  Department, 
Comptroller^ s  Office,  June  29,  1858. 

Sir  :  Your  statement  of  certain  per  diems  from  December  27,  1854, 
to  September  23,  1857,  not  heretofore  charged  or  allowed,  has  been 
received,  amounting  to  $206  35. 

As  I  find  no  letter  accompanying  the  same,  I  suppose  you  have  taken 
it  for  granted  that  something  had  transpired  making  such  charges 
admissible.  On  the  7th  instant  the  honorable  United  States  Attorney 
General  gav^e  an  opinion  that  United  States  atUn'ueys  for  their  necessary 
attendance  before  commissioners,  on  application  for  a  warrant,  were  en- 
titled to  charge  as  for  per  diems  on  the  examination  of  persons  charged 
with  crime.     This  was  at  variance  with  the  previous  action  of  the  ac- 
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counting  officers  as  to  attorneys,  marshals,  marshals'  deputies  and 
commissjioners.  On  the  11th  instant  I  addressed  a  letter  to  the  hon- 
orable Secretary  of  the  Interior  soliciting  a  reference  of  the  question 
as  to  whether  any  diflference  in  the  application  of  the  construction  of 
the  statute  as  to  attorneys  could  be  made  in  the  case  of  marshals  and 
commissioners.  From  this  communication  I  have  received  as  yet  no 
reply.  Your  account  will  await  the  decision  of  the  Interior  Depart- 
ment upon  the  question,  or  the  opinion  of  the  Attorney  General  it 
asked  by  the  Secretary  of  the  Interior. 

Very  respectfully,  your  obedient  servant, 

W.  MEDILL,  ComptroOer. 
C.  P.  Curtis,  jr.,  Esq., 

United  Slates  circuit  commissioner^  Boston^  Mass. 


exhibit  c. 

Treasury  Department, 
Comptroller's  Office^  A^igust  9,  1858. 

Sir:  Your  claim  for  items  heretofore  alleged  to  have  been  omitted  in 
your  accounts,  amounting  to  $206  35,  has  been  rejected  under  deci- 
sion of  the  honorable  Secretary  of  the  Interior  of  July  8,  1858.  I 
enclose  you  an  extract  from  the  same  so  far  as  applicable  to  your  ac- 
counts. 

Will  you  be  pleased  to  transmit  a  duly  certified  transcript  of  your 
appointments  and  accompany  the  same  with  evidence  of  having  taken 
the  requisite  oath  of  office,  and  also  the  oath  to  support  the  Consti- 
tution of  the  United  States,  as  prescribed  by  the  1st  and  2d  sections 
of  chapter  1,  Statutes  at  Large,  vol.  1  ? 
Very  respectfully,  &c., 

W.  MEDILL,  ComptroOer. 
C.  P.  Curtis,  jr.,  Esq., 

United  States  circuit  court  commissioner^  Boston^  Mass. 


[Extract] 

Department  of  the  Interior, 

Washington,  July  8,  1858. 

Sir  :  I  have  to  advise  you,  in  reply  to  your  letters  of  the  II th 
ultimo  and  the  3d  instant,  that  from  the  records  and  files  of  this  de- 
partment it  appears  that  my  predecessor  in  the  case  of  R.  J.  Hilton. 
United  States  commissioner,  upon  appeal  from  the  decision  of  your 
predecessor,  Mr.  Whittlesey,  decided  that  a  commissioner  was  not  en- 
titled by  law  to  more  than  one  per  diem  on  the  same  day,  no  matter 
how  many  cases  might  be  before  him.  Also  that  the  fees  provided  ^i 
the  act  of  February  26,  1853,  were  intended  as  full  compensation  for  o'l 
services  in  any  case  prior  to  the  arrest  of  the  accused  party,  and  6H''h 
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party  being  hroright  hefore  him,  and  this  decision  I  am  not  disposed  to 
disturb,  ♦*♦**#*# 

I  am,  very  respectfully,  your  obedient  servant, 

J.  THOMPSON,  Seai^etary. 
Hon.  William  Mbdill, 

First  Comptroller  of  the  Treasury. 


The  United  Stales  to  Charles  P.  Curtis,  jr.,  commissioner,  Dr. 

For  the  following  items  suspended  and  omitted  from  my  last  ac- 
count, settled  November  25,  1857,  being  for  services  rendered  before 
the  arrest  of  the  defendants: 

United  States  vs.  P.  H.  Borden. 

Dec.  27,  1854.   1  per  diem — day  of  issuing  warrant.  $5  00 
June  30,  1857.  Inadvertently  charged  as  July  30  in 
my  last  account  and  disallowed. — (See  my  letter 
December  4,  1857.) 5  00 

$10  00 

United  States  vs.  Franklin. 

Dec.  24,  1855.  Warrant  issued,  1  per  diem 5  00 

Jan.  23,  1856.   Complaint  dismissed,  1   per  diem*-     5  00 

10  00 

United  States  vs.  John  W.  Miller  and  cd. 

Dec.  27,  1855.  Warrant  issued,  1  per  diem 5  00 

Jan'y  22,  1856.   Complaint  dismissed,  1  per  diem-  •  •     5  00 

10  00 

United  States  vs.  Isaac  N.  Chapman  and  al. 

Dec.  28,  1855.  Warrant  issued,  1  per  diem 5  00 

Dec.  29,  1855.   Witness  brought  up  and  recognized, 

1  per  diem 5  00 

-J 10  00 

United  States  vs.  John  Ldand. 

May  20,  1856.  Warrant  issued,  1  per  diem 5  00 

July    8,    1856.    Complaint   dismissed,    witness   dis- 
charged, 1  per  diem 5  00 

10  00 

United  States  vs.  B.  C.  Weeks. 

July  28,  1856.   Warrant  issued,  1  per  diem 5  00 

United  Stales  vs.  Edward  Conway. 

Aug.  22,  1856.  Warrant  issued,  1  per  diem 5  00 
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United  States  vs.  G.  W.  Deman. 

Aug,  28,  1856.  Warrant  issued,  1  per  diem |5  00 

United  States  vs.  Stephen  Burroughs. 

Sept.  13,  1856.   Warrant  issued,  1  per  diem 5  00 

United  States  vs.  John  MtiJlen. 

Sept.  19,  1856.  Warrant  issued,  1  per  diem 5  00 

United  States  vs.  E.  C.  Wheeler. 

Oct.  13,  1856.  Warrant  issued,  1  per  diem 5  00 

United  States  vs.  Don  BomHo  de  Cunha  Beis. 

Oct.  16,  1856.   Warrant  issued,  1  per  diem $5  00 

Feb.  13,  1857.   Court  held,  witnesses  brought  up  and 

committed 5  00 

March  27.   Court  held,  witnesses  discharged 5  00 

15  00 

United  States  vs.  William  Bladenheiser. 

Oct.  21,  1856.  Warrant  issued,  1  per  diem 5  00 

United  States  vs.  Bobert  E.  Moore, 

Oct.  22,  1856.  Warrant  issued,  1  per  diem 5  00 

United  States  vs.  S.  P.  Greene. 

Nov.  3,  1856.  Warrant  issued,  1  per  diem 5  00 

United  States  vs.  F.  H.  Hayden. 

Nov.  4,  1856.  Warrant  issued,  1  per  diem 5  00 

United  States  vs.  Henry  Howes. 

Nov.  21,  1856.  Warrant  issued,  1  per  diem $6  00 

Jan.  1,  1857.   Court  held,  complaint  dismissed,  1  per 

diem 5  00 

10  00 

United  States  vs.  John  Bichards. 
Jan.  2,  1857.  Warrant  issued,  1  per  diem 5  00 

United  States  vs.  Thomas  Andretos. 

Jan.  14,  1857.   1  day  erroneously  disallowed  in  my  last  ac- 
count, as  sliown  by  my  letter  December  4,  1857 5  00 

United  States  vs.  John  Bryant. 

Feb.  13,  1857.  Warrant  issued,  1  per  diem 6  00 

United  States  vs.  N.  H.  Millet. 
Feb.  26,  1857.  Warrant  issued,  1  per  diem 5  00 
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United  States  vs.  James  Craig. 
May  4j  1857.  Warrant  issued,  1  per  diem |5  00 

United  States  vs.  Scott, 

May  7,  1867.  Warrant  issued,  1  per  diem 6  00 

United  States  by  S.  Jacobs  vs.  J.  Barnard, 

May  25,  1857.  Warrant  issued,  1  per  diem $5  00 

July  7,  1857.   Court  held,  complaint  dismissed 5  00 

10  00 

United  States  vs.   J,  Ryder, 

May  27,  1857.  Warrant  issued,  1  per  diem 5  00 

United  States  vs.  Priestly. 

Apr.  8,  1857.  12  oaths  and  certificates  to  jurymen,  errone- 
ously disallowed  in  my  last  account. — (See  letter  from  W. 
Medill,  December  2,  1857 1  36 

United  States  vs.  J.  W.  Richardson, 
June  27,  1857.   Warrant  issued,  1  per  diem 6  00 

United  States  vs.  Dunton  and  Loring, 

July  27,  1857.  Warrant  issued,  1  per  diem 5  00 

United  States  vs.  King  and.  Morey, 

Aug.  3,  1857.   Warrant  issued,  1  per  diem $5  00 

Aug.  4,  1857.   Court  held,  complaint  dismissed,  wit- 
ness discharged 5  00 

10  00 

United  States  vs.  L.  Ditson, 

Sept.  23,  1857.  Warrant  issued,  1  per  diem 6  00 

United  Staies  vs.  S,  P,  8ru>iv, 

Sept.  12,  1857.  Warrant  issued,  complaint  received  $5  00 
Sept.  15,  1857.   Court  held,  witnesses  committed-  •  •     5  00 

10  00 
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Boston,  June  26.  1858. 

The  foregoing  account  has  been  submitted  to  me  under  the  act  of 
August  16,  1856.  As  that  act  gives  no  judicial  authority  and  con- 
templates no  judicial  action  by  any  judge,  I  abstain  from  expressing 
my  opinion  on  any  matters  of  fact ;  but  at  the  request  of  the  commis- 
sioner I  hereby  certify  that  if  the  services  charged  in  the  said  ac- 
count have  been  actually  and  necessarily  rendered,  in  my  opinion  the 
said  charges  are  legal. 

P.  SPRAGUE,  District  Judge. 
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Attorney  General's  Office, 

June  7,   1858. 

Sir:  The  fee  bill  of  1853  allows  a  district  attorney  five  dollars  per 
day  for  the  time  necessarily  employed  by  him  in  the  examination, 
before  a  judge  or  commissioner,  of  a  person  charged  with  crime. 
May  he  receive  this  per  diem  compensation  for  necessary  services 
previous  to  the  arrest  of  the  accused  party  ?  Or  is  he  confined  in 
his  allowance  to  such  days  as  he  may  have  to  spend  in  the  business 
after  the  offender  is  brought  before  the  magistrate? 

The  answer  to  these  questions  depends  on  another:  What  is  the 
meaning  of  the  phrase,  examination  of  a  person  charged  with  crime? 

We  can  find  that  out  by  looking  at  the  course  of  proceeding  which 
the  law  requires  in  tlie  early  stages  of  a  criminal  prosecution. 

When  the  prosecution  is  commenced  by  a  public  officer,  he  does 
not  himself  swear  to  the  facts  on  which  it  is  based,  for  he  does  not  i 
know  them.  He  goes  before  the  proper  judicial  magistrate,  makes 
the  accusation,  and  produces  his  witnesses,  or  a  sufficient  number  uf 
them  to  make  out  a  reasonable  privia  facie  case.  Then  the  w^arrant 
of  arrest  is  issued  and  the  party  brought  up.  If  he  can  explain  away 
what  has  already  been  sworn  to  in  a  manner  which  satisfies  the 
magistrate  of  his  innocence,  he  may  do  so;  and  the  prosecutor  is  also 
heard  on  the  part  of  the  government  to  strengthen  his  demand  for  a 
committal.  In  all  this,  strictly  speaking,  there  is  no  examination  of 
the  person  charged.  It  is  merely  an  inquiry  into  the  question  of  his 
probable  guilt — an  investigation  of  the  proofs,  Jirst,  to  see  if  he  shall 
be  arrested,  and  afterwards  to  decide  whether  he  ought  to  be  commit' 
ted,  l)ailed,  or  discharged.  The  accused  may  give  his  own  statement 
of  the  fact  and  make  that  a  part  of  the  proceedings.  But  in  modern 
practice  this  is  seldom  done,  and  the  government  never  has  a  right  \ 
to  demand  it.  It  is  plain  to  me  that  examination  of  the  person 
charged  means  investigation  of  the  case.  This  being  settled,  why 
should  we  make  any  distinction  between  the  investigation  which 
takes  place  before  the  warrant  and  that  which  comes  before  the  com- 
mitfal  ?  They  are  both  equally  investigations  of  the  case,  and  one  is 
no  more  an  examination  of  the  person  than  the  other. 

It  follows  that  the  district  attorney  is  entitled  to  his  fee  of  five 
dollars  per  day  for  the  time  necessarily  employed  in  the  preliminary 
proceedings  of  a  criminal  prosecution  both  before  and  after  the  ar- 
rest. 

Of  course  I  decide  nothing  but  the  simple  question  you  submit  for 
my  consideration.  I  assume  that  the  charges  against  the  govern- 
ment are  in  good  faith  for  days  necessarily  employed,  and  that  there 
is  no  objection  to  the  allowance,  except  the  naked  fact  that  the  ser- 
vices were  rendered  before  the  accused  was  arrested. 
I  am,  very  respectfully,  yours,  Ac, 

J.  S.  BLACK, 

Hon.  J.  Thompson, 

Secretary  of  the  Interior. 
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UNITED  STATES  COURT  OF  CLAIMS. 

December,  1860. 
Chas.  p.  Curtis,  Jr.  ,  vs.  The  United  States. 

May  it  please  your  honor,  by  the  statute  of  the  United  States,  1853, 
chapter  80,  section  3,  (Stat,  at  Large,  vol.  x,  p.  167,)  the  fees  of 
United  States  commissioners  are  established. 

This  statute  contemplates  two  classes  of  duties  to  be  performed  by 
such  commissioners: 

First.  Civil  business — the  taking  of  depositions  and  afiSdavits,  &c. 

Second.   Criminal  business. 

For  these  two  kinds  of  service  different  kinds  of  fees  are  established. 
For  the  one,  he  is  to  be  paid  by  the  folio;  for  the  other,  by  the  day. 

For  attending  to  criminal  business  and  performing  his  functions  in 
the  examination,  investigation,  and  disposal  of  criminal  complaints, 
he  is  to  be  paid  **five  dollars  per  day  for  the  time  necessarily  em- 
ployed." 

The  late  Comptroller  of  the  Treasury,  Mr.  Elisha  Whittlesey,  de- 
cided that  the  true  construction  of  the  language  of  this  statute  was 
as  follows: 

That  no  per  diem  fee  of  five  dollars  could  be  allowed  to  the  com- 
missioner acting  as  a  criminal  mjigistrate  for  any  day  so  employed 
prior  to  the  arrest  and  arraignment  of  the  prisoner. 

The  ground  of  this  construction  was  stated  to  be  that  the  language 
of  the  statute  was — 

'*For  hearing  and  deciding  on  criminal  charges,  five  dollars  per 
day,  &c."  And  that  there  could  be  no  ''heariiig'^  or  '^ deciding*^  of 
such  ** charge''  against  the  prisoner  unless  he  were  present. 

Under  this  ruling,  all  charges  for  per  diem  fees  for  days  on  which 
complaints  have  been  '*  heard,''  reduced  to  writing,  and  sworn  to,  but 
the  prisoner  was  not  present,  have  been  stricken  out  of  the  accounts 
of  your  petitioner.  It  is  to  recover  such  charges  that  he  now  pe- 
titions in  this  court. 

It  is  submitted  that  the  action  of  the  Comptroller  was  erroneous, 
even  were  his  construction  cR"  the  language  of  the  statute  correct. 

When  application  is  made  to  a  United  States  commissioner  by  the 
United  States  district  attorney  (or  other  person)  to  hear  a  charge 
against  a  party,  and  to  issue  a  warrant  for  his  arrest,  a  preliminary 
question  arises  at  once,  upon  which  a  **  hearing"  must  be  had.  And 
before  this  question  arises  and  a  warrant  issued,  the  charge  itself 
must  be  **  heard,"  and  reduced  to  writing  and  sworn  to. 

That  question  is.   Has  the  United  States  jurisdiction  ? 

This  question  not  unfrequently  requires  much  inquiry  and  some- 
times arguments  of  counsel. 

This  is  a  question  requiring  a  '* hearing,"  and  necessary  to  be 
**  decided,"  in  order  to  avoid  the  illegal  deprivation  of  any  citizen  of 
his  liberty. 


10  CHARLES   P.   CURTIS,  JR- 

This  **  hearing  and  deciding''  satisfies  the  terms  of  the  statote; 
bat  no  per  diem  fee  is  allowed  therefor  unless  the  prisoner  be  arrested 
and  then  present. 

This  construction  would  require  that  a  warrant  for  the  arrest  of 
anybody  charged  with  crime  under  the  statutes  of  the  United  States 
should  be  issued  to  any  one  asking  for  it,  and  that  the  question  of 
jurisdiction  be  left  to  be  heard  and  decided  after  the  arrest  of  the 
prisoner  and  the  summoning  of  all  the  witnesses. 

It  is  sufficient  answer  to  this  position  of  the  Comptroller  to  say 
that,  under  this  construction,  no  per  diem  fee  of  five  dollars  could  be 
allowed  to  the  commissioner  in  any  case,  except  for  the  day  on  which 
the  case  is  finally  disposed  of  and  ** decided;"  and  this  for  the  reason 
that  the  statute  requires  that  both  ^'hearing  and  deciding'^  shall  be 
requisite  to  entitle  the  magistrate  to  his  five  dollars;  and  this  not- 
withstanding that  the  case  may  have  necessarily  occupied  a  week. 

The  Comptroller  might  with  equal  propriety  decide  that  if,  after 
listening  to  the  evidence  on  a  criminal  charge  for  several  days,  the 
commissioner  should  adjourn  his  court  to  another  day  in  order  to  di- 
gest the  evidence  and  make  up  his  opinion,  no  per  diem  fee  could 
be  allowed  for  the  final  day  on  which  he  decides  and  disposes  of  the 
case,  for  the  reason  that  on  that  day  there  has  not  been  a  ''hearing'*' 
as  well  as  a  'deciding." 

But  this  is  not  the  true  construction  of  the  statute. 

The  language  used  is  merely  that  of  discrimination  between  the 
fees  for  civil  hufnness  and  a^iminal  business. 

It  simply  means  to  declare  that  depositions  are  to  be  paid  for  at  so 
much  a  folio,  and  that  the  time  necessarily  and  in  good  faith  employed 
in  attending  to  the  duties  of  a  criminal  magistrate  shall  be  paid  for 
at  the  rate  of  five  dollars  per  day. 

It  is  no  answer  to  these  suggestions  touching  the  days  on  which  a 
court  is  held  (but  no  prisoner  was  present)  to  say  that  the  statute 
provides  sufficient  pay  in  the  fee  of  one  dollar  for  the  ''warrant  to 
arrest  the  prisoner,"  or  twenty-five  cent«  for  a  ''summons  to.  wit- 
nesses." 

The  fees  for  issuing  necessary  papers  in  the  course  of  the  investi- 
gation of  a  criminal  charge,  are  wholly  independent  of  the  per  diem 
fee  for  time  employed  and  are  made  the  subject  of  a  distinct  clause 
of  the  statute. 

.Moreover,  this  argument  would  apply  with  equal  force  to  all  days 
when  the  prisoner  vms  present,  and  on  which  any  other  writs  were  ne- 
cessarily issued,  such  as  summonses,  or  capias,  or  when  witnesses 
were  recognized,  which  is  often  the  case,  and  for  which  fees  are  paid. 

The  foregoing  suggestions  apply  with  pertinency  to  the  allowance 
of  a  per  diem  fee  of  five  dollars  for  the  day  upon  which  a  charge 
which  has  been  reduced  to  writing  in  the  form  of  a  complaint  and  a 
warrant  issued,  but  upon  which  no  arrest  has  been  made,  is  finally 
disposed. 

The  United  States  provides  a  separate  court  room  for  its  commis- 
sioner's use. 

Upon  request  of  the  United  States  attorney,  or  by  adjournment, 


CHARLES  P.   CURTIS,   JR.  11 

the  commissioner  holdn  his  court,  and  a  reason  is  then  suggested  by 
the  government  attorney  why  such  complaint  should  be  no  further 
proceeded  with. 

Witnesses  have  been  summoned  and  are  either  in  attendance  or  in 
.  custody,  drawing  daily  fees. 

The  party  charged  with  crime  has  evaded  arrest,  or  is  under  arrest 
in  another  district. 

The  commissioner  necessarily  '*hear8"  the  matter  and  **decides" 
upon  the  motion  of  the  United  States  attorney  after  a  **hearing''  of 
the  facts,  to  proceed  no  further.  And  he  issues  the  necessary  orders 
for  the  discharge  of  the  witnesses. 

It  is  through  no  fault  of  his  that  the  prisoner  has  evaded  arrest. 

He  has  performed  all  his  duties  in  regard  to  such  arrest.  Ho  ne- 
cessarily holds  his  court  and  takes  such  measures  as  are  requisite  to 
prevent  the  witnesses  from  drawing  any  further  fees  from  the  United 
States.  And  why  should  he  not  be  paid  for  his  time  thus  necessarily 
employed. 

In  this  case  the  argument  suggested  before,  that  his  other  fees  for 
papers  issued  are  sufficient  remuneration,  fails,  for  the  statute  provides 
no  fee  except  the  per  diem. 

There  are  no  warrants,  no  writs  to  be  issued,  and  no  parties  to 
enter  into  recognizances  for  which  fees  can  be  charged. 

It  appears  by  the  letter  of  W.  Medill,  dated  June  29,  1858,  and 
herewith  filed,  that  the  United  States  district  attorneys  are  allowed 
the  per  diem  fee  of  five  dollars  for  the  day  on  which  they  attend  be- 
fore the  commissioner  to  make  a  criminal  charge,  whether  the  pris- 
oner be  arrested  or  not. 

A  fortiori  should  such  fee  be  allowed  to  the  commissioner  who 
hears  and  takes  down  the  charge. 

Your  petitioner  submits  that  the  true  intendment  of  the  statute  is 
as  follows  :  That  when  employed  to  assist  in  enforcing  the  statutes  of 
the  United  States  against  crime,  the  commissioner  is  to  be  paid  five 
dollars  for  each  daj'  necessarily  employed  from  the  inception  to  the 
termination  of  the  whole  matter. 

If  he  employs  more  days  than  are  necessary  by  too  frequent  ad- 
journments, or  otherwise  misbehaves  in  his  office,  or  if  he  makes  a 
false  oath  to  the  truth  of  his  account  rendered,  he  may  be  punished 
or  removed. 

But  this  question  is  not  for  the  Comptroller  to  decide. 

It  must  belong  to  the  court  whence  he  derived  his  appointment  as 
commissioner. 

CHARLES  P.  CURTIS,  Jr. 


Charles  P.  Curtis  w.  The  United  States. 

This  claim  is  founded  on  the  act  of  Congress  of  the  26th  of  Feb- 
ruary, 1853,  The  petitioner  was  commissioner  and  appointed  by  the 
circuit  court  of  the  United  States  for  the  first  circuit  in  the  State  of 
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MasBachusetts,  Ac.  He  claims  a  per  diem  of  five  dollars  for  the  day 
on  which  warrants  were  issued  against  persons  charged  with  violating 
the  laws  of  the  United  States,  and  also  per  diems  for  the  time  em- 
ployed by  him  before  and  between  the  issuing  said  warrants  and  ar- 
rest of  the  accused.  This  is  in  addition  to  the  fees  allowed  by  the. 
statute  for  issuing  the  warrant,  Ac,  &c. 

In  order  that  the  court  may  have  a  distinct  view  of  the  point  in 
dispute,  its  attention  is  directed  to  the  first  item  in  the  plaintiff's  ac- 
count, in  connexion  with  paper  marked  A,  being  an  extract  from  the 
books  of  the  Treasury  Department.  It  will  there  appear  that  all  the 
ordinary  fees  have  been  paid  to  the  plaintiff. 

The  statute  of  the  26th  day  of  February,  1853,  vol.  10,  chap.  80, 
page  167,  gives  to  commissioners  five  dollars  per  diem  for  hearing  and 
deciding  on  criminal  charges,  and  it  is  claimed  that  this  applies  to 
time  employed  before  and  when  the  warrant  issues,  and  before  the 
arrest  of  an  accused.  The  United  States  say  that  there  must  be  a 
hearing  and  deciding,  and  this  cannot  take  place  until  arrest.  There 
can  be  no  hearing  or  deciding  in  contemplation  of  law,  in  a  criminal 
case,  unless  an  accused  is  before  the  court.  It  is  not  contended  in 
this  case  that  the  accused  were  before  the  commissioner.  The  law  in 
relation  to  district  attorneys  has  been  referred  to  as  similar  to  that  of 
commissioners,  and  as  the  former  have  been  paid  at  the  department 
therefore  the  latter  should  be.  The  Attorney  General  of  the  United 
States  has  given  an  opinion  in  reference  to  the  claim  of  district  at- 
torneys, which  will  be  found  among  the  papers  in  this  cause,  and  I 
beg  leave  to  call  the  attention  of  the  court  to  it.  The  law  or  section 
to  which  this  opinion  refers  will  be  found  in  the  10th  vol.  Statutes  at 
Large,  page  162. 

This  opinion  may  or  may  not  be  law  in  that  case,  but  I  respectfully 
submit  that  it  would  be  highly  impolitic  to  apply  it  to  the  case  of  com- 
missioners. 

The  district  attorney  is  not  to  hear  and  decide,  and  it  may  there- 
fore be  very  proper  for  him  to  be  informed  as  to  what  witnesses  will 
prove  at  the  trial.  The  commissioner  is  to  hear  and  decide,  and  it  is 
necessary  that  he  should  be  free  from  all  bias.  This  cannot  be  the 
case  if  he  is  to  examine  the  witnesses  in  the  absence  of  an  accused. 
The  party  is  entitled  to  be  confronted  with  his  accusers  and  have  the 
benefit  of  a  cross-examination.  His  judge  should  also  be  wholly  im- 
partial, which  has  already  been  shown  he  could  not  be  if  this  claim  is 
proper.  Again,  such  a  construction  as  is  sought  to  be  given  the  law 
in  this  case  would  open  a  wide  door  to  abuse.  If  a  commissioner  is 
to  be  paid  for  time  spent  before  issuing  a  warrant,  and  between  said 
time  and  arrest,  he  may  extend  the  case  indefinitely  in  order  to  in- 
crease his  per  diems.  I  do  not  mean  to  say  that  such  is  the  fact  here, 
but  the  thing  might  happen,  and  in  the  construction  of  statutes  we 
should  be  cautious  to  guard  against  abuse. 

It  will,   perhaps,  be  well  to  put  the  court  in  possession  of  all  the 
statutes  touching  the  duties  and  fees  of  commissioners. 

Act  of  February  12, 1812,  Statutes  at  Large,  vol.  2,  pages  679  to  682, 
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« 

as  to  affidavits  and  bail  in  civil  cases  in  United  States  circuit  courts, 
allows  same  fees  as  State  courts. 

Act  March  1,  vol.  3,  page  350,  do.  in  United  States  district  courts. 
Act  of  August  23,  vol.  5,  pages  516  and  517,  criminal  jurisdiction 
of  United  States  circuit  court  commissioners. 

Act  of  August  12,  1848,  vol.  9,  page  302,  sections  1  and  2,  extra- 
dition cases. 

Act  of  September  16,  1850,  vol.  9,  chapter  52,  section  2,  page  458. 
Act  September  18,  1850,  vol,  9,  chapter  60,  sections  1,  2,  and  8, 
pages  462  and  464. 

Act  of  February  26,  1853,  vol.  10,  chapter  80,  page  167. 
See  page  162  as  to  district  attorneys. 

No  /ee«  are  provided  for  any  services  rendered  by  United  States 
circuit  court  commissioners  in  criminal  cases,  except  in  the  .act  of 
1853;  and  none  in  civil  cases  except  in  the  act  of  1812,  and  Septem- 
ber 18,  1850,  and  act  of  1853. 

Now,  as  to  the  point  of  per  diem  before  an  arrest  of  a  party,  the 
act  of  1853  makes  the  following  provision  under  commissioner^ s  fees : 
For  hearing  and  deciding  on  criminal  charges,  five  dollars  per  day 
for  the  time  necessarily  employed. 

Allow  me  to  refer  to  the  language  used  in  the  act  of  August  12, 
1848,  chapter  167,  sections  1  and  2  : 

Section  1.  That  he  may  be  brought  be/ore  suchjtidge  or  commisftwner 
to  the  end  that  the  evidence  of  criminality  may  be  heard  and  consid- 
ered; and  if  on  such  hearing,  &c. 

Sec.  2.  That  in  every  case  of  complaint,  as  aforesaid,  and  of  a 
hearing  upon  the  return  of  this  warrant  of  arrest,  <fec. 

Again,  in  act  of  1853,  under  commissioner's  fees  :  And  for  hearing^ 
and  deciding  upon  the  case  of  any  person  charged  with  any  offence  or 
crime,  and  arrested  under  the  provisions  of  said  treaty  or  convention, 
five  dollars  per  day  for  the  time  necessarily  employed. 

Here  the  intent  of  the  law  is  plain  and  unmistakable,  subject  to  no 
double  construction.  Did  Congress,  in  the  act  of  1853,  intend  to 
give  per  diem  to  commissioners  for  hearing  complaints  in  one  class  of 
cases,  and  refuse  it  in  another,  under  the  treaties  with  England  and 
France  ?     I  cannot  think  so. 

The  whole  statute  should  be  considered  in  connexion,  and  so  con- 
strued as  to  make  one  part  harmonize  with  another,  if  practicable, 
without  doing  violence  to  any.     This,  I  submit,  can  only  be  done  by 
the  view  taken  in  this  cas?e,  and  here  I  submit  the  point  as  to  per 
diems  before  arrest  or  examination  of  respondents,  in  preliminary 
criminal  examinations  before  commissioners.     An  examination  of  the 
acts  of  Congress  referred  to  will  show  that  in  every  case  the  duties 
and  fees  of  justices  of  the  peace,   marshals,  &c.,  are  specifically  de- 
fined, and  nothing  left  to  implication.     The  clause  in  reference  to  dis- 
trict attorneys,  in  the  act  of  26th  February,   1853,   is  as  follows,  to 
wit :  For  examination  by  a  district  attorney,  before  a  judge  or  com- 
missioner, of  a  person  or  persons  charged  with  crime,  five  dollars  per 
day  for  the  time  necessarily  employed.     For  hearing  and  deciding  on 
criminal  charges,  five  dollars  per  day  for  the  time  necessarily  em- 
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ployed,  is  the  laLguage  used  in  reference  to  commissioners.  Now,  if 
there  can  neither  be  a  hearing  or  deciding  in  contemplation  of  law, 
as  is  contended,  until  a  party  charged  with  crime  is  arrested,  then  it 
is  clear  that  the  plaintiff  cannot  recover  in  this  action. 

D.  RATCLIFFE, 
Assistant  Solicitor  of  the  Court  of  Claims. 


C.  P.  Curtis  vs.  The  United  States. 
Closing  argument  for  petitioner. 

The  course  of  a  commissioner's  duty  is  to  receive  criminal  com- 
plaints and  to  examine  witnesses  adduced  to  support  them  ;  to  ad- 
judge if  the  complaint  is  or  is  not  sustained  ;  if  it  is  not,  to  dismiss  it; 
if  it  is  sustained,  to  issue  a  warrant  for  the  arrest  of  the  party,  and 
on  his  being  brought  into  court  to  hear  the  case;  if  the  defendant  is 
proved  innocent,  to  discharge  him;  if  he  is  shown  to  be  guilty,  to  bind 
over  or  commit  him  and  the  necessary  witnesses  to  the  circuit  or  dis- 
trict court  for  his  trial  by  a  jury.  All  this  duty  is  judicial,  and  is  de- 
fined in  the  statute  by  the  phrase  **  hearing  and  deciding  criminal 
charges,"  which  are  tbe  only  words  applied  to  it. 

These  duties  are  required  of  the  commissioner  both  before  and 
after  the  arrest  of  the  prisoner. 

When  the  complaint  is  presented  it  must  be  sustained  by  evidence 
under  oath,  and  the  commissioner  must  satisfy  himself  that  a  prima 
facie  case  is  made  out  before  he  issues  process  on  which  parties  are  to 
be  arrested  as  criminals  and  committed  to  jail  or  held  to  bail,  and 
subjected  to  legal  proceedings.  The  authority  of  the  commissioner 
is  to  be  exercised  carefully  and  conscientiously  that  the  purposes  and 
ends  of  justice  may  be  served,  and  for  the  pecuniary  interests  of  the 
United  States,  for  if  parties  are  arrested  and  witnesses  are  summoned, 
processes  made  and  served,  and  legal  proceedings  had,  on  unfounded 
complaints,  costs  and  expenses  are  incurred,  which  in  the  admiralty 
courts  and  extended  jurisdiction  of  the  United  States,  would  make  a 
large  annual  expenditure,  wasteful  to  the  United  States  and  profit- 
able only  to  its  law  officers. 

And  unfounded  complaints  are  frequent,  for  most  of  the  complain- 
ants are  sailors,  who  as  a  class  are  reckless  in  speech  and  action,  im- 
patient of  discipline  in  the  merchant  service,  and  prone  to  complain 
against  its  exercise  ;  and  sailors  are  always  ready  to  help  a  shipmate 
with  testimony.  For  these  reasons  the  examinations  of  commissions 
into  the  grounds  of  complaints  made  should  be  always  careful,  and 
they  are  in  every  case  the  requirement  of  the  law  before  the  warrant 
for  arrest  issues. 

And  on  the  presentation  of  the  complaints  questions  of  fact  diffi- 
cult to  fix  and  of  law  difficult  to  solve  arise  very  often.  Of  these 
only  examples  can  be  given  here.  Thus,  where  the  offence  is  alleged 
to  have  been  committed  in  some  distant  part  of  this  country,  as  in 
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some  open  roadstead,  the  question  may  arise  whether  the  ship  was 
in  admiralty  jurisdiction  or  in  some  local  jurisdiction.  To  determine 
this  her  position  must  be  precisely  fixed  and  then  the  extent  of  the 
local  jurisdiction,  and  in  such  cases  the  examination  of  many  wit- 
nesses, of  maps,  charts,  &c.,  is  often  necessary. 

And  again,  questions  of  law  arise  under  statutes  of  United  States, 
as  the  post  office  laws,  the  revenue  laws,  &c.,  where,  whether  the 
facts  stated  make  the  statute  offence,  may  be  a  nice  question  of  con- 
struction, Ac,  requiring  examination  and  argument  that  may  occupy 
much  time  and  many  days,  and  such  questions  of  law  and  fact,  as  vari- 
ous as  the  cases,  must  be  settled  before  the  warrant  issues  for  arrest, 
and  on  their  settlement  the  warrant  may  be  refused,  or  if  issued  it 
may  never  be  served  and  be  returned  ^*non  est  inventus." 

Where  the  warrant  issues  and  the  prisoner  is  arrested,  he  is  tried 
on  facts  and  law  before  the  commissioner,  and  to  this  belongs  all  the 
questions  of  law  and  fact  incident  to  criminal  trials.  And  in  all  cases, 
whether  the  complaint  is  sustained  or  dismissed,  whether  the  defend- 
ant is  tried  or  never  found,  beside  the  judicial  duties,  there  are  the 
clerical  duties  of  issuing  processes,  as  warrants  of  arrest,  summonses 
for  witnesses,  recognizances  of  parties  and  witnesses,  (involving  the  ex- 
amination of  the  sufiiciency  of  bail  tendered,)  warrants  to  commit  par- 
ties and  witnesses,  writs  of  habeas  corpus,  &c.,  &c.,  and  then  in  all 
cases  a  record  of  the  case  and  proceedings  is  to  be  made  and  certified 
by  the  commissioner  to  the  court  above. 

And  when  the  defendant  is  not  found,  witnesses  are  summoned, 
committed,  or  recognized,  to  await  the  trial  of  the  case;  and  when 
it  is  to  be  dismissed,  the  commissioner  must  attend,  tax  and  certify 
the  fees  of  witnesses,  and  discharge  them  and  the  case,  and  make  the 
record. 

It  thus  is  evident  the  commissioner  has  judicial  duties  and  clerical 
duties  to  perform,  and  these  are  clearly  distinguished  by  the  statute; 
for  that  provides  for  the  judicial  duties  by  a  per  diem  compensation, 
and  for  the  clerical  duties  the  fees  paid  to  clerks  for  similar  services. 

And  it  is  also  evident  that  the  commissioner  has  to  perform  judicial 
duties  both  before  and  after  the  arrest  of  the  party  complained  of, 
and  where  he  is  never  arrested;  and  the  only  question  made  here  is 
whether  the  judicial  duties  performed  he/ore  the  arrest,  and  where 
the  defendant  is  never  arrested,  are  to  be  paid  for  a^aH/  i.  e.,  whether 
the  arrest  of  the  party  charged  is  made  by  the  statute  a  condition  pre- 
cedent to  the  per  diem  compensation. 

The  question,  therefore,  is  only  of  construction  on  the  statute  pro- 
vision, which  is  in  these  words*.  *'For  hearing  and  deciding  on  crimi- 
nal charges,  five  dollars  per  day  for  the  time  necessarily  employed." 

It  is  admitted  that  the  services  specified  were  rendered  and  are 
charged  at  proper  rates  and  amounts,  if  under  the  statute  they  are 
the  subject  for  any  charge  or  compensation  whatever. 

It  has  been  objected  that  there  must  be  both  a  hearing  and  decid- 
ing to  earn  a  per  diem^  and  that  there  can  be  no  deciding  till  after 
the  arrest  of  the  defendant.  If  this  were  true  it  would  follow  that 
if  the  hearing  was  one  day  and  the  deciding  another,  though  both 
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were  after  the  arrest,  there  could  be  no  'per  diem  earned,  because  on 
neither  day  would  a  hearing  and  deciding  concdr. 

The  fallacy  of  the  proposition  consists  in  giving  the  words  '*  hear- 
ing and  deciding*'  an  application  the  statute  does  not  give  them;  i.  e., 
in  applying  them  to  the d^ewdan^  instead  of  to  the  ''criminal charge:^ 
And  a  commissioner  certainly  hears  and  decides  a  criminal  chaise 
when,  on  examination,  he  dismisses  the  complaint,  just  as  much  as 
he  does  when  he  binds  over  or  discharges  a  party  arrested  after  trial. 

By  the  phrase  **  hearing  and  deciding,"  the  statute  describes  and 
intends  to  cover  all  and  every  part  of  the  judicial  duty  of  a  commis- 
sioner in  disposing  of  criminal  charges,  and  to  compensate  all  and 
every  part  of  it  at  the  rate  of  five  dollars  per  day;  and  it  thus  treats 
the  disposition  of  a  criminal  charge  as  one  judicial  act,  and  does  not 
seek  to  divide  it  into  two  separate  parts,  for  the  causeless  purpose  of 
withholding  compensation  from  one  part  and  confining  it  to  the  other 
part  of  what  it  requires  to  be  done.  The  provision  of  the  statute 
does  not  refer  to  the  arrest  of  the  defendant,  and  there  is  nothing  in 
it  that  can  suggest  the  idea  set  up  by  the  department;  and  that  is  to 
be  accounted  for  only  by  the  history  of  the  difference  between  the 
department  and  the  commissioners,  and  that  is  believed  to  be  a$ 
follows: 

The  question  whether  the  arrest  of  the  party  charged  must  be 
made  before  a  per  diem  compensation  accrued  first  arose  upon  the 
statute  provision  as  to  district  attorneys,  and  it  was  then  held  the 
same  rule  must  be  applied  to  commissioners;  and  the  per  diem  was 
refused  to  both. 

Now,  in  reference  to  district  attorneys,  the  statute  provision  is, 
''For  examination  by  a  district  attorney,  before  a  judge  or  com- 
missioner, of  a  person  or  persons  charged  with  crime,  five  dollars 
per  day  for  the  time  necessarily  employed." — (10  U.  S.  L.,  162.) 

Here  it  is  observable  that  the  precise  and  only  thing  to  be  compen- 
sated is  the  examination  of  the  party  charged.  The  party,  it  may  be 
said,  must  be  arrested  before  he  can  be  examined;  and  the  reason  of 
such  provision  is,  that  the  statute  contemplates  that  complaints  will 
be  made  by  the  parties  injured,  and  on  testimony  adduced  by  them, 
and  that  district  attorneys  will  not  be  and  are  not  required  to  act 
until  the  party  charged  is  arrested  and  on  trial  before  the  commis- 
sioner. 

But  in  the  case  of  the  commissioners,  they  are  required  to  act  in 
all  cases  before  the  arrest  is  made,  and  where  it  is  never  made ;  then 
the  statute  provision  for  commissioners  is  entirely  different  from  that 
for  district  attorneys,  and  each  shows  its  adaptation  to  its  own  cir- 
cumstances. 

Moreover,  the  decision  of  the  department  has  been  reversed,  and 
district  attorneys  are  now  allowed  their  per  diem  for  services  before 
the  arrest,  upon  the  opinion  of  the  Attorney  General,  a  copy  of  which 
is  filed  in  this  case;  and  it  is  respectfully  submitted  that  the  reasons 
of  that  opinion,  as  stated  in  it,  apply  directly  and  entirely  to  the 
case  of  commissioners,  and  merely  assimilate  to  that  the  case  of  dis- 
trict attorneys. 
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The  case  of  the  commissioners  is  to  be  ruled  on  its  own  statute 
provision  and  circumstances,  and  it  is  claimed  that  these  furnish  no 
reason  for  excluding  them  from  compensation  for  a  part  of  their  duty 
which  is  as  much  required  of  them  by  law  as  any  other  part,  and  is 
in  itself  as  onerous  and  as  important  as  any  other  part. 

As  to  those  cases  in  which  no  arrest  is  ever  made:  here,  where 
witnesses  are  recognized  or  committed,  the  commissioner  must  at- 
"tend  in  court  when  the  ^ase  is  to  be  dismissed,  and  then  dismiss  it, 
and  tax  and  certify  the  fees  of  witnesses,  and  discharge  them;  and 
^1  this  is  a  part  of  the  disposition  of  criminal  charges — a  necessary 
incident  in  that  judicial  duty — and  is  therefore  to  be  compensated 
as  prescribed  by  statute  for  the  judicial  duties  of  commissioners. 

As  to  the  acts  cited:  under  all  previous  to  1853,  commissioners 
were  held  entitled  to  their  per  diem  for  judicial  services  before  the 
-arrest,  and  received  them.  The  diflferent  practice  began  under  the 
act  of  1853.  As  to  the  provision  in  the  act  of  1853  as  to  treaties, 
it  does  not  contemplate  any  judicial  duties;  it  is  a  mere  provision  for 
•extradition.  There  is  no  examination  of  witnesses,  oaths,  or  ques- 
tions of  law  or  fact  to  be  fixed — only  the  prescribed  documents  to  be 
presented  as  part  of  the  petition,  for  which  a  fee  is  specified;  then, 
■on  the  arrest,  there  is  nothing  but  the  identity  to  be  found,  as  under 
the  fugitive  slave  act.  The  whole  service  is  ministerial  merely,  and 
has  no  analogy  to  the  duties  of  a  commissioner  in  **  hearing  and  de- 
ciding'' criminal  complaints. 


IN  THE  COURT  Olf  CLAIMS. 

■ 

Decertiberd,  1861. 

Charles  P.  Curtis  t;^.  The  United  States. 

Hughes,  J. 

The  petition  claims  two  hundred  and  six  dollars  and  thirty-five 
cents,  for  fees  alleged  to  be  due  to  the  plaintiff"  as  commissioner  of 
the  circuit  court  of  the  United  States  for  the  district  of  Massachusetts, 
and  disallowed  by  the  accounting  officers  of  the  treasury. 

No  evidence  is  offered,  as  yet.  in  support  of  the  account  sued  upon, 
but  the  solicitor  of  the  United  States  denies  the  sufficiency  of  the 
facts  stated  in  the  petition  to  sustain  a  recovery,  and,  under  our 
rules,  his  objection  brings  the  petition  before  us  as  upon  a  demurrer. 

The  only  question  now  presented  arises  upon  the  construction  of 
a  clause  of  the  act  of  Congress  of  February  26,  1853,  regulating  the 
-compensation  of  commissioners.  It  is  in  the  following  words:  **For 
hearing  and  deciding  on  criminal  charges,  five  dollors  per  day  for  the 
time  necessarily  employed.'^ — (Statutes  at  Large,  vol.  10,  p.  167.) 

The  petitioner  insists  that  he  is  entitled  to  a  per  diem  allowance, 
by  the  terms  of  this  statute,  for  any  time  necessarily  employed  by 
ihim  in  a  preliminary  ex  parte  examination  of  a  criminal  charge  pre- 
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ferred  or  about  to  be  preferred  against  a  saspected  party,  in  order  to 
satisfy  his  mind  that  it  is  a  proper  case  in  which  to  issue  a  warrant- 
The  services  sued  for  herein  are  of  this  description. 

On  the  other  hand,  the  solicitor  maintains  that  the  words  ''hearing 
and  deciding"  are  limited  in  their  application  to  the  bearing  of  the 
charge  upon  evidence,  after  the  arrest  of  the  person  accused,  and  iii 
his  presence,  and  the  decision  thereon. 

It  is  my  opinion  that  the  clause  of  the  statute  above  quoted  cannot 
be  properly  construed  to  intend  any  other  hearing  than  that  which 
follows  an  arrest — a  hearing  between  the  parties — a  deciding  upon 
proofs  submitted,  so  as  to  dispose  of  the  charge,  and  affect  the  parties 
with  the  consequences  of  the  decision.  It  means,  in  other  words, 
the  trial  before  the  commissioner  of  the  truth  of  a  charge ybmiflffy 
made,  and  his  decision  thereupon.  The  facts  stated  in  the  petition 
are  not  sufficient,  therefore,  in  my  opinion,  to  entitle  the  plaintiff  lo 
any  relief,  and  I  think  that  the  petition  ought  to  be  dismissed. 


IN  THE  COURT  OF  CLAIMS. 

December  9,  1861. 

Charles  P.  Curtis  vs.  The  United  States. 

Casey,  J. 

In  this  case  it  is  admitted  that  the  services  were  rendered  bv  the 
claimant,  but  the  allowance  of  the  claim  is  resisted,  on  the  ground 
that  the  compensation  is  not  embraced  in  the  provisions  of  the  act  of 
Congress  of  the  26th  February,  1853,  or  any  other  statute. 

The  duties  of  a  United  States  commissioner  are  two-fold — minis- 
terial and  judicial.  For  the  first  class  of  duties  the  acts  of  Congress 
have  provided  specific  fees,  and  in  the  latter  a  per  diem  compensation. 
It  is  quite  clear  that  the  services  charged  for  in  this  claim  are  not 
embraced  in  any  of  the  items  specified  in  the  act  as  clerical  fees;  find 
the  accounting  department  has  decided  that  they  are  not  within  the 
provision  allowing  a  per  diem  compensation. 

This  ruling  is  based  partly  on  the  reason  that  the  act  above  cited 
only  provides  for  a  per  diem  allowance  for  ''hearing  and  deciding  on 
criminal  charges/ '  and  that  these  services  having  been  rendered  prior 
to  the  arrest  of  the  parties  accused,  there  could  be  no  * 'hearing  and 
deciding''  of  the  charge  until  after  the  arrest  of  the  party  charged 
with  the  offence. 

This  appears  to  me  to  be  a  too  narrow  and  technical  view  of  the 
provision  under  consideration,  and  was  doubtless  adopted  by  the  very 
intelligent  Comptroller  of  the  Treasury  without  suflSciently  adverting 
to  the  difiference  in  the  practice  in  the  several  districts  and  States,  as 
well  as  the  reason  and  necessity  for  such  difference,  where  one  is  an 
inland  or  rural  district,  and  another  is  a  seaboard  district,  containing 
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commercial  cities  and  large  maritime  interests.  In  the  former  dis-^ 
tricts  the  criminal  offences  falling  within  the  jurisdiction  of  the 
United  States  courts  are  of  such  a  character  that  there  seldom  arises 
any  occasion  for  any  other  examination  or  hearing  prior  to  the  issuing 
of  the  warrant  of  arrest  than  the  bare  presentation  of  the  information 
tinder  oath  of  the  prosecutor,  or  some  other  person  cognizant  of  tho 
facts.  And  this  usually  contains  such  a  positive  and  direct  averment 
of  the  commission  of  the  offence  by  the  accused  as  to  justify  the 
commissioner  in  the  issuing  of  a  warrant  for  his  arrest,  and  in  binding 
him  over  to  answer,  or  to  commit  him  for  trial  without  further  proof 
or  examination.  But  to  follow  this  practice  universally  in  a  great 
seaboard  city  would,  in  many  cases,  be  unjust,  both  to  the  govern- 
ment and  the  accused.  I  need  only  instance  the  case  of  offences  al- 
leged to  have  been  committed  on  the  high  seas,  when,  in  fact,  they 
may  have  been  committed  in  some  bay  or  inlet,  or  so  near  the  shore 
as  to  fall  within  the  State  jurisdiction. 

A  magistrate,  before  he  issues  a  warrant  in  any  case,  should  be 
satisfied,  by  competent  proof,  that  an  offence  has  been  committed  ;: 
that  the  accused  was  the  perpetrator,  and  that  the  judicial  authority 
nnder  which  he  is  acting  has  jurisdiction  of  the  offence.  To  require 
less  may  work  great  injury  to  an  innocent  citizen,  and  at  the  sam& 
time  impose  a  heavy  and  useless  expense  on  the  government.  To  ar- 
rive at  proper  conclusions  upon  these  points  frequently  require  elabo- 
rate  examination  of  facts,  and  the  exercise  of  a  high  degree  of  legal 
skill  and  discretion.  To  so  examine  the  charge  made  against  the  ac- 
cused, and  decide  to  refuse  or  issue  the  warrant  as  right  and  justice 
may  require,  if  not  ^'hearing  and  deciding  on  a  criminal  cfiarge,^^  I  am 
at  a  loss  to  give  it  any  name  which  will  describe  it  intelligibly. 

It  is  supposed,  because  the  statute  prescribes  the  fees  for  making- 
out  and  signing  the  warrant,  that  the  commissioner  cannot  be  allowed 
for  such  services  as  he  claims  in  this  case.  But  the  two  are  entirely 
distinct  and  different.  Those  are  prescribed  for  the  mere  clerical 
duty,  while  the  services  claimed  are  for  time  occupied  in  a  judicial 
capacity  in  investigating  the  cases  to  ascertain  whether  it  was  or  was 
not  the  dutv  of  the  commissioner  to  issue  the  warrant  of  arrest. 

Nor  is  this  a  trifling  or  unimportant  service  or  duty.  Upon  an  un- 
founded accusation  a  citizen  might  be  arrested  and  detained  for  trial 
or  a  hearing.  In  the  meantime  he  is  deprived  of  his  liberty,  or  at 
least  subjected  to  the  suspicion  of  being  a  criminal,  the  loss  of  his 
time,  interruption  of  his  business,  and  the  expense  of  a  hearing  or 
trial,  upon  a  charge  which,  if  properly  investigated  before  process, 
would  have  been  found  to  have  originated  in  the  ignorance  or  malice 
of  the  informer. 

In  such  cases,  too,  the  witnesses  must  be  subpoenaed,  and  either 
bound  over  or  committed,  that  they  may  be  at  hand  on  the  triaL 
The  courts  and  law  oflScers  of  the  government  are  occupied  with  the 
disposal  of  the  cause,  and  when  the  day  of  trial  comes  it  appears,  for 
the  first  time,  that  the  charge  is  wholly  unfounded.  All  this  entails 
a  large  bill  of  costs  and  expenses  upon  the  government,  compared 
with  which  the  compensation  of  the  commissioner,  for  a  thorough 
and  careful  investigation  of  the  charge,   would  be  trifiing  indeed. 
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Why  this  may  not  and  should  not  be  avoided,  by  a  careful  prelimi- 
nary  investigation  of  the  grounds  of  the  accusation^  I  am  at  a  loss  to 
determine. 

The  argument  that  no  hearing  and  decision  on  the  charge  can  be  had 
l>efore  the  arrest,  because  of  the  absence  of  the  defendant,  who,  it  is 
-said,  is  entitled  to  be  heard,  by  himself  and  counsel,  and  to  be  con- 
fronted with  the  witnesses  produced  against  him,  will  be  found  to 
have  but  little  weight  in  its  application  to  the  case  in  hand.  In  the 
first  place,  it  is  a  personal  right  and  privilege  of  the  accused  to  be 
claimed  by  himself,  and  not  to  be  interposed  by  the  government  for 
him ;  but,  in  the  next  place,  if  allowed,  would  effectually  destroy  the 
functions  of  a  gAind  jury,  as  they  always  hear  the  case,  examine  the 
witnesses  for  the  government,  and  decide  to  find  or  ignore  the  bill  of 
indictment,  in  the  absence  of  the  accused,  his  counsel,  and  his  wit- 
nesses. And  there  appears  to  be  as  much  reason  and  necessity  why 
a  magistrate  should  be  satisfied  that  there  is  a  fair  prima  fade  case  to 
justify  a  warrant  of  arrest,  as  that  a  grand  jury  should  be  that  there 
is  good  ground  for  putting  the  accused  on  his  trial  before  a  petit  jury. 
The  mistake  lies  in  applying  a  great  legal  right  and  constitutional 
privilege  to  a  preliminar}'  hearing  and  decision  of  the  accusation, 
when  they  only  relate  to  the  final  trial  of  the  guilt  or  innocence  of 
the  accused.  In  neither  case  can  the  *  Clearing  and  decision"  of  the 
grand  jury  or  commissioner  determine  the  truth  or  falsity  of  the 
-charge,  but  only  the  grounds  that  exist  for  his  arrest  in  one  case  and 
his  trial  in  the  other  ;  and  both  are  intended  as  safeguards  of  the 
reputation  and  liberty  of  the  citizen. 

A  statute  like  this,  providing  for  the  compensation  to  public  oflScers, 
is  not  to  receive  that  close,  narrow,  technical  construction  usually 
applied  to  a  criminal  statute  ;  but  such  a  fair  and  liberal  interpreta- 
tion as  shall  carry  out  the  intention  of  the  legislature  in  its  enactment, 
limiting  it  to  the  amount  of  compensation  and  the  character  of  the 
services  prescribed  by  the  act. 

Under  the  opinion  of  the  learned  Attorney  General,  of  the   7th 
June,  1858,  district  attorneys  and  marshals  are  allowed  their  pei'  diem 
for  atte  dance  before  the  commissioners  in  the  very  cases  for  which 
■compensation  is  denied  the  latter.     The  allowance  of  compensation, 
by  the  statute,  to  other  officers  for  services  rendered  before  the  com- 
missioner  in  such  cases,  appears  to  me  to  be  a  positive  recognition 
that  the  proceeding  is  legal  and  proper  ;  and  if  so,  it  necessarily  fol- 
lows that  he  is  entitled  to  be  paid  for  the  services  rendered.     A  care- 
ful examination  of  the  several  clauses  of  the  act  of  26th  February, 
1853,  on  which  the  right  of  these  several  officers  to  compensation  in 
the  cases  we  are  considering  is  founded,  will  fail  to  convince  a  legal 
mind  that  any  such  distinction  was  intended  between  them  as  to  al- 
low the  compensation  to  the  district  attorney  and  marshal,  and  refuse 
it  to  the  commissioner. 

For  these  reasons,  among  others.  I  am  of  opinion  that  the  claimant 
is  entitled  to  the  relief  prayed  for,  and  that  there  should  be  reported 
in  his  favor  the  sum  of  two  hundred  and  six  dollars  and  thirty-five 
cents.     ($206  35.) 


37th  Congress,  [HOUSE  OP  REPRESENTATIVES.  (  Report C.C. 
2d  Session.      )  (    No.  290. 


JAMES  L.  JOHNSON,  SURVIVING  PARTNER  OP  THE  PIRM 

OP   BECK  &  JOHNSON. 

P'o  [ux'ompany  bill  H.  R.  C.  C,  No.  110.] 


January  24,  1862. — Reported  from  the  roirimittee  of  Claimg,  committed  to  a  Committee  of 
the  Whole  House,  made  the  order  of  the  day  for  to  morrow,  aad  ordered  to  be  printed. 


The  Court  op  Claims  made  the  following 

REPORT. 

T'o  the  honoraUe  the  Senate  and  House  of  Bepi^esentatives  of  the  United 

States  in  Congress  assembled  : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

JAMES  L.  JOHNSON,  SURVIVING  PARTNER  OP  THE  FIRM 
OP  BECK  &  JOHNSON  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Original  documentary  evidence  for  the  claimant  transmitted  to 
the  House  of  Representatives;  a  printed  copy  transmitted  to  the 
Senate. 

3.  Original  documentary  evidence  for  the  government  transmitted 
to  the  House  of  Representatives;  a  printed  copy  transmitted  to  the 
Senate. 

4.  Claimant's  brief. 

5.  United  States  solicitor's  brief. 

6.  Opinion  of  the  court  allowing  claimant  two  hundred  and  fifty 
dollars. 

7.  Bill  for  the  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
ff  fl  "1  *^®  ®®*^  ^^  ®^'^  court,  at  Washington,  this  20th  day  of  Janu- 
L^-  ^'^    ary,  A.  D.  1862. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims, 
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in  the  court  of  claims. 

James  L.  Johnson  vs.  The  United  States. 

Petition. 

Your  petitioner,  James  L.  Johnson,  a  citizen  of  the  United  States, 
and  a  resident  of  Santa  Fe,  in  the  Territory  of  New  Mexico,  would 
respectfully  state  to  the  court  that  he  was,  in  the  year  1857,  doing 
business  as  a  merchant  in  Santa  Fe,  in  partnership  with  one  Preston 
Beck,  jr.,  deceased,  under  the  name  and  style  of  Beck  &  Johnson,  of 
which  firm   he  is  the   surviving  partner.     Your  petitioner  further 
states  that  in  the  month  of  May,  1857,  in  the  Territory  of  Kansas, 
near  the  site  of  Fort  Atkinson,   on  the  Arkansas  river,   the  train  of 
wagons  in  which   their  goods,   wares,   and  merchandise  were  being 
transported  to  Santa  Fe,  was  stopped  by  a  band  of  Indians  belonging 
to  the  tribe  called  Kiowas,  then  at  amity  with  the  United  States,  and 
by  menaces,  and  through  fear  of  bloodshed  and  hostility  of  said  In- 
dians,  on  refusal  to  comply  with  their  demands,  the  said  Preston 
Beck,  jr.,    was  compelled  to  deliver  to  said  Indians,  for  the  cause 
aforesaid,  a  large   quantity  of  flour,   bread,    sugar,   coflFee,   rice,  to- 
bacco, and  butcher-knives,   of  great  value,   to-wit,  of  the  value  of 
one  hundred  dollars  ;  and  afterwards,    to*wit,    on  the  day  and  year 
aforesaid,  the  said  Indians  unlawfully  and  without  provocation,  killed 
and  destroyed  two  of  the  mules  of  the  said  Beck  &  Johnson,  while 
in  the  wagon  travelling  on  the  public  highway  from  Independence, 
Missouri,  to  Santa  Fe,  New  Mexico,  by  shooting  them  through  with 
arrows,  which  said  mules  were  of  great  value,  to-wit,    of  the  value 
of  $225  each,  making  the  total  loss  sustained  by  him  amount  to  the 
sum  of  $550. 

Your  petitioner  further  states  that  out  of  the  annuities  due  and 
payable  annually  to  said  tribe  of  Indians,  he  is  entitled  to  indemnity 
for  said  property  so  lost  and  destroyed  by  said  Indians,  as  will  appear 
by  the  17th  section  of  the  act  of  Congress  of  June  30,  1834,  which 
reads  as  follows,  to-wit : 

And  be  it  further  endded.  That  if  any  Indian  or  Indians  belonging 
to  any  tribe  in  amity  with  the  United  States  shall,  within  the  Indian 
country,  take  or  destroy  the  property  of  any  person  lawfully  within 
said  country,  or  shall  pass  from  the  Indian  country  into  any  State  or 
Territory  inhabited  by  citizens  of  the  United  States,  and  there  take, 
steal,  or  destroy  any  horse,  horses,  or  other  property  belonging  to  any 
citizen  or  inhabitant  of  the  United  States,  such  citizen  or  inhabitant,  his 
representative,  attorney,  or  agent,  may  make  application  to  the  proper 
superintendent,  agent,  or  sub-agent,  who,  upon  being  furnished  with 
the  necessary  documents  and  proofs,  shall,  under  the  direction  of  the 
President,  make  application  to  the  nation  or  tribe  to  which  said  Indian 
or  Indians  shall  belong,  for  satisfaction  ;  and  if  such  nation  or  tribe 
shall  neglect  or  refuse  to  make  satisfaction  in  a  reasonable  time,  not 
exceeding  twelve  months,  it  shall  be  the  duty  of  such  superintendent, 
agent,  or  sub-agent,   lo  make  return  of  his  doings  to  the  Commis- 
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sioner  of  Indian  Affairs,  that  such  further  steps  may  be  taken  as  shall 
be  proper,  in  the  opinion  of  the  President,  to  obtain  satisfaction  ;  and 
in  the  meantime,  in  respect  to  the  property  so  taken,  stolen,  or  de- 
stroyed, the  United  States  guarantee  to  the  party  so  injured  an  even- 
tual indemnification :  Provided,  That  if  such  injured  party,  his  represen- 
tatives, attorney,  or  agent,  shall  in  any  way  violate  any  of  the  provis- 
ions of  this  act  by  seeking  or  attempting  to  obtain  private  satisfac- 
tion or  revenge,  he  shall  forfeit  all  claim  upon  the  United  States  for 
such  indemnification :  Andprovided  also,  That  unless  such  claim  shall  be 
presented  within  three  years  after  the  commission  of  the  injury,  the 
same   shall  be  barred.     And   if  the  nation  or  tribe  to  which  such 
Indian  may  belong,   receive  an  annuity  from  the  United  States,  such 
claim  shall,  at  the  next  payment  of  the  annuity,  be  deducted  there- 
from and  paid  to  the  party  injured  ;  and  if  no  annuity  is  payable  to 
such  nation  or  tribe,  then  the  amount  of  the  claim  shall  be  paid  from 
the  Treasury  of  the  United  States  :  Provided,  Nothing  herein  con- 
tained shall  prevent  the  legal   apprehension  and  punishment  of  any 
Indians  having  so  ofiended." — See  4  vol.  Statutes  at  Large,  page  729. 
That,  in  strict  conformity  with  the  provision  of  said  act,  the  said 
claim  with  the  proof  in  its  support  was  placed,  on  the  12th  day  of 
October,   1857,  in  the  hands  of  John  Haverty,   the   proper  Indian 
agent  of  said  tribe  of  Indians;  which  said  claim  was  on  that  day 
transmitted  from  St.  Louis,  Missouri,  to  the  honorable  Charles  E.  Mix, 
esquire,  Acting  Commissioner  of  Indian  affairs,  for  the  consideration 
of  the  department;  and  said  claim, with  the  proof  in  its  Bupport,was, 
in  due  course  of  the  mail,  received  by  the  said  Acting  Commissioner 
of  Indian  Affairs.     Your  petitioner  further  states,  that  said  claim  re- 
mained in  the  office  of  the  Commissioner  of  Indian  Affairs  from  the 
said  12th  day  of  October,  1857,  until  the   13th  day  of  December, 
1859;  and,  after  some  correspondence  about  said  claim  between  the 
Commissioner  of  Indian  Affairs  and  John  S.  Watts,  the  attorney  of 
the  petitioner,  on  the  3d  day  of  February,  1860,  the  Commissioner 
of  Indian  Affairs  made  his  decision  in  the  case,  rejecting  said  claim, 
and  refusing  to  allow  any  part  of  it,  for  the  reason  that  the  require- 
ment of  the  law  had  not  been  fulfilled  in  regard  to  the  presentation 
of  said  claim  to  said  Indians;  which  said  decision,  on  appeal,  was,  on 
the  first  day  of  March,  1860,  confirmed  by  the  Secretary  of  the  In- 
terior.    Your  petitioner  avers  that  all  the  facts  above  mentioned  will 
more  fully  appear  by  reference  to  an  authenticated  copy  of  the  peti 
tion  and  proof  and  correspondence  about  said  claim  on  file  in  the  In- 
terior Department,  an  authenticated  copy  of  which  is  made  a  part  of 
this  petition  (marked  as  Exhibit  A)  herein.     Your  petitioner  further 
states  that  by  law  he  was  entitled  to  payment  of  the  value  of  his 
property  out  of  the  annuities  of  the  said  tribe  of  Kiowa  Indians,  and 
the  decision  of  the  Secretary  of  the  Interior  has  deprived  the  peti- 
tioner of  that  right.     Your  petitioner,  therefore,  asks  the   court  to 
report  a  bill  providing  for  the  payment  of  the  value  of  the  said  prop- 
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erty  so  destroyed,  with  interest  thereon  from  the  let  day  of  June, 
1857.  The  said  James  L.  Johnson,  as  said  surviving  partner,  being 
the  sole  owner  of  said  claim. 

All  of  which  is  respectfully  submitted. 

JOHN  S.  WATTS. 
Attorney  for  Petitioner^  Santa  Ft,  New  Mexico. 

District  of  Columbia,   Washington  County,  ss  : 

John  S.  Watts,  upon  his  oath,  states  that  the  matters  and  things 
set  forth  in  the  above  petition,  so  far  as  stated  from  his  own  knowl- 
edge, are  true  in  substance  and  in  fact,  and  so  far  as  stated  from  the 
information  of  others,  he  believes  them  to  be  true. 

JOHN  S.  WATTS. 

Subscribed  and  sworn  to  before  me  this  5th  dav  of  April,  1860. 

THOMAS  C.  DONN,  J.  P. 


Department  of  the  Interior,  March  2,  1860. 

Sir:  Herewith  is  enclosed,  for  your  information,  a  copy  of  a  letter 
addressed  by  me  yesterday  to  John  S.  Watts,  esq.,  in  reference  to 
the  claim  of  Beck  &  Johnson  against  the  Kiowa  Indians. 

The  papers  which  accompanied  your  report  of  the  IGth  instant  in 
this  case  are  herewith  returned. 

Very  respectfully,  your  obedient  servant, 

J.  THOMPSON,  Secretary. 
Hon.  A.  B.  Greenwood, 

Commissioner  of  Indian  Affairs. 


Department  of  the  Interior,  March  1,  1860. 

Sir:  I  have  to  acknowledge  the  veceipt  of  your  letter  of  the  7th 
instant  asking  me  to  review  the  decision  of  the  Indian  oflSce  in  the 
case  of  Messrs.  Beck  &  Johnson,  claiming  compensation  out  of  the 
Kiowa  annuities  for  property  destroyed  by  the  Kiowas  in  May,  185T, 
and  to  state  in  reply  that,  in  my  opinion,  the  views  expressed  by  the 
Commissioner  in  his  letters  to  you  on  the  subject  are  correct. 

The  law  requires  that  the  claim  shall  be  submitted  to  the  Indian^ 
in  council,  and  until  this  is  done  the  Indian  office  has  no  authority  to 
pay  it.  An  examination  of  the  claim  at  this  time  would,  therefore, 
amount  to  nothing.  Whether  the  Indian  office  is  chargeable  with 
negligence  in  not  promptly  presenting  this  claim  to  the  Kiowa  council 
depends  on  the  circumstances  of  which  I  have  at  present  no  know- 
ledge. It  certainly  was  the  duty  of  that  office  so  to  present  the 
claim;  and,  unless  there  were  insuperable  difficulties  in  the  way.  it 
has  failed  in  its  duty.  But  I  do  not  see  how  I  can  relieve  you.  The 
spirit  and  the  letter  of  the  law  botli  recjuire  the  presentation  of  the 
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claim  to  the  Indians  in  council  as  a  condition  precedent  to  its  adjust- 
ment, and  an  executive  department  has  no  alternative  but  to  obey 
the  law. 

Allow' me  to  suggest  that  you  accept  the  Commissioner's  offer  to 
submit  the  claim  to  the  Indians  now. 

Very  respectfullv,  your  obedient  servant, 

J.  THOMPSON,  Secretary. 
John  S.  Watts,  Esq., 

Attorney,  cfcc,  c6c..   Washington^  D,  C. 


Depabtment  op  the  Interior, 
Office  Indian  Affairs,  February  16,  1860. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  from  you  of  a 
letter  from  John  S.  Watts,  esq.,  in  which  he  asks  that  you  may  re- 
view the  action  taken  by  this  office  in  the  claim  of  Messrs.  Beck  & 
Johnson  for  spoliations  alleged  to  have  been  committed  by  the  Kiowa 
Indians. 

And  instead  of  furnishing  you  with  a  synopsis  of  what  has  been 
done,  I  have  thought  it  advisable  to  send  up  the  original  papers  in 
the  case,  with  a  copy  of  the  correspondence  that  has  been  held  be- 
tween this  office  and  Mr.  Watts,  which  I  have  the  honor  of  trans- 
mitting herewith. 

The  letters  of  Mr.  Watts  are  herewith  returned. 
Very  respectfully,  your  obedient  servant, 

A.  B.   GREENWOOD,  Commissioner. 

Hon.  J.  Thompson, 

Secretary  of  the  Interior. 


Office  Superintendent  Indian  Affairs, 

St.  Louis,  October  12,  1857. 

Sir:  I  have  the  honor  herewith  to  submit,  for  the  consideration  of 
the  department,  a  claim  of  Messrs.  Beck  &  Johnson,  merchants  of 
Santa  Fe,  for  alleged  depredations  committed  by  the  Kiowa  Indians, 
amounting  to  $550,  which  was  received  by  yesterday's  mail,  under 
cover  of  a  letter  of  the  14th  ultimo,  from  their  attorney,  J.  Hough- 
ton, esq. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

JOHN  H AVERT Y, 
Superintendent  Indian  Affairs. 
Charles  E.  Mix,  Esq., 

Acting  Commissioner  of  Indian  Affairs. 


To  the  superintendent  of  Indian  Affairs,  Central  Superintendency,  St. 

Lo2iis,  Missouri : 

Sir  :  Your  petitioner,  Preston  Beck,  jr.,  a  citizen  of  the  United 
States  and  a  resident  of  Santa  Fe,  in  the  Territory  of  New  Mexico, 
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respectfully  represents  :  That  on  or  about  the  25th  of  May,  1857, 
when  crossing  the  plains  from  Kansas  to  Santa  Fe  with  his  train 
loaded  with  merchandise,  at  a  point  on  the  Arkansas  river  near  the 
site  of  Fort  Atkinson,  a  band  of  Kiowa  Indians,  several  hundred  in 
number,  came  to  the  train  and  commenced  harassing  and  threaten- 
ing the  men,  driving  the  teams,  ordering  them  to  stop,  demanded 
coats,  blankets,  provisions,   &c.,   and  with  drawn  bows  and  arrows 
threatened  the  men,  and  if  they  did  not  stop  and  give  them  what 
they  wanted  they  would  shoot  them.     Some  of  the  men  becoming 
much  intimidated  gave  them  their  coats  and  other  articles.     The  In- 
dians having  followed  us  for  several  miles  and  becoming  more  inso- 
lent and  threatening,  we  were  compelled  to  assume  the  defensive. 
The  men  were  ordered  to  get  out  their  arms  and  prepare  for  defence, 
and  the  Indians  were  ordered  peremptorily  to  leave.     Seeing  our 
preparation  they  accordingly  left.     A  short  time  afterwards  their 
chief,  known  by  the  name  of  *Teshamo,''  came  to  us  and  told  peti- 
tioner that  he  did  right  in  driving  his  people  away  ;  said  there  were 
a  large  number  of  women  and  children  near  at  hand,  and  if  we  would 
give  some  provisions  he  would  not  let  his  people  molest  us  again.     To 
avoid  further  trouble  and  perhaps  bloodshed,  petitioner  gave  them  1 
sack  of  flour,  1  sack  of  crackers,  50  lbs.  sugar,  50  lbs.  coffee,  50  lbs. 
rice,  1  box  of  smoking  tobacco,  and  some  butcher-knives.     The   In- 
dians then  left  us,  as  we  supposed,  to  go  to  their  own  camp,  but  the 
train  had  passed  but  a  few  miles  further  when  one  or  two  of  these 
same  Indians  approached  the  leading  wagon  and  shot  two  mules  dead 
with  arrows  and  escaped  at  a  gallop. 

The  Arrapahoe  Indians  afterwards  informed  their  agent,  and  a  Mr. 
Allison,  that  the  same  chief  "Peshamo,''  had  stated  to  them  that  the 
Kiowas  had  killed  the  mules  to  induce  the  whites  from  fear  to  give 
them  more  sugar  and  cofiee  next  time. 

Petitioner  estimates  his  loss  as  follows  : 

For  provisions  given  to  the  Indians  to  avoid  bloodshed, 

value  at  the  place $100  00 

For  two  large  mules  killed,  value  at  the  time  and  place         450  00 

Total 550  00 


This  property  is  a  perfect  loss.  The  petitioner  has  neither  recov- 
ered or  been  indemnified  in  any  manner  for  any  part  thereof,  nor  has 
he  either  of  himself,  his  representative,  attorney  or  agent  attempted 
to  obtain  private  satisfaction  or  revenge  for  said  loss,  or  in  any  man- 
ner violated  the  laws  of  the  United  States  regulating  intercourse  with 
the  Indian  tribes. 

Petitioner  knows  the  above  described  Indians  to  be  Kiowas,  as  he 
has  often  met  them  before  ;  that  they  were  at  that  time  and  now  at 
peace  with  the  United  States,  and  drawing  annuity  therefrom. 

Your  petitioner  refers  to  the  proof  herewith  presented  and  prays 
that  he  be  indemnified  according  to  law  out  of  the  next  annuity  paid 
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to  said  Indians  according  to  the  act  of  Congres,  approved  June  30, 
1834,  or  any  other  act  that  has  in  Buch  case  been  made  and  provided. 

PRESTON  BECK,  Jr. 

Sworn  to  and  subscribed  before  me  this  day.  In  testimony  whereof, 
P  -,  I  have  hereunto  set  my  hand  and  aflRxed  the  seal  of  office 
^^'  ^'^    this  12th  day  of  September,  A.  D.  1857. 

A.  DE  MARLE,  Clerk, 


Territory  op  New  Mexico, 

County  of  Santa  Fe  : 

On  this  28th  day  of  August,  A.  D.  1857,  personally  came  before 
me,  Augustus  De  Marie,  clerk  of  the  United  States  district  court  for 
the  first  judicial  district,  for  the  Territory  aforesaid,  Charles  G. 
Parker,  and  upon  his  oath  declared  that  in  the  month  of  May,  June, 
and  July,  1857,  he  was  wagon-master  for  the  merchant  train  of 
Preston  Beck,  jr.,  and  James  L.  Johnson,  merchants,  trading  in  New 
Mexico  under  the  style  and  firm  of  **Beck  &  Johnson,''  transporting 
goods  from  Kansas  City,  Missouri,  to  Santa  Fe,  New  Mexico;  that 
while  on  the  Arkansas  river,  near  the  site  of  Port  Atkinson,  th^t  a 
large  band  of  Kiowa  Indians,  200,  more  or  less,  in  number,  came  to 
the  train  and  assuming  a  menacing  attitude,  with  arrows  drawn  and 
bows  strung,  ordering  me  to  stop  the  train  and  give  them  blankets, 
coats,  and  whatever  else  they  wanted,  or  they  would  shoot  us  through. 
Some  of  the  drivers  became  intimidated.  I  told  them  if  they  did  not 
immediately  leave  we  should  defend  ourselves,  and  began  to  get  out 
our  guns  to  do  so.  The  Indians  had  then  followed  us  some  six  or 
eight  miles,  when  their  chief  (known  by  the  name  of  **Peshamo") 
came  to  us  and  told  Mr.  Preston  Beck,  jr.,  and  myself,  that  we  did 
right  in  driving  the  Indians  away,  but  that  if  we  would  give  to  a 
large  number  of  women  and  children  pf  his  people,  who  were  present, 
some  provisions,  he  would  not  permit  his  people  to  molest  as  any 
more.  We  gave  to  them  one  sack  of  flour,  one  sack  of  crackers,  fifty 
pounds  sugar,  fifty  pounds  coffee,  fifty  pounds  rice,  one  box  smoking 
tobacco,  and  some  butcher-knives.  The  Indians  then  all  left  us,  and 
said  they  were  going  to  their  own  camp,  but  the  train  had  proceeded 
but  a  few  miles  further  when  two  of  the  same  Indians  fired  their 
arrows  from  an  ambuscade  and  killed  two  mules  in  the  team  of  the 
leading  wagon  of  the  train,  and  being  on  horseback,  made  their  escape 
at  full  speed. 

The  value  of  the  property  given  to  the  Indians  to  avoid  bloodshed 
and  prevent  further  molestation  was  not  less  than  one  hundred  dollars. 
The  mules  were  of  the  largest  size,  and,  at  that  place  and  under  the 
circumstances,  worth  not  less  than  $225  each,  making  the  whole  amount 
of  loss  not  less  than  five  hundred  and  fifty  dollars,  ($550,)  not  including 
property  taken  from  the  teamsters  and  otherwise  stolen  from  the  train. 
Some  of  the  Arrapahoe  Indians  afterwards  informed  deponent  that  the 
said  ''Peshamo,''  the  chief,  had  informed  them  that  the  Kiowas  had 
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killed  the  two  mules  to  induce  the  whites  to  give  them  more  sugar 
and  coffee  next  time. 

The  said  Kiowa  Indians  were,  at  the  time  of  this  depredation,  at 
peace  with  the  United  States. 

Said  Beck  &  Johnson  are  citizens  of  the  United  States. 

CHARLES  G.  PARKER. 

This  aflSant,  Nesario  Garay,  in  addition  to  the  facts  set  forth  in  the 
foregoing  declaration  of  Charles  G.  Parker,  on  oath  declares  that  on 
the  day  referred  to  he,  as  one  of  the  teamsters  of  the  train,  was 
driving  the  foremost  team,  when  two  Indians  rushed  out  from  an  am- 
buscade and,  with  arrows,  killed  two  of  the  largest  and  fattest  mules 
of  the  team,  and  immediately  fled  on  horseback.  The  Indians  ^vere 
Kiowas — the  same  who  had  been  harassing  the  train  for  most  of  the 
day  previous. 

his 

NESARIO  +  GARAY. 

mark. 

Attest: 

A.  De  Marle. 
T.  Houghton. 

United  States  op  America, 

Territory  of  Ntiv  Mexico  : 

I,  Augustus  De  Marie,  clerk  of  the  United  States  district  court  for 
the  first  judicial  district  of  said  Territory,  do  hereby  certif}'  that 
Charles  G.  Parker  and  Nesario  Garay  this  day  personally  appeared 
before  me,  and  after  having  been  sworn  according  to  law,  declared 
upon  oath  that  the  foregoing  declarations  were  true,  and  signed  them 
in  my  presence. 

In  testimony  w^hereof,  I  have  hereunto  set  my  hand  and  affixed  the 
It    a  1      ®®^^  of  said  court  this  29th  day  of  August,  A.  D.  1857. 
L^-  ®-J  A.  DE  MARLE,  Clerk,. 


Territory  of  New  Mexico,  County  of  Santa  Fe  : 

On  the  12th  day  of  September,  A.  D.  1857,  personally  came  before 
me,  Augustus  De  Marie,  clerk  of  the  United  States  district  court  for 
the  first  judicial  district  of  the  Territory  aforesaid,  Francisco  Griego, 
and  upon  oath  declares  that  in  the  months  of  May  and  June,  1867, 
he  was  in  the  employment  of  Messrs.  Beck  &  Johnson,  merchants  of 
Santa  Fe,  and  was,  with  their  trains,  on  the  road  from  Kansas,  Mis- 
souri ;  that  on  or  about  the  25th  May,  when  about  to  leave  camp  on 
the  Arkansas,  near  where  Fort  Atkinson  was  situated,  a  large  baud 
of  Kiowa  Indians  came  to  the  train  and  demanded  presents  of  clothes, 
blankets,  tobacco,  knives,  and  provisions ;  threatening,  upon  refusal, 
to  stop  the  train  for  that  purpose,  to  shoot  the  men,  and  continued 
to  threaten  them  with  drawn  bows  and  arrows  ;  many  of  the  men  be- 
coming frightened,  gave  up  their  coats  and  shirts  and  whatever  the 
Indians  could  lav  their  hands  on. 
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Deponent  was  threatened  in  the  same  manner,  and  upon  refusing 
to  give  up  anything  was  punched  in  the  side  by  an  arrow,  and  would 
probably  have  been  hurt,  had  he  not  been  rescued  by  a  Mexican 
captain  among  the  Indians.  The  Indians  were  proceeding  further  to 
rifle  the  wagons,  when  the  men  were  ordered  to  take  their  arms  and 
defend  themselves.  The  Indians,  upon  seeing  this  preparation,  left, 
and  went  to  one  side  of  the  road,  when  the  chief  came  to  the  train 
and  had  a  talk  with  Mr.  Preston  Beck,  Jr.,  and  the  master  of  the 
train,  when  sugar,  coffee,  and  tobacco  were  given  to  the  Indians. 
Shortly  afterwards  one  or  more  Indians  concealed  in  a  gulley  shot 
two  arrows  through  two  mules  in  the  team  of  leading  wagon  of  the 
train  and  killed  them  on  the  spot,  and  then  escaped  on  horseback. 
The  mules  were  among  the  largest  of  the  train. 

Deponent  further  declares  that  said  Beck  &  Johnson,  nor  Preston 
Beck,  jr.,  the  senior  partner  of  said  firm,  have  never  received  any 
satisfaction  for  the  los»s  of  said  property,  nor  have  they  sought  private 
revenge. 

FRANCISCO  GRIEGO. 

Sworn  to  and  subscribed  before  me  the  day  and  year  above  written. 

Witness  my  hand  and  seal  of  office. 

[L.  s.]  A.  DE  MARLE,  Clerk. 


Washington  City,  December  13,  1859. 

Sir  :  I  am  the  attorney  of  Messrs.  Beck  &  Johnson  for  the  prosecu- 
tion of  a  claim  against  the  Kiowa  Indians  for  some  property  taken  by 
them.  On  the  12th  of  October,  1857,  the  claim  was  forwarded  by 
John  Haverty,  superintendent  of  Indian  affairs,  to  you  for  **  consider- 
ation and  decision.''  As  there  has  been,  since  that  time,  some 
change  in  the  principles  of  law  applicable  to  such  cases,  I  beg  to  call 
your  attention  to  a  review  and  reconsideration  of  any  action  which 
may  have  been  had  by  your  office  upon  that  claim,  in  order  that  if 
properly  proved  it  may  be  now  paid  out  of  the  annuities  of  said 
Indians. 

Yours,  respectfully, 

JOHN  S.  WATTS, 
Attorney  for  Beck  &  Johnson, 
Hon.  A.  B.  Greenwood, 

Commissioner  of  Indian  Affairs. 


Department  of  the  Interior, 
Office  Indian  Affairs^  December  23,  1859. 

Sir  :  I  have  to  acknowledge  the  receipt  of  your  letter  of  the  13th 
instant,  calling  my  attention  to  the  claim  of  Messrs.  Beck  &.  Johnson 
for  spoliations  alleged  to  have  been  committed  by  a  party  of  Kiowa 
Indians,  in  the  spring  of  1857,  to  which  I  would  reply. 
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Upon  examination  of  the  papers  I  find  that  the  matter  has  never 
been  submitted  to  the  Indians,  as  the  law  imperatively  requires  shall 
be  done  in  all  cases.  I  further  find  that  a  portion  of  the  goods 
charged  for  was  voluntarily  parted  with  to  the  Indians,  and  the  high 
value  set  upon  the  mules  seems  to  be  partly  in  consideration  of  the 
difficulties  attending  their  loss  at  the  point  where  they  were  said  to 
have  been  killed,  which  estimate  would,  therefore,  seem  to  carry 
with  it  damages  to  some  extent  consequential  in  their  character. 
rather  than  damages  entirely  actual,  as  contemplated  to  be  relieved 
by  the  law. 

Should  you  desire  to  have  the  papers  sent  out  to  the  agent,  to  be 
laid  before  the  Indians  in  council,  I  will  immediately  have  it  done. 
Very  respectfully,  vour  obedient  servant, 

A.  B.   GREENWOOD,   Commissimer. 

John  S.  Watts,  Esq. 


Washington  City,  January  2,  1860. 

« 

Sib:  Your  letter  of  December  29,  1859,  in  reply  to  my  letter  of 
13th  December,  1859,  upon  the  subject  of  the  claim  of  Beck  & 
Johnson  for  property  taken  from  them  by  the  Kiowa  Indians,  is  now 
before  me.  You  say  that  a  portion  of  the  goods  were  voluntarily 
parted  with  to  the  Indians.  If  the  defenceless  citizen  who  gives  hi? 
purse  to  the  highwayman,  who,  with  a  pistol  at  his  head,  says  stand 
and  deliver,  can  be  said  to  voluntarily  part  with  his  goods,  then  these 
goods  were  parted  with  voluntarily.  You  say  that  a  high  value  is  put 
upon  the  mules  ;  reduce  it  then  to  what  is  proper  under  the  evidence. 
I  do  not  desire  the  papers  sent  out  to  the  agent  to  make  a  demand  for 
the  following  reasons  :  1st.  The  Kiowas  are  now  at  war,  and  no  de- 
mand can  be  made.  2d.  If  a  demand  is  made  it  must  result  in 
nothing,  and  is  a  useless  formality.  3d.  After  the  petition,  with  the 
proof,  has  been  placed  in  the  hands  of  the  proper  Indian  agent,  it  is 
not  my  business  to  direct  a  demand  ;  the  demand  is  a  matter  pertain- 
ing to  your  department,  under  the  direction  of  the  President,  and  il 
one  year  passes  away  without  such  demand  having  been  made,  the* 
claimant  has  a  right  to  have  his  claim  acted  upon  by  your  department, 
without  such  demand.  This  claim  was  placed,  with  the  proof,  in  the 
hands  of  the  proper  agent,  (Mr.  John  Haverty,)  October  12,  1857. 
It  is  not  now  just  to  the  claimant  to  detain  him  another  year  for  the 
purpose  of  going  through  a  useless  formality,  which,  if  intended  to 
be  done,  should  have  been  done  two  years  ago.  I  hope  the  case  will 
be  acted  upon  now,  and  allowed  or  rejected,  as  you  may  think  legal 
and  proper. 

Yours,  respectfully, 

JOHN  S.  WATTS, 
Attorney  for  claiinan^. 

Hon.  A.  B.  Greenwood, 

Commissioner  of  Indian  AffoArs. 
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Department  of  the  Interior, 
Office  Indian  Affairs,  January  30,  1860. 

Sir:  I  have  to  acknowledge  the  receipt  of  your  letter  of  the  2d 
iiistant,  in  regard  to  the  claim  of  Beck  and  Johnson  for  spoliations 
alleged  to  have  been  committed  by  the  Kiowa  Indians  in  the  spring 
of  1857.  Referring  to  your  letter  of  the  13th  ultimo,  wherein  you 
represented  yourself  as  attorney  for  the  claimants,  and  asked  that  the 
case  might  be  taken  up,  and  to  my  reply  on  the  23d  of  that  month,  I 
find  that  it  was  stated  to  you  that  there  was  nothing  in  the  papers  to 
show  that  the  matter  had  ever  been  submitted  to  the  Indians;  that  it 
appeared  that  a  portion  of  the  goods  charged  for  was  voluntarily 
parted  with,  and  that  the  high  value  set  upon  the  mules  killed  seemed 
to  be  partly  in  consideration  of  the  difficulties  attending  their  loss  at 
the  point  where  they  were  said  to  have  been  killed. 

In  taking  issue  with  me  you  say  **if  the  defenceless  citizen  who 
gives  his  purse  to  the  highwayman,  who,  with  a  pistol  at  his  head, 
eays  stand  and  deliver,  can  be  said  to  voluntarily  part  with  his  goods, 
then  these  good?  were  parted  with  voluntarily.''  Upon  again  refer- 
ring to  the  statement  of  Mr.  Beck,  I  find  that  when  the  Indians  made 
a  hostile  demonstration  by  riding  in  numbers  up  to  the  train,  they 
were  deterred  from  making  an  attack  by  the  defensive  attitude  as- 
sumed by  the  members  of  the  party,  and  retreated;  that  afterwards, 
at  the  solicitation  of  the  chief,  who  came  alone,  the  goods  were  given 
away.  Without  entering  into  any  argument  to  show  whether  this 
was  the  result  of  timidity  or  of  policy,  I  am  sure  the  statement  of 
Mr.  Beck  himself  will  bear  me  out  in  the  opinion  expressed. 

As  regards  the  high  value  assessed  upon  the  mules,  I  still  infer 
from  the  testimony  that  such  was  the  case,  because  of  the  position 
in  which  the  parties  were  placed  from  their  loss;  had  it  been  other- 
wise, it  was  the  duty  of  the  claimants  to  show  their  actual  value;  as 
nothing  beyond  their  reasonable  worth  could  be  allowed  by  an  execu- 
tive officer,  in  carrying  out  the  law,  having  no  equity  power  to  go 
into  the  question  of  how  far  the  parties  were  damaged  ultimately 
from  not  being  able  to  prosecute,  with  facility,  the  objects  of  their 
expedition. 

I  am  not  informed  as  to  the  reasons  why  the  papers  were  retained 
here  after  being  received,  and  not  sent  back  to  be  laid  before  the 
Indians,  but  take  it  for  granted  that  they  were  sufficient,  if  any  ex- 
isted; or  it  might  have  been  from  mere  omission,  as  until  your  letter 
of  the  13th  ultimo  the  parties  seem  to  have  slept  in  the  premises. 
But  I  cannot  see  how  you  have  arrived  at  the  conclusion  **if  one  year 
passes  away,"  after  the  papers  are  placed  in  the  hands  of  an  officer 
of  the  department,  *'  without  demand  having  been  made,  the  claimant 
has  a  right  to  have  his  claim  acted  upon  without  such  demand." 
There  is  nothing  said  in  the  law  in  regard  to  time,  except  that  the 
party  claimant  shall  present  his  papers  to  the  proper  agent  or  other 
officer  within  three  years  from  the  day  of  the  deed,  and  if  the  nation 
or  tribe  shall  neglect  or  refuse  to  make  satisfaction  in  a  reasonable 
time,  not  exceeding  twelve  months  after  the  matter  is  presented  to 
them  in  council,  it  shall  be  the  duty  of  the  officer  to  make  return  of 
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his  doings  to  the  Commissioner  of  Indian  Affairs,  that  such  steps 
may  be  taken  as  may  be  necessary  to  obtain  satisfaction  for  the  in- 
jury. The  law  leaves  me  no  alternative;  it  expressly  requires  that 
the  charges  shall  be  laid  before  the  Indians  in  council  that  they  may 
be  heard  in  their  defence,  and  whether  it  could  be  done  in  their 
present  condition,  or  would  be  a  useless  formality,  as  suggested  by 
you,  it  is  not  for  me  to  inquire,  I  must  conform  to  the  law. 

I  again  repeat  that,  if  desired,  I  will  send  the  papers  out  that  this 
requirement  may  be  fulfilled,  but  if  you  insist  upon  a  decision  I  must 
reject  the  claim. 

Very  respectfully,  vour  obedient  servant, 

A.  B.   GREENWOOD,  Commissioner. 

John  S.  Watts,  Esq., 

Washington  City^  D.  C. 


Washington  City,  January  31,  1860. 

Sir:  Your  letter  of  yesterday,  in  reply  to  my  letter  of  the  2d  inst., 
upon  the  subject  of  the  claim  of  Beck  &  Johnson  for  depredations  of 
the  Kiowa  Indians,  is  now  before  me.  It  is  not  my  purpose  to  re- 
discuss  whether  the  goods  given  to  the  Indian  chief,  with  a  hostile 
band  of  savages  ready  to  take  them  upon  refusal,  were  given  volun- 
tary or  not.  It  is  not  my  purpose  to  rediscuss  the  valuation  of  the 
mules.  I  do  not,  nor  do  my  clients,  desire  one  dollar  more  than  their 
fair  cash  value  at  the  time  and  place  of  the  taking.  I  do  propose  to 
make  a  few  suggestions  a«  to  the  point  of  presenting  said  claims  to 
the  Indians: 

1st.  I  contend  that  it  is  only  the  duty  of  the  Commissioner  of  In- 
dian Affairs  to  make  said  presentation  when  directed  by  the  President, 
and  until  such  direction  is  so  given  by  the  President  it  is  not  obliga- 
tory upon  you  to  do  so. 

2d.  If  the  obligation  to  present  to  the  Indians,  in  all  cases  and 
under  all  circumstances,  does  exist,  the  claim  must  be  presented  by 
your  department  within  one  year  after  the  petition  and  proof  is  per- 
fected and  filed  in  your  department  or  before  your  agent. 

3d.  If  your  department  is  not  bound  to  make  the  presentation 
within  the  time  specified  by  law,  (one  year,)  then  you  are  not  bound 
to  make  it  in  two,  three,  nor  ten  years,  which  is  saying  to  the  claimant, 
in  effect,  we  wont  present  to  the  Indians  your  claim  until  we  see  fit 
to  do  so,  and  you  cannot  have  your  claim  adjudicated  until  we  do 
present  it  to  the  Indians. 

4th.  It  does  not  seem  to  me  right  to  omit  for  years  the  presenta- 
tion of  the  claim  and  then  set  up  that  omission  as  an  excuse  for  not 
allowing  the  claim. 

Let  the  case  be  decided  as  now  presented. 
Yours,  respectfully, 

JOHN  S.  WATTS, 
Attorney  for  Claimants. 

Hon.  A.  B.  Greenwood, 

Commissioner  of  Lidian  Affairs. 
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Department  op  the  Interior, 
Offict  of  Indian  Affairs^  February  3,  1860. 

Sir:  I  have  to  acknowledge  the  receipt  of  5'our  letter  of  the  Slst 
ultimo,  in  reply  to  mine  of  the  day  previous,  in  regard  to  the  claim 
of  Messrs.  Beck  &  Johnson  for  depredations  alleged  to  have  been 
committed  by  the  Kiowa  Indians. 

As  stated  so  expressly  in  my  letter  to  you,  I  must  again  repeat 
that  I  can  find  it  nowhere  stated  in  the  law  that  any  definite  time  is 
prescribed  within  which  a  claim  must  be  laid  before  the  tribes,  and 
in  default  of  its  being  done  within  one  year  that  the  party  claimant 
is  to  be  treated  as  though  such  had  been  done. 

As  attorney  for  Messrs.  Beck  &  Johnson  you  decline  to  have  this 
requirement  of  the   law  fulfilled,   and   call  for  my  decision  in   the 
premises.     As  the  case  stands,  my  opinion  is,  as  you  were  informed 
must  be  the  result,  that  no  part  of  it  can  be  allo\ved. 
Very  resoectfully,  your  obedient  servant, 

A.  B.   GREENWOOD, 

CommissUymr. 
John  S.  Watts,  Esq., 

Washhujtmi  City,  D.  C 


Department  of  the  Interior, 
Office  of  Indian  Affairs,  March  27,  1860. 

I,  A.  B.  Greenwood,    Commissioner  of  Indian  Affairs,  do  hereby 
<;ertify  that  the  foregoing  are  true  copies  of  the  original  papers  of 
file  in  this  office,  and  an  exemplification  of  its  records. 
Given  under  mv  hand  the  day  and  year  above  written. 

A.  B.  GREENWOOD, 

Commissioiier. 

United  States  of  America: 

I,  Jacob  Thompson,  Secretary  of  the  Department  of  the  Interior, 
do  hereby  certify  that  A.  B.  Greenwood,  whose  signature  is  annexed 
to  the  foregoing  certificate,  is  now,  and  was,  at  the  time  of  signing 
the  same,  Commissioner  of  Indian  Affairs,  and  that  full  faith  and 
credit  are  due  to  his  acts  as  such. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  caused 
,  ,    the  seal  of  said  department  to  be  affixed  this  27th  dav  of 

'^^'  ^'^    March,  1860. 

J.  THOMPSON. 
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United  States  op  America, 

Territory  of  New  Mexico^  County  of  Santa  Fe,  ss  : 


James  L.  Johnson,  surviving  partner  of 
Beck  &  Johnson. 

V8, 

The  United  States.  J 


No.    1835.     In  the   Court 
of  Claims. 


The  evidence  in  the  above  case  was  taken  by  agreement  between 
R.  H.  Tompkins,  esq.,  attorney  on  the  part  of  the  United  States, 
and  J.  Howe  Watts,  attorney  for  the  claimant,  before  David  V. 
Whiting,  notary  public,  within  and  for  the  Territory  and  county 
aforesaid,  at  the  office  of  Hon.  A.  M.  Jackson,  secretary  of  the  Ter- 
ritory of  New  Mexico,  on  the  15th  day  of  November,  1860. 

Examined  by  counsel  for  claimant. 

Question  1.  State  your  name,  occupation,  age,  place  of  residence 
during  the  past  year;  whether  you  have  any  interest,  direct  or  indi- 
rect, in  the  case  in  question;  and  whether,  and  in  what  degree,  you 
are  related  to  the  claimant. 

Answer.  Charles  G.  Parker;  freightor;«thirty -six years  of  age;  on 
the  prairie;  none;  not  related  to  the  claimant  in  any  degree. 

Question  2.  Were  you  in  the  employment  of  Messrs.  Beck  &  John- 
son at  the  time  of  the  killing  of  two  mules  by  the  Indians;  and  if  so, 
state  when  and  where  it  was,  and  in  what  capacity  you  were  then 
acting  ? 

Answer.  I  was  in  the  employment  of  Messrs.  Beck  &  Johnson  as 
wagon-master  when  two  mules  were  killed  by  the  Indians  on  the  Ar- 
kansas, about  the  25th  of  May,  1866. 

Question  3.  Before  the  mules  were  killed,  what  articles  had  been 
delivered  to  the  Indians,  what  was  the  value  of  said  articles  so  de- 
livered, and  for  what  purposes  and  under  what  assurances  were  said 
articles  delivered  ? 

(Objected  to,  being  leading.) 

Answer.  We  gave  them  some  rice  and  crackers,  some  sugar,  a  box 
of  tobacco,  some  fifty  pounds  of  coflfee,  about  ninety  pounds  of  sugar, 
nearly  a  barrel  of  crackers,  valued  at  fifty  or  sixty  dollars,  and  were 
given  with  the  assurance  that  we  would  be  allowed  to  proceed  on 
our  journey  without  molestation. 

Question  4.  What  Indians  were  they  to  whom  the  above  articles 
were  given  and  by  whom  the  mules  were  killed  ? 

Answer.  The  Kiowas. 

Question  5.  State  the  value  of  the  mules  killed  and  the  circum- 
stances under  which  they  were  killed,  and  to  whom  did  the  mules 
and  other  property  belong. 

Answer.  They  were  not  worth  less  than  one  hundred  dollars  each. 
The  Indians  followed  the  train  for  a  distance  of  seven  or  eight  miles, 
taking  the  blankets   from  the   men   and  stealing  articles  from  the 
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wagons.  Their  bows  were  strung,  and  they  would  threaten  to  shoot 
the  men  if  they  did  not  give  them  their  coats  or  knives  or  other 
articles  of  wearing  apparel.  They  took  some  stretcher  sticks  from 
the  wagons  and  dropped  one,  which  I  picked  up  and  waited  to  throw 
it  in  the  wagon;  when  I  went  to  throw  it  in  the  wagon,  some  one  en- 
deavored to  jerk  it  out  of  my  hand.  I  turned  to  see  who  it  was,  and 
saw  it  was  an  Indian.  I  hit  him  over  the  head  with  the  stick,  knock- 
ing him  down.  By  this  time  the  men  had  their  guns  prepared  to 
fire  upon  the  Indians,  who  jumped  over  a  bank,  getting  out  of  sight. 
The  chiefs  then  came  up  and  told  us  that  if  we  would  give  them 
some  sugar,  coffee,  tobacco,  and  other  articles,  that  they  would  tie 
the  men  who  had  annoyed  us,  and  that  we  would  be  allowed  to  go 
on  unmolested.  We  gave  them  the  articles  and  travelled  on.  When 
rising  a  hill,  two  Indians  came  from  the  side  of  the  road  and  shot  two 
mules  from  the  first  wagon.  The  mules  and  other  articles  belonged 
to  Beck  &  Johnson. 

Question  6.  Are  you  the  same  person  who  formerly  gave  your  affi- 
davit in  regard  to  this  matter  to  be  sent  to  the  Indian  department? 

Answer.  I  think  I  am. 

Cross-examined  by  counsel /or  the  United  States, 

Question  1.  What  was  the  cash  value  of  mules  such  as  those  that 
Avere  killed? 

Answer.  About  one  hundred  dollars. 

Question  by  the  commissioner.  Do  you  know  of  any  other  matter 
relative  to  the  case  in  question  ?     If  so,  state  it. 

Answer.  I  do  not. 

C.  G.  PARKER. 

Territory  op  New  Mexico,  County  of  Santa  Fe,  ss : 

On  this  fifteenth  day  of  November,  A.  D.  1860,  personally  came 
Charles  G.  Parker,  the  witness  within  named,  and  after  having  been 
first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  the  questions  contained  in  the  within  were  written  down  by 
the  commissioner  and  then  proposed  by  him  to  the  witness,  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the  pres- 
ence of  the  witness,  who  then  subscribed  the  deposition  in  the  pres- 
ence of  the  commissioner.  The  deposition  of  Charles  G.  Parker, 
taken  at  the  request  of  John  S.  Watts,  to  be  used  in  the  investiga- 
tion of  a  claim  against  the  United  States  now  pending  in  the  Court 
of  Claims,  in  the  name  of  James  L.  Johnson.  The  adverse  party 
was  notified,  did  attend,  and  did  object. 

DAVID  V.  WHITING,  Commissioner. 

Pees  of  witness $1  50 

Commissioner' s  fee 6  89 

8  39 
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United  States  of  America, 

Territory  of  New  Mexico^  County  of  Santa  Fe,  88  : 

James  L.  Johnson    ^ 

V8.  VNo.  1835.  In  the  Court  of  Claims. 

The  United  States,  j 

The  depositions  of  the  witnesses  hereinafter  named,  upon  the  part 
of  the  claimant,  were  taken  on  the  twenty-ninth  day  of  September, 
A.  D.  1860,  at  the  office  of  the  Hon.  A.  M.  Jackson,  secretary  of  the 
Territory  of  New  Mexico,  in  the  city  of  Santa  Fe,  before  David 
V.  Whiting,  notary  public  in  and  for  the  Territory  and  county  afore- 
said, by  agreement  between  John  S.  Watts,  attorney  for  claimant, 
and  Theodore  D.  W^heaton  representing  the  United  States,  as  to  time. 
place,  and  officer. 

Jacob  Houghton  being  produced  as  a  witness  on  the  part  of  the 
claimant, and  being  first  sworn  to  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  touching  the  above  entitled  cause,  upon  his 
oath  states,  in  answer  to  the  following  interrogatories,  as  follows : 

By  attorney  for  claimant. 

Question  1.  State  your  name,  occupation,  age,  place  of  residence 
during  the  past  year;  whether  you  have  any  interest,  direct  or  indi- 
rect, in  the  claim  which  is  the  subject  of  inquiry;  and  whether,  and 
in  what  degree,  .you  are  related  to  the  claimant  ? 

Answer.  Jacob  Houghton;  attorney-at-law;  forty-seven  years  of 
age;  Santa  Fe;  none  whatever;  1  bear  no  relationship  to  the  claimant. 

Question.  In  1856-'57  was  there  a  business  firm  existing  in  Sunta 
Fe  under  the  name  and  style  of  Beck  &  Johnson;  and  if  so,  who  com- 
posed said  firm,  and  how  do  you  know  of  its  existence  ? 

Answer.  There  was  such  a  firm;  it  was  composed  of  Preston  Beck, 
junior,  and  James  L.  Johnson:  I  drew  up  the  articles  of  copartner- 
ship. 

Question.  When  did  Preston  Beck,  jr.,  die? 

Answer.  In  April,  1858. 

Question.  What  business  was  that  firm  engaged  in? 

Answer.   Merchandising. 

Question.   Did  you  know  of  that  firm  owning  a  train  of  mules? 

Answer.  They  did  own  a  train  of  mules  with  ^vhich  thev  trans- 
ported  their  merchandise  under  the  superintendence  of  C.  G.  Parker, 
wagon -master. 

Cross-examined  on  thej^rt  of  the  United  States. 

Question.  Do  you  know  of  the  existence  of  the  said  firm,  except  in 
the  manner  above  stated. 

Answer.  I  purchased  largely  from  them,  and  the  accounts  were 
always  made  in  the  name  and  style  of  the  firm  of  Beck  <fe  Johnson. 

Question.  How  do  you  know  that  this  firm  owned  this  mule  team  ? 

Answer.  I  know  it  from  the  fact  that  it  was  acknowledged  as  theirs 
by  both  the  partners,  and  it  was  known  as  theirs  by  universal  repute. 
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Question  by  the  notary  public. 

Question.  State  if  you  know  of  any  other  matter  relative  to  the 
claim  in  question;  and  if  so,  state  it. 
Answer.  Nothing  more. 

J.  HOUGHTON. 

Francisco  Griego  y  Maese,  being  produced  as  a  witness  on  the  part 
of  the  claimant,  and  being  first  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  touching  the  above-entitled  cause, 
upon  his  oath  states,  in  answer  to  the  following  interrogatories,  as 
follows : 

Question  1.  State  your  name,  occupation,  age,  place  of  residence 
during  the  past  year;  whether  you  have  any  interest,  direct  or  indi- 
rect, in  the  claim  which  is  the  subject  of  inquiry;  and  whether,  and 
in  what  degree,  you  are  related  to  the  claimant. 

Answer.  Francisco  Griego  y  Maese;  laborer;  twenty-three  years  of 
age;  Santa  Fe;  I  have  none;  I  am  not  related  to  the  claimant  in  any 
manner. 

Question  2.  Were  you  along  with  the  train  of  Messrs.  Beck  & 
Johnson  when  some  of  their  property  was  destroyed  by  the  Indians 
on  the  plains  ?  And  if  so,  state  when  and  where  it  was,  and  all  the 
circumstances  attending  the  matter. 

Answer.  I  was ;  in  the  month  of  May,  1 836 ;  on  the  Arkansas,  a  little 
below  the  road  going  to  Bent' s  Fort.  The  Indians  commenced  taking 
off  articles  that  the  teamsters  had  tied  on  to  the  wagons.  Mr.  Parker 
went  up  to  them  for  the  purpose  of  taking  the  articles  away  from  them; 
the  Indians  became  angry  with  him,  and  threatened  to  fire  their  ar- 
rows at  him.  When  he  took  the  articles  away  from  the  Indians  they 
drew  their  arrows  on  him,  when  he  struck  one  of  them,  a  captive  or 
a  full-blooded  Indian,  with  a  stick;  the  Indians  continued  to  extract 
articles  from  the  hind  boxes  of  the  wagons  after  the  articles  mentioned 
were  taken  from  them;  one  of  the  Indians  went  on  ahead  of  the 
train  and  hid  himself.  When  the  train  came  up  to  where  he  was,  he 
shot  down  two  mules  that  were  in  one  of  the  wagons.  Before  this 
matter  occurred  presents  of  coffee,  sugar,  rice,  crackers,  and  butcher 
knives  were  given  to  them.  I  cannot  tell  how  much  the  articles 
given  them  were  worth.  The  mules  were  large  American  ones  of  the 
best  quality;  I  do  not  know  what  their  value  was,  as  I  have  not  much 
experience  in  such  matters.  The  Indians  were  Kiowas  and  Goman- 
ches  together;  I  recognized  two  Kiowa  chiefs  among  them  whom  I 
had  seen  before;  there  were  a  great  many  Indians;  they  were  camped 
on  the  Arkansas,  and  their  lodges  extended  from  the  Raton  mountain 
road  to  the  crossing.  They  demanded  of  the  men  to  give  them  their 
coats,  hats,  or  other  articles  of  clothing,  and  if  they  refused  they  threat- 
ened to  kill  them;  one  of  them  demanded  of  me  a  knife  I  had  on,  and 
when  I  refused  to  give  it  up  he  put  an  arrow  to  my  breast  and  threat- 
ened to  shoot  me.  The  Indians  were  not  molested  or  interfered  with 
until  they  commenced  taking  things  off  the  wagons. 

Rep.  C.  C.  290 2 


18  JAMES   L.   JOHNSON. 


Cross-examined  by  the  United  States. 

Question  1.  How  far  from  the  Territory  of  New  Mexico  did  this 
occur? 

Answer.  I  do  not  know  if  it  was  in  the  Territory  or  not;  it  took 
place  on  the  eastern  side  of  the  river. 

Question  2.  How  far  off  were  the  Indians  when  you  first  saw  them? 

Answer.  Three  or  four  came  into  our  camp;  when  we  started 
again  we  saw  all  the  lodges  on  the  river. 

Question  3.   How  far  was  your  camp  from  the  river  ? 

Answer.  It  was  not  three  hundred  yards  oflf. 

Question  4.  At  what  time  of  the  day  were  the  Indians  first  seen  ? 

Answer.  About  11  or  12  o'clock  in  the  day. 

Question  5.  How  many  Indians  were  seen  first? 

Answer.  About  four  or  five.  Before  we  came  down  to  the  river. 
about  9  o'clock  in  the  morning,  we  saw  a  large  body  of  Indians  in  the 
distance  coming  from  the  river  and  travelling  in  the  direction  of  the 
Raton  mountains.     They  did  not  come  up  to  us  at  all. 

Question  6.  What  Indians  were  they  ? 

Answer.  I  do  not  know. 

Question  7.  How  long  had  you  been  in  camp  when  the  three  or 
four  Indians  came  up  to  you  ? 

Answer.  Not  over  half  an  hour. 

Question  8.  Was  your  train  a  mule  or  ox  train  ? 

Answer.  It  was  a  mule  train. 

Question  9.  Were  the  mules  turned  out  to  graze  when  these  In- 
dians came  up  ? 

Answer.  They  were. 

Question  10.  How  many  wagons  were  there  in  the  train? 

Answer.  I  do  not  remember  if  there  were  eighteen,  twenty,  oi 
twenty -three  wagons. 

Question  11.  How  many  men  were  there  with  the  train? 

Answer.  Twenty-eight  or  thirty  men. 

Question  12.  What  were  the  men  doing  when  the  Indians  came 
into  camp  ? 

Answer.  Some  were  cooking,  and  others  were  off  with  the  mules. 

Question  13.  What  did  the  Indians  do  when  they  came  up  ? 

Answer.  They  asked  for  something  to  eat  and  for  presents,  which 
were  given  to  them. 

Question  14.  How  were  the  wagons  camped  ? 

Answer.  They  were  camped  in  the  form  of  a  circle,  open  at  one 
side. 

Question  15.  How  far  below  where  you  were  camped  was  the  In- 
dian camp  ? 

Answer.  About  a  mile. 

Question  16.  Was  there  more  than  one  Indian  camp  ? 

Answer.  There  was  only  one  large  camp,  containing  a  great  many 
lodges. 

Question  17.  Did  you  see  many  women  and  children? 
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Answer.  I  did. 

Question  18.  Are  you  acquainted  with  the  customs  of  the  Coman- 
ches  and  Kiowas  and  other  Indians  of  the  plains  ? 

Answer.  I  am  not. 

Question  19.  Do  you  know  sufficient  of  their  customs  to  know 
whether  they  take  their  women  and  children  with  them  when  they 
go  oflF  on  a  war  expedition  ? 

Answer.  I  believe  they  do  not,  and  that  their  intention  was  to  beg 
provisions  and  other  articles  from  trains  passing  by. 

Question  20.  How  long  did  the  three  or  four  Indians  remain  in 
camp? 

Answer.  About  an  hour. 

Question  21.  Was  there  any  difficulty  between  them  and  the  men 
while  they  were  there  ? 

Answer.  None. 

Question  22.  Did  you  see  the  large  body  of  Indians  while  you  were 
camped,  or  was  there  any  obstacle  between  ? 

Answer.  We  did  not  see  them  until  we  came  near  to  them,  as  there 
was  a  hill  between. 

Question  23.  When  did  those  Indians  leave  ? 

Answer.  When  the  train  was  ready  to  move.  They  were  on  horse- 
back. 

Question  24.  How  did  the  other  Indians  como  up  to  the  train — ^in 
a  body,  or  by  small  parties? 

Answer.  They  came  up  in  small  parties  on  horseback. 

Question  25.  Did  the  wagons  have  to  pass  through  the  encampment 
of  the  Indians  on  its  journey  or  not. 

Answer.  It  did  not. 

Question  2  b.  Were  there  a  sufficient  number  of  arms  in  the  wagons 
for  all  the  men? 

Answer.  There  were. 

Question  27.  Was  the  road  over  which  the  Indians  came  up  to  the 
wagons  a  wooded  country  or  an  open  prairie  ? 

Answer.  An  open  prairie. 

Question  28.  What  articles  did  the  Indians  take  o£f  from  the 
wagons? 

Answer.  Poles  to  be  used  in  repairing  the  wagons. 

Question  29.  How  long  had  the  Indians  been  around  the  widens 
when  Parker  struck  one  of  them  ? 

Answer.  About  one  hour  and  a  half  or  two  hours. 

Question  30.  Did  any  more  Indians  come  up  after  Parker  struck 
one  of  them. 

Answer.  No. 

Question  31.  What  did  he  strike  the  Indian  with  ? 

Answer.  A  stick.  The  Indian  was  on  horseback.  He  did  not 
knock  him  off  his  horse.  He  struck  him  over  the  shoulders.  Parker 
was  on  horseback. 

Question  32.  Did  the  Indians  become  insolent  and  threaten  to 
shoot  and  kill  before  or  after  the  Indian  was  struck  by  Parker  ? 

Answer.     Before. 
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Question  33.  How  long  after  the  Indian  was  struck  did  the  men 
draw  out  their  arms  ? 

Answer.  The  Indians  drew  their  arms  and  we  did  ours  at  the  same 

time. 

Question  34.  What  took  place  after  this  ? 

Answer.  The  main  body  of  the  Indians  drew  oflF ;  a  few  followed 
the  train. 

Question  35.  How  long  after  the  presents  were  given  to  them  did 
this  happen  ? 

Answer.  About  one-half  hour.  While  the  train  was  moving  they 
took  the  articles  oflF. 

Question  36.  How  many  Indians  were  present  when  the  provisions, 
&c.,  were  given  to  them? 

Answer.  Twenty  or  thirty,  more  or  less. 

Question  37.  What  did  the  Indians  do  when  the  articles  were  given 
to  them? 

Answer.  They  ate  them  and  went  off.  They  returned  again  after 
a  short  time.  The  mules  were  shot  about  four  or  five  o'clock  in  the 
afternoon,  two  or  three  hours  after  the  presents  were  given  to  them. 
The  Indian  camp  was  still  in  sight,  the  river  only  intervening. 

Question  38.  Where  was  the  Indian  hid  ? 

Answer.  In  a  gully  or  dry  creek  with  steep  banks.  The  Indian 
was  alone.  The  mules  were  killed  with  arrows.  They  were  in  the 
first  wagon.  There  were  eight  or  ten  mules  in  the  wagon.  They 
were  next  to  the  wheel  mules.  I  was  driving  a  wagon.  They  must 
have  been  worth  in  Santa  P6  from  one  hundred  and  twenty  to  one 
hundred  and  fifty  dollars  each.  I  was  not  driving  tlie  wagon.  I  was 
driving  a  wagon  which  was  third  or  fourth  behind  the  front  team. 
The  Indian  ran  off  on  horseback  after  the  mules  were  shot. 

Question  39.  Did  you  see  the  Indian  when  he  shot  the  mule  ? 

Answer.  I  did  not.  I  saw  an  Indian  going  up  a  hill,  after  the  mules 
had  been  shot,  on  horseback. 

Question  40.  Do  you  know  anything  about  the  Indian  shooting  the 
mules  beyond  what  was  told  you  ? 

Answer.  I  know  nothing  except  from  hearsay.  I  saw  the  mules 
dead,  pierced  with  arrows,  and  the  Indian  going  over  the  hill.  The 
Indian  was  about  one -half  mile  off  when  I  saw  him. 

Question  41.  Could  you  say  to  what  tribe  the  Indian  belonged? 

Answer.  I  could  not. 

Be-eocamined  by  the  daimant. 

Question  42.  Did  the  Indians  offer  to  go  away  if  Mr.  Beck  would 
give  them  some  presents  to  take  to  their  families  ? 

(Objected  to.) 

Answer.  I  do  not  know. 

Question  by  notary  public.  State  if  you  know  of  any  other  matter 
relative  to  the  claim  in  question;  and  if  so,  state  it. 

Answer.'  I  do  not. 

FRANCISCO  GRIEGO  Y  MAES. 
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Territory  of  New  Mexico,  County  of  Santa  -Fe,  ss  : 

On  this  twenty-ninth  day  of  September,  anno  Domini  eighteen 
hundred  and  sixty,  personally  came  Joal  Houghton  and  Francisco 
Griego  y  Maes,  the  witnesses  within  named,  and  after  having  been 
first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  the  questions  contained  in  the  within  depositions  were  written 
down  by  the  commissioner,  and  then  proposed  by  him  to  the  wit- 
nesses; and  the  answers  thereto  were  written  down  by  the  commis- 
sioner in  the  presence  of  the  respective  witnesses,  who  then  severally 
subscribed  the  depositions  made  by  them,  respectively,  in  the  pres- 
ence of  the  commissioner;  and  I  do  further  certify  that  the  questions 
proposed  to  Francisco  Griego  y  Maes  were  set  down  by  me  in  the 
English  language,  and  interpreted  by  me  to  him  in  Spanish,  and  that 
his  answers  thereto  were  given  by  him  in  Spanish,  and  interpreted 
and  set  down  by  me  in  English;  and  I  do  further  certify  that  said  in- 
terpretations were  properly  and  correctly  made.  The  depositions  of 
Joab  Houghton  and  Francisco  Griego  y  Maes,  taken  at  the  request 
of  John  S.  Watts,  esq. ,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States  now  pending  in  the  Court  of  Claims,  in  the 
name  of  James  L.  Johnson.  The  adverse  party  was  notified,  did  at- 
tend, and  did  object. 

DAVID  V.  WHITING,  Commissioner. 

Witness's  fees $2  50 

Interpreter's  fee 5  00 

Commissioner' s  fees 10  o5 


17  85 


Evidence  on  the  part  of  the  government. 

Department  op  the  Interior, 

Office  of  Indian  Affairs^  January  16,  1861. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  27th  ultimo,  asking  for  a  full  report  upon  each  of  the  averments 
contained  in  the  petition  of  James  L.  Johnson,  of  the  firm  of  Beck  & 
Johnson,  for  losses  alleged  to  have  been  sustained  at  the  hands  of 
Kiowa  Indians  in  the  month  of  May,  1857,  and  would  proceed  to  do 

BO. 

The  papers  in  the  case  appear  to  have  been  received  here  on  the 
16th  of  October,  1857.  On  the  13th  of  December,  1859,  John  S. 
Watts,  esq.,  called  the  attention  of  the  Indian  ofiice  to  the  claim, 
which  appears  to  have  been  placed  on  file.  On  the  23d  of  that 
month  the  reply  was  made  to  Mr.  Watts  that  the  matter  had  never 
been  submitted  to  the  Indians  in  council,  as  the  law  imperatively 
requires,  and  that  a  portion  of  the  goods  were  voluntarily  parted  with 
to  the  Indians,  and  the  high  value  of  the  mules  seemed  to  carry  con- 
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sequential  damages,  which  could  uot  be  relieved  to  that  extent,  and 
the  offer  was  made  to  have  the  matter  laid  before  the  Indians  in 
council. 

On  the  2d  of  January,  1860,  Mr.  Watts  replied.  On  the  30tli  of 
that  month  it  was  stated  that  when  the  Indians  made  a  hostile  demon- 
stration by  riding  in  numbers  up  to  the  train  they  were  deterred 
from  making  an  attack  by  the  defensive  attitude  assumed  by  the 
members  of  the  party  and  retreated;  that  afterwards,  at  the  solicita- 
tion of  the  chief,  the  goods  were  given  away,  whether  from  timidity 
or  policy  was  not  shown,  and  reference  was  made  to  Beck's  own  tes- 
timony; and  the  high  price  assessed  upon  the  mules  was  from  the 
inconvenience  in  which  they  were  placed,  and  that  such  was  not  the 
actual  value,  and  consequently  could  not  be  allowed,  an  executive 
officer  having  no  equity  power  to  go  into  the  question  of  how  far  the 
parties  were  damaged  ultimately  from  not  being  able  to  prosecute 
with  facility  the  objects  of  their  mission.  It  was  stated  also  that  it 
did  not  appear  why  the  papers  had  not  been  referred  to  the  Indians 
in  council,  nor  how  Mr.  Watts  could  arrive  at  the  conclusion,  *  *  if  one 
year  passed  away"  without  demand  being  made  of  the  Indians,  that 
the  claimant  had  a  right  to  have  the  claim  acted  on  without  such 
submission;  that  there  was  nothing  in  the  law  to  this  effect;  and 
that  it  was  not  the  province  of  this  office  to  inquire  whether  the 
papers  could  be  submitted  to  the  Indians  in  council,  or  to  decide 
whether  it  was  a  useless  formality,  but  it  must  conform  to  the  law. 
And  the  offer  was  again  made  to  send  the  papers  out  to  the  proper 
agent  for  submission. 

Mr.  Watts  again  replied  on  the  31st  of  January,  1860,  and  was 
answered  as  before — that  the  office  could  find  it  nowhere  stated  in 
the  law  that  any  definite  time  is  •  prescribed  within  which  a  claim 
must  be  laid  before  the  Indians,  in  default  of  which  being  done  within 
one  year  that  the  party  claimant  is  to  be  treated  as  though  such  had 
been  done.  And  upon  his  insisting  upon  a  decision  the  claim  was 
disallowed. 

Mr.  Watts  then  appealed  to  the  Secretary  of  the  Interior,  and  on 
the  16th  of  February,  1860,  all  the  papers  were  sent  up  to  that 
officer,  who  decided,  on  the  1st  of  March,  that  an  examination  into 
the  merits  of  the  claim  would  amount  to  nothing,  as  it  was  requisite, 
under  the  spirit  and  letter  of  the  law,  that  a  presentation  of  the  claim 
should  be  made,  and  that  this  was  a  prerequisite  whether  the  Indian 
office  had  failed  in  its  duty  or  not  by  neglecting  to  have  it  done,  and 
advised  Mr.  Watts  to  accept  the  offer  of  this  office  to  have  it  done. 
He  refused,  and  then  asked  for  a  copy  of  the  papers  and  correspond- 
ence to  go  before  the  Court  of  Claims,  all  of  which  were  furnished 
him  on  the  27th  of  March  last. 

The  petition  is  herewith  returned,  which  was  enclosed  in  your 
letter. 

Very  respectfully,  your  obedient  servant, 

A.  B.  GREENWOOD, 

Commissioner, 

B.  H.  GiLLET,  Esq., 

United  States  /Solicitor,  Court  of  Claims. 
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in  the  court  of  claims.— no.  1836. 

James  L.  Johnson  vs.  The  United  States. 

Brief  of  claimant,  by  J.  S.  Watts,  attorney. 

Preston  Beck,  jr.,  and  James  L.  Johnson,  in  the  summer  of  1857, 
were  partners  in  trade,  doing  business  as  merchants  in  Santa  F6,  New 
Mexico,  under  the  name  and  style  of  Beck  &  Johnson.  Being  large 
traders,  in  May,  1857,  their  train  of  wagons  were  engaged  in  trans • 
porting  their  goods  from  Kansas  City,  Mo.,  to  Santa  Pe,  across  the 
plains,  a  distance  of  840  miles.  When  on  the  Arkansas,  about  half- 
way between  the  points  aforesaid,  a  party  of  Kiowa  Indians,  two 
hundred  in  number,  stopped  the  train,  and  commenced  by  force  and 
intimidation  to  plunder  the  train.  The  Indians  finding  that  Messrs. 
Beck  and  Parker,  both  men  of  courage  and  determination,  intended 
to  resist  being  thus  openly  plundered,  drew  off  their  forces,  and 
through  their  chief  then  promised  not  to  molest  them  if  some  presents 
were  made  to  them  ;  Beck,  under  that  assurance,  gave  them  sugar, 
tea,  coffee,  bread,  knives,  tobacco,  and  other  articles,  amounting  in 
value  to  $100.  The  Indians,  instead  of  complying  with  the  under- 
standing and  agreement  not  to  molest  the  train,  secreted  themselves 
in  advance,  and  killed  with  arrows  two  of  the  finest  mules  in  the  train, 
valued  at  $200  each.  These  facts  are  all  set  forth  in  the  petition  of 
the  claimant,  and  proof  taken  to  prove  them,  and  the  same  is  for- 
warded to  Mr.  John  Haverty,  superintendent  of  Indian  affairs  at  St, 
Louis,  and  the  same  was  duly  forwarded  to  the  Commissioner  of  In- 
dian Affairs  and  received  by  him.  This  claim  remained  unnoticed  and 
unacted  upon  in  that  department  from  October,  1857,  to  December, 
1859.  The  Kiowa  Indians  have  an  annuity  paid  to  them,  and  under 
the  17th  section  of  the  Indian  intercourse  act  of  June  30,  1834,  the 
claimant  contends  that  he  has  a  right  to  payment  of  the  property  so 
taken.  Having  waited  three  years,  the  claimant,  on  the  13th  De- 
cember, 1859,  by  letter  of  his  attorney,  calls  attention  to  this  matter. 
After  a  lapse  of  ten  days  the  Commissioner  of  Indian  Affairs  replies 
to  the  letter,  and  takes  two  objections  to  the  claim  :  1st.  It  has  not 
been  presented  to  the  Indians,  **a8  the  law  imperatively  requires." 
2d.  The  value  set  upon  the  property  is  too  much.  The  attorney  re- 
plies, *'It  was  your  duty  by  law  to  present  the  claim;  you  were  re- 
quired to  do  so  within  one  year  after  the  proof  was  placed  in  your 
hands;  and  if  you  fail  to  comply  with  the  law,  the  consequences  of  your 
neglect  are  not  to  be  visited  upon  the  head  of  the  innocent  claimant, 
who  has  complied  with  the  law.''  To  the  2d  objection  it  was  replied, 
that  if  the  value  of  the  property  was  put  too  high,  reduce  it  to  the 
lowest  notch  possible  under  the  evidence.  It  will  be  seen  by  the 
correspondence  that  a  settled  purpose  existed  from  the  first  not  to  pay 
anything  on  the  claim,  and  to  justify  the  refusal  of  payment  by  setting 
up  the  neglect  of  the  department  to  comply  with  the  law  as  a  reason 
for  non-payment.     This  action  of  the  Indian  department  on  appeal 
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was  sustained  by  the  Interior  Department,  and  it  is  from  that  ruling 
of  the  Interior  Department  that  the  claimant  appeals  to  the  Court  of 
Claims.  Under  all  the  facts  before  the  Indian  department,  it  was  the 
duty  of  that  department  to  pay  the  claimant.  That  duty  having  been 
refused,  the  court  is  called  upon  to  effect  what  the  Indian  department 
should  have  done — report  a  bill  for  the  value  of  the  property,  to  be 
paid  out  of  the  annuity  of  the  Kiowa  Indians,  and  charge  to  them  on 
account  of  depredations  committed  in  May,  1857,  upon  Messrs.  Beck 
&  Johnson.  But  the  necessity  of  a  demand  upon  the  Indians  is  by  no 
means  admitted  in  cases  arising  with  the  Indians  who  have  an  annuity. 
As  reason  is  the  soul  and  spirit  of  the  law,  where  the  reason  of  the 
law  ceases  the  law  ceases  with  it.  The  object  of  the  demand  is  like 
a  demand  in  trover,  to  enable  the  wrongdoer  to  restore  the  identical 
property  taken  to  avoid  liability.  But  if  the  property  has  been  con- 
sumed or  destroyed,  then  no  demand  is  required,  as  a  physical  impos- 
sibility exists  to  the  restoration  of  the  property,  and  the  injured  party 
is  not  bound  to  take  any  property  but  that  taken  from  him.  Now,  as 
these  Indians  are  wild  and  wandering — have  no  sugar,  tea,  coffee^  &c., 
to  restore,  and  cannot  bring  to  life  the  dead  mules  to  return  them, 
the  reasons  for  a  demand  are  all  gone,  and  a  demand  would  be  nothing 
but  a  foolish  and  ridiculous  farce.  As  no  demand  is  by  law  required 
of  the  claimant,  his  right  to  payment  of  the  amount  due  him  out 
of  the  annuity  of  the  Kiowas  is  clear  and  manifest,  no  matter  whether 
the  government  had  or  had  not  made  the  demand. 

The  Indian  department  does  not  pretend  that  it  was  the  duty  of 
the  claimant  to  make  the  demand,  but  the  duty  of  the  department  to 
make  it.  That  duty  was  neglected,  and  now  the  department  takes 
advantage  of  its  own  wrong  to  shield  a  band  of  thieving  Indians  from 
responsibility  for  their  robberies.  If  the  unfortunate  claimant  should 
omit  to  comply  with  any  of  the  provisions  of  the  law,  his  neglect  is 
visited  upon  his  head  with  unfeeling  rigor  and  merciless  severity;  and 
not  satisfied  with  that,  the  department,  by  this  decision,  now  throws 
upon  the  claimant's  shoulders  its  own  omissions  and  neglect  in  bar 
of  his  rights.  If  such  is  the  law,  it  is  time  that  an  intelligent  and  just 
people  should  know  it,  in  order  that  the)''  may  not  be  deluded  with  a 
seeming  security  where  none  in  fact  exists.  If  the  claimant  cannot 
have  his  claim  adjudicated  until  a  demand  is  made,  and  if  there  is  no 
limit  to  the  time  within  which  the  Indian  department  must  make  the 
demand,  it  is  evident  to  the  shallowest  intellect  that  the  rights  of  the 
claimant  are  not  secured  by  the  law,  but  rest  upon  the  variable  will 
and  uncertain  pleasure  of  the  Indian  department.  Objection  is  taken 
to  the  price  at  which  the  property  is  valued,  because  it  seems  that 
an  increased  value  is  put  upon  the  property  on  account  of  the  diflS- 
culties  attending  the  loss  at  the  point  mentioned.  Is  there  anything 
illegal  or  improper  in  this  ?  Where  a  trespass  and  robbery  have  been 
committed,  the  circumstances  attending  the  outrage  are  proper  to  be 
considered  to  enhance  or  diminish  the  damage.  For  an  Indian  to  kill 
a  carriage  mule  in  St.  Louis,  where  the  loss  could  be  immediately  sup- 
plied, would  not  be  so  great  a  damage  as  to  kill  the  same  mule  four 
hundred  miles  from  human  habitation,  where  the  loss  could  not  be 
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supplied.  The  true  rule  of  damage  is  the  value  of  the  property  at 
the  time  and  place  of  its  destruction,  to  which  may  be  added  exemplary 
damages  if  the  outrage  was  attended,  as  in  this  case,  with  *  *malice, 
insult,  or  deliberate  oppression." — (See  Anthony  vs.  Gillet,  4  Blakf., 
348;  Porter  vs.  Allen,  8  Ind.,  1;  The  Shelby  ville  Railroad  vs.  Lewark, 
4  Ind.,  471;  The  Terre  Haute  Railroad  vs.  Halliday,  ib.,  36;  The 
State  vs.  Beakmo,  5th  Blackf.,  488.)  These  principles  are  in  strict 
conformity  with  the  well-recognized  decisions  of  all  intelligent  courts 
as  applied  to  cases  of  this  kind. 

The  Indian  department  has  the  money  of  these  robbers  in  its  hands 
as  their  trustee.  The  law  transfers  to  the  claimant  so  much  of  that 
money  as  will  idemnify  him  for  the  loss  sustained,  and  the  amount 
proper  to  constitute  that  indemnity  is  a  matter  not  to  be  determined 
by  the  arbitrary  will  or  changing  opinions  of  the  Indian  department, 
but  by  the  well-established*  rules  of  law  applied  to  the  facts  of  the 
particular  case.  The  right  of  the  claimant  to  an  adjudication  and  pay- 
ment of  his  claim  under  the  law,  by  the  regulations  and  decision  of 
the  Indian  department,  has  been  cut  oflF  and  destroyed,  and  in  lieu  of 
that  right  he  is  told  that  the  time  for  making  a  demand  is  unlimited, 
and  that  his  case  will  not  be  adjudicated  until  a  demand  is  made.  If 
such  is  the  true  construction  of  that  law,  then  the  Indian  department  of 
the  government  can  extinguish  at  its  pleasure  all  right  to  indemnity 
upon  tlie  part  of  the  claimants  by  neglecting  to  make  a  demand,  and 
thus,  by  violating  the  provisions  of  that  law,  confiscate  their  claims  in 
defiance  of  the  express  guarantee  of  an  act  of  Congress.  The  Indian 
department,  as  will  be  seen  by  the  report  of  the  Commissioner  of  In- 
dian Affairs,  under  date  of  November  26,  1859,  page  1,  is  much 
gratified  at  taking  from  the  Indians  58,992,770  acres  of  their  land,  at 
five  and  three-fifths  cents  per  acre,  which,  when  thus  obtained,  is  sold 
out  to  the  people  at  $1  25  per  acre  ;  but  when  a  small  claim  is  pre- 
sented by  one  of  the  people  against  these  Indians,  and  payment  under 
the  law  claimed  out  of  their  annuity,  this  same  Indian  department  is 
enthusiastically  alive  to  the  interest  of  the  Indian  against  the  white 
man,  and  leaves  no  stone  unturned  to  embarrass  or  defeat  him  in  the 
assertion  of  his  right.  Property  extorted  from  the  claimant  by  fear 
is  construed  into  a  voluntary  donation,  and  the  testimony  of  the  wit- 
nesses, as  to  the  value  of  his  mules,  is  disbelieved  and  objected  to. 
In  a  train  of  over  twenty  wagons,  with  twelve  mules  to  each  wagon, 
it  is  no  uncommon  or  strange  occurrence  to  find  two  mules  worth  $200 
each,  not  only  on  the  plains,  but  in  any  part  of  the  world.  As  the  right 
of  the  claimant  to  payment  out  of  the  annuities  of  the  Eiowas  is  clear 
and  undoubted,  and  as  that  right  has  been  denied  by  the  regulations 
of  the  Interior  Department,  the  Court  of  Claims  is  asked  to  report  a 
bill  providing  for  the  payment  of  said  claim  out  of  the  money  of  the 
Kiowas  in  the  hands  of  the  Indian  department,  and  thus  wrongfully 
and  illegally  withheld  from  the  claimant  by  said  department. 

All  of  which  is  respectively  submitted. 

JOHNS.  WATTS, 
Attorney  for  Claimant. 

Santa  Pb,  New  Mexico, 
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court  op  claims. 
James  L.  Johnson  vs.  The  United  States.    . 

solicitor's  brief. 
Claim  for  loss  by  Indian  depredations. 

AVERMENTS  IN  CLAIMANT'S  PETITION. 

1.  That  in  May,  1857,  near  Fort  Atkinson,  in  the  Territory  of 
Kansas,  a  train  of  wagons,  loaded  with  merchandise,  going  to  Santa 
F^,  was  stopped  by  the  Kiowa  Indians,  then  at  amity  with  the  United 
States. 

2.  That,  on  account  of  menaces  and  from  fear  of  bloodshed,  Beck, 
his  copartner,  was  compelled  to  deliver  to  said  Indians  a  large  quan- 
tity of  flour,  bread,  sugar,  coffee,  rice,  tobacco,  and  butcher  knives. 

3.  That  afterwards  the  said  Indians  killed  two  of  their  mules. 

4.  That  claimant,  as  surviving  partner  of  Beck,  now  claims  indem- 
nity under  the  17th  section  of  the  act  of  1834. 

5.  That  claimant  presented  to  John  Haverty,  the  proper  Indian 
agent,  proof  in  support  of  said  claim,  which  was  transmitted  by  him 
to  the  Commissioner  of  Indian  Affairs. 

6.  That  the  Commissioner  of  Indian  Affairs  rejected  said  claim, 
which  decision  was  confirmed  by  the  Secretary  of  the  Interior  on 
appeal. 

MATERIAL  FACTS  ESTABLISHED  BY  THE  RECORD. 

First.  That  in  May,  1856,  (not  1857,  as  stated  in  the  petition  J 
Beck  &  Johnson  had  a  transportation  train,  laden  with  merchandise, 
on  the  Arkansas  river,  not  far  from  Fort  Atkinson,  in  charge  of  a 
wagon-master,  Parker. 

Second.  That  this  place  is  in  the  Indian  country,  as  organized 
under  the  act  of  1834,  on  the  Arkansas  river. 

The  first  section  of  that  act  (4  U.  S.  L.,  729)  is  as  follows:  *'That 
all  that  part  of  the  United  States  west  of  the  Mississippi,  and  not 
within  the  States  of  Missouri  and  Louisiana  or  the  Territory  of  Ar- 
kansas, and  also  that  part  of  the  United  States  east  of  the  Mississippi 
river,  and  not  within  any  State,  to  which  the  Indian  title  has  not 
been  extinguished  for  the  purposes  of  this  act,  be  taken  and  deemed 
to  be  the  Indian  country." 

At  the  time  this  act  passed,  the  United  States  territory  extended 
further  west  and  as  far  south  as  the  place  in  question. 

Third.  That  merchandise  used  by  the  Indians  was  given  by  the 
conductors  of  the  train  to  those  who  came  to  it  and  solicited  or  de- 
manded the  same. 

Parker^  tRe  conductor  of  the  train,  testifies,  (R.,  p.  31:)  **  We  gave 
them  some  rice  and  crackers,  some  sugar,  a  box  of  tobacco,  some  fifty 
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pounds  of  coffee,  about  ninety  pounds  of  sugar,  nearly  a  barrel  of 
crackers,  valued  at  fifty  or  sixty  ddlara^  and  were  given  with  assur- 
ance that  we  would  be  allowed  to  proceed  on  our  journey  without 
molestation."    * 

'*The  chiefs  then  came  up  and  told  us  that  if  we  would  give  them 
some  sugar,  coffee,  tobacco,  and  other  articles,  that  they  would  tie  the 
men  who  had  annoyed  us,  and  that  we  would  be  allowed  to  go  on  un- 
molested.    We  gave  them  the  articles  and  travelled  on." 

Maea^  (R.,  p.  37)  says  presents  of  coffee,  Ac,  were  given. 

This  evidence  is  conclusive  that  these  articles  were  given  away,  and 
were  not  '* taken,  stolen,  or  destroyed,"  within  the  meaning  of  the 
17th  section  of  the  act  of  1834. 

Fourth.  That  the  two  mules  belonging  to  the  train  which  were 
afterwards  killed  were  so  killed  in  consequence  of  violence  used  by 
the  wagon-master  upon  an  Indian. 

Parher^s  evidence,  (R.,  p.  31:)  *'They  (the  Indians)  took  some 
stretcher  sticks  from  the  wagons,  and  dropped  one,  which  I  picked 
up  and  waited  to  throw  it  into  the  wagon.  When  I  went  to  throw  it 
in  the  wagon,  some  one  endeavored  to  jerk  it  out  of  my  hand.  I 
turned  to  see  who  it  was,  and  saw  it  was  an  Indian;  I  hit  him  over  the 
head  toith  the  sticky  knocking  him  down.  By  this  time  the  men  had 
their  guns  prepared  to  fire  upon  the  Indians,  who  jumped  over  a 
bank,  getting  out  of  sight." 

It  was  after  this  that  the  sugar,  &c.,  were  given. 

Mcues^s  evidence,  (p.  36:)  **The  Indians  commenced  taking  off  arti- 
cles that  the  teamsters  had  tied  on  the  wagons.  Mr.  Parker  went  up 
to  them  for  the  purpose  of  taking  the  articles  away  from  them.  The 
Indians  became  angry  with  him,  and  threatened  to  fire  their  arrows 
at  him.  When  he  took  the  articles  away  from  the  Indians,  they  drew 
their  arrows  on  him,  when  he  struck  one  of  them — a  captive  or  a  full- 
blooded  Indian — loith  a  stick.  The  Indians  continued  to  extract  ar- 
ticles from  the  hind  boxes  of  the  wagons  after  the  articles  mentioned 
were  taken  from  them.  One  of  the  Indians  went  on  ahead  of  the 
train  and  hid  himself.  When  the  train  came  up  to  where  he  was,  he 
shot  down  two  mules  that  were  in  one  of  the  wagons." 

R.,  p.  42:  "Where  was  the  Indian  hid? 

•'Answer.  In  a  gully  or  dry  creek,  with  steep  banks.  The  Indian 
was  alone.  The  mules  were  killed  with  arrows;  they  were  in  the 
first  wagon.  *  ♦  *  The  Indian  ran  off,  on  horseback,  after  the 
mules  were  shot. 

''Question.  Did  you  see  the  Indian  when  he  shot  the  mules? 

"Answer.  I  did  not.  I  saw  an  Indian  going  up  a  hill,  after  the 
mules  had  been  shot,  on  horseback." 

This  evidence  shows  the  character  of  the  transaction.  The  wagon- 
master,  without  prudence  or  sufficient  reason,  knocked  down  an  In- 
dian with  a  stick,  and  then  the  Indians  left,  and  a  chief  induced  the 
managers  of  the  train  to  make  them  presents.  One  Indian  went 
alone  ahead  of  the  train  and  concealed  himself,  and  shot  two  mules 
from  his  hiding  place.     This  was  undoubtedly  the  work  of  retaliation 
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or  revenge  for  an  insult  and  injury,  and  was  caused  by  the  wagon- 
master's  wrongful  act. 

Although  the  Indian  is  not  identified  as  the  one  knocked  down, 
still  he  had  provocation  for  what  he  did,  and,  in  the  absence  of  proof, 
must  be  presumed  to  have  attempted  to  redress  a  wrong.  He  had  a 
motive  to  induce  such  an  act  as  is  proved,  while  none  of  the  others 
had.  This  is  sufficient  to  authorize  the  belief  that  he  killed  the  mules 
because  he  had  been  knocked  down  with  a  club. 

Fifih.  The  Indians  were  probably  Kiowas.  The  witnesses  agree 
that  Kiowas  were  present,  and  one  says  others  were  also  present  and 
acting. 

Sixth,  The  mules  killed  were  worth  about  $100  each,  while  the 
amount  originally  claimed  was  $225  each. 

The  other  articles,  claimed  to  be  worth  $100,  Parker  (R.,  p.  31) 
proves  worth  only  $50  or  $60. 

Seventh.  The  claimants  got  up  ex  parte  affidavits  concerning  their 
loss,  claiming  $100  for  the  merchandise  which  they  gave  the  Indians, 
(worth  only  $50  or  $60,)  and  $450  for  the  two  mules  killed,  (worth 
only  $200 ;)  and  the  superintendent  of  Indian  affairs  at  St.  Louis 
enclosed  them  to  the  Commissioner  of  Indian  Affairs. — (R.,  p.  11.) 

Eighth.  There  is  no  evidence  of  the  request  which  was  made  of  the 
superintendent  by  the  claimants'  agent,  as  to  what  claimants  desired 
him  or  others  to  do. 

Ninth.  The  Commissioner  of  Indian  Affairs  offered  claimants'  coun- 
sel to  present  the  claim  to  the  Indians,  in  conformity  with  the  statute, 
but  he  declined  having  the  case  take  that  course. 

Greentvood,  under  date  of  the  23d  of  December,  1859,  wrote  Mr. 
Watts: 

'  ^  Upon  examination  of  the  papers  I  find  that  the  matter  has  never 
been  submitted  to  the  Indians,  as  the  law  imperatively  requires  shall 
be  done  in  all  cases." 

'*  Should  you  desire  to  have  the  papers  sent  out  to  the  agent  to  be 
laid  before  the  Indians  in  council,  I  will  immediately  have  it  done." — 
(R.,  p.  20.) 

Watts:  *  *  I  do  not  desire  the  papers  sent  out  to  the  agent  to  make 
demand,  for  the  following  reasons:  1.  The  Kiowas  are  now  at  war, 
and  no  demand  can  be  made.  2.  If  a  demand  is  made,  it  must  result 
in  nothing,  and  is  a  useless  formality.  3.  After  the  petition,  with 
the  proof,  has  been  placed  in  the  hands  of  the  proper  Indian  agent,  it 
is  not  my  business  to  direct  a  demand;  the  demand  is  a  matter  per- 
taining to  your  department,  under  the  direction  of  the  President,  and 
if  one  year  passes  away  without  such  demand  having  been  made,  the 
claimant  has  a  right  to  have  his  claim  acted  upon  by  your  depart- 
ment without  such  demand." — (R.,  p.  21.) 

Watts  (31st  January,  1860)  writes  the  Commissioner: 

*  *  I  do  propose  to  make  a  few  suggestions  as  to  the  point  of  present- 
ing said  claims  to  the  Indians. 

'*lst.  I  contend  that  it  is  only  the  duty  of  the  Commissioner  of 
Indian  Affairs  to  make  said  presentation  when  directed  by  the  Presi- 
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dent,  and  until  such  direction  is  so  given  by  the  President  it  is  not 
ohligatory  on  you  to  do  so. 

*  *  2d.  If  the  obligation  to  present  to  the  Indians  in  all  cases  and 
under  all  circumstances  does  exist,  the  claim  must  be  presented  by 
your  department  tvithin  one  year  after  the  petition  and  proof  is  per- 
fected and  filed  in  your  department  or  before  your  agent." — (R.,  p.  26.) 

Greemvoody  in  reply: 

*  'As  stated  so  expressly  in  my  letter  to  you,  I  must  again  repeat 
that  I  can  find  it  nowhere  stated  in  the  law  that  any  definite  time  is 
prescribed  within  which  a  claim  must  be  laid  before  the  tribes,  and  in 
default  of  its  being  done  within  one  year,  that  the  party  claimant  is  to 
be  treated  as  though  such  had  been  done.  As  attorney  for  Messrs. 
Beck  <fe  Johnson,  you  decline  to  have  this  requirement  of  law  fulfilled, 
and  call  for  my  decision  in  the  premises.  As  the  case  stands,  my 
opinion  is,  as  you  are  informed  must  be  the  result,  that  no  part  of  it 
can  be  allowed.'' — (R.,  p.  28.) 

Tenth.  No  demand  of  the  Indians,  or  return  in  relation  thereto,  or 
action  by  the  President  upon  this  claim,  has  ever  been  had. 

Eleventh.  No  demand  has  been  made  upon  the  Commissioner  of 
Indian  Affairs,  or  has  been  made  upon  the  President,  by  claimants 
for  presenting  this  claim  to  the  Kiowa  Indians,  or  for  such  action  as 
the  statute  requires  subsequent  thereto. 

Ticdfth,  The  demand  made  by  the  claimants  was  of  such  a  charac- 
ter and  upon  such  evidence  as  rendered  it  improper  to  be  allowed. 

The  claim  was  for  two  items: 

1st.  The  merchandise  received  from  the  claimants  by  the  Indians. 

It  appeared  by  the  evidence  presented  that  the  articles  which  the 
Indians  received  were  delivered  to  them  by  those  controlling  the 
teams. 

Beck,  jr.,  in  his  statement  to  the  Indian  department:  ** Seeing  our 
preparations,  they  (the  Indians)  accordingly  left.  A  short  time  after- 
wards their  chief,  known  by  the  name  of  Peshamo,  came  to  us,  and 
told  petitioner  that  he  did  right  in  driving  his  people  away;  said  that 
there  were  a  large  number  of  women  and  children  near  at  hand,  and 
if  we  would  give  some  provisions  he  would  not  let  his  people  molest 
us  again.  To  avoid  further  trouble,  and  perhaps  bloodshed,  petitioner 
gave  them  one  sack  of  flour,"  Ac.  *  *  *  *  **The  Indians 
then  left  us,  as  we  supposed,  to  go  to  their  own  camp." — (R.,  p.  10.) 

Parker:  **We  gave  them  some  rice  and  ^crackers,  some  sugar,  a 
box  of  tobacco,  some  fifty  pounds  of  cofiee,  about  ninety  pounds  of 
sugar,  nearly  a  barrel  of  crackers,  valued  at  fifty  or  sixty  dollars, 
and  were  given  the  assurance  that  we  would  be  allowed  to  proceed  on 
our  journey  without  molestation." — (R.,  p.  31.) 

Maese,  (R.,  p.  37:)  **  Before  this  matter  (the  killing  the  mules) 
occurred,  presents  of  coflFee,  sugar,  rice,  crackers,  and  butcher  knives, 
were  given  to  them  (the  Indians.)  I  cannot  tell  how  much  the  arti- 
cles given  them  were  worth." 

This  flour,  &c.,  was  overvalued  some  forty  or  fifty  dollars,  as  now 
proved  by  claimant's  own  witnesses. 

2d.  The  mules  were  valued,  on  the  presentation  of  tRis  claim,  at 


30  JAMES  L.   JOHNSON. 

$450,  and  were  claimed,  * '  under  the  circumstances,  to  be  worth  not 
less  than  $225  each." — (R.,  p.  14.) 

The  evidence  now  shows  that  they  were  not  worth  the  half  of  this 
amount,  and  not  over  $100  each. 

Parker's  ev.  J  (R.,  p.  31:)  **They  (the  mules)  were  not  worth  less 
than  one  hundred  dollars  each."  (P.  32:)  *' About  one  hundred 
dollars  each." 

This  is  the  only  sworn  evidence  on  this  subject  in  this  case. 

Hence  it  is  incontrovertible  that  the  case  presented,  upon  the  ex 
parte  evidence  first  offered  to  the  Commissioner,  was  a./raudule7ii  one, 
which  ought  not  to  have  been  alloived. 

PROPOSITIONS   OP   LAW. 

First.  No  recovery  can  be  had,  except  on  averments  made  in  the 
pleadings  and  estoNished  by  the  evidence. 

This  proposition  is  elementary,  and  authorities  need  not  be  cited  to 
sustain  it.  No  one  will  pretend  that  a  judgment  can  be  rendered  in 
favor  of  a  party  for  what  he  has  not  set  up  in  his  declaration.  A 
judgment  cannot  be  rendered  for  a  cause  of  action  not  averred,  even 
if  it  should  be  proved.  The  rule  is,  that  there  must  be  both  averment 
and  proof,  and  the  latter  must  follow  the  former  and  sustain  it.  A 
judgment  cannot  be  rendered  in  favor  of  what  is  claimed. 

Second.  The  case,  as  presented  by  the  claimant  to  the  superintendent 
(f  Indian  affairs,  teas  not  provided  for  by  the  11th  section  of  the  act  <^ 
1834,  and  therefore  it  coidd  not  be  allowed. 

The  executive  oflScers  of  the  government  could  not  lawfully  allow 
and  pay  a  claim  that  was  not  strictly  provided  for  by  law.  The  17th 
section  of  the  act  of  1834  specified  several  particulars  which  must  be 
averred  and  established  by  evidence  before  a  claim  could  be  allow^ed 
and  paid. 

1.  The  property  claimed  to  have  been  taken  or  destroyed  in  the 
Indian  country  must  have  been  lavfvRy  in  such  Indian  countrj'. 

This  is  neither  averred  nor  proved  in  this  case. 

2.  Or  if  taken,  stolen,  or  destroyed  in  a  State  or  Territory  inhabited 
by  citizens  of  the  United  States,  then  it  must  have  been  done  by 
Indians  passing  from  the  Indian  country  into  such  State  or  Territory. 

This  is  neither  averred  nor  proved  in  this  case. 

3.  The  claimant  must  make  application  to  the  Indian  superin- 
tendent, setting  forth  and  proving/  these  facts,  and  furnish  him  with 
the  necessary  documents  and  proofs. 

No  such  application,  with  such  documents  and  proofs  containing 
the  necessary  documents,  was  furnished  in  this  case.  What  was 
furnished  fell  far  short  of  these  statute  requirements. 

It  follows  that  no  lawful  action  allowing  said  claim,  or  submitting 
it  for  action,  could  be  had  in  this  case.  If  any  action  was  had 
thereon,  it  must  be  that  of  rejection.  The  petition  in  this  court  does 
not  set  forth  and  claim  that  all  these  requirements  were  presented,  in 
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due  and  proper  form,  to  the  Indian  office,  or  to  any  branch  of  the 
executive  government.  If  no  such  claim  was  presented,  then  no 
claim  can  be  allowed,  and,  of  course,  no  recovery. 

Third.  One  portion  of  the  claim  presented  bore  upon  its  face  evidence 
that  its  subject-matter  was  a  gift,  and  the  residue  tJiat  the  damages  claimed 
tcere  arrived  at  by  resorting  to  an  tirdatvful  bams  of  estimation,  and 
therefore  could  not  be  allowed. 

The  Indian  office  could  not  properly  allow  a  claim  which  showed  on 
its  face  that  it  ought  not  to  be  allowed. 

1.  The  record  shows  that  Beck's  application  to  the  superintendent 
was  in  part  for  things  which  he  had  given  to  the  Indians.     He  said: 

*  *  The  Indians  having  followed  us  for  several  miles,  and  becoming 
more  insolent  and  threatening,  we  were  compelled  to  assume  the 
defensive.  The  men  were  ordered  to  get  out  their  arms  and  prepare 
for  defence,  and  the  Indians  ordered  peremptorily  to  leave.  Seeing  our 
preparation,  they  accordingly  left.  A  short  time  afterwards  their 
chief,  known  by  the  name  of  Pe^^hamo,  came  to  us  and  told  petitioner 
that  he  did  right  in  driving  his  people  away;  said  there  were  a  large 
number  of  women  and  children  near  at  hand,  and  if  he  would  give 
some  provisions  he  would  not  let  his  people  molest  us  again.  To  avoid 
any  further  trouble,  and  perhaps  bloodshed,  petitioner  gave  them  one 
sack  of  flour,  one  sack  of  crackers,  fifty  pounds  of  sugar,  fifty  pounds 
of  coffee,  fifty  pounds  of  spice,  one  box  of  smoking  tobacco,  and  some 
butcher  knives.  The  Indians  then  left  us,  as  we  supposed,  to  go  to 
their  own  camp;  but  the  train  had  passed  but  a  few  miles  further, 
when  one  or  two  of  the  same  Indians  approached  the  leading  wagon 
and  shot  two  mules  dead  with  their  arrows,  and  escaped  at  a  gal- 
lop."—(R.,  pp.  10,  11.) 

Parker  (R.,  p.  13)  confirmed  this  statement,  and  so  did  Griegs, 
(R.,  p.  17,)  who  said:  *'The  Indians,  seeing  this  preparation,  left, 
and  went  to  one  side  of  the  road.  When  the  chief  came  to  the  train 
and  had  a  talk  with  Mr.  Preston  Beck,  jr.,  and  the  master  of  the 
train,  when  sugar,  coffee,  «nd  tobacco  were  given  to  the  Indians." 

Clearly  the  articles  thus  obtained  by  the  Indians  were  given,  and 
not  ^^ taken,  stolen,  or  destroyed,"  and  could  not  be  allowed  under  the 
statute. 

2.  The  prices  affixed,  on  this  application,  upon  the  mules  were  such 
as  could  not  properly  be  allowed. 

Beck,  in  his  statement,  charged  '  *  for  two  large  mules  killed ;  value 
at  the  time  and  place,  $450." — (R.,  p.  11.) 

Parker,  the  only  one  of  those  making  affidavits  and  attempting  to 
fix  a  price  for  the  mules,  said :  *  *  The  mules  were  of  the  largest  size, 
and  at  that  place,  and  under  the  circumstances,  worth  not  less  than 
$226  each."— (R.,  p.  14.) 

These  estimates  were  evidently  not  based  upon  the  real  value  of 
the  mules,  but  a  fictitious  value  was  placed  upon  them  for  the  occa- 
sion. Mules  were  not  worth  any  such  price  in  market,  and  none  such 
is  proved  to  have  been  paid  for  these  ox  other  mules.  Nor  is  it  shown 
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that  the  twelve-mule  team  was  broken  up  or  the  train  delayed  by  this 
loss.  That  the  Indian  oflSce  was  right  in  objecting  to  this  uncon- 
scionable price  is  manifest  from  these  statements  as  presented,  and  is 
now  demonstrated  by  this  same  Parker  swearing,  under  oath  in  this 
cause,  that  the  true  value  was  only  $100  each. 

Without  reference  to  other  objections,  these  were  suflScient  reasons 
for  rejecting  the  claim  set  up  for  the  articles  as  charged  in  the  claim 
presented.  The  sworn  evidence  taken  in  this  cause  vindicates  the 
action  of  the  Commissioner,  and  shows  that  it  would  have  been  grossly 
wrong  to  allow  what  was  claimed. 

It  follows  that  there  was  no  improper  action  on  the  part  of  the 
Indian  office,  and  that  there  is.no  cause  .of  complaint,  and  therefore 
that  no  action  can  be  sustained  against  the  United  States  for  not  allow- 
ing this  claim.  Such  allowance  would  be  wrong  and  unjust,  and  sub- 
versive of  the  rights  of  the  Indians  as  well  as  of  the  United  States,  and 
could  not  be  allowed  upon  mere  e.T  ^rte  evidence  without  substitut- 
ing a  rule  leading  to  wrong,  instead  of  one  clearly  and  legally  right. 

Fourth.  The  mules  having  been  kiUed  in  consequence  of  the  previous 
wrong  and  illegal  act  of  the  daimanVs  ivagon-inaster^  no  recovery  can 
be  had  iher^or. 

The  facts  proved  by  claimant's  witnesses  warrant  the  conclusion 
that  Parker's  knocking  down  an  Indian  with  a  club  occasioned  the 
killing  of  the  mules;  the  latter  act  can  be  accounted  for  upon  no  other 
hypothesis.  The  question  then  arises,  can  the  claimants  recover  when 
the  wrongful  and  illegal  act  of  their  agent  led  to  and  occasioned  the 
loss?  Without  the  severe  provocation  proved,  there  would  have  been 
no  loss.  The  statute  withholds  satisfaction,  where,  subsequently  to 
the  depredation,  the  party  seeks  private  satisfaction.  The  object  of 
this  nth  section  is  clearly  to  preserve  the  peace  between  the  whites 
and  Indians.  The  same  principle  pervades  the  common  law,  and 
withholds  damages  for  assault  and  battery,  where  the  plaintiff  is  the 
aggressor  in  the  fight.  He  who  begins  a  quarrel  cannot  complain  of 
the  consequences  which  he  provokes.  While  the  blood  is  up,  in  con- 
sequence of  the  infliction  of  personal  injuries,  if  death  ensues  to  the 
aggressor,  it  is  not  murder.  We  cannot  exact  greater  self-control  of 
an  Indian,  smarting  under  a  gross  injury,  than  we  do  of  a  whit«  man. 
A  more  indulgent  rule  may  well  be  adopted  towards  those  who  by 
education  and  habit,  and  who  are  taught  that  honor  requires  them  to 
avenge  a  personal  insult  or  wrong.  If  the  manager  of  the  train  had 
treated  the  Indian  kindly  instead  of  having  knocked  him  down  with 
a  club,  there  is  no  reason  to  believe  that  the  mules  would  have  been 
killed.  If  the  claimants  are  now  paid  by  the  government  for  the  mules, 
it  will  be  paying  for  a  loss  occasioned  by  the  illegal  act  of  their  agent, 
sanctioned,  apparently,  by  one  of  their  number  present  at  the  time. 
Certainly  the  act  was  not  rebuked.  Surely  the  government  cannot  be 
compelled  to  pay  for  the  wrongs  occasioned  by  claimant's  authorized 
agents. 
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Fifth,  The  claimants  were  not  lawfiMy  at  the  plojoe  where  the  mules 
were  kiUed^  and  therefore  cannot  recover. 

One  of  the  conditions  of  satisfaction  for  Indian  depredations  in  the 
Indian  country  under  the  act  of  1834  is  that  the  claimant  must  have 
been  *' lawfully  within  such  country.''  No  proof  has  been  offered  to 
show  that  claimant,  with  his  property,  was  lawfully  within  the  Indian 
country.  The  affirmative  of  this  proposition  rests  with  the  claimant. 
The  act  imposes  various  penalties  upon  persons  for  being  in,  and  per- 
forming certain  acts  within,  the  Indian  country,  but  does  not  provide- 
who  may  be  lawfully  there,  or  under  what  circumstances.  There  is. 
no  averment  in  the  petition  to  the  superintendent,  or  to  this  court, 
that  claimants  and  their  property  were  lawfvUy  where  the  mules  were 
killed,  nor  is  there  any  proof  to  that  eflfect;  consequently  the  claim- 
ants have  not  established  this  material  fact  in  their  case. 

Sixth.  The  treaties  made  with  the  Kiowas  in  1837  and  1853,  super- 
seded^ so  far  as  they  were  concerned^  the  provisions  of  tJie  adt  of  1834 
coticeming  indemnities  for  depredations. 

The  act  of  1834  made  provision  for  two  classes  of  cases  of  depreda- 
tion. 

1.  Those  committed  in  the  Indian  country  upon  the  property  of 
citizens  lawfully  there. 

2.  Those  committed  out  of  the  Indian  country,  in  a  State  or  Terri- 
tory, by  Indians  passing  from  the  Indian  country,  upon  the  property 
of  the  citizen. 

Upon  taking  certain  proceedings,  the  injured  party  was  entitled  to 
indemnity  out  of  the  annuities  of  the  tribe;  and  if  no  annuities  were 
payable,  then  the  same  was  to  be  paid  from  the  treasury.  This  act 
was  in  force  and  binding  until  changed  by  the  treaties  subsequently 
made,  which  contain  special  and  inconsistent  provisions  which  must 
control.    The  following  are  among  these  provisions: 

Treaty  of  May  26,  1837.— (7  U.  S.  L.  633.) 

• '  Article  3.  There  shall  be  a  free  and  friendlj-  intercourse  between 
all  the  contracting  parties  hereto:  and  it  is  distinctly  understood  and 
agreed  by  the  Kiowaj  Kata-ka,  and  Ta-wa-ka-ro  nations,  and  their 
associated  bands  or  tribes  of  Indians,  that  the  citizens  of  the  United 
States  are  freely  permitted  to  pass  and  repass  through  their  settle- 
ments or  hunting  ground,  without  molestation  or  injury,  on  their  way 
to  any  of  the  provinces  of  the  republics  of  Mexico  or  Texas,  or  re- 
turning therefrom;  and  that  the  nations  or  tribes  named  in  this  arti- 
cle/arfAer  agree  to  pay  the  full  vcdue  of  any  injury  their  people  may  do 
to  the  goods  or  property  of  citizens  of  the  United  States  taken  or  de- 
stroyed when  peaceably  passing  through  the  country  they  inhabit  or  hunt 
inj  or  elsewhere.     And  the  United   States  hereby  guarantee  to  any 
Indian  or  Indians  of  the  Kiowa,  Ka-ta-ka,  Ta-wa-ka-ro  nations,  and 
their  associated  bands  or  tribes  of  Indians,  a  full  indemnification  for 
any  horses  or  other  property  which  may  be  stolen  from  them:  Pro- 
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vided.  That  the  property  so  stolen  cannot  be  recovered,  and  that 
BufBcient  proof  is  produced  that  it  was  actually  stolen  by  a  citizen  of 
the  United  States,  and  within  the  limits  thereof.'' 

In   1853  a  treaty  was  made  with  the  Kiowas  and  other  tribes, 
which  contains  the  following  provision,  (10  U.  S.  L.,  1013:) 

**Art.  4.  The  Comanche,  Kiowa,  and  Apache  tribes,  parties  as 
before  recited,  do  further  agree  and  bind  themselves  to  make  restitn- 
Hon  or  satisfaction  for  any  injury  done  by  any  band  or  any  individuah 
of  their  respective  tribes  to  the  people  of  the  United  States  who  may  le 
law/nlly  residing  in  or  parsing  throtigh  their  said  territories,  and  to 
abstain  hereafter  from  levying  contributions  from  or  molesting  them 
in  any  manner,  and,  so  far  as  may  be  in  their  power,  to  render  assist- 
ance to  such  as  need  relief,  and  to  facilitate  their  safe  passage." 

**Art.  8.  It  is  also  stipulated  and  provided  by  and  between  the 
parties  to  this  treaty,  that  should  any  of  the  Indian  tribes  aforesaid 
violate  any  of  the  conditions,  provisions,  or  agreements,  herein  con- 
tained, or  fail  to  perform  any  of  the  obligations  entered  into  on  their 
part,  then  the  United  States  may  withhold  the  whole  or  any  part  of 
the  annuities  mentioned  in  the  sixth  arjicle  of  this  treaty  from  the 
tribe  so  oflfending  until,  in  the  opinion  of  the  President  or  the  Con- 
gress of  the  United  States,  proper  satisfaction  shall  have  been  made, 
or  until  persons  among  the  said  Indians  offending  against  the  laws  of 
the  United  States  shall  have  been  delivered  up  to  justice." 

These  provisions,  taken  together,  constitute  a  special  law  for  the 
Kiowas,  and  stand  in  place  of  the  statute  of  1834.  The  following 
provisions  are  found  in  them: 

1.  That  the  Indians  agree  to  pay  for  injuries  done  by  their  tribes, 
or  bands,  or  individuals,  to  the  whites  lawfully  residing  in  or  passing 
through  their  country,  or  elsewhere. 

2.  That  if  they  violate  any  provision  of  the  treaty  of  1853,  or  fail 
to  perform  any  of  their  obligations,  *'then  the  United  States  may 
withhold  the  whole  or  any  part  of  the  annuities"  provided  in  the 
treaty,  *' until,  in  the  opinion  of  the  President  or  the  Congress  of 
the  United  States,  proper  satisfaction  shall  have  been  made." 

Here  we  have  an  agreement  to  pay  for  injuries,  and  if  not  paid, 
the  government  may  withhold  the  annuities  until  proper  satisfaction 
shall  be  made;  but  no  authority  is  given  to  pay  the  annuities  to 
claimants.  These  cannot  even  be  withheld  until  a  case  of  violation 
and  a  demand  of  satisfaction  is  made  and  payment  refused. 

Before  the  government  can  refuse  to  pay  over  their  annuities  the 
Indians  must  be  called  upon  and  a  demand  of  satisfaction  made,  and 
their  answer  given.  They  may  deny  the  commission  of  the  offence, 
or  plead  that  it  grew  out  of  the  commission  of  an  aggression  by  the 
complaining  party,  or  that  they  made  ample  satisfaction,  or  that 
retaliation  had  been  resorted  to.  They  must  be  heard  in  the  settle- 
ment of  the  facts.  If  these  show  that  the  Indians  were  wrongful 
depredators,  the  remedy  is  to  withhold  their  annuities.  This  is  the 
law  made  by  the  parties  to  the  treaties,  and  must  control. 

The  government,  having  made  *  special  provisions  concerning  the 
disposition  of  these  matters,    and  what  should  be  done  with  the 
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annuities,  cannot  set  those  provisions  aside  and  apply  the  act  of 
1834. 

The  steps  necessary  to  entitle  the  claimants  to  make  demand  of 
satisfaction  of  the  Indians  have  not  been  taken,  before  which  the 
government,  even  if  bound  as  guarantor,  cannot  be  called  upon.  If 
liable  at  all,  the  government  cannot  be  required  to  make  satisfac- 
tion, under  the  treaty  of  1853,  until  all  the  steps  contemplated  by  it 
have  been  taken  by  the  claimants.  The  government  is  not  required 
to  become  an  actor  until  the  time  when  it  passes  upon  the  question 
of  withholding  the  annuities.  The  present  claim  is  under  the  17th 
section  of  the  act  of  1834,  which  cannot  be  carried  into  efifect  while 
the  treaties  exist,  and  is  not  demandable  under  the  treaties  if  it 
should  be  held  that  there  was  an  ultimate  liability  on  the  part  of  the 
government  under  them. 

But  if  it  should  be  held  that  the  government  was  a  guarantor, 
under  the  act  of  1834,  it  could  not  be  made  liable  as  such  until  all 
the  requirements  of  the  treaty  had  been  performed  and  the  Indians 
given  an  opportunity  to  answer  the  charges  made  against  them  and 
to  show  them  to  be  untrue. 

Seventh.   The  claimanta  declined  to  have  their  claim  presented  to  the* 
Indiana^  and  there/ore  they  cannot  recover. 

Among  the  necessary  steps  required  by  the  act  of  1834  to  entitle 
the  party  to  indemnity  is  the  presentation  of  the  case,  filed  with  the 
superintendent,  to  the  Indians,  for  their  answer  thereto.  This  is  a 
material  step,  required  alike  by  the  statute  and  common  justice, 
oefore  the  annuities  can  be  diverted  from  the  Indians  to  the  pockets 
of  the  claimants.  The  same  thing  is  substantially  contemplated  by 
the  treaty  of  1853.  This  step  has  not  been  taken.  The  claimants 
have  never  demanded  or  requested  that  it  should  be  taken.  On  the 
contrary,  when  the  Commissioner  of  Indian  Affairs  offered  to  have  it 
taken,  the  claimants  declined  to  have  it  done.  They  assumed,  at 
first,  three  reasons  for  not  having  the  papers  presented  to  the 
Indians  for  their  response: 

1.  That  they,  the  Indians,  were  at  war,  (with  whom?)  and  a  de- 
mand could  not  be  made. 

If  this  was  true,  the  department  was  excusable  for  the  non -pre- 
sentation, if  that  duty  devolved  upon  it.  Prom  necessity,  it  must 
wait  until  the  war  was  over  and  the  papers  could  be  safely  and 
properly  presented. 

2.  If  the  demand  was  made,  it  must  be  a  uselesss  formality. 

The  United  States,  if  liable  at  all,  are  so  as  guarantors  of  pay- 
ment, if,  on  taking  certain  steps,  it  is  not  made  by  the  Indians.  The 
demand  of  the  Indians  is  a  condition  precedent  to  the  attaching  of 
liability.  The  claimants  cannot  know  that  the  demand  will  be  a 
useless  formality.  It  may  result  in  establishing  their  claims.  Demand 
of  payment  of  a  note,  and  notice  of  non-payment,  may  be  a  useless 
ceremony;  but  the  law  never  dispenses  with  it  when  the  indorser  is 
sought  to  be  made  liable.  The  presentation  to  the  Indians  may 
show  that  the  claimants  were  not  entitled,  under  the  act,  to  indem- 
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nity,  or  that  they  had  received  it,  or  took  private  satisfaction,  or 
resorted  to  revenge.  A  step  which  is  calculated  to  call  out  the 
whole  truth  cannot,  in  law,  be  considered  useless  or  be  dispensed 
with. 

3.  That  it  was  not  their  business  to  direct  a  demand,  but  that  such 
duty  pertained  to  the  department,  and  if  not  made  within  one  year 
the  claimant  was  entitled  to  have  his  claim  acted  upon  without  such 
presentation. 

If  it  is  not  the  business  of  the  claimants  to  ask  the  doing  of  what 
they  desire,  it  cannot  be  the  duty  of  anybody  to  comply  with  their 
unrevealed  wishes.  It  is  their  duty,  if  they  wish  a  thing  done,  to 
ask  the  proper  officer  to  do  it,  and  he  is  not  in  fault  until  he  is  called 
upon  and  refuses  to  act.  The  claimants  had  not  requested  any  par- 
ticular steps  to  be  taken  under  their  papers,  and  had  not  made  out  a 
case  on  the  face  of  them  entitling  them  to  anything.  If  in  a  proper 
case  it  would  have  been  the  duty  of  the  Commissioner  of  Indian 
Affairs  to  have  gone  to  the  President  with  them,  and  for  the  latter 
to  have  sent  them  to  the  Indians  for  their  answer,  this  was  not  so 
under  the  papers  sent  by  the  superintendent,  because  they  did  not 
present  such  a  case  as  the  statute  required.  But  neither  were  re- 
Squired  by  law  to  act  without  request.  Besides,  the  petition  in  this 
case  does  not  aver  that  the  claimants  requested  the  President  to  act 
or  that  he  refused. 

The  other  ground  assumed,  to  wit :  that  the  presentation  must  be 
fcithin  a  year  or  the  claimants  are  entitled  to  call  on  the  government 
for  indemnity,  is  without  the  shadow  of  foundation  in  law.  The 
statute  does  not  specify  the  time  within  which  the  presentation  shall 
be  made.  But  the  Indians  must  ansti^er  within  twelve jmonths  after 
presentation  under  the  act  of  1834. 

The  claimants  subsequently  assume  substantially  the  same  ground 
as  the  reason  for  not  wishing  the  presentation  made  to  the  Indians. 

But  whether  the  claimants  are  right  or  wrong  in  their  positions, 
no  recovery  can  be  had  until  this  important  step  is  taken,  whether 
the  claim  is  under  the  act  of  1834  or  under  the  treaty  of  1853.  The 
department  offered  to  take  it  and  the  claimants  declined  to  have  it 
done ;  said  it  was  useless  and  could  not  be  done.  This  step  not 
having  been  taken,  no  recovery  can  be  had. 

Eighth.  If  it  was  live  duty  of  the  President  to  have  presented  the 
papers  and  have  made  demand  qf  the  Indians,  and  he  did  not  do  so^  no 
action  vnll  lie  foi*  the  depredation,  and  if  any  will  lie  it  must  be  for  the 
omission  to  act  when  the  law  or  the  demand  of  the  party  required  him  io 
do  so. 

The  claim  now  made  is  for  the  indemnity  contemplated  under  the 
17th  section  of  the  act  of  1834.  Such  is  the  averment  and  the  de- 
sign of  the  proof.  No  new  position  or  ground  of  recovery  can  now 
be  set  up.  It  is  not  pretended  that  all  the  steps  required  by  that 
act  have  been  taken.  But  it  is  assumed  that  the  law  required  certain 
-acts  at  the  hands  of  the  commissioner  and  President  which  they 
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have  not  performed,  and  therefore  those  necessary  steps  cannot  be 
taken. 

But  if  these  officers  were  required  to  act,  and  did  not  do  so,  it  does 
not  excuse  the  omission  of  these  necessary  steps,  and  no  recovery 
'can  be  had  when  in  the  absence  of  proof  of  them.  The  government 
did  not  promise  to  pay  except  upon  their  being  taken.  It  could  not 
deduct  the  amount  of  the  loss  from  the  Indian  annuities  unless  they 
had  been  taken.  They  were  a  condition  precedent  which  the  execu- 
tive and  judicial  branches  of  the  government  cannot  dispense  with. 

But  if  the  statute  required  certain  officers  to  perform  certain  du- 
ties, and  they  omitted  their  performance,  the  remedy,  if  any,  is  in  an 
action  for  the  non-performance.  Whether  the  officers  or  the  gov- 
ernment are  liable,  is  not  now  discussed.  The  suit  must  be  brought 
for  the  omission  to  do  what  ought  to  have  been  done.  The  issue 
would  be  directly  upon  the  question  of  the  performance  of  that  duty. 
lis  omission  would  constitute  the  default,  and  the  damages,  if  any, 
would  be  those  occasioned  by  that  fault  and  not  what  might  other- 
wise have  been  recovered  in  another  action,  if  that  fault  had  not  been 
committed.  The  suit  must  be  for  the  wrong  itself,  and  not  for  what 
naight  have  obtained  had  the  wrong  never  have  occurred.  The  duty 
here  omitted,  if  any,  was  that  of  non-action ;  and  if  the  claimants 
have  suffered  by  it,  then  the  suit  should  be  instituted  with  proper 
averments,  showing  it,  for  the  damages  sustained  thereby.  If  a  valid 
and  good  claim  to  indemnity  for  Indian  depredations  has  been  lost  by 
that  non-action,  that  loss  may,  perhaps,  be  the  true  measure  of  dam- 
ages. Instead  of  being  a  suit  for  this  non-action,  and  showing  it  in 
proof,  and  the  loss  resulting  therefrom,  the  claimants  have  brought 
suit  to  recover,  not  for  the  real  injury,  but  for  what  they  claim  they 
would  have  received  if  no  injury  had  been  committed.  In  other 
words,  they  have  mistaken  their  rights  and  the  proper  remedy,  and 
therefore  must  fail. 

The  claimants  may  insist  that  the  defendants  may  as  well  pay  under 
one  form  of  action  as  under  another.  This  suggestion  has  never  sat- 
isfied the  courts,  and  induced  them  to  allow  a  recovery  for  a  cause  of 
action  not  set  up  in  the  pleadings,  much  less  have  they  been  willing 
to  override  the  law  and  substitute  one  cause  of  action  for  another. 
Such  a  course  would  work  gross  injustice.  The  Indians  are  interested 
and  may  have  a  perfect  answer  to  the  demand  if  made.  It  is  the 
duty  of  their  guardian,  as  such,  as  well  as  under  the  law,  to  allow 
them  to  be  heard  before  resolving  to  deprive  them  of  a  portion  of 
their  income.  They  may  show  that  in  no  event  can  the  government 
be  liable.  Hence  it  is  not  the  same  thing  to  the  government,  whether 
sued  for  one  form  of  action  or  another.  It  is  interested  in  holding 
the  parties  to  a  strict  compliance  with  the  law,  especially  as  that  law 
provides,  not  for  a  legal  right  acquired  on  a  full  and  lawful  consider- 
ation, but  for  a  gratuity  to  induce  claimants  to  avoid  the  indulgence 
of  their  propensities  for  retaliation  and  revenge,  instead  of  respect- 
ing the  general  law  of  the  land.  Hence ,  the  argument  above  sug- 
gested, if  resorted  to,  can  have  no  effect.  The  claimants  have  shown 
no  legal  rights,  and  cannot  recover  against  the  government. 
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Whether  they  could  recover  against  the  oflScers  referred  to,  for  the 
omissioD  of  a  duty  which  they  did  not  ask  to  have  performed,  but 
actually  declined,  will  not  be  discussed  at  this  time. 

Whether,  under  these  circumstances,  the  government  could  be  held 
liable  for  such  omission,  need  not  be  considered  until  a  case  is  brought 
and  attempted  to  be  sustained  on  that  ground. 

R.  H.  GILLET, 

United  States  Solicitor. 
March  15,  1861. 


IN  THE  COURT  OF  CLAIMS. 

December  9,  1861. 
James  L.  Johnson  vs.  The  United  States. 

LORING,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  claims  to  be  indemnified  for  depredations  committed 
on  his  property  by  the  Kiowa  Indians.  The  facts  are  that  the  peti- 
tioner is  the  surviving  partner  of  the  firm  of  Beck  &  Johnson,  mer- 
chants in  Santa  Pe,  (p.  25;)  that  in  1857  the  wagon  train  of  Beck  <fe 
Johnson  was  passing  through  the  Indian  country,  in  the  Territory  of 
Kansas,  on  its  way  to  Santa  Fe,  when  it  was  approached  by  a  band 
of  Kiowa  Indians,  mounted  and  armed,  who,  with  threats  of  violence, 
took  articles  from  the  wagons  and  clothing  from  the  men  in  charge 
of  them;  these  were  forced  to  take  their  arms  for  their  defence, 
when  the  Indians  were  intimidated  and  left  them.  Shortly  after  an 
Indian  chief  came  up  and  offered  that  if  provisions,  Ac,  were  given 
to  him  for  his  women  and  children,  he  would  prevent  the  further 
aggressions  of  his  people.  That  articles  of  food,  &c.,  were  accord- 
ingly given  him,  and  the  train  proceeded  on  for  a  short  distance, 
when  two  of  the  mules  of  their  train  were  shot  and  killed  by  Indians 
concealed  in  the  wood  and  who  escaped  on  horseback. 

Mr.  Beck  presented  his  application  for  indemnity,  'with  necessary 
proofs  and  documents,  under  the  act  of  1834,  to  John  Haverty,  Su- 
perintendent of  Indian  Afiuirs,  who,  on  the  12th  of  October,  1857, 
transmitted  them  to  Charles  E.  Mix,  esq..  Acting  Commissioner  of 
Indian  Affairs.  The  claim  was  not  acted  upon  by  the  department, 
which,  on  application  made  to  it  on  behalf  of  the  claimants,  Decem- 
ber 13,  1859,  replied  December  23,  1859,  that  the  claim  could  not 
be  paid,  because  it  had  not  been  presented  to  the  Indians,  and  also 
objected  to  it  that  a  portion  of  the  goods  had  been  voluntarily  parted 
with,  and  that  the  valuation  of  the  mules  was  of  their  worth  where 
and  when  killed,  so  as  to  involve  consequential  damages  as  distin- 
guished from  the  actual  damages  sustained  by  their  loss. 

We  think  that  the  petitioner  is  entitled  to  be  indemnified  for  his 
loss,  under  the  17th  section  of  the  statute  of  1834. 

That  his  application,  when  made  and  transmitted  to  the  depart- 
ment, was  not  submitted  to  the  Indians,   is  immaterial  to  him.     He 
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had  no  concern  with  that  procedure,  and  no  control  over  it;  its  pur- 
pose is  the  security  of  the  United  States  as  to  the  means  for  that 
^^  eventual  indemnification,"  for  which  they  are  bound.  If  they  omit 
or  waive  their  recourse  against  the  Indians,  that  cannot  affect  the 
petitioner's  claim  against  the  United  States. 

Nor  is  it  any  reason  for  the  non-presenttnent  of  the  claim  to  the 
Indians,  or  for  not  acting  on  it,  that  the  valuation  fixed  for  the  goods 
was  their  worth  when  and  where  destroyed.  Such  a  claim  was  not 
a  fraud  nor  in  contravention  of  the  statute.  That  it  was  not  in  con- 
formitj''  with  the  practice  of  the  department  did  not  conclude  the 
petitioner  as  to  its  rightfulness  or  from  having  it  reconsidered.  All 
that  the  claim  did  was  to  add  to  the  prime  cost  of  the  articles  de- 
stroyed the  expenses  incurred  on  them.  This  is  the  ordinary  way 
of  determining  value. 

And  it  cannot  be  said  that  the  goods  were  voluntarily  parted  with, 
for  all  the  circumstances  of  the  transaction  are  to  be  taken  together, 
and  they  make  a  duress  and  fear  of  peril  which  was  imminent,  and 
the  surrender  of  the  articles  was  an  incident  of  the  aggression  for 
which  the  Indians  were  liable,  and  the  United  States  are  to  furnish 
indemnity. 

It  was  contended  in  the  argument  that  the  treaties  with  the  Kio- 
was  superseded  the  statute  of  1834;  but  the  treaties  of  1837  and  1853 
regulate  relations  and  matters  between  the  Indian  nations  and  the 
United  States,  and  have  no  reference  to  the  statute  remedies  of  citi- 
zens of  the  United  States  against  them. 

So  it  was  argued  that  the  killing  of  the  mules  was  provoked  by  one 
of  the  wagoners  of  the  petitioner  who  struck  one  of  the  Indians,  and 
that  therefore  the  petitioner  was  not  entitled  to  indemnity.  But  the 
evidence  does  not  connect  the  two  acts,  and  the  blow  was  struck  to 
repel  the  assault  of  the  Indian  who  attempted  to  take  the  stretcher 
from  the  wagoner,  and  it  was  thus  in  self-defence,  as  far  as  the 
wagoner  was  concerned,  and  cannot  forfeit  the  right  of  the  petitioner 
who  had  nothing  to  do  with  it. 

As  to  the  value  of  the  articles  taken,  Parker  values  the  rice, 
crackers,  tobacco,  cofiee,  and  sugar  at  fifty  or  sixty  dollars,  and  that 
the  mules  killed  were  worth  at  least  one  hundred  dollars  each.  He 
was  a  freighter,  and  being  engaged  in  the  trade,  was  likely  to  know 
the  value  of  the  articles  and  property  used  in  it.  Another  witness 
for  the  petitioner  states  the  value  of  the  mules  higher;  but  states 
also  that  he  has  not  ^'much  experience  in  such  matters.'' 

On  the  evidence  we  think  that  the  petitioner  is  entitled  to  indem- 
nity from  the  United  States  in  the  sum  of  fifty  dollars  for  the  articles 
of  provision  specified,  and  in  the  sum  of  one  hundred  dollars  for  each 
of  the  mules — ^making  two  hundred  and  fifty  dollars. 

We  think  the  petitioner  is  not  entitled  to  interest,  because  the 
statute  does  not  prescribe  it  in  terms  nor  by  necessary  implication, 
and  his  right  is  only  on  the  statute. 

A  bill  will  be  reported  to  Congress  that  the  petitioner  is  entitled 
to  relief  in  the  sum  of  two  hundred  and  fifty  dollars. 
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